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PETITION FOR THE APPOINTMENT § BEFORE THE STATE OFFICE
OF A WATERMASTER IN THE BRAZOS  §
RIVER BASIN FILED BY THE BRAZOS  § OF
RIVER COALITION §
§ ADMINISTRATIVE HEARINGS

BRAZOS FAMILY FARMERS AND RANCHERS’
REPLIES TO EXCEPTIONS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

COMES NOW, Bradley B. Ware (“Ware”) and William and Gladys
Gavranovic (“Gavranovics”), Comanche County Growers as interested persons
only, all collectively referred to as the Brazos Family Farmers and Ranchers
(“BFFR”), Protestants in the above styled and docketed water rights contested case
hearing before the Texas Commission on Environmental Quality (“TCEQ” or
“Commission”) and the State Office of Administrative Hearings (“SOAH”)
regarding the appointment of a watermaster for the Brazos River Basin and
respectfully file the following Replies to Exceptions to the Proposal for Decision.
To that end, BFFR would respectfully state the following:

L INTRODUCTION

The Administrative Law Judges (“ALJs”) timely issued their Proposal for
Decision (“PFD”) in this case on December 17, 2013. In addition to BFFR, The
Aligned Parties (“Petitioners” herein), the TCEQ Office of Public Interest Counsel
(“OPIC”), Brazos River Authority (“BRA”), the TCEQ Executive Director (“ED”),
the Bell County Group, and the Upper Brazos Coalition all timely filed exceptions
to the PFD. In its Exceptions, BFFR noted the flawed legal premises, factual
errors unsupported by the evidence of record, and lack of appropriate analysis in
the ALIJs presentation of this case in the PFD, which some of the other parties have
also noted. Accordingly, BFFR offers the following responses to the Exceptions as
stated below.



II. REPLIES TO EXCEPTIONS OF THE ALIGNED PARTIES
AND THE OFFICE OF PUBLIC INTEREST COUNSEL

The Aligned Parties provided a non-substantive edit of the Findings of Fact
and Conclusions of Law, without bothering to provide the legal and factual
analysis of the evidence of record absent from the PFD, or even to clarify or
correct some of the obvious factual errors and omissions which would have made
the PFD . Therefore, the Exceptions of the Aligned Parties suffer from the same
legal and factual flaws as the PFD. Similarly, OPIC offered no legal or factual
analysis in support of its own position or the PFD, and therefore provides no basis
for reply beyond those previously stated in the BFFR Exceptions.

III. REPLIES TO EXCEPTIONS OF BRAZOS RIVER
AUTHORITY AND THE EXECUTIVE DIRECTOR

BRA and the TCEQ Executive Director, both took “neutral” positions in
their pleadings, but then, at the hearing offered evidence and testimony in support
of the appointment of a Watermaster. BRA’s exceptions find fault with the
Aligned Parties position that BRA does not operate under the prior appropriation
doctrine in its water supply contracts. The evidence, however, clearly established
that BRA uses a credit system, and other means of compliance with the terms and
conditions of its permits, which in and of themselves overlay systems operations
provisions modifying the terms and conditions of its water rights. Neither BRA
nor the Executive Director identified any way the appointment of a watermaster
would or could address those contractual issues. Therefore, BRA’s exceptions to
the findings regarding BRA’s specific operational non-compliance with the prior
appropriation system should be denied as contrary to the evidence of record. That
BRA finds fault with this factual determination of its non-compliance only
highlights the absence of any information in the PFD or the record regarding how
the appointment of a Brazos River Basin Watermaster would increase water rights

compliance and enforcement as compared to the present resources of the entire
TCEQ.

The TCEQ Executive Director’s Exceptions to the PFD also highlight the
ED’s disingenuous and flawed participation in this contested case hearing. Why
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did the TCEQ Executive Director only reveal its true position after the close of the
record? Does the Executive Director no longer feel burdened with the requirement
under 31 Tex. Admin. Code, §80.108, as set out below?

RULE §80.108 Executive Director Party Status in Permit Hearings

The executive director is a party in all contested case hearings concerning permitting matters.
The executive director's participation shall be to complete the administrative record and support
the executive director's position developed in the underlying proceeding.

The Executive Director provided no guidance to the ALIJs regarding their position
on the existence of a threat or the determination of need, therefore all the parties
were prejudiced at hearing by the assumption that the Executive Director either
had no position, or were in favor of the appointment of a Watermaster for the
entire basin. The Executive Director’s evidence during the hearing presented by
Dr. Alexander and quoted by the Aligned Parties and in the PFD was not equivocal
on the question of threat and need, despite the position stated in the ED
Exceptions. At the same time, BFFR agrees with the ED’s Exceptions which seek
to clarify the record regarding the efficacy of the current water rights enforcement
conducted by the ED’s staff and the “magical thinking” associated with the
unspecified work of the Watermaster. If the PFD is modified and corrected to
reflect that water rights have been heretofore appropriately administered in the
Brazos River Basin, then there is no legal basis of adding the cost and government

intrusion of a watermaster in any part of the basin, including the Upper, Lower and
Middle Brazos River Basin.

More importantly, the actions of the Executive Director not just in this
case, but on the issue of the appointment of a Brazos River Basin Watermaster,
have had the effect of causing an unreasonable waste of time and resources to the
water rights holders in the Brazos River Basin. Under Texas Water Code, §11.326,
the Executive Director is empowered to appoint a watermaster after water rights
have been adjudicated without any need for hearing, or need to satisfy Texas Water
Code, §11.451. If the ED’s position was that a watermaster was needed for all or
part of the basin, then he could have exercised his discretion in appointing one and
obviated the need for the ALJs’ strained findings and lack of supporting evidence.
The TCEQ Executive Director’s coming out after the close of the record in a
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contested case hearing in favor of results that could have been accomplished
without resort to the hearing process makes a travesty of this entire hearing
process, and only highlights the governmental disdain on the parts of the TCEQ
and the SOAH ALIJs for critically analyzing and enforcing the legal requirements
of Tex. Water Code, §11.451 and §11.452. '

IV. REPLIES TO EXCEPTIONS OF THE BELL COUNTY
GROUP AND UPPER BRAZOS COALITION

BFFR agrees with the Exceptions of the Bell County Group and the Upper
Brazos Coalition, and has no Replies to their Exceptions.

V. SUMMARY AND CONCLUSIONS

Brazos Family Farmers and Ranchers respectfully request the ALJs grant the
Exceptions filed previously by BFFR, and those Exceptions of the TCEQ
Executive Director, the Bell County Group, and the Upper Brazos Coalition, all of
which identify factual and legal flaws in the PFD. Granting the Exceptions and
making appropriate changes to the Proposal for Decision amending the Findings of
Fact and Conclusions of Law in accordance with the statutory requirements of
Texas Water Code, §11.451 and §11.452 should lead inescapably to a Final Order
denying the Petitioners’ request for a watermaster in the Brazos River Basin for the
reasons stated by BFFR and other water rights holders throughout this proceeding.

Respectfully submitted,

BFFR’S REPLIES TO EXCEPTIONS
JANUARY 16,2014 PAGE 4



WEBB & WEBB
ATTORNEYS ATLAW

712 Southwest Tower
211 East Seventh Street
Austin, Texas 78701
Tel: (512)472-9990
Fax: (512)472-3183

By: J WY/ h(mv” et
Gwendoiyn Hill {8bb
State Bar No. 2102 00
ATTORNEYS FOR PROTESTANTS BFFR

BFFR’S REPLIES TO EXCEPTIONS
JANUARY 16,2014 PAGE 5



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served
via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail and/or Certified Mail
Return Receipt Req%sted on all parties whose names appear on the attached mailing list on this

)

the “g% day of

FOR THE CHIEF CLERK:

LaDonna Castafinela

Office of the Chief Clerk, MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

512-239-3300

512-239-3311 (fax)

FOR THE EXECUTIVE DIRECTOR:

Ross W. Henderson, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, TX 78711-3087

512-239-6257

512-239-0626 (fax)

rhenders@teeq.texas.gov

FOR LUMINANT GENERATING COMPANY
Thomas E. Oney, Attorney

Luminant Energy Company LLC

1601 Bryan Street, Suite 22-130B
Dallas, Texas 75201

Phone: 214-875-9086

Fax: 214-875-8660

tom. cney{@luminant.com

Ehzabeth A. Townsend

Fackson, Sjoberg, McCarthy & Townsend, LLP
711 w. 7% St

Austin, Texas 78701

Phone: 512-472-7600

Fax: 512-225-5565
btownsend(@jacksonsioberg.com

FOr Dow CHEMICAL CO.

Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, PC
515 Congress Ave., Suite 1515
Austin, TX 78701-3504
512-472-3263

512-473-2609 (fax)
fhwi@baw.com

, 2014,

FOR BRAZOS RIVER AUTHORITY:
Douglas G. Caroom
dearoom(@bickerstaff.com
Susan Maxwell
smaxwelli@bickerstaff.com
Bickerstaff Heath Delgado Acosta LLP
3711 S. MoPac Expressway
Building One, Suite 300

Austin, TX 78746

512-472-8021

512-320-5638 (fax)

FOR THE UPPER BRAZOS COALITION:

Jason Hill

Lioyd Gosselink Rochelle & Townsend, P.C.
816 Congress Ave., Suite 1900

Austin, TX 78701-2442

512-322-5830

512-472-0532 (fax)

ihill@lgtawlirm.com

FOR PUBLIC INTEREST COUNSEL:
EH Martinez, Attorney
512-239-3974

512-239-6377 (fax)
Eli.martinez(@tceq texas. gov

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, TX 78711-3087

FOR NRG TEXAS POWER LLC:
Joe Freeland

Mathews & Freeland LLP

327 Congress Avenue, Suife 300
Austin, TX 78701

512-404-7800

512-703-2785 (fax)
ifreeland@mandfcom
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FOR THE GULF COAST WATER AUTHORITY:
Molly Cagle
Molly.cagle(@bakerbotts.com
Paulina Williams

aulina williams@bakerbotis.com
Partner, Baker, Botts, LLP
1500 San Jacinto Center
98 San Jacinto Boulevard
Austin, TX 78701
512-322-2532
512-322-2501(fax)

FOr CITY OF HOUSTON:
Edmond McCarthy :

Jackson, Sjoberg, McCarthy & Townsend, LLP

711 West 7" Street

Austin, Texas 78701

Phone: 312-472-7600

Fax: 512-225-5565
EMCCARTHY@IACKSONSIOBERG.COM

FOR BRAZOSPORT WATER AUTHORITY:
Jason Cordoba

Mauro & Cordoba, PLLC

208 Parking Way

Lake Jackson, Texas 77566

Phone: 979-297-9854

Fax: 979-299-6440
Jason{@maurolaw.com

FOR DAN KACIR:

Dan Kacir

1821 Everton Drive
Temple, Texas 76504
Phone: 254-493-1307
Fax: 254-773-2173
dkatty2000@yahoo.com

FOR LJ. TALBOTT & FRANK L. MAURO, 1.D.:

Frank L. Mauro, 1.D.
208 Parking Way
Lake Jackson, Texas 77566

FOR CHESTER E. DIXON:
Chester E. Dixon

24 W. Rivercrest Drive
Houston, Texas 77042

FOrR MARGIE KRAEMER & KRAEMER FARMS:

Margie Kraemer
Kraemer Farms

296 CR 100

Rogers, Texas 76569

For CITY OF BELTON, CITY OF KiLLEEN, CITY OF
HARKER HEIGHTS, BELL COUNTY WCID No. 1, CITY OF
COPPERAS COVE :

David Tuckfield

The AL Law Group PLLC

12400 Highway 71 West, Suite 350-150

Austin, Tex as 78731.

Phone: 512-576-2481

Fax: 512-366-9949

davidi@aliawgp.com

FOR R.E. JANES GAVEL CO:
Scott R. Shoemaker

The Terrill Firm PC

810 West 10™ Street
Austin, Texas 78701
Phone: 512-474-9100

Fax: 512-474-9888

sshoemaker@terrill-law.com

FOR LEONARD TRUSTS & JPMORGAN CHASE BANK,
TRUSTEE

W. Thomas Buckle

Scanlan, Buckle & Young PC

602 West 11 Street

Austin, Texas 78701-2099

Phone: 512-478-4651

Fax: 512-478-7750

For GEORGE SIDNEY KACIR:
George Sidney Kacir

1821 Everton Drive

Temple, Texas 76504
Phone: 254-773-2171

Fax: 254-773-2173
kacirlaw(@sbceglobal.net

FOR HUGH DAVIS:

Hugh Davis

2025 Charboneau Drive
Waco, Texas 76710-2651

FOR ALDREDGE & SHANAHAN, LP
Aldredge & Shanahan, LP

1345 S FM 908

Rockdale, Texas 76567-4476

FOR THE CITY OF CLEBURNE:
City of Cleburne

P O Box 677

Cleburne, Texas 76033
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FOR BETTY KACIR WHEELER ESTATES: FOR RICHARD D. LUNDBERG:

Kacir Wheeler, LLC Richard D. Lundberg
Craig Wheeler, Registered Agent Lundberg Farms
4325 Stanford Avenue P O Box 329

Dallas, Texas 75225 Clifton, Texas 76634

Phone; 972-768-8110
cwheeler66(fmac.com

BFFR’S REPLIES TO EXCEPTIONS
JANUARY 16,2014 : PAGE 8



