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APPLICATION OF EXXONMOBIL FOR
ISSUANCE OF AIR QUALITY PERMIT
NO. 102892 FOR THE CONSTRUCTION
OF A NEW ETHYLENE PRODUCTION
UNIT AT EXXONMOBIL’S BAYTOWN
OLEFINS PLANT, LOCATED IN
HARRIS COUNTY, TEXAS

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

L LS WO WY LD GO WO

PROPOSAL FOR DECISION

1. INTRODUCTION

On May 21, 2012, ExxonMobil (Applicant or EM) submitted an application
(Application) to the Texas Commission on Environmental Quality (TCEQ or Commission) for
an air quality permit for a new ethylene production unit (EPU) to be located at Applicant’s
existing Baytown Olefins Plant (BOP) in Baytown, Harris County, Texas.! Applicant contended
the evidence supports a conclusion that all procedures and analysis required for an air permit
review were followed in accordance with applicable rules and guidance established by TCEQ
and the Final Draft Permit should be issued. Sierra Club and Air Alliance Houston (Protestants)
argued that the Application is facially deficient, misapplies Commission and Environmental
Protection Agency (EPA) guidance, and misreads applicable statutes and regudations.2 The
preliminary decision of TCEQ’s Executive Director (ED) to issue the Final Draft Permit

* For

remained unchanged by information proffered during the contested case hearing process.
reasons set out below, the Administrative Law Judges (ALJs) recommend that the Commission

approve issuance of the Final Draft Permit.

' EM Ex.102 (cover letter for the Application) at 1.
* Protestants’ Response to Applicant’s Closing Argument at 12,

* The ED’s participation in any contested case hearing is limited by statute to two issues: (1) to provide information
to complete the administrative record; and (2) to support the ED’s position developed during the underlying
proceeding. Tex. Water Code § 5.228(c). See ED’s Closing Argument at 2,
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A. Background

Applicant proposes to construct an EPU that would include eight new steam cracking
furnaces and recovery equipment, including a quench tower, caustic wash facilities, and a
deethanizer and acetylene converter, a demethanizer system, and an ethylene recovery process.”
Ancillary equipment proposed includes a decoking unit, a cooling tower, a flare system, a
wastewater collection tank, small emergency diesel storage tanks, backup diesel engines, and a
firewater booster pump.” The Application proposes equipment typical for chemical

manufacturing plants similar to the proposed EPU.®

On May 30, 2012, after Applicant submitted revisions to the Application,” the ED
declared the Application administratively complete.® Between August 28, 2012,
and April 3, 2013, Applicant supplemented the Application with additional information as
requested by TCEQ.” On November 19, 2012, Applicant submitted an Air Quality Modeling
Analysis to  TCEQ, followed by supplemental information in December 2012
and January 2013.'° On April 9, 2013, the ED concluded that the Application was technically

complete, issued a Draft Permit, and recommended that the Application be approved.’” In May

* EM Ex.100 (Parmley Direct) at 16.
* EM Ex. 100 (Parmley Direct) at 16.
% EM Ex. 100 (Parmiey Direct) at 16.
7 EM Ex. 100 (Parmiey Direct) at 22; EM Ex. 103.

8 EM Ex. 100 (Parmley Direct) at 38; EM Ex, 117 (TCEQ's Declaration of Administrative Completeness
Determination); see also ED Ex. A,

? EM Ex. 100 (Parmley Direct) at 22-23; EM Ex. 107; EM Ex. 111; EM Ex. 111A (Subject to Confidentiality and
Protective Order); EM Ex. 114; EM Ex. 114A (Subject to Confidentiality and Protective Order); EM Ex. 115,

" EM Ex. 100 (Parmley Direct) at 22-23; EM Ex. 106 (includes electronic modeling files); EM Ex. 108;
EM Ex. 109; EM Ex. 110 (inciudes electronic modeling files).

T BM Ex. 100 (Parmley Direct) 39-40; EM Ex. 120 (TCEQ Technical Completeness Determination, Preliminary
Decision, Draft Special Conditions, Draft Maximum Allowable Emission Rates (MAERT)), EM Ex. 124 (TCEQ
Final Draft Permit (General Conditions, Speciat Conditions, MAERTY); see also ED Ex. B.
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2013, Applicant responded to TCEQ’s requests for additional modeling information,' which

included confidential material.”> On June 28, 2013, the ED issued a Final Draft Permit,'*

B. Procedural History

Pursuant to Applicant’s March 27, 2013 request, the case was directly referred by the
Commission to the State Office of Administrative Hearings (SOAH) on April 22, 2013, for a
contested case hearing.”” The preliminary hearing was held July 8, 2013, in Baytown, Texas,
before AlJs Sharon Cloninger and Richard R. Wilfong. Jurisdiction and notice were not
contested. After the hearing on the merits, however, Protestants contested the adequacy of

notice; the issue is addressed in section V of this Proposal for Decision (PFD),

The hearing on the merits was held October 1-2, 2013, before AlLJs Cloninger and
Wilfong at the William P. Clements State Office Building, 300 West 15th Street, Fourth Floor,
Austin, Texas. Applicant was represented by Derek Seal, attorney. Protestants were represented
by Gabriel Clark-Leach, attorney. The ED was represented by Alexis Lorick, Staff Attorney.
The Office of Public Interest Counsel (OPIC) was represented by Eli Martinez, Assistant Public
Interest Counsel. The record closed on October 25, 2013, after the parties filed written closing

arguments and replies.

C. Issues and Applicable Law

For the Commission to grant issuance of the Final Draft Permit, the Application must

comply with all applicable statutory and regulatory requirements.'® After the conclusion of the

" EM Ex. 100 (Parmley Direct) at 23; EM Ex. 116 (includes electronic modeling files),
* EM Ex. 100 (Parmley Direct) at 23; EM Ex. 116A (Subject to Confidentiality and Protective Order).
" ED Ex. 30.

“ ED Ex. 36 (ED’s Response to Public Comment) Response | at 686, TCEQ Interim Order Concerning the
Application of ExxonMobil Chemical Corporation for a New Air Quality Permit No. 102892; TCEQ Docket No.
2013-0657-AIR (April 22, 2013); Tex. Water Cede § 5.557(b); 30 Tex. Admin. Code {TAC) § 55.210.

6 30 TAC § 55.210(b), Direct Referrals.
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hearing on the merits, the parties agreed that all requirements for obtaining an air permit that are
found in the Commission’s rule at 30 Texas Administrative Code § 116.111 are undisputed
except for those identified in the Post-Hearing Briefing Outline.!” Therefore, the PFD addresses
only the disputed issues, which relate to whether major or minor new source review (NSR)
applies;'® demonstration of best available control technology (BACT);"” compliance with TCEQ
rules regarding protection of health and property;®® and notice requirements for requesting a

contested case hearing.”!
Application Requirements

For an applicant to be granted a permit, 30 Texas Administrative Code § 116.111(a)

states in relevant part that an application must include the following:

(1) a completed Form PI-1 General Application signed by an authorized
representative of the applicant. All additional support information specified on the form
must be provided before the application is complete;

(2) information which demonstrates that emissions from the facility, including any
associated dockside vessel emissions, meet all of the following.

(A) Protection of public health and welfare.

(iy The emissions from the proposed facility will comply with all rules and regulations
of the commission and with the intent of the Texas Clean Air Act (TCAA), including
protection of the health and property of the public. . . .

(B) Measurement of emissions. The proposed facility will have provisions for
measuring the emission of significant air contaminants as determined by the [ED]. . ..

(C) [BACT] must be evaluated for and applied to all facilities subject to the TCAA.
Prior to evaluation of BACT under the TCAA, all facilities with pollutants subject to
regulation under Title I Part C of the Federal Clean Air Act (FCAA) shall evaluate and
apply BACT as defined i §116.160(c)}( 1)} A) of this title (relating to Prevention of
Significant Deterioration Requirements).

(D) New Source Performance Standards (NSPS). The emissions from the proposed
facility will meet the requirements of any applicable NSPS as listed under 40 Code of

See Raule 11 Agreerment filed by the parties on October 4, 2013, pursuant to Tex. R. Civ. P, 11.
B 30 TAC § 116.11 1a}2)HXD.

30 TAC § 116,11 1{a)2)(C).

30 TAC § 1161112 HAXD.

21 30 TAC §§ 55.156 and 55.210.
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Federal Regulations (CFR) Part 60, promulgated by the [EPA] under FCAA, §111, as
amended. . . .

(G) Performance demonstration. The proposed facility will achieve the performance
specified in the permit application. The applicant may be required to submit additional
engineering data after a permit has been issued in order to demonstrate further that the
proposed facility will achieve the performance specified in the permit application. In
addition, dispersion modeling, monitoring, or stack testing may be required.

{(H) Nonattainment review. If the proposed facility is located in a nonattainment area,
it shall comply with all applicable requirements in this chapter concerning nonattainment
review.

(I) Prevention of Significant Deterioration (PSD} review. If the proposed facility is
located in an attainment area, it shall comply with all applicable requirements in this
chapter concerning PSD review.,

(1) Air dispersion modeling. Computerized air dispersion modeling may be required
by the [ED] to determine air quality impacts from a proposed new facility or source
modification. . . . The commission shall determine compiiance with non-criteria ambient
air contaminant standards and guidelines at land-based off-property locations. . . .

(L.} Mass cap and trade allowances. If subject to Chapter 101, Subchapter H, Division
3, of this title (relating to Mass Emissions Cap and Trade Program), the proposed facility,
group of facilities, or account must obtain allowances to operate.

Notice Requirements

The law related to notice that must be included in a Notice of Application and
Preliminary Decision (NAPD) in a directly-referred case—as found at Texas Water
Code § 5.557(c), 30 Texas Administrative Code ch. 39, §§ 39.411, 39.419(b), 116.111(b),
55.156, 55.210, and 116.111(b)—is addressed in section V of the PFD without further discussion

here.

Burden of Proof

Applicant bears the burden of proof by a preponderance of the evidence.”> However, the

preponderance of the evidence standard does not necessarily require that the party with the

2123

burden “explain or disprove the allegations of its opponent,” such as the disputed issues

2 30 TAC § 80.17(a), Burden of Proof.
B Gooch v, Davidson, 245 8.W.2d 989, 991 (Tex. Civ. App.—Amariilo 1952, no writ).
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identified in the Post-Hearing Briefing Outline. Further, the burden of proof by a preponderance

of the evidence:

... does not require the quality of absolute certainty nor does it require that [the
Applicant] preclude every other possibility. . . . All that is required is that
circumstances point to the ultimate fact sought to be established with that degree
of certainty as to make the conclusion reasonably probable.**

D. Evidence Presented

Applicant pre-filed written testimony to support granting the Application, including the
Application documents;” TCE(Q’s administrative and technical review documents;*® testimony
and exhibits from Randy E. Parmley, P.E., an expert with 31 years of experience in TCEQ air
permitting;”” testimony and exhibits from Lucy Frasier, Ph.D., DABT, an expert toxicologist;*®
and testimony and exhibits from Kevin Brewer, an expert in TCEQ’s Plant-wide Applicability
Limit (PAL) rules and in PAL permits.”® Protestants offered pre-filed testimony and exhibits
from their designated expert witness, William E. Powers, P.E*  The ED pre-filed the
testimony of three expert witnesses—IJustin Cherry, P.E.; Kyle M. Virr, P.E.; and toxicologist
Ross E. Jones, MS, MPH, Ph.D.—and exhibits to demonstrate that the Application meets all of
TCEQ’s i”equirements.“

In general, the ALJs find the Applicant’s and the ED’s witnesses most qualified and their

testimony most thorough, credible, and persuasive. Additionally, as more fully discussed below,

# State Farm Mut. Ins. Co. v. Davis, 376 S.W.2d 920, 921 (Tex. Civ. App.—Amarillo 1979, writ ref’d
n.r.e.¥internal citations omitted); see also Bufkin v. Tx. Farm Bureau Mut. Ins. Co., 658 S.W.2d 317, 320 (Tex.
App—~—Tyler 1983, no writ).

# See EM Exs. 102 - 116, including confidential materials filed in EM Exs. 102A, 104A, 105A, 111A, 114A,
and 116A,

* See EM Exs. 117 - 124,
T See EM Exs. 100 - 161 (Parmley Direct testimony and exhibits).
% See EM Exs. 200 - 223 (Frasier Direct testimony and exhibits).

* See EM Exs. 300 - 311A (Brewer Direct testimony and exhibits and exhibits entered into evidence relating to his
testimony).

* protestants Ex. 100 (Powers Direct testimony and exhibits).

' See ED Exs. 1 - 42 (Cherry, Virr, and Jones direct testimony and exhibits).
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the ALJs find that, in major part, Protestants’ challenges to the Application constitute an
impermissible collateral attack on the Commission’s 8-year-old order issuing Applicant’s PAL6
Permit. The ALJs find, overall, that the evidence presented by Protestants does not support a

finding against issuing the Final Drait Permit.

II. MAJOR/MINOR NEW SOURCE REVIEW (NSR)
— 30 TEXAS ADMINISTRATIVE CODE § 116.111(a)(2)(H)}(D)

The Application was filed as a minor New Source Review (NSR) permit application
subject to TCEQ’s rules in 30 Texas Administrative Code chapter 116, subchapter B, New
Source Review Permits>® According to Applicant, the Application is a “minor” NSR application
because the emissions from the proposed EPU and the emissions from the existing BOP will be
managed such that they will stay below the limits in the PALs contained in Applicant’s PAL6
permit.33 Thus, “major” NSR review is not required.”*  Applicant’s air permitting

expert, Mr. Parmley, explained that:

[An] application for emissions that are subject to a PAL permit do not need to
undergo {major NSR review] because the emission levels that would be subject to
and fall under the PAL Cap have already undergone [major NSR review] when
the PAL Cap was established. It is not logical to require emissions that will be
managed under a PAL Cap to undergo [major NSR review] again when the PAL
Cap is not changing or does not need to change to accommodate new or modified
emission units.”

Protestants disagree, contending the EPU 1s a major modification requiring “major” NSR.

Protestants assert three reasons in support of their position:

 EM Ex. 100 (Parmley Direct) at 194; EM-102 at 41 (Section IX.D, of Applicant’s TCEQ Form PI-1).

¥ EM Ex. 100 (Parmley Direct) at 196; See EM-141 (Applicant’s Permit No. 3452 and PAL6 and PSD-TX-303M2
permit {ExxonMobil Permit 3452/PALG), also entered into evidence as EM Ex. 302, and EM Ex. 303 with a recent
update in TCEQ’s file).

* EM Ex. 100 (Parmley Direct) at 193-196. As explained in Mr, Parmley’s prefiled testimony, the terms “major
new source review,” “federal review,” and “Prevention of Significant Deterioration review” are used synonymously.

#* EM Ex. 100 (Parmley Direct) at 193,
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¢ Fmissions from BOP already exceed the PM PAL limit in PALS;

e PALG6 does not establish a limit for PM;; or PMs s, which are separately regulated NSR
pollutants that the EPU will emit is significant quantities; and

. Appiicant3 6does not actually have a PAL, as defined by the Commission’s rules, for any
pollutant.

These disputed issues are discussed in detail below.
Al PM PAL Compliance and Cooling Tower Emissions

1. Evidence and Argument

The parties agree that a PAL imposes a pollutant-specific annual emission limitation n
tons per year that is enforceable for all emissions units at the major stationary source that emit
the PAL pollutant.”” Changes to emissions units at a major stationary source covered by a PAL
do not trigger major NSR permitting requirements, so long as emissions from the source do not
exceed the PAL.*® Once a PAL has been exceeded, an applicant may no longer rely on it to
avoid major NSR permitting requirements. This is embodied in Special Condition 6 of

Applicant’s PAL6 permit:

This permit establishes PALs for VOC, carbon monoxide (CO), nitrogen oxide
(NOx), sulfur dioxide (80;), sulfuric acid (H;SOy4), and particulate matter (PM).

¢ See Rule t1 Agreement filed by the parties on October 4, 2013, pursuant to Tex. R. Civ. P. 11,

30 TAC § 116.186(a) (“The plant-wide applicability limit (PAL) will impose an annuai emission limitation in
tons per year, that is enforceable for all facilities, or emissions units at a major stationary source, that emit the PAL
pollutant.””); 40 CFR § 52.21(aa)}(2)(i) (“Actuals PAL for a major stationary source means a PAL based on the
basefine actual emissions . . .of all emissions units at the source, that emit or have the potential to emit the PAL
poliutant.”).

¥ 30 TAC § 116.190(a) (“An increase in emissions from operational or physical changes at a facility, or emissions
unit at a major stationary source, covered by a plant-wide applicability limit (PAL} permit is insignificant, for the
purposes of major new source review under this subchapter, if the increase does not exceed the PAL.”); EM Ex. 141
at 4 (“Any project that requires that the PAL caps be increased will be subject to the appropriate federal NSR
requirements.”); see also 40 CFR § 52.21(aa)(2){viii} (“PAL major modification means . . . any physical change in
or change in the method of operation of the PAL source that causes it to emit the PAL pollutant at a level equal to or
greater than the PAL™).
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The PALs are effective for ten years after this permit is issued. Physical changes
and changes in method of operation at this site are exempt from federal New
Source Review (NSR) for VOC, CO, NO,. SO, H,S0O4 and PM as long as site
emissions do not exceed the PAL caps.39

Semiannual reports (SARs), not Annual Emission Inventory Updates (AEIUs),
demonstrate PAL6 compliance

According to Protestants, Applicant’s Annual Emission Inventory Update (AEIU) reports
show that PM emissions from the BOP have exceeded the PM PAL limit of 365.62 tons per year
(tpy) each year since 2007.*" Therefore, Protestants asserted that Applicant may not rely on its
PM PAIL to avoid major NSR permitting requirements. Protestants argued that Applicant’s
AEIU submissions are reliable indicators of PM emissions at the plant; The submissions are
based on approved and reliable methods for determining actual emissions, certified as accurate
by Applicant, are used to develop State Implementation Plans (SIP), and are the basis for

calculating fees paid by Applicant for emissions from the BOP."

Applicant responded that AEIU data is not relevant, because it is not taken from the
semiannual reports (SARs) which Applicant submits to the TCEQ to demonstrate compliance
with PALG6 requirements.*” Protestants disagreed, urging that the relevant question is not how
Applicant should demonstrate compliance with PAL6 requirements (that is an enforcement
issue).” Rather, the relevant question is whether BOP PM emissions already exceed the PM

PAL limit in PAL6. According to Protestants, Applicant’s PAL6 SARs do not address this

* EM Ex. 302 (ExxonMobil Permit 3452/PALG) at 4.

* Protestants Ex. 100 (Powers Direct) at 35-38; Protestants Ex. 106 at 35-36 {“Q: (Mr. Clark-Leach) So based on
the best information you have available . . .is it your epinion that ExxonMobil has emitted—that combined PM
emissions from. . .the Baytown Olefins Plant have exceeded 365.62 tons for any 12-month rolling period since the
PAL was issued? . . .A: (Mr. Virr) Yes.™); Protestants 103 at 2 (“[A]ccording to the available Emissions Inventory
{1} data, RN102212925 reported PM emissions greater than 365.62 tons in 2007, 2008, 2009, 2010, and 2011.7),

130 TAC §§ 101.10(c) (Emissions must be calculated using direct continuous monitoring or other means approved
by the Commission), (d} (Emissions Inventory submission must be certified as accurate), 101.27(f}(2)A)
(Emissions Fees must be based on allowable emission, unless owner or operator submits complete and verifiable
emissions information to the Commission’s Emissions Inventory); Protestanis Ex, 106 ai 37 (Emissions Inventory
information used to develop SIPs).

2 Applicant’s Closing Argument at 8-9.

# Protestants Ex. 106 at 27 (Virr festifying that he is unaware how Applicant calculates PM emissions for its

semiannual PAL reports, because those reports are submitted to TCEQ’s Enforcement Division).
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question, because they exclude PM emissions from the BOP cooling towers.* Thus, Protestants
argued the only evidence in the record regarding total plant-wide PM emissions from the BOP
demonstrates that emissions from the plant already exceed the PM limit in PAL6. Protestants
conclude that Applicant may not rely on the PAL6 PM limit to avoid major NSR requirements
for PM.

In response to Protestants’ contentions, Applicant argued that PAL6 includes explicit
monitoring, recordkeeping, and reporting provisions that specifically prescribe how PAL6
compliance must be demonstrated. EPA and TCEQ PAL rules require Applicant to submit a
SAR every 6 months to demonstrate compliance with the PALG limits.*® The SARs include the
rolling 12-month sum of the emissions of each pollutant subject to a PAL limit for each month in
the prior 6-month SAR reporting period.* The monitoring system authorized for use in a PAL
permit must meet stringent requirements — it must be “based on sound science and must meet
generally acceptable scientific procedures for data quality and manipulation. Additionally, the
information generated by such system must meet minimum legal requirements for admissibility

"*"" The emissions data are then used to

in a judicial proceeding to enforce the PAL permit,
calculate mass emissions for each PAL pollutant on a tons-per-month basis, which are summed
in a 12-month rolling total for each facility that has emissions subject to a PAL.* Monthly
emissions are calculated for each PAL pollutant and emission source type (e.g., fugitives, tanks,
flares, cooling towers, combustion sources, engines, maintenance startup and shutdown (MSS)

and Ven{s).49 The 12-month rolling sums are listed on SARs every 6 months and compared to the

“ Applicant’s Closing Argument at 10.
* EM Ex. 300 (Brewer Direct) at 39-40 (citing 30 TAC § 116.186(b)(4)(C) and 40 CER. § 52.21(aa)(14)i)(2005)).

© EM Ex. 300 (Brewer Direct) at 40. See also EM Ex. 307, which is the SAR for the BOP covering the period of
July 1, 2012, through December 31, 2012, Since there are 12 individual 12-month roliing sums per year, Applicant
has submitted SARs to TCEQ demonstrating compliance with the PALs in PAL6 for at least 72 separate 12-month
periods since PAL6 was issued in August 2003 (ie, at least 6 years — 2007 through 2012 — with 12 periods per

year).
740 CFR § 52.21(a}a)(12)()(a)(2005); 30 TAC §116.186(c)(2)}2012).

40 CFR § 52.21{a)(@)(12)(1)a)(2005); 30 TAC §116.186(c)(2)(2012); EM-302 at 18-19 (Applicant Permit
3452/PALG, Special Condition 23).

¥ EM Ex. 300 (Brewer Direct) at 42.
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PALs for each pollutant to verify compliance with the PALs.”" Mr. Brewer testified that in
accordance with the prescribed PAL6 monitoring and reporting requirements, Applicant has
shown that its emissions have at all times been below the PAL6 emission caps since TCEQ
issued PAL6 in August 2005.°" Applicant’s PAL6 compliance history of having never exceeded
the PALG limit for any pollutant was confirmed by the ED.*

By contrast, Mr. Brewer explained that the AEIU reports are geared towards collecting
consistent statewide data and are not prepared to demonstrate compliance with individual
permits.”  The emissions reported in the AEIUs are based on different emissions sources,
monitoring, and calculation methods than those required for PAL6.>* For example, Mr, Brewer
stated that for flares, the AEIUs combined waste gas speciation from two different sample events
without normalizing the weight percent resulted in a speciation greater than 100% of the waste
gas flow. If this had not been done, the reported AEIU total mass emissions for the 12-month
period would not have been greater than the emissions reported in the SARs for the PAL. Thus,
Mr. Brewer emphasized that the AEIUs are not representative for purposes of determining PAL

compliance.”

Further, with respect to the AEIUs for 2010 and 2011, which appear to exceed the PM
PAL limit of 365.62 tpy, Mr. Brewer testified that “[tihe primary difference is because the PM
emissions from the two cooling towers at the existing BOP were not included in the PAL
baseline actual emission calculations.” At the time of the PAL application, the cooling towers’
PM emissions were not included in the underlying NSR permit authorizing the cooling towers.
Therefore, they were not included in the PAL PM calculation. Most significantly, Mr. Brewer

testified that “if the PM emissions from the cooling towers were included in the PM PAL

' EM Ex. 302 at 18-19 (Applicant Permit 3452/PALS, Special Condition 23); see EM-300 (Brewer Direct) at 40.
1 EM Ex. 300 (Brewer Direct) at 45; Tr. at 290,

*2 ED Ex. 36 (Response to Public Comment) Response 5 at 700.

 EM Ex. 300 (Brewer Direct) at 45.

* EM Ex. 300 (Brewer Direct) at 45-46

** EM Ex. 300 (Brewer Direct) at 46.
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calculation, then the AEIUs would have been below the PAY,. % Moreover, Protestants

presented no evidence that inclusion of cooling tower PM emissions in the SARs, when using

appropriate monitoring and calculation methods, would result in exceeding the PM PAL.

The ED’s permit engineer, Mr. Virr, testified AEIUs are not used to determine

compliance with any PAL:

Q.

N

S S S R S

Mr. Clark-Leach had asked you about some emissions inventory reports that
ExxonMobil has submitted with regard to the PAL, Do you know if the
emissions inventory is used to determine compliance with the PAL?

I don’t believe it is,
You don’t believe it 187
No.

So if you were comparing the emissions inventory that—or any of the emissions
inventories that have been submitted by ExxonMobil with regard to the PAL, that
wouldn’t be a fair assessment of whether or not ExxonMobil has been in
compliance with the PAL. TIs that a fair statement?

From my knowledge, yes.

Okay. Do you know what is used to determine compliance with the PAL limits?
The semi-annual reports [SARs].

The semi-annual reports?

From my understanding.

But not the emissions [imits-—the emissions inventories?

No, I don’t believe the emissions inventories.’’

°® EM Ex. 300 (Brewer Direct) at 47.
¥ Protestants Ex. 106 at 101.
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The ED also noted that emissions reported through the AEIUs “are not verified for
accuracy or veracity by the ED ....”>" For these reasons, the ED denied Protestants’ assertion that
the combined PM emissions from all facilities at BOP have exceeded 365.62 tons during at least

one 12-month period since September 1, 2005.%

According to Applicant, based on the testimony of Mr. Virr and Mr, Brewer, and the
applicable TCEQ rules, the record shows that the SARs, not the AEIU emission inventories, are
the prescribed means to determine compliance with Applicant’s PALS permit.®”  Applicant
further argued it is undisputed that the SARS confirm that Applicant has never exceeded the PM
PAL limit in PALSG,

Cooling tower PM emissions not included in PM PAL or PAL compliance
demonstrations

Applicant further argued that the PM emissions from the BOP cooling towers included in
AEIUs do not alter Applicant’s compliance status with the PM PAL for PAL6. Applicant
explained that based upon TCEQ policy and guidance in effect when PAL6 was issued in 2003,
TCEQ did not include cooling tower PM emissions in the PM baseline actual emission
calculation used to establish the PM PAL,®! which means that cooling tower PM emissions were
not included in the establishment of the PM PAL in the MAERT in PALG6. © Correspondingly,
the emission monitoring, recordkeeping, and reporting requirements established by TCEQ for
PATL compliance determinations in PALG, and the compliance demonstrations for the PM PAL,

do not include the cooling tower PM emissions.®

wn
@

Protestants Ex. 103 (EI»’s Responses to Protestants’ Discovery Requests, Response to Interrogatory No. 1).

¥ Protestants Ex. 103 (ED's Responses to Protestants’ Discovery Requests, Response to Interrogatory No. 1).

% Protestants Ex. 106 at 7, 26, 101,

8 EM Ex. 300 (Brewer Direct) at 27.

% ED Ex. 36 (Response to Public Comment) Response 2 at 695,

% See EM Ex. 300 (Brewer Direct) at 15 {describing the similarity between EPA’s PAL monitoring requirements

and the current TCEQ SIP-approved PAL rules monitoring requirements, }
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Applicant pointed out that Section IV of the TCEQ cooling tower guidance in effect
when the PAL was issued states, “Normally particulate matter emissions {from a cooling tower]}
are not listed on the permit [MAERT] and are a concern only when the cooling tower is located

6% In accordance with that guidance, the cooling tower

within 200 feet of an off-plant receptor.
PM emissions were also not enumerated on the underlying NSR permit MAERT authorizing the
cooling towers.” The ED asserted that it was a common permitting practice at the time PALS
was issued not to include cooling tower PM emissions in determining the PM PAL to include in
the MAERT.*® Applicant noted that although Protestants are now scrutinizing how cooling
tower PM emissions were evaluated during the issuance of PALG in 2005, it is worth reiterating
that the cooling tower PM emissions were included in the PM; s National Ambient Air Quality

Standards (NAAQS) analysis for the Application in this case and determined to be in compliance

with the PM, s NAAQS.

Applicant further pointed out that PAL6 was issued by TCEQ before the adoption of
TCEQ’s PAL-specific rules in 30 Texas Administrative Code chapter 116, subchapter C in 2006,
and emphasized that this must be kept in mind when considering Protestants’ comparisons of
PALS6 to the subsequently adopted requirements of 30 Texas Administrative Code §116.186(a)
regarding inclusion of all emission units at the source in the PM PAL.®” Applicant further
pointed out that 30 Texas Administrative Code §116.186(a) includes an exception to the
requirement that the PAL include the emissions of all facilities at a major stationary source that
emit the PAL poliutant. That section provides that the “PAL must include all emissions,

including fugitive emissions, to the extent quantifiable, from all facilities or emissions units at a

major stationary source ...” (emphasis added).®® According to Applicant, when TCEQ issued
PALG6 in 2005, the agency may have determined that the PM emissions from the cooling towers

were not quantifiable in a way that would satisfy the rigorous monitoring requirements of the

% EM Ex. 300 (Brewer Direct) at 48 (citing EM Ex. 309, 4ir Quality Permit Technical Guidance for Chemical
Sources, Draft RG-108 (February 2001)).

% EM Fx. 300 (Brewer Direct) at 47.

® ED Ex. 36 (Response to Public Comment) Response 2 at 695; see also ED Ex. 18 (Virr Direct) at 17.
87 See Section HL.A 3, infra.

“ EM Ex. 306 at 3 (30 TAC § 116.186(a)).
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existing 2002 Final PAL Rule located at 40 CFR § 52.21(aa)(12)i)(a). Concemns about the
reliability of cooling tower PM emissions data may well have been the basis for TCEQ’s policy
at the time of not including these emissions in the MAERT. Whatever TCEQ’s basis was at the
time, Applicant insisted the agency’s determination is not subject to second guessing in the

context of this proceeding.

According to Applicant, TCEQ issued PALS6 in accordance with its SIP-approved rules in
30 Texas Administrative Code chapter 116, subchapter B, using the EPA’s 2002 Final PAL Rule
as guidance.” When PALG was issued by TCEQ), the EPA did not comment on the PM PAL (or
any of the other PALs established by PALG),” nor has the EPA expressed any concern about the
use of the PM PAL (or any of the other PALs in PAL6) to make the major NSR applicability

determination in this proceeding.”

Additionally, Applicant contended that PAL6 implements a compliance method that
complies with both the 2002 Final PAL Rule and the TCEQ PAL regulations that have been
approved by the EPA as part of Texas’ SIP.”* The compliance demonstration established in
PALG6 has been carried forward into the agency’s PAL rules, which specifically provide as

follows with respect to PAL compliance:

For each month during the PAL effective period after the first 12 months of
establishing a PAL, the major stationary source owner or operator shall
demonstrate that the sum of the monthly emissions from each facility under the
PAL for the previous 12 consecutive months is less than the PAL (a 12-month
average, rolled monthly).”

Thus, the TCEQ PAL rules are ciear that the compliance demonstrations only include

emissions from the facilities “under the PAL.” Since the cooling towers were not included in the

% Tr. at 124-125.

™ Tr.at 122, 299.

' EM Ex. 504,

 EM Ex. 300 (Brewer Direct) at 43,

™ 30 TAC § 116.186(a) (emphasis added).
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PM PAL, they should also not be included in the compliance demonstrations. Accordingly, for
determining compliance with the PM PAL, TCEQ compares the PM emission calculations
submitted in the SARSs to the PM PAL.”" Neither the SARs nor the PM PAL include the cooling

tower PM emissions.”

In response to Applicant’s contention that in accordance with TCEQ policy and practice
when PAL6 was issued in 2005, TCEQ did not include cooling tower PM emissions to establish
the PM PAL, or include the cooling tower PM emissions for PAL compliance demonstrations,
Protestants argued that the very name of the permit—a plant-wide applicability limit—makes clear
that the limit applies to all BOP PM emissions, including PM emissions from the cooling tower.
Protestants also asserted that Applicant’s reliance on the Commission’s cooling tower guidance
document as justification for the exclusion of cooling tower PM emissions from PAL6
compliance demonstrations is problematic because, according to Protestants, it does not apply to
PAL permits. Additionally, Protestants contended that although PAL6 does not specify the
monitoring method Applicant must use to caiculate and report PM emissions from its
combustion sources to demonstrate compliance with the PM PAL, Applicant nonetheless
calculates and reports those emissions because the monitoring provisions in 30 Texas
Administrative Code § 116.186 require it Correspondingly, according to Protestants,
Applicant must do the same for its cooling tower PM emissions. Protestants argued that the fact
that Applicant’s PAL6 does not specify a method for monitoring cooling tower PM emissions is
not a reason to exclude those emissions from compliance demonstrations for PAL6. Protestants
claimed this is so because the Commission’s PAL rules provide that “[f]ailure to use a
monitoring system that meets the requirements of this section renders the PAL permit invalid.”

According to Protestants, this rule makes it clear that the fact that a PAL permit does not require

* EM Ex. 300 (Brewer Direct) at 40.

B OEM Ex. 300 (Brewer Direct) at 40, 52-53; Applicant has submitted a permitting action to TCEQ to update the
PAL to include cooling tower PM emissions that is being evaluated as a separate matter. ED Ex. 36 (Response to
Public Comment) Response 2 at 695. Once complete, this action will include the cooling tower PM emissions into
PALSG and incorporate special conditions for emission moenitoring and calculation requirements that will include the
cooling tower emissions in the compliance demonstration, maintaining the apples-to-apples comparison that
currently exists. The proposed EPU will have to be operated in conformance with the PM PAL limit resulting from
this alteration of PAL6. See EM Ex. 300 (Brewer Direct) at 52-53.

™ EM Ex. 300 (Brewer Direct) at 32-33.
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monitoring of emissions of PAL pollutants from a certain source does not excuse an applicant

from monitoring and reporting those emissions to demonstrate PAL compliance.

In rebuttal, Applicant argued that Protestants’ comparison of the combustion source PM
emissions monitoring requirement in Special Condition 23.E. to the cooling tower PM emissions
issue is an erroneous comparison for several reasons.’’ Unlike cooling tower PM emissions, all
combustion sources were included in the PAL6 PM baseline emissions, and thus, were included
in the determination of the PM PAL emissions.”® For PM PAL compliance calculations, the
combustion sources are determined based upon vendor data, AP-42 factors and stack tests, as
allowed by the EPA and TCEQ PAL rules.” Mr. Brewer cited to the TCEQ rules as support for
the approved method utilized by Applicant for determining combustion source PM emissions for
PM PAL compliance demonstration purposes™ — not as the basis for including combustion

source PM emissions in establishing the PM PAL.®!

PALG is not subject to collateral attack

In addition, Applicant argued that Protestants’ complaints about PAL compliance in this
proceeding in effect challenge TCEQ’s 2005 issuance of the PALs in PAL6.* Applicant
contended that if Protestants believe TCEQ did not establish the PM PAL in a legally-
supportable manner, or that PAL6 does not establish legally-supportable provisions relating to

demonstrations of compliance with the PM PAL, they should pursue a challenge in the proper

7 protestants’ Closing Argument at 16, n. 47.

™ See EM Ex. 300 (Brewer Direct) at 27 (defining combustion sources at BOP as “furnaces, boilers, and gas

turbines™); see also EM Ex. 303 at 51-53 (listing Combustion Sources in the PM section of the MAERT).

7 See EM Ex. 306 at 6 (TCEQ PAL Rules); 30 TAC § 116.186(c)3)2012)(TCEQ-approved PAL monitoring
methods); EM Ex. 305 at 43 (40 CFR § 52.21(aa}12)(2005 ) EPA-approved PAL monitoring methods).

%0 See Protestant’s Closing Argument at 16 quoting Mr. Brewer (stating that “AP-42 emission factors, vendor
guarantees, and stack tests are the monitoring requirements...” emphasis in original). As stated in Mr. Brewer’s
direct testimony, the TCEQ rules were cited for simplicity instead of citing both the EPA and TCEQ PAL rules. EM
Ex. 300 (Brewer Direct) at 40,

' Again, the TCEQ PAL Rules could not establish the basis for the PALG conditions since PAL6 was issued by
TCEQ before the adoption of the TCEQ PAL rules,

¥ protestants’ Closing Argument at }6.
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forum ~ this proceeding is not the proper forum. In the meantime, the PM PAL (and the rest of

the PALs in PALG6) is valid and in effect and must be followed by Applicant.®

Applicant argued that all of its demonstrations of PAL compliance for the past 8 years
have shown compliance with the PM PAL, and TCEQ has not issued any notices of
noncompliance or initiated any enforcement actions for exceeding the PM PAL (or any of the
other PALs).** The ED agrees that Applicant is in compliance with the PM PAL (and the other
PALs),® and neither Protestants nor the ED supplied any evidence that TCEQ has ever found
Applicant to be noncompliant with the PM PAL because 1t does not include cooling tower PM
emissions in demonstrations of compliance with the PM PAL (or for any other reason). As
discussed above, the ED’s approval of Applicant’s demonstrations of compliance with the PM

PAL is consistent with §116.186(a) of the TCEQ’s PAL rules.

Applicant urged that permits issued by administrative agencies remain valid unless the
agency revokes the permit or a court determines in an independent proceeding that the permit is
invalid.*® It is well established that agency final orders are immune from collateral attack.”’
Regardless of whether cooling tower PM emissions should have been included in the PM PAL in
2005 (a proposition that Applicant denies), the PM PAL, and the rest of PAL6, remains valid to

determine whether major NSR review Is required for this permitting action. Moreover, the

¥ OEM Ex. 304 at 39 (40 CFR § 52.21(aa)(4)(f)(2003)); EM Ex. 302 at 4 (PAL6 Special Condition 6)(“The PALs
are effective for 10 years after this permit is issued™).

% EM Ex. 300 (Brewer Direct) at 45, 47; Tr. at 289-290.
¥ ED Ex. 36 (Response to Public Comment) Responses 2 and 3 at 695, 697,

* TCEQ permits are final agency actions under the Administrative Procedure Act. Tex. Gov't Code § 2001.144.
Challenges to final orders of administrative agencies require exhaustion of administrative remedies. Tex. Gov't
Code § 2001.171. Protestants did not participate in TCEQ’s issuance of PALS, and thereby opted not to exhaust any
remedies they may have had to TCEQ’s issuvance of PAL6. See wiso Tex. Health & Safety Cede § 382.032
{requiring that an appeal of an agency decision such as the issuance of PAL6 be filed within 30 days of that
decision).

81 See Friends of Canyon Lake, Inc. v. Guadalupe Blanco River Authority, 96 S.W.3¢ 519, 532 (Tex. App.—Austin
2002, pet. denied)(holding that the Texas Natural Resource Conservation Commission’s issuance of an amendment
to a certificate of adjudication could not be collaterally attacked on the basis of alleged violations “as a matter of
law™ of the Open Meetings Act because administrative remedies had not been exhausted); Mulvey v. Mobil Pro. Tx.,
147 SW 3d 594, 602 (Tex.App.—Corpus Christi 2004, pet. denied)(holding that Railroad Commission permits
could not be collaterally aftacked even on the basis that alleged fraudulent misrepresentations led to the issuance of
the permits).
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methodology established by PALG for demonstrating that the PM PAL has not been exceeded, as
supplemented by the PAL rules, must be followed by Applicant.

Protestants argued as a “matter of law” that the PAL rules require all sources of PM to be
included in the PM PAL.®™ However, in 2005, when TCEQ established the PM PAL, TCEQ did
not include cooling tower PM emissions in the PM PAL based upon agency guidance in effect at
the time.* According to Applicant, this decision has not been challenged in a proper forum.
Further, even if Protestants accurately assert that the issue of whether the cooling tower PM
emissions should have been included in establishing the PM PAL is purely a question of law,
Protestants cannot use the “pure legal question™ as a basis to collaterally attack a TCEQ permit

when the permit was issued based on the agency's interpretations of its own statutes and rules.”

Applicant contended that Texas case law supports TCEQ's issuance of PAL6 and its
interpretation of compliance demonstration requirements for the PM PAL., Administrative
agencies, including TCEQ, created to centralize expertise in a certain regulatory area, are to be
given a large degree of latitude in the methods they use to accomplish their regulatory

functions.”

The agency’s construction of its rules is controlling unless it is plainly erroneous or
inconsistent.””  Deference is also given to TCEQ's policy determinations.” TCEQ’s
interpretation that the PM PAL compliance demonstration is not required to include cooling
tower PM emissions is reasonable (particularly since the cooling tower PM emissions were not
included in the PM PAIL baseline and TCEQ PAL rules at 30 Texas Administrative
Code § 116.186(a) provide for only the inclusion of emissions from facilities under the PAL in

PAL compliance demonstrations); therefore, TCEQ’s interpretation is permissible.”

¥ Protestants Closing Argument at 13,
¥ See Tr. at 287.

* Rawls v. Tex. Comm'n on Envil. Quality, No. 11-05-00368-cv at 4-5, Lexis 5013, 2007 WL 1849096 (Tex.App.—
Eastland 2007, no pet.), citing Friends of Canyon Lake, 96 S.W.3d at 528.

Y Phillips Pet. Co. v. Tex. Comm’n on Envil. Quality, 121 S.W.3d 502, 507 (Tex.App—Austin 2003, no pet.).

2 Phillips Pet. Co. v. Tex. Comm’n on Envil, Quality, 121 S.W.3d 502, 507 (Tex.App.—Austin 2003, no pet.); Blue
Skies Alliance v, Tex. Comm’'n on Envel. Quality, 283 S.W.3d 525, 531 (Tex. App.—Amarilio 2009, no pet.).

* Phillips, 121 S.W.3d at 508.
" See Phillips, 121 $.W.3d at 508.
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Moreover, Applicant argued that this contested case hearing before SOAH is not the
proper forum for questioning TCEQ’s issuance of the PM PAL or interpretations related to it (or
other PALs in PAL6). The only relevant issue regarding PAL6 in this proceeding is whether
Applicant has demonstrated in accordance with TCEQ requirements that it can operate the
proposed EPU within the PAL caps. Applicant contended that it has shown that it can and will,
Applicant has represented that it will operate the proposed EPU below the PALSs even if it has to
reduce emissions from other existing sources, including the cooling towers.”” Thus, Protestants’

argument is beyond the scope of this proceeding.

Applicant’s PAL compliance history is persuasive that Applicant will eperate the EPU
within the PAL limits

Mr, Brewer testified that Applicant can and will operate the new facilities that comprise

the proposed EPU under its PAL caps.”

He noted that Applicant has successfully added
emissions from new facilities or activities to the BOP in the past without exceeding the PALs,
and used the addition of planned maintenance startup and shutdown emissions in 2011 as an
e:x;ampie.97

BOP, if necessary, to create room under the PM PAL and VOC PAL for the PM and VOC

He also provided examples of emission reductions that could be implemented at

emissions resulting from the new facilities at the proposed EPU."® Thus, the record demonstrates
that Applicant will follow the permit requirements and take whatever action is necessary fo

comply with its PALs.”

According to the ED, as a holder of a PAL, Applicant is afforded by the federal PAL
rules a degree of operational flexibility to manage emissions from sources located at its site.'”

PALG6 provides Applicant with operational flexibility to decide how best to manage emissions

* EM BEx. 300 (Brewer Direct) at 31-53(operational fiexibility necessary to operate under a PAL cap exactly the
approach envisioned by the PAL concept).

% EM Ex. 300 (Brewer Direct) at 52,

T EM Ex. 300 (Brewer Direct) at 50-51.
% EM Ex. 300 (Brewer Direct) at 50-51.
¥ EM Ex. 300 (Brewer Direct) at 51-53.
"% ED’s Closing Argument at 4.
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from sources at the site so long as there are emission reductions elsewhere that result in the total
emissions of a PAL pollutant not exceeding the site-wide limits in the PAL. Thus, the ED
concluded that the Application, as submitted and supplemented by Applicant, complied with all
applicable state and federal regulations, and the emissions from the proposed EPU are within the

PALG6 PAL limits at the BOP.
2. ALJs’ Analysis and Conclusion

The ALIJs find the evidence and arguments presented by Applicant and the ED most
persuasive. Based on the entirety of the record evidence, the ALIJs conclude that Applicant has
demonstrated that emissions from the BOP have not exceeded the PM PAL limit in PALS6.
Accordingly, the ALIs also conclude that Applicant has demonstrated by a preponderance of the
evidence, corroborated by the ED, that based upon compliance with PALG, the ED properly
evaluated and processed the Application as a minor NSR permit. The ALJs further conclude,
based on the authorities cited by Applicant, that Protestants” challenges are, in major part, an
impermissible collateral attack on the validity of the Commission’s final order issuing the PAL6
permit 8 years ago.'” In reaching these conclusions the ALJs have made the following specific

findings:

o In accordance with the prescribed PAL6 monitoring and reporting requirements,
Applicant has shown that its emissions have never exceeded the PALG emission
limits for any poliutant.

¢ The emissions reported in the AEIUs are based on different emission sources,
monitoring, and calculation methods than those required for PAL6 compliance
demonstrations.

e The AEIU annual reports are not accurate or representative for purposes of
determining PM PAL compliance.

o With regard to the AEIUs for 2010 and 2011, which appear to exceed the PM PAL
limit for PALG, if the PM enussions from the cooling towers were included in the
PAL calculation, the AEIUs would be below the PM PAL limit.

1 Tr. at 122, 299.
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The SARs, rather than the AEIU emission inventories, are the prescribed means to
determine compliance with Applicant’s PALG6 in accordance with TCEQ rules and the
terms of the permit.

Based upon TCEQ policy and guidance in effect when PAL6 was issued, cooling
tower PM emissions were not in the PM baseline emission calculation used to
establish the PM PAL.

In accordance with prescribed monitoring and reporting requirements for PAL6
compliance determinations, the compliance demonstrations for PM PAL do not
include cooling tower PM emissions.

There is no evidence demonstrating that the addition of cooling tower PM emissions
to the SARs, based on monitoring and calculation methods used to determine PM

emissions for SAR purposes, would result in exceeding the PM PAL limit in PALS6.

All of Applicant’s demonstrations of PAL6 compliance for the past § years have
shown compliance with the PM PAL.

Administrative agencies, including TCEQ, are to be given a large degree of latitude in
the methods they use to accomplish their regulatory function.

Protestants cannot collaterally attack a TCEQ permit when the permit was issued
based on the agency’s interpretations of its own statutes and rules.

PALG, including the PM PAL, is not subject to coliateral attack in this administrative
proceeding.

Permits issued by TCEQ remain valid unless the agency revokes the permit or a court
determines in an independent proceeding that the permit is invalid.

TCEQ final orders are immune from collateral attack.

B. Whether PALG6 Contains a PMy PAL and PM, s PAL

1.

Evidence and Argument

Applicant and the ED argued that PALS includes PALs for PM, PMj; and PMys.

Protestants disagree.

102

2 See ED Ex. 36 (Response to Public Comment) Response 3 at 699; EM Ex. 123 at 15 (“Applicant is required fo
operate within the existing PM PAL limit, which includes the subsets PM, s and PMy, as indicator poilutants for
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According to Applicant, consistent with TCEQ practice at the time, the PM PAL limit
included PM and PMj; in the same permit limit line, but addressed PM and PM, as separate
poilu’can‘ts.103 As noted on the face of the PAL6 MAERT, PM includes both PM and PM,;.'™
Applicant explained that listing PM and PMy; together served a practical purpose because PMyg
is included in total PM.'" Applicant additionally contended the fact that TCEQ used the FCAA
significant emission rate level of 15 tpy for PM,o when setting the PM PAL limit instead of the
PM significant emission rate (SER) of 25 tpy, confirms that PM,, was intentionally included in
the PM PAL.'%

With respecf to PM; s, Applicant explained that TCEQ relied upon EPA’s PM; Surrogate
Policy (PM;q Surrogate Policy).'” TCEQ issued the PAL6 PM PAL in 2005 when the EPA
1997 PM,; Surrogate Policy for PMs s was in effect.'” The PM PAL calculation included both
PM;q and PM; s emissions from then-existing facilities at BOP.'™ Once established under the
PMio Surrogate Policy, the PM PAL limit serves as a PMyy and PM; 5 federal applicability limit
for 10 years."'" Applicant argued there is no dispute that the PMj, Surrogate Policy is not

PM™); Protestants Ex. 103 at 17 (ED’s Responses to Protestants’ Written Discovery Requests, Response to
Interregatery No. 22)(“PAL6 was issued in 2003 in accordance with reliance on EPA’s PM,, Surrogacy [sic] Policy,
as was appropriate for PM; sources af that time); ED’s Closing Argument at 4 (“When PALS was established, using
available PM;, data was an appropriate surrogate for PM, 5™},

Ty at 299-300.
9% EM Ex. 302 at 53, 60 (ExxonMobii Permit 3452/PALG, PM PAL).

"5 See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. 38633 (July 18, 1997)(defining
particulate matter as “the generic term for a broad class of chemically and physically diverse substances that exist in
discrete particles (liquid droplets or solids) over a wide range of sizes™}.

16 Ty, at 304; See EM Ex. 305 at 9 (40 CFR § 52.21(b)(23)(i)(2003)) (defining “significant” in the 2005 federal
regutations for SERs in PSD and NSR permitting).

7 ED Ex. 36 (Response to Public Comment) Response 5 at 699.

% ED Ex. 36 (Response to Public Comment) Response 5 at 699; Protestants Ex. 103 at 17 (ED’s Responses to
Protestants’ Written Discovery Requests (Response to Interrogatory No. 22)); Tr. at 310; see also Protestants
Ex. 107 {EPA Memorandum from John S. Seitz, Tnterim Implementation of New Source Review for PM,; Oct. 23,
1997).

% See EM Ex. 107 at 3-4 (December 5, 2012 email response from Ben Hurst at ExxonMaobil to Mr, Virr at TCEQ
detailing the PM, PM |, and PM, 5 calculations used fo caleulate the PAL baseline}.

S EM Ex. 302 at 4 (ExxonMabil Permit 3452/PAL6, Special Condition 6); EM Ex. 304 at 25 (2002 Final PAL
Rule, 67 Fed. Reg. at 80209); EM Ex. 305 at 38 (40 CFR § 52.21(aa)(1)(vii}2003)); EM Ex. 306 at 15
(30 TAC § 116.198(a)(2013)).



SOAH DOCKET NO. 582-13-4611 PROPOSAL FOR DECISION PAGE 24
TCEQ DOCKET NO., 2013-0657-A1R

available for new applications today,''" or that the EPU Permit Application at issue in this case
does not rely on the PM;, Surrogate Policy to authorize PM,s emissions for the new EPU
facilities.''* Applicant claimed it is also clear that permitting actions for existing permits already
issued and effective, such as PALG, were not impacted by the end of the PM;y Surrogate

Policy.1 1

The ED recognized that the PMyy Surrogate Policy was required in 2005 to establish the
PAL for PM;s.! 14 Reading from the 1997 EPA memo implementing the PM,; Surrogate Policy,
Mr. Virr quoted a passage in which EPA recognized it was “administratively impracticable at
this time to require sources and state permitting authorities to attempt to implement PSD
permitting for PM, 5. Accordingly, EPA directed the state permitting authorities, including
TCEQ, to use the PM,; Surrogate Policy for PMaz s in all PSD permitting, which by definition
also includes the PSD PAL regulations in 40 CFR § 52.21(&&).1 16

Applicant asserted that not only did EPA guidance instruct permitting authorities to use
the PM,4 Surrogate Policy for PMs 5 emissions, but EPA also declined to promulgate any PMa 5
regulations for NSR until 2008.'7 Therefore, until EPA finalized PM; s regulations, applicants

used the PM, significant emission rates as the surrogate for PM, s in air permit applications.'®

T at 312, 314,

"% ED Ex. 36 (Response to Public Comment) Response 3 at 699-700. (“Permit 102982 is a new permit to construct
an ethylene plant and the TCEQ did not rely on the PM; Surrogacy [sic] Policy during its technical review to
establish the PM; 5 limits contained in the Final Draft Permit™).

'3 See 2011 PM, 5 Rule, 76 Fed. Reg. at 28654/2-3 (end of the PM,, Surrogate Policy did not create a new basis to
argue previously issued permits not properly issued).

""" "ED Ex, 36 (Response to Public Comment) Response 5 at 699. (PM PAL includes subsets PM, s and PM, as
indicator pollutants for PM).

B3 Ty, at271.

18 See EM Ex. 305 (40 CFR § 52.21(aa)(2005))(federal PAL regulations included in Part 52 PSD rules).
"7 2008 PM, s Rule, 73 Fed. Reg. at 28321,

"8 Ty at 304,
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When PMs ;s NSR permitting standards were established in 2008, EPA implemented a
“grandfather policy” as a transition to end the PM;, Surrogate Policy.'"® The grandfather policy
allowed sources with pending permit applications to continue to use the PMjy Surrogate
Policy.'*" Significantly, EPA did not retroactively invalidate or in any way require a retroactive
review of the PMyy Surrogate Policy for permit actions already completed and issued prior to the
2008 PM;;s rules. When ending the PM;, Surrogate Policy for pending applications, EPA
explicitly stated that permits issued pursuant to the PM,q Surrogate Policy would continue to

remain valid:

Neither EPA’s repeal of the grandfather provision nor its ending of the 1997 PMy,
Surrogate Policy in SIP-approved states changes the defensibility of a source’s
previous reliance on the 1997 PM,o Surrogate Policy. Put another way, repeal of
the grandfather provision and the ending of the 1997 PMjy Surrogate Policy does
not create a new basis for arguing that the permit was not properly issued. 121

Thus, Applicant concluded that the end of the PM;y Surrogate Policy for permit

applications did not retroactively alter the validity of permits already issued.

According to Applicant, EPA contemplated that permitting authorities would be required
to review and approve new facilities built or modified during the term of the PAL permit.122 The
preamble to the 2002 Final PAL Rule stated that changes under the PAL permit would be
adequately reflected in the air quality analysis by the permitting authority when evaluating the
new facilities during the term of the PAL permit.'® Applicant contended that the ED did just
that for the new EPU facilities considered under PALG6. For purposes of the Application, the ED
evaluated PM, s for BACT, for compliance with the PM; 5 NAAQS and for all other TCEQ

9 2008 PM, s Rule, 73 Fed. Reg. at 28340-28342.
22 2008 PM, s Rule, 73 Fed. Reg. at 28340-28342.
128 Qee 2011 PM, 5 Rule, 76 Fed. Reg. at 28654/2-3.

122 See EM Ex. 302 at 4 (ExxonMobil Permit 3452/PALG, Special Condition 6)(requiring state authorization priot to
the operation of any new facilities at the site).

23 EM Ex. 304 at 38 (2002 Final PAL Rule, 67 Fed. Reg. at 80222).
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minor NSR permitting requirements, while utilizing the PM PAL for federal applicability

124
PUrposes.

Protestants challenged Applicants” and ED’s position asserting that EPA’s PMj,
Surrogate Policy cannot be used to avoid major NSR requirements for PM;; or PM; 5 because:
(1) the PM,y Surrogate Policy has been unequivocally rescinded and terminated; (2) Applicant
does not have a PMjy PAL; (3) the PM, Surrogate Policy was not applied to issue Applicant’s
PAL6 permit; and (4) the PM,, Surrogate Policy, even when it was in effect, only applied to

preconstruction permits, and never to PALs, 123 Applicant and the ED disagree.

Mr. Powers testified that the PM,; Surrogate Policy was established by EPA before EPA
promulgated its PAL rule and there is no evidence that EPA ever meant for the policy to apply to
PALs.'"™ According to Mr. Powers the PM;y Surrogate Policy was not applied to issue
Applicant’s PAL, the policy never applied to PALs, thus the policy may not be applied in this
case to determine whether PMjy and PMas PSD apply to the EPU project.'®”  Protestants
contended that neither Applicant nor the ED presented any evidence contradicting Mr. Powers’
testimony, therefore, they failed to prove that the PM Surrogate Policy applies to the facts of

this case.
In rebuttal, Applicant presented five arguments that are discussed below,

First, the PM;y Surrogate Policy can be wused for major NSR applicability
deferminations

Applicant argued that in more than 100 pages of the 2002 Final PAL Rule Federal
Register preamble, EPA never implied nor hinted that the PM;, Surrogate Policy could not be

i

tr

* ED Ex. 36 (Response to Public Comment) Response 5 at 699-700; see EM Ex. 100 (Parmley Direct) at 127-136.
Protestants Closing Argument at 18-24; Protestants Ex. 106 {Powers Direct) at 40-44, 50-55,
128 Protestants Ex.100 (Powers Direct) at 54-55.

27 Protestants Ex. 100 (Powers Direct) at 43-55.
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used for major source applicability determinations, including PALs."*® In fact, EPA confirmed
in the 2008 PM; s Rule that using PM; as a surrogate for PM, s was appropriate for applicability
determinations because an applicability determination for PMjy would likely be the same
applicability determination for PM,5.'” Further, the PM;, Surrogate Policy memorandum states
that “no new or modified major source may be constructed without a PSD permit. . . Hence, this
memorandum addresses how to implement PSD for PM, .. "1 Moreover, Applicant argued
that an exception to the PM,y Surrogate Policy for PM; 5 applicability determinations would have
required explanation and guidance by EPA to instruct the states on how to evaluate PM;;
applicability determinations — particularly without the PM; s-specific NSR regulatory provisions
such as the SER which was not promulgated by EPA when the PAL was issued in 2005 — and
Protestants have not identified any EPA guidance that states that the Surrogate Policy did n.ot
apply to applicability determinations.

Second, reliance wupon EPA’s 1997 PM;, Surrogate Policy memorandum was
appropriate in 2005 when TCEQ issued PAL 6

Applicant argued that EPA’s proposed repeal of the PM,y Surrogate Policy grandfather
provision in 2010 acknowledged that prior reliance on EPA’s 1997 PM;y Surrogate Policy was

allowed without further demonstration by an applicant that PM;, was a reliable surrogate for

%% EM Ex. 304 (2002 Final PAL Rule), 67 Fed. Reg. 80186 (December 31, 2002).

7 See Implementation of the New Source Review (NSR) Program for Particulate Matter Less than 2.5 Micrometers
(PM;5), 73 Fed. Reg. 28321, 28341/1 (May 16, 2008)%2008 PM, s Rule)(listing reasons why SIP-approved states
could continue to rely upon the PM,, Swrogate Policy to demonstrate compliance with the PM;s NAAQS),
Proposed Rule to implement the Fine Particle National Ambient Air Quality Standards, 70 Fed. Reg. 63934,
66044/3 (November 1, 2005)2005 PM; s Proposal){explaining the EPA’s PM; s regulatory proposal after PAL 6
was issued that would continue to implement the PM,, Surrogate Policy. This propesal was confirmed in the 2008
PM;\S Rule).

PY See Protestants Ex. 107 at 1 (1997 PM,, Surrogate Policy Memorandum).
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PMZ_S.” ! Using PMyq as a Surrogate for PMs 5 was a recognized TCEQ policy for permits issued
in 2005, prior to the end of the PM;, Surrogate Policy. 132

According to Applicant, the ED confirmed that, in 2005, TCEQ relied on EPA’s 1997
PMys Surrogate Policy memorandum for permits with PM,s emissions.'” Therefore, when
PAL6 was issued in 2005, TCEQ relied upon EPA guidance regarding the PM;, Surrogate

B34 Due to the absence of PM; s major NSR regulations, in 2005 TCEQ could only

Policy.
evaluate PM, s emissions under the PMjy Surrogate Policy. TCEQ appropriately relied on the
federal PM;y Surrogate Policy memorandum in making federal applicability determinations,

including issuance of PAL6.

In 2005, when PAL6 was issued, there were no federal PSD rules in place to evaluate
PM; 5 as a major modification. Specifically, 40 CFR § 52.21(b)(23), which defines “significant”
for applicability determination purposes, did not even list PMy s in 2005. "% Applicant contended

that if, as alleged by Protestants, the PM;y Surrogate Policy were not allowed for PM, 5 in

1 See 2010 PM, 5 Proposal. When EPA initially issued the 1997 PM, Surrogate Policy, “{EPA] did not identify
criteria to be applied before the policy could be used for satisfying PM, s requirements.” In other words, EPA
recognized that reliance on the PM,;, Surrogate Policy memorandum alone was sufficient for applicants to
demonstrate that PM;, was a reliable surrogate for PM, 5. But, as discussed in this preamble, court decisions and
advances in PM, 5 analysis moved EPA 1o push for additional demonstrations when new applicants seek to rely on
the PM,, Surrogate Policy.

B2 See In re White Stallion Energy Center, LLC (SOAH Docket No. 582-09-3008; TCEQ Docket No. 2009-0283-
AIR) Proposal for Decision at 26 (summarizing the evolution of the PM;, Surrogate Policy requirements over time
for air permit applications and recognizing that the Commission’s actions at the time reflected that a demonstration
of compliance with the PM,, NAAQS demonstrated compliance with the PM, s NAAQS).

% See EM Ex. 123 at 15 (ED’s Response to Public Comment) Response 5 at 699-700. (“Applicant is required to
operate within the existing PM PAL limit, which includes the subsets PM; ;s and PM,, as indicator pollutants for
PM”); Protestants Ex. 103 at 17 {(EI)’s Responses to Protestants’ Written Discovery Requests, Response to
Interrogatory No. 223(“PAL6 was issued in 2003 in accordance with reliance on EPA’s PM, Surrogacy [sic] Policy,
as was appropriate for PM,q sources at that time™); ED's Closing Argument at 4 (“When PALG was established,
using available PM,, data was an appropriate surrogate for PM,57).

4 See EM Ex. 123 at 15 (ED’s Response to Public Comment) Response 5 at 699-700. (“Applicant is required to
operate within the existing PM PAL limit, which includes the subsets PM, s and PM,, as indicator pollutants for
PM™); Protestants Ex. 103 at 17 (ED’s Responses to Protestants’ Written Discovery Requests, Response to
Interregatory No., 22)(*PALG was issued in 2003 in accordance with reliance on EPA’s PM,, Surrogacy [sic] Policy,
as was appropriate for PM,, sources at that time”); ED’s Closing Argument at 4 (*When PAL6 was established,
using available PM, data was an appropriate surrogate for PM, s™).

'3 See EM Ex. 305 at 9 (40 CFR § 52.21(b)(23)(2005).
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applicability determinations, that would render the entire PM;¢ Surrogate Policy useless as

further explained in the following paragraph.

The federal PSD rules provide that a project at an existing source is only a “major

e 1
modification”'*® 137

if the project results in a “significant emissions increase. “Significant
emissions increase” is defined by the regulatory levels listed in the defined term “significant.” In
2005, the term “significant™ did not list PM2_5.138 Therefore, if PM; s does not have a SER in
40 CFR § 52.21(b)(23)(i) to define when an emission increase is “major” for purposes of federal
NSR review, then PMa s would have been subject to 40 CFR § 52.21(b)(23)(i1) in 2005 (or at any
time during the PM;, Surrogate Policy prior to the 2008 PM, s Rule) which mandates that any
increase of PM; 5, no matter how small, is subject to federal NSR review and associated BACT,
modeling, and impacts assessment under major NSR permitting requirements.”” In other words,
if, as Mr. Powers contends, the PM;; Surrogate Policy was not used in applicability
determinations, then any net emission increase of PM:s would have been a “major
modification.” According to Applicant, this runs contrary to the plain language of the PM,q
Surrogate Policy memorandum which stated “EPA believes that it is administratively
impracticable at this time to require sources and State permifting authorities o attempt to

implement PSD permitting for PM, 5.7

Third, issuance of the 2005 PM, PM,y and PM, 5 PAL in PALG is not subject to review
in this proceeding

Applicant argued that in 2005, the ED issued vahd PM, PMyy and PMays PALs based

upon the regulations in place at the time of issuance. Protestants point to no authority that

135 See EM Ex. 305 at 4 (40 CFR § 52.21(b)X2)(1)).
B7 See EM Ex. 305 at 12 (40 CFR § 52.21(b)(40)).
T8 See FM Ex. 305 at 9 (40 CFR § 52.21(b)(23)).

1% See EM Ex. 305 at 9 (40 CFR § 52.21(b)23)(ii )(“Significant means, in reference to a net emissions increase or
the potential of a source to emit a regulated NSR pollutant that paragrapls (b)23)(i) of this section, does not list, any
emissions rate.”) {emphasis added).

9 Protestants Ex. 107 at 2 (1997 PM10 Surrogate Policy Memorandum).
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requires prior permits or applicability determinations to be revisited or revised 8 years after

issuance,'!

The ED,M2 the PALGS permitf43 and Applicant’s PAL expert, Mr. Brewer, all state that
PALSG includes a PM, PAL.™ Thus, Applicant argued that PALG established a valid PMjy PAL
in 2005 which is not subject to collateral attack in this proceeding. Mr. Powers’ sole basis for
arguing that it is not a PM;y PAL is that PM and PM;, are separately regulated pollutants.'*
However, Mr. Powers provided no reason why PM and PM,y cannot be included in the same
permit line-item cap for PM. At the heart of Mr. Powers’ assertion is a collateral attack on the
calculation and issuance of PAL6. PAILG, in compliance with 2005 PSD regulations, used the
PM; Significant Emission Rate (SER) of 15 tons per year instead of the PM SER of 25 tons per
yearl% which demonstrates that PM |, was intentionally included in the PM PAL. The use of the
PMs SER of 15 tons per year also establishes a more restrictive and lower PAL limit than would

be allowed with the use of the PM SER of 25 tons per year.147

EPA established the PM;y Surrogate Policy to serve as an interim measure for PMa s
applicability determinations. The ED issued the PAL6 PM limit in 2005 in compliance with the
PM;, Surrogate Policy for PMs 5. According to Applicant, the information provided to TCEQ in
support of the PM PAL for the current Application supports that regulatory determination. As
part of the Application, Applicant provided the ED with a breakdown of the PM subsets included

"' Neither the ED nor Applicant rely on the PM;, Surrogate Policy for issuance of Permit No. 102982, but rather
conducted a full PM, s NAAQS analysis for the Application.

"2 ED) Ex. 36 (Response to Public Comment) Response 5 at 699,

* EM Ex. 302 at 53, 60 (defining PM as “particulate matter, suspended in the atmosphere, inciuding PM ™).

M Pr. at 299-300.
3 protestants Ex. 100 (Powers Direct) at 43,

5 Mr. Powers incorrectly refers to a PM SER of 20 instead of 25. See EM Ex. 305 at 9 (40 CFR
§ 32.21(bY23)2005))(listing 25 as the PM SER in 2005); ¢f Protestants Ex. 100 Powers Direct) at 44(listing 20
as the PM SER).

7 Seg In Re BP Cherry Point, 12 E.A.D. 209, 223 (EAB 2005){affirming as appropriate consideration of ali PM as
PM,q, and all PM; 5 as PM,,, and that, “by assuming that all PM emissions would be PMy, and that all PM, would
be PM; 5, it performed a more conservative analysis, not a more lenient one”).



SOAH DOCKET NO, 582-13-4611 PROPOSAL FOR DECISION PAGE 31
TCEQ DOCKET NO. 2013-0657-AIR

in the PM PAL baseline calculation.”*® This calculation was based upon EPA’s AP-42 factors
and included total particulate matter emissions, PMo, and PMys. In short, the PM; 5 emissions
represented 99.54% of the PM PAL baseline calculations. Converted into tons per year, the
PM; s emissions in the PM PAL baseline totaled approximately 363.93 tons per year of the
365.62 tons per year PM PAL.'*

Although the issuance of PALG in 2005 is not currently subject to challenge, Applicant
argued that if a collateral review of the 2005 PM PAL is performed, the PAL6 PM calculations
confirm EPA’s basic regulatory premise that PM,, served as an appropriate surrogate for PM; s.
This is demonstrated by the fact that if the PAL were calculated as a PMy s PAL, the final PM; 5
applicability limit (which is about 99% of the PM PAL) would have been essentially the same as
the current 365.62 tons per year PAL6 PM limit. Therefore, the PM PAL numerical limit for the
proposed EPU unit under the PMy s PAL would be virtually unchanged from the current PM
PAL cap.

Fi ourth,ltgte end of the PM; Surrogate Policy did not invalidate previously issued
. IS
permits

PALG includes an effective date of 10 years and the end of the 1997 PM,, Surrogate
Policy in SIP-approved states did not change the “defensibility of a source’s previous reliance on
the 1997 PM; Surrogate Policy,”"”' Applicant noted. Existing permits previously issued under
the PMy Surrogate Policy were addressed in the final rule to repeal the PM,s grandfather

provision:

8 EM Ex. 107 at 3-4 (Applicant’s Response to Requests for Information),

P EM Ex. 107 at 2-3 (multiplying the cutrent PM,s PAL of 365.62 tpy by the 99.54% estimated PM,
emissions)(EM Ex. 107 at 2 includes 98.54% as the conservative assumption utilizing historic PM, s data for
decoking emissions which would equal an estimated 360.28 tpy for the PAL PM limit).

130 Implementation of the New Source Review Program for Particulate Matter Less than 2.5 Micrometers (PM;5);
Final Rule to Repeal Grandfather Provision, (2011 PM, s Rule), 76 Fed. Reg. 28646, 28654/2-3 (May 18, 2011).

"*I' Implementation of the New Source Review (NSR) Program for Particulate Matter Less than 2.5 Micrometers
(PM;5); 2011 PM, s Rule, 76 Fed. Reg. 28646, 28654/2-3 (May 18, 2011).
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Neither EPA’s repeal of the grandfather provision nor its ending of the 1997 PM;
Surrogate Policy in SIP-approved states changes the defensibility of a source’s
previous reliance on the 1997 PM;, Surrogate Policy. Put another way, repeal of
the grandfather provision and the ending of the 1997 PM, Surrogate Policy does
not create a new basis for arguing that the permit was not properly issued.'™

EPA’s statement confirms that the end of the PM,, Surrogate Policy did not invalidate
previously issued permits. Thus, Protestants’ contention that EPA, or SIP-approved states, are
required to reopen existing permits or modify pre-existing permit decisions based upon the PM;,
Surrogate Policy, is without merit.

Fifth, upon renewal, Applicant is required to resubmit all PAL calculations fo TCEQ'™

At renewal, the ED will require that Applicant evaluate any new regulatory requirements
that were implemented during the term of the PAL."* The TCEQ PAL renewal regulations
actually require a recalculation'™ of each PAL limit which upon renewal will include PM, PMs,
and PM; s without the use of the PM;y Surrogate Policy. As discussed above, over 99% of PM in
the PM PAL is PM><.'*® Thus, the PM emission limit for the proposed EPU unit under a PM» 5
PAL, absent the PM;y Surrogate Policy, would be virtually the same numerical limit as the

current PM PAL limit in PALG.

Mr. Powers’ assertion that the PM PAL cannot be evaluated for PM;y or PMys upon
renewal amounts to another PAL regulatory interpretation is without basis, First, Protestants’

argument is based on the faulty premise that PAL6 does not include a PM; s PAL. As discussed

"2 Implementation of the New Source Review (NSR) Program for Particulate Matter Less than 2.5 Micrometers
{(PM,5); 2011 PM, s Rule, 76 Fed. Reg. 28646, 28654/2-3 (May 18, 2011).

53 See EM Ex. 306 at 13-14 (30 TAC § 116.196(e))(Renewal of a Plant-Wide Applicability Limit Permit) which
requires a re-evaluation of each plant~wide applicability Hmit.

¥4 See EM Ex. 306 at 13-14 (30 TAC § 116.196(e}){Renewal of a Plant-Wide Applicability Limit Permit) which
requires a re-evaluation of each plant—wide applicability limit.

%2 See EM Ex. 306 at 13-14 (30 TAC § 116.196(e))(Renewat of a Plant-Wide Applicability Limit Permit) which
requires a re-evaluation of each plant—wide applicability limit.

¢ See EM Ex. 107 at 3-4 {December 5, 2012 email response from Mr., Hurst at ExxonMobil to Mr, Virr at TCEQ
detailing the PM, PM |, and PM, 5 calculations used 1o calculate the PAL baseline).
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above, the ED issued the PALG6 PM limit in 2005 in compliance with the PM;¢ Surrogate Policy
for PM, 5. Second, the assertion that TCEQ could not evaluate the PM PAL at renewal in a
manner that evaluates PM; s emissions without the use of the PM |, Surrogate Policy runs counter

to TCEQ’s ability to exercise discretion to implement its regulatory authority.'>’

2. ALJs’ Analysis and Conclusion

A preponderance of the evidence demonstrates that PALG includes PALs for PM, PM;g,
and, pursuant to the PMj¢ Surrogate Policy, PMas.

The emission limits for PALG6 are contained in the special conditions and the MAERT for
Applicant’s Permit No, 34532, Permit No. 3452 was issued in 2001, When the Commission
issued PALG in 2005, the PAL6 emission caps were based on the MAERT in Permit No. 3452,
In both 2001 and 2003, it was appropriate for the Commission to use EPA’s PM,y Surrogate
Policy for PMz5. The MAERT refers to PM and PM,q as a single line item, TCEQ’s use of the
15 tpy SER level for PM,, rather t_han the 25 tpy SER level for PM, confirms that the MAERT
includes PM and PM,y. Hence, PAL6 includes a PM PAL and a PM;y PAL. Further, it logically
follows that TCEQ appropriately applied the PM,; SER as a surrogate for PM, s in the issuance
of PAL6. Although the PM,¢ Surrogate Policy has expired, Applicant’s PM; s PAL remains
valid until the expiration of the [0~year term of PAL6 which will occur in 2015,

In addition fo finding Protestants’ argumenis contrary to the preponderance of the
evidence, the ALJs also find that the Commission’s PAL6G issuance determinations 8 years ago

are not now subject to challenge.

B7 See Tex. Health & Safety Code § 382.023(a); City of Houston v. BCCA Appeal Group, Inc., No. 01-11-00332-
CV, 2013 Tex. App. LEXIS 11089 (Aug. 29, 2013, no pet. }(*TCAA authorizes TCEQ to issue orders and make
determinations as necessary to carry out the TCAA purposes™); Phillips Per. Co., 121 SW. 3d at 507 (agencies
given a large degree of latitude in methods used to accomplish regulatory functions).
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C. NONATTAINMENT PSD REVIEWS AND PALG6

1. Evidence and Argament

Protestants argued the Commission’s rules define a PAL as an “emission limitation
expressed, in tons per year [tpy], for a pollutant at a major stattonary source, that is enforceable
and established in a plant-wide applicability limit under § 116.186 of this title[.]""* However, as
acknowledged by Applicant’s witness, Mr. Brewer, PAL6 was not issued under § 116.186,
because § 116,186 had not been promulgated when PAL6 was issued. In fact, TCEQ did not
have any rules authorizing it to issue PAIL permits when PAL6 was issued. Because the
Commission had not yet adopted its PAL rules when PAL6 was issued, Protestants asserted that
issuance of PALG was beyond the Commission’s authority. Thus, Protestants argued that just
because the permit is labeled as PAL6 does not make it a PAL permit, as defined by the

Commission’s rules.

Protestants argued that any physical or operational change at an existing major stationary
source, such as the propesed EPU at Applicant’'s BOP, must be authorized by a major
preconstruction permit (a PSD permit or a Nonattainment NSR permit) if the project will result
in significant net increases of any regulated NSR poliutant. The Commission’s rules provide two
methods for determining whether a project will result in significant net increases: netting
demonstrations and PALs.” Because Applicant’s PAL6 permit is not a PAL permit, as defined
by the Commission’s rules, it may not be used to determine major NSR applicability for this
project. Therefore, Protestants argued Applicant was required to conduct a netting demonstration

and has failed to do so.

B30 TAC § 116.12(22)(emphasis added).

5% 30 TAC § 116.1606(b) {Netting) and 30 TAC § 116,190 (Major NSR determinations for sources covered by a
PAIL permit); Executive Director’s Supplemental Responses to Protestants’ Written Discovery Requests for NSR
Permit Registration No. 102982 {September 13, 2013) (“Request for Admission No. 7: Please admit that one
purpose of PALG is to provide an aiternative to netting, otherwise required under 116.160(b), as the test for
determining whether proposed modifications or modifications to the Baytown Olefins Plant trigger major NSR
permitting requirements, Response: Admit.”).
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In response to Protestants’ contention that a netting demonstration is required to
determine major NSR applicability, Applicant argued that as an alternative to project-by-project
netting, establishing a source-wide PAL also accomplishes an NSR applicability determination
as authorized by the FCAA. In New York v. EPA, the D, C. Circuit Court of Appeals compared
the traditional project-by-project NSR netting and the source-wide PAL evaluation and
determined that the “distinction [between the two] is artificial” because a PAL’s “source-wide
emissions are nothing but the net emissions from all of the individual units in the source.” The
Court confinued, stating that EPA agrees that “one way of viewing a PAL is to focus on the
increases and decreases at individual emissions units that, taken together, result in the net

emissions from [the] source as a whole,”"®

According to Applicant, the 2002 Final PAL Rule incorporated already established
principles in EPA major NSR netting regulations, including the discretion to evaluate different

161 and using the existing SER to establish the PAL cap.'®

periods of past “actual emissions,
Using these basic NSR building blocks, the 2002 Final PAL Rule created a consistent PAL cap

process for national application.

Both Protestants and Applicant rely on the preamble to EPA’s 2002 federal PAL rule to
support their positions, but reach opposite conclusions. According to Protestants, the preamble
provides that the federal PAL rule directly applied to states without SIP-approved PSD
programs, but required states with SIP-approved PSD programs to submit proposals for

implementing the PAL concept for EPA approval:

0 New York v. EPA, 413 F.3d at 36-37; see also Protestants Ex. 106 at 26-27 (Virr deposition)(agreeing with
counsel for Protestants that a PAL “operates like a . . . preapproved netting demonstration™).

181 See FM Ex. 304 at 7-8 (2002 Final PAL Rule, 67 Fed. Reg. at 80191-80192)(describing how the proposed past
actual emission calculation for the PAL (defined as “baseline actual emissions™ in the 2002 PAL Final Rule) allows
a permittee to look back 10 years to select the 24-month baseline actual emission period). A look back to 10 years
was allowed under the pre-existing SIP-approved state rules defining “actual emissions™ but it required the permittee
to obtain specific agency approval to demonstrate that period was “more representative of normal source
operations.” In short, “baseline actual emissions” allowed the permittee to select any 24-month period without
seeking specific approval of the agency as required by the pre-existing “actual emission” regulatory requirement in
SiP-approved state rules.

182 See EM Ex. 304 at 24 (2002 Final PAL Rule, 67 Fed. Reg. at 80208/3)(explaining how the SER is added to the
baseline actual emissions total to establish the PAL limit); EM Ex. 305 at 23 (40 CFR § 52.2 1{(b)(23)(2005)(defining
significant emission rate [SER])).
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All of these changes will take effect in the Federal PSD program . . .on March 3,
2003, This means that these rules will apply on March 3, 2003, in any atea
without an approved PSD program, for which we are the reviewing authority, or
for which we have delegated our authority to issue permits to a State or local
reviewing authority.

To be approvable under the SIP, State and local agency programs . . . must
inchude today’s changes as minimum program elements. State and local agencies
should assure that any program changes under §§ 51.165 and 51.166 are
consistently accounted for in other SIP planning measures. State and local
agencies must adopt and submit revisions to their Part 51 permitt.ing programs
implementing these minimum clements no later than January 2, 2006." :

The preamble goes on to say:

Perhaps the biggest potential disadvantages to implementing the new applicability
provisions as part of our base programs are the time and effort required to revise
existing State programs and to have the revised programs as part of the SIP. For
States that choose to adopt all of the new applicability provisions, we expect that
the SIP approval process will be expeditious. Of course, the review and approval
process will be more complicated for States that choose to adopt a program that
differs from our base programs. . . .It would be impossible for us to plan ahead for
all of the possible variations that States might ultimately elect to pursue. We will,
however, reach out to relevant stakeholders immediately after publication of these
rules and try to develop streamlined methods for addressing common questions
that may arise during the SIP approval process.m’

Thus, Protestants contended that the preamble for the federal PAL rulemaking does not
indicate that states with SIP-approved PSD programs were allowed to implement the federal
PAL rules without revising their SIPs to adopt PAL program requirements. In other words,
when it comes to PALs, in states with approved SIPs—such as Texas—PAL permit

implementation requires prior EPA review and approval.

On the other hand, Mr. Brewer testified that the preamble to EPA’s 2002 PAL rule

authorized states with SIP-approved permitting programs to issue PAL permits before revising

¥ OEM Ex. 304 at 56.
"% EM Ex. 304 at 57.
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their SIPs to include PAL permitting rules, so long as the PAL permits issued by the states were

as stringent as required by the federal PAL rules.'®

Applicant argued that in making the
erroneous point that EPA must approve revised state SIPs before issuing PALs, Protestants
ignored the language in the middle of the passage which allows states to decide against
implementing any of the new applicability provisions as long as the existing state program is at
least as stringent as the 2002 Final PAL Rules.'® Applicant urged that the provision omitted by
Protestants provides states with the option of using existing regulations to establish PALs before
adopting specific PAL provisions into the state SIP."7 The SIP-approved regulations under
30 Texas Administrative Code chapter 116, subchapter B regarding “actual emissions” and
“significant levels” provided the state with the discretion to establish a PAL limit consistent with
the 2002 Final PAL Rule.'® According to Mr. Bréwer, in 2005 TCEQ appropriately relied on
the discretion built into its existing SIP-approved federal permitting program fo establish a state-
wide cap for federal applicability purposes.’® PALG explicitly states in Special Condition 6 that
changes in operation are exempt from federal NSR as long as the site emissions do not exceed
the PATL caps.170

Moreover, Applicant noted that EPA had an opportunity to review and comment on
PALG when it was issued in 2005 and did not express any concerns about TCEQ’s authority to
issue the permit or about PAL6’s compliance with EPA’s 2002 Final PAL Rule.'”™  Applicant

5 Tr.at 118-119 (Q: (Mr. Axe) Mr. Clark-Leach asked vou about the last paragraph in the final column of . . .
[EM-304 at 56]. Were there any clarifications that you wanted to express before he cut you off in your testimony?
A: (Mr. Brewer) Yeah, basically it was just to kind of refer back to what we actually just talked about, going
through that EPA was not requiring that a state had a SIP-approved PAL program in effect to issue a PAL permit;
that in the preambie they stated that you needed to have a SIP-approved federal permitting program, which was in
place with the TCEQ, and that the permits—and that you had to have, you know, the permifting mechanisms within
those regulations that could set up a PAL permit; and that if you had all that, you could issue a PAL permit as long
as—and the PAL permit would be valid as long as it was at least as stringent as what was required by the PAL
permit reguiations that they were promulgating at that time.”).

% EM Ex. 304 at 57.

7 Protestants’ Closing Argument at 31,

%8 Ty at 115; see also 30 TAC ch. 116, subch. B (2003),
19 Tr, at 115.

"0 EM Ex. 302 at 4 (PALSG, Special Condition 6).

YTy, at 298-299.
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further pointed out that EPA Region 6 also commented on PALG during the EPU public notice
neriod at issue in this case. On May 13, 2013, EPA submitted a comment letter addressing PAL6
and acknowledged that, “the [ethylene] unit will also be covered under already established Plant-
wide Applicability Limits covered in Flexible Permit No. 3452 and PAL6.”'? EPA submitted
the comment letter to “ensure that the project meets Clean Air Act requirements, that the permit
will provide necessary information so that the basis for the permit decision is transparent and
readily accessible to the public, and that the permit record provides adequate support for the
decision.””® When addressing the PAL, EPA did not raise concerns regarding the validity of the
PAL issued by TCEQ or the use of PAL6 for federal applicability purposes. Thus, Applicant
argued the record is clear that EPA had multiple opportunities to disagree with the use of PAL6
for federal applicability purposes and has not raised any concerns. Applicant also noted
that Mr. Powers did not give any consideration to the May 13, 2013 letter from EPA that

expresses no reservation from EPA about the validity of PALG.'™

According to Protestants, the federal PAL rule required plant-wide caps to be based on
baseline actual emissions from existing units at the major stationary source covered by the
PAL.'” But, contrary to the federal PAL rule, the limits established in PAL6 do not reflect
baseline actual emissions and are less stringent than the federal PAL rule required because
“actual emissions” used to establish the PAL6 PM limit were higher than the emissions reported
by the plant.'”® In addition, the baseline actual emissions used to set the limits in PALS6 for other
{non-PM) pollutants were not based on past actual emissions. Rather, these limits were based on

each unit’s potential to emit (i.e., the amount of pollution it would emit if it operated at its full

2 Tr at 219; EM Ex. 504 at 1 (EPA May 13, 2013 letter).
' EM Ex. 504 at 1.

5Ty, at 226-228.

" EM Ex. 304 at 24,

76 protestants Fx. 106 at 43-45 (“Q: (Mr. Clark-Leach) So does that mean that the actual emissions used in this
application are actually higher than the amount the facility emitted during the baseline peried? A: (Mr. Virr) Yes.
It indicates that — like in Footnote 1, a two-month turnaround occurred at the base plant, and so it oniy operated for
ten months for the emissions te be — they adjusted the emissions based or a full 12 months. . . . Q: So if you look at
the 2003 adjusted tons per year column, you see at the very bottom, the total is 3707 A: Yes. @ And you look to
the next column, 2003 actual— A: Uh-huh. Q: —and it’s 3417 A: Yes. : So based on this table, would you say
that actual emissions during 2003 were 341 rather than 3707 A: Yes, since it says, “2003 actual’ up at the top.”}.
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physical capacity for 8,760 hours a year).'”’ Protestants argued that while the ED contends that
limits based upon the potential to emit established in PALG are lower than baseline actual
emissions from the plant—because those emissions presumed BACT levels of control
established in Applicant’s flexible permit that may not have applied during the baseline period—
this argument is irrelevant (and incorrect). Protestants argued that the BACT limits used to
calculate Applicant’s flexible permit limits were applicable requirements at the time Applicant
submitted its PAL6 application. Therefore, actual emissions in excess of those limits would need

to be adjusted downward. 78

Protestants concluded that because Applicant’s PAL6 permit was not 1ssued pursuant to
the Commuission’s PAL rules, and because the permit establishes conditions that are less stringent
than the federal PAL rule required, Applicant may not rely on it to determine major NSR
applicability for this project. Thus, according to Protestants, the Application fails to include a

proper major NSR applicability demonstration and it is therefore deficient.

In opposition, Applicant argued that even prior to the 2002 Final PAL Rule, EPA
recognized that states had the authority to implement PAL caps for federal applicability purposes
under existing regulations.'” EPA initially proposed the formal PAL rules in 1996 as a part of
an NSR reform rulemaking effort.”®® The 1996 PAL preamble recognized that although PALs
were authorized under the federal regulations in place at thé time (and that several states were

issuing PAL permits pursuant to existing federal regulations'®!), there was a need for additionat

Y7 Protestants Ex. 103 at 12 (“Interrogatory No. 14: Please identify information submitted by ExxonMobil in
support of its application . . . [for PAL6] demonstrating, for each PAL poliutant, that baseline actual emissions were
adjusted downward to exclude any emissions that would have exceeded an emission limitation with which
ExxonMobil was required to comply at the time the technical review for the application was completed . . . had
ExxonMobil been required to comply with such limitations during the baseline period. Response: Based on a
review of the records associated with project 112487, the PAL limits were established lower than baseline actual
emissions with no adjustment for exceedances of emissions limitations to reflect the potential to emit after BACT
level conirols were installed.™).

% Protestants Ex. 3B at 12.

% prevention of Significant Deterioration (PSD) and Nonattainment New Source Review (NSR); Notice of

Proposed Rulemaking, 61 Fed. Reg. 38250, 38264/2 (July 23, 1996)(1996 PAL Proposal),
" 1996 PAL Proposal, 61 Fed. Reg. at 38264/1.
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clarity in the federal rules so PALs could be uniformly implemented. Specifically, the 1996

preamble stated:

Although a source-by-source PAL approach may be implemented in many
situations under the current regulations, several PAL-related issues are not clearly
addressed by the current regulations, policies, or practice. The EPA believes that
regulatory changes would allow for more ease, clarity and certainty in the
implementation of a PAL approach, Accordingly, the EPA proposes to define
PAL and PAL major modification.'®

As recognized in EPA’s preamble to the 1996 proposed PAL rules, it was not uncommon
for state PAL permits to be issued before the final PAL-specific rules. Applicant explained that
some programs, such as Oregon’s, included cap-specific regulations.'®  Other states, including
Minnesota, issued “permits with emission caps under EPA’s existing regulations.”*  When
implementing the 2002 Final PAL Rule, EPA did not cut off the states’ existing authority to
establish PAL-like permits as long as their programs were as stringent as the federal 2002 Final

PAL Rule:

[T]f a State decides it does not want to implement any of the new applicability
provisions [contained in the 2002 PAL rules], that State will need to show that its
existing program is at least as stringent as our tevised base program.'®

To accommodate PALs issued prior to PAL-specific rules, EPA established transition
requirements. The PAL transition requirements recognized that PALs existed prior to the PAL-

specific rules and provided that the permitting authority may at its discretion supersede pre-

1 See 1996 PAL Proposal, 61 Fed. Reg. at 38264/2 (EPA recognized that “other States (and sources) have
experimented with the issuance of permits under EPA’s existing regulations™).

2 1996 PAL Proposal, 61 Fed. Reg. at 38264,

"3 1996 PAL Proposal, 61 Fed. Reg. at 38264/2.

' 1996 PAL Proposal, 6! Fed. Reg. at 38264/2.

5 EM Ex. 304 at 57 (2002 Final PAL Rule, 67 Fed. Reg. at 80241).
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existing PAL permits once the final PAL-specific rules are implemented by the respective

permitting authorities.'*®

Protestants disagreed, contending that the federal transition rules refer to plant-wide
permits issued pursuant to a state’s SIP-approved rules or authorized as part of EPA’s flexible
permit pilot study and do not indicate that states had discretion to implement PAL programs
without first promulgating their own PAL rules and receiving EPA authorization to implement

them. ¥’

Applicant argued in rebuttal that Protestants’™ assertion that the Final 2002 PAL Rule did
not authorize states to implement PAL programs without EPA approval fails to acknowledge the
plain language in EPA’s 1996 PAL Proposal'®® and 2002 Final PAL Rule'® that describes how
states were implementing PALs based upon the authority provided in the federal regulations that

pre-existed the 2002 Final PAL Rules.

With regard to Protestants’ contention that PALG was less stringent than the federal PAL
rule required, Mr. Brewer testified that in the 2002 Final PAL Rule, EPA established flexibility
and consistency by allowing all applicants to set 12-month pollutant caps based on past actual
emissions in any 24-month period in the 10 years prior to the PAL request. This look-back
ability is defined in the 2002 Final PAL Rule as “baseline actual emissions.”””" The 2002 Final
PAL Rule then required the permitting agency to add the already defined regulatory “significant
emission rate [SER]” to the “baseline actual emissions™ to set the PAL limit."”! Once the PAL

limit is set at the “baseline actual emissions™ plus the “significant emission rate [SER],” the PAL

1% See EM Ex. 304 at 75, 90, and 105 (67 Fed. Reg. at 80259, 80724, and 80289)(providing transition requirements
for existing PALs under permitting programs implemented by states under state implementation plans for
nonattainment and PSD permits); 40 CFR §§ 51.165(H)(15), 51.166(w)(15), 52.21(aa)(15)).

%7 Protestants’ Closing Argument at 9.

"% 1996 PAL Proposal, 61 Fed. Reg. at 38264/2,

9 EM Ex. 304 at 57 (2002 Final PAL Rule 67 Fed. Reg. at 80241/2).
%9 EM Ex. 300 (Brewer Direct) at 11.

"1 EM Ex. 304 at 32 (2002 Final PAL Rule, 67 Fed. Reg. at 80216).
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limit serves as the federal applicability limit that collectively evaluates the sum of all emission

increases and decreases from individual units at the site over the 10-year period.

Applicant claimed, as discussed above, that Texas had the authority to issue PALs
pursuant to its SIP-approved rules that were in effect in 2005. In support of this authority, the
ED cited EPA’s Technical Support Document for the 2002 Final PAL Rule which states:

Nothing in the final rules specifically precludes reviewing authorities from issuing
PAL-like permits under the existing regulations during the period prior to the
adoption of any new PAL provisions into the State major NSR pr()gram,192

Applicant concluded that Protestants have failed to establish any legitimate basis to
question the appropriateness of using PAL6 to determine major NSR applicability. Since its
inception, PAL6 has gone through at least two public comment periods with no objections from
EPA regarding the validity of the permit for its intended purpose.'”  Additionally, the PAL
concept itself had been implemented by a number of states with discretion provided in the
federal regulations that pre-existed the 2002 Final PAL Rule as acknowledged in the 1996 PAL

194
Preamble.”

The ED’s permit engineer, Mr. Virr, testified that TCEQ reviews all permit applications
for “compliance with the FCAA, the TCAA, and its rules implementing the TCAA'® He
further testified that TCEQ has an “approved program to administer federal nonattainment and
PSD permitting programs . . . and that [mJajor NSR applicability is determined as part of the

3196

application review. As the permit engineer assigned to conduct the technical review for the

proposed EPU, Mr. Virr determined that minor NSR was appropriate. Mr. Virr explained that

2 protestants Ex. 103 at 3 (ED’s Responses to Protestants’ Written Discovery Requests (Response to Interrogatory
No. 3)), citing EPA Technical Support Document for the Prevention of Significant Deterioration and Nonattainment
Area for New Source Review Regulations at 1-7-33).

3 Tr. at 298-299.

11996 PAL Proposal, 61 Fed. Reg. at 38264/2,
" ED Ex, 18 at 473.

¢ BD Ex. 18 at 473.
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Applicant applied for a preconstruction authorization in accordance with 30 Texas
Administrative Code chapter 116 and, additionally, that the proposed EPU would be a new
facility located at an existing major source (BOP) which operated under PALs. 7 Based upon his
review of applicable TCEQ rules, Federal Nonattainment and Prevention of Significant
Deterioration Review (for PALSs), and federal NSR guidance, he determined that minor NSR was

appropriate to evaluate the emissions from the proposed EPU.®

2. AlJs’ Analysis and Conclusion

Based on the preponderance of the evidence and the parties’ arguments, the ALJs {ind
that TCEQ had the authority to issue PAL6 as a federal PAL in 2005, Correspondingly, the ED
properly determined that minor NSR was appropriate to evaluate the emissions from the

proposed EPU.

Protestants’ assertion that PAL6 is not a federal PAL is contradicted by EPA’s
implementation of the Final 2002 PAL Rule. As the ED noted, the 2002 Final PAL Rule
regulatory support document expressly addressed how PAL permits would be addressed if issued

before PAL-specific rules were SIP-approved:

Nothing in the final rules specifically preciudes reviewing authorities from issuing
PAL like permits under the existing regulations during the period prior to the
adoption of any new PAL provisions into the State major NSR program.'”

States” authority to issue PALs under existing regulations was not cut off when EPA

promulgated the 2002 Final PAL Rules. Instead, EPA specifically stated that States had

97 ED Ex. 18 at 474.

% ED Ex. 18 at 475-76; ED Ex. 20 at 504-505; 30 TAC § 116.190(a) states: “an increase in emissions from
operational or physical changes at the facility or emission unit at a major stationary source, covered by a [PAL]
permit is insignificant, for purposes of major new source review under this subchapter, if the increase does not
exceed the PALY

9 See Protestants Ex. 103 at 3 (ED’s Responses to Protestants’ Written Discovery Requests, Response to

Interrogatory No. 3), citing EPA Technical Support Document for the Prevention of Significant Deterioration and
Nonatiainment Area for New Source Review Regulations at 1-7-33.
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authority to implement PALs using their existing regulations so long as those regulations were as

stringent as the federal 2002 Final PAL Rules:

[T]f a State decides it does not want to implement any of the new applicability
provisions {contained in the 2002 PAL rules], that State will need to show that its
existing program is at least as stringent as our revised base program.m{J

NSR Permitting regulations, in 40 CFR Parts 51 and 52, provide a transition period for
pre-existing PALs and for PALs that could be issued by states before PAL-specific rules were
SIP-approved.” Far from concluding that states may only implement PALs after EPA reviews
and approves revised SIPs, the 2002 Final PAL Rules provide that the permitting authority
“may” at its discretion supersede pre-existing PAL permits once the final PAL-specific rules are

implemented by the respective permitting authorities.

For pre-existing PALs, EPA provided in the preamble to the 2002 Final PAL Rule that
prior applicability determinations “remain valid and enforceable.”*” The transition requirements
establish that EPA not only recognized that PALs would continue to be issued before states
could implement state-specific PAL rules, but it also atforded states time and latitude to deal

with pre-existing PALs.

The FCCA provides that “states have broad authority to determine the methods and

particular control strategies they will use to achieve the [FCAA] statutory recpaizrerments.”204 The

0 EM Ex. 304 at 57 (2002 Final PAL Rule, 67 Fed. Reg. at 80241/2).

1 EM Ex. 304 at 75, 90, and 105 {2002 Final PAL Rule, 67 Fed. Reg. at 80259, 80274, and 80289)(providing
transition requirements for existing PALs wunder permitiing programs implemented by states under state
implementation plans for nonattainment and PSD permits); 40 CFR §§ S51.165(D(15), 51.166(w)(15),
52.21{aa)(15)).

22 EM Ex. 304 at 75, 90, and 105 {2002 Final PAL Rule, 67 Fed. Reg. at 80259, 80274, and 80289)(providing
transition requirements for existing PALs wunder permitting programs implemented by states under state
implementation plans for nonattainment and PSD permits); 40 CFR §§ ST.165(D(15), 351.166(w)(15),
52.21(aa)(13)).

M See EM Ex. 304 at 16 (2002 Final PAL Rule, 67 Fed. Reg. at 80200/1)(discussing how the new “baseline actual
emission” provision (the emission calculation method used in PAL permits) does not apply retroactively to existing
NSR permits or changes that sources have made in the past).

2 BCCA Appeal Group v. EPA, 355 ¥.3d 817, 822 (5th Cir. 2004).
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TCAA grants TCEQ the general authority to issue air permits as necessary to construct or

modify an existing facility.”” The TCCA also grants gencral powers and duties to TCEQ to

implement its air permitting program “by all practical and economically feasible methods...”
with the “powers necessary or convenient to carry out its responsibilities.”*" Consistent with the
statutory latitude granted TCEQ for the administration of its regulatory responsibilities, in the

preamble to the Final 2002 PAL Rule the EPA stated:

State and local jurisdictions have significant freedom to customize their NSR
programs. Ever since our current NSR regulations were adopted in 1980, we have
taken the position that States may meet the requirements of Part 51 “with different
but equivalent” regulations. Several States have, indeed, implemented programs
that work every bit as well as our own base programs, yet depart substantially
from the basic framework established in our rules. A good example is Oregon,
where the SIP-approved program requires all major sources to obtain plant-wide
permits not unlike the PALs that we are finalizing today. Oregon’s program
plainly illustrates that we have not implemented our base programs with a one-
size-fits-all mentality and certainly do not have the goal of “preempting” State
creativity or innovation.

III. BACT DEMONSTRATION —
30 TEXAS ADMINISTRATIVE CODE § 116.111(a)(2)(C)

An applicant for a TCEQ air quality permit must show that each of the facilities that
would be authorized will meet BACT.*"” BACT is defined in TCEQ’s rules as:

An air pollution control method for a new or modified facility that through
experience and research, has proven to be operational, obtainable, and capable of
reducing or eliminating emissions from the facility, and is considered technically
practical and economically reasonable for the facility. The emissions reduction
can be achieved through technology such as the use of add-on control equipment
or by enzg%rceable changes in production processes, systems, methods, or work
practice.

25 Tex, Health and Safety Code §§ 382.051(a)(1), (b)(11).

H6 See Tex. Health and Safety Code § 382.011(b)-(¢) [formerly Tex. Rev. Civ. Stat, Ann,, art. 4477-5 § 3.01]; 37
Fed. Reg. 10895 (May 31, 1972) (EPA SIP approval).

7 EM Ex. 100 (Parmley Direct) at 99; Tex. Health & Safety Code § 382.0518(b); 30 TAC § 116.111(a)(2)(C).
30 TAC § 116.10(1); EM Ex. 100 (Parmley Direct) at 156,
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As Mr, Parmley explained in his pre-filed testimony:

Although BACT is generally expressed as an emission limit (ie., 0.01 lbs
NOx/MMBtu), the definition of BACT is based on the application of the best
available control technology that has been proven in practice and is economically
reasonable, so the focus is on the control technology. Removal percentages and
emission rates are used to rank the various control technologies, but the focus is
more on available technologies.*”

TCEQ uses a three-tiered approach to evaluate BACT.*? In Tier I, BACT is determined
based on the emission reduction performance levels established as BACT in recent NSR permit
reviews for the same process and/or industry.*'! In Tier IT, BACT is proposed as levels in recent
permit reviews for similar air emission streams in a different process or industry.*'*  Tier 1II
BACT only applies if Tier I and Tier II do not apply, and is based on an analysis of economic

and technical practicability.*”

Applicant contended that the evidentiary record demonstrates why and how each
proposed facility in the Application meets BACT for each air contaminant that is relevant to each
proposed emission source.”* However, Protestants raised two issues that the parties have agreed
are the only ones disputed relating to BACT.*" The issues, as set out in Mr. Powers’ testimony,

are: (i) whether the NOx emissions control required by the Final Draft Permit for the proposed

% EM Ex. 100 (Parmley Direct) at 156,

A0 EM Ex. 100 (Parmley Direct) at 158; EM Ex. 152 (TCEQ BACT guidance Air Permit Reference Guide APDG
6110) at 14-21; see also ED Ex. 21 {Air Permit Reviewer Reference Guide APDG 6110).

21 EM Ex. 100 (Parmley Direct) at 158; EM Ex. 152 (TCEQ BACT guidance Air Permit Reference Guide APDG
6110) at 14-21; see also ED Ex. 21 (Air Permit Reviewer Reference Guide APDG 6110).

M2OEM Ex. 100 (Parmley Direct) at 158; EM Ex. 152 (TCEQ BACT guidance Air Permit Reference Guide APDG
6110) at 14-21; see also ED Ex. 21 (Air Permit Reviewer Reference Guide APDG 6110).

25 EM Ex. 100 (Parmley Direct) at 158-159; EM Ex. 152 (TCEQ BACT guidance Air Permit Reference Guide
APDG 6110) at 14-21; see also ED Ex. 21 (Air Permit Reviewer Reference Guide APDG 6110).

M See EM Ex. 100 (Parmley Direct) at 155-187; EM Exs. 152 - 160 (Parmiey exhibits relating to BACT); ED Ex.
18 (Virr Direct) at 476-485; ED Exs, 21 - 29 (Virr exhibits relating to BACT).

215 See Rule 11 Agreement filed by the parties on October 4, 2013, pursuant to Tex. R. Civ. P. 11.
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furnaces constitutes BACT; and (ii) whether 98% Destruction and Removal Efficiency (DRE)

for the proposed elevated flare meets BACT for volatile organic compounds (VOC). 218

Protestants posited that Applicant’s EPU may not be authorized as a minor modification
and Applicant must submit a new application that includes a BACT review and a lowest
achievable emissions rate (LAER) review consistent with the Commission’s SIP-approved rules
for major modifications because major NSR BACT (and LAER) requirements are more stringent
than the technology-based emission control requirements for minor projects.”’”  Applicant
pointed out that Protestants’ witness Mr. Powers readily admitted that his BACT analysis
presumes that major NSR applies to the Application and that, if major NSR does not apply, then
his BACT analysis would be different.*’”® As discussed in detail in Section II of the PFD, the
evidentiary record demonstrates that major NSR does not apply to the Application;
thus, Mr. Powers’ testimony on that point as related to BACT has no probative evidentiary value.
In the alternative, Protestants argued that Applicant’s minor NSR BACT analysis was

. 219
deficient.

Applicant and the ED provided evidence that the same BACT proposed in the
Application has been approved recently as BACT in other permit applications and the BACT
determination follows TCEQ’s BACT guidance for Tier 12 Further, the ED properly
determined that the NOx limit for the furnaces and the 98% DRE for compounds containing four

!

carbon atoms or more for the elevated flare both meet BACT.**' Thus, the evidentiary record

716 protestants Ex. 100 (Powers Direct) at 57-66. The only reference Protestants make to BACT other than

Mr. Powers” Direct testimony is counsel for Protestants” guestion of TCEQ’s engineer as to whether the PAL rules
expressly require a BACT analysis, Tr. at 252, 254.

27 Protestants” Response to Applicant’s Closing Argument at 22.
1% Ty, at 228-229.

29 peotestants Ex. 3A at 8-9; Protestants Ex, 3B at 13-27. While Protestants agreed to brief two limited BACT
issues (furnace and flare limits), and Protestants do not ask the ALJs to consider additional BACT issues, Protestants
do not stipulate that the defects in Applicant’s BACT addressed in Protestants Exs. 3A and 3B were unfounded.
Protestants’ Response to Applicant’s Closing Argument at 23, n, 91,

%0 Applicant’s Closing Argument at 21-29.
21 ED’s Closing Argument at 6-7.
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shows that the BACT determinations relating to the furnaces and the elevated flare were proper,

Applicant and the ED argued.
A. Furnaces: NOx Limits

1. Evidence and Argument

The evidentiary record demonstrates that Applicant and the ED conducted a proper
BACT analysis for NOx for the proposed furnaces. Mr. Virr testified that he conducted a Tier |
BACT review for the emission sources associated with the proposed EPU, both for normal
operating scenarios and planned MSS operations, including decoking of the furnaces.” e
testified that the Tier I BACT review for Applicant’s proposed EPU involved his evaluation of
the definition of BACT, applicable guidance materials for the relevant equipment, and a
comparison of the controls and limits proposed by Applicant to those controls and limits of
recent permits previously issued, under review by TCEQ, or the emission performance of similar

ipeie s . 22
facilities in operation.””

Mr. Virr also testified about the BACT emission controls that Applicant had selected for
its furnaces, spectfically, that Applicant will use low NOx burners and selective catalytic
reduction (SCR) system to reduce NOx emissions.”** The control technology that Applicant
proposes to use—the SCR—is the exact same control that will be used in two other applications
Mr. Virr testified he reviewed, one for Dow Freeport (Dow) and another for ChevronPhillips

225

Chemical Company (ChevronPhiliips). On August 6, 2013, ChevronPhillips’ permit was

22 £D) Ex, 18 (Virr Direct) at 479.
3 BD Ex. 18 (Virr Direct) at 477; see generally, ED Exs. 21 and 23.

#2* ED Ex. 18 (Virr Direct) at 480; see also EM Ex. 102 (Section 4.1.1, Nitrogen Oxide, Furnace Section) at 23; EM
Ex. 122 (TCEQ Construction Source Analysis and Technical Review} at 7, EM-124 at 5 (Special Condition 7.C.(1)
and {2) of the Final Draft Permit).

25 BD Ex. 18 {Virr Direct) at 480; ED Ex. 36 (ED’s Response to Public Comment) Response 16 at 707-708.
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issued with the same furnace emission control limits as those proposed by Ap;:)licant.226 To the
best of Mr. Virr’s knowledge, Dow’s permit has not yet been issued.”” Mr. Virr also testified
that Applicant’s annual limit (rolling 12-month average) of NOx emissions of 0.011b/MMBtu is
the same as proposed by Dow and approved for ChevronPhillips.**®  Therefore, the ED
contended, the control technology and annual limit proposed in the Final Draft Permit to control
NOx emissions from the proposed EPU meet the requirements for BACT as specified in TCEQ’s

BACT requirements for process furnaces and heaters.**

Protestants’ witness Mr. Powers provided a table (Table 1) relative to his pesition
regarding what constitutes BACT for NOx for the proposed furnaces.”** He stated that he based
his conclusions on three recent permit applications that he claims are for “similar [furnaces] in
Texas” and whose NOx emissions “have been demonstrated-in-practice through stack testing.”**!
Applicant pointed out that Mr, Powers did not identify the permit application/permit numbers or
other relevant information to allow a determination of whether the information in Table 1, which
purportedly summarizes NOx BACT for those furnaces, is correct, or whether those furnaces are

32 Further,

of the same type as Applicant’s proposed furnaces, which are pyrolosis furnaces.”
Applicant stated, based on language in Table 1, Mr. Powers’ testimony that the furnaces are
located in Texas appears to be wrong for two of the furnaces. Those furnaces appear to be
located in California (ChevronPhillips)—based on the references to “CA”, which is the standard

abbreviation for California, and “CARB™—which is the acronym for the California Air

% The ChevronPhillips Application was subject to LAER requirements for NOx for the furnaces, which is a more
stringent technology requirement than BACT. Thus, the Application goes beyond BACT in its proposed control of
NOx from the proposed furnaces. See EM Ex. 100 (Parmley Direct) at 168,

27 BED Ex. 18 (Virr Direct) at 480; see ED Ex, 22 (TCEQ Chemical Sources BACT Reguirements for Process
Furnaces and Heaters (20G11)) at 587, and EM Ex. 129.

8 BD Ex. 18 (Virr Direct) at 480; ED Ex. 22 (TCEQ Chemical Sources BACT Requirements for Process Furnaces
and Heaters (2071)) at 587; ED Ex, 36 (ED’s Response to Public Comment} Response 16 at 706.

29 ED Ex. 18 (Virr Direct) at 480; EM Ex. 100 (Parmley Direct) at 167; ED Ex. 36 at 705 (ED’s Response to
Public Comment) Response 14 at 705; EM Ex. 129 (TCEQ Chemical Sources BACT Requirements for Process
Furnaces and Heaters (2011)) at i; EM Ex. 153 (TCEQ Permit Amendment Source Analysis and Technical
Review, ChevronPhillips Chemical Company, Permit No. 1504A, PSDTX748) at 5.

3¢ protestants Ex. 100 {Powers Divect) at 57-58.
B protestants Ex. 100 {Powers Direct) at 57.
#2 protestants Ex, 100 (Powers Direct) at 57.
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Resources Board—and Louisiana (Formosa), based on the reference to “LA”, which is the

standard abbreviation for Louisiana.””

Protestants responded that Applicant misread Mr. Powers’ testimony related to Table 1.
Mr. Powers did not claim that the furnaces at issue are located in Texas. Rather, he testified that
the furnace limits jdentified in his pre-filed testimony were “referenced in other recent Texas

ethylene plant applications.™*

Applicant also argues that the only other entry in Table 1, which purportedly relates to a
Dow ethylene plant, does not specify a NOx emissions limit to which the proposed NOx
emissions limit for Applicant’s proposed furaces can be compared. Moreover, Applicant stated,
Mr. Powers provided no basis for his statement that the NOx emissions limits identified for those
furnaces “have been demonstrated-in-practice through stack testing.”*® Therefore, even if the
NOx emissions limits in Table | are accurate, Mr. Powers did not provide any basis to conclude
that such limits have been proven in practice to be technically achievable. Without that, such

limits cannot be BACT for NOx for the proposed furnaces, Applicant contended.

2. ALJs’ Analysis and Conclusion

The evidence shows that TCEQ recently issued a permit to ChevronPhillips to authorize
new furnaces at its proposed EPU. In that permitting process, TCEQ determined that BACT for
NOx for those furnaces is 0.01 Ib/MMBtu on an annual basis and 0.015 iIb/MMBtu on a 24-hour
basis, to be achieved using ultra low-NOx burners and SCR. Those are the same NOx emissions
limits that Applicant has proposed as BACT for NOx for the EPU furnaces, and Applicant will
achieve those limits by using ultra Jow-NOx burners and SCR. Mr. Powers did not raise

anything that reasonably supports a contrary conclusion. Therefore, the NOx emissions controls

=3 Applicant’s Closing Argument at 24-25, citing Protestants Ex. 100 (Powers Direct) at 57-58.

34 protestants’ Response to Applicant’s Closing Argument at 11, citing Protestants Ex. 100 at 58, Table 1

(emphasis added in original); see also EM Ex. 400 at 39-40 (Powers festifying that furnaces identified in
ChevronPhillips’ application are located in California),

23 protestants Ex. 100 (Powers Direct) at 57.
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and limits that Applicant has proposed for the proposed furnaces constitute BACT for NOx

under a Tier | BACT analysis. Applicant prevails on this issue.
B. Elevated Flare: 98% DRE
L. Evidence and Argument

Applicant’s flare system will consist of a steam-assisted elevated flare and a multi-point
ground flare (MPGF) system.® Mr. Virr testified that the flare will be used in conjunction with
the proposed EPU because Applicant identified activities that may result in planned MSS,

. . o . 237
including emissions from the furnaces and decoking.”

In that regard, Applicant submitted
Application information which provided annual flare limit calculations based on “empirical
waste stream speciation and design data from similar facilities.”™® Mr. Virr also testified that
“It]he waste stream routed to the flare will be monitored for Btu content in order to ensure
adequate combustion. This is consistent with TCEQ flare guidance and current permitting
practices for established BACT for flares.”™  Special Condition 19 of the Final Draft Permit

limits the use of flaring associated with the EPU to those emissions during planned MSS >

The evidentiary record reflects that Applicant and the ED conducted a proper BACT
analysis for VOCs for the elevated flare and determined that, under a Tier I analysis, 98% DRE

is BACT for compounds containing four carbon atoms or more and 99% DRE is BACT for

241

compounds of up to three carbon atoms. The determination is based on a TCEQ guidance

PS¢ EM Ex. 105 at 2.
7 ED Ex. 36 (ED’s Respense to Public Comment), Response 22 at 713.
% ED Ex. 36 (ED’s Response to Public Comment) Response 22 at 713.

9D Ex. 18 (Virr Direct) at 481; ED Ex. 24 (TCEQ Chemical Sources BACT Requirements for Flares and Vapor
Combustors (20117)) at 591, and EM Ex, 156; ED Ex. 36 (ED’s Response to Public Comment) Response 18 at 709,

9 ED Ex. 30 (Final Draft Permit) at 619; ED Ex. 36 (ED's Response o Public Comment) Response 22 at 713.

#UEM Ex. 102 (Section 4.5, Flare System) at 25; EM Ex. 105 (Response to TCEQ Request for Additional
Information, November 16, 2012 Application submittal} at 2-6; EM Ex. 100 (Parmley Direct) at 175-177; EM Ex.
122 (TCEQ Construction Source Analysis and Technical Review) at 8; EM Ex. 124 (Special Condition 10 of the
Final Draft Permit) at 6.
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document specific to flares at chemical units, such as Applicant’s proposed elevated flare. The
guidance states that an elevated flare must comply with the flare-related requirements in 40 CFR
§ 60.18, and, if the flare complies with those requirements, the flare’s DRE should be considered

»242 Pmissions

to be *99% for certain compounds up to three carbons, 98% otherwise.
calculations for the MPGF system were estimated based on a DRE of 99% for hydrocarbons with
three or less carbon atoms and 98% for hydrocarbons with more than three carbon atoms, but the
MPGF system is expected to achieve greater than the 99% and 98% DRE, and is, therefore,
expected to exceed BACT for VOCs from flares,”” according to Mr. Parmley and Mr. Virr.
Further, TCEQ’s determination in the ChevronPhiilips® application—BACT for VOC control
with a flare achieving 98% DRE based on 40 CFR § 60.18—is the same as 98% DRE for the
elevated flare in the Application in this case.”” Therefore, Applicant has proposed BACT for

VOC controlled by a flare under a Tier I BACT analysis.

In addition, Applicant designed the elevated flare for smokeless operation pursuant to
TCEQ guidance; therefore, the elevated flare will not generate PM emissions.”” Applicant will
control SO, emissions from the elevated flare by the use of low sulfur natural gas as the pilot,
comply with 40 CFR § 60.18, and continuously monitor for presence of flame, which is BACT

for SO, for flares.**®

Mr. Powers did not dispute, and indeed, concurred, with the ED’s conclusion.
Mr. Powers’ testimony regarding BACT for VOCs for the proposed clevated flare consists of
one table (Table 2) which provides a comparison of the DREs for that flare with the DREs

determined to be BACT for other companies’ elevated flares in Texas. Based on Table 2, the

2 EM Ex. 100 (Parmley Direct) at 175-176; EM Ex. 156 (TCEQ Chemical Sources BACT Requirements for Flares
and Vapor Combustors (2017)) at 1.

3 EM Ex. 100 (Parmley Direct) at 177; ED Ex. 18 (Virr Direct) at 481; EM Ex. 105 at 2-6; EM Ex. 122 (TCEQ
Construction Permit Source Analysis and Technical Review) at 8.

# BV Fx. 153 (TCEQ Permit Amendment Source Analysis and Technical Review, ChevronPhiilips Chemical
Company, Permit No. 1504A, PSDTX748) at 5.

2 BM Ex. 102 at 19; EM Ex. 105 at 2.

6 EM Ex. 100 (Parmiey Direct) at 176; ED Ex. 18 (Virr Direct) at 481; EM Ex. 156 (TCEQ Chemical Sources
Current Best Available Control Technology (BACT) Reguirements fo Flares and Vapor Combustors (2011)); EM
Ex. 105 at 4.
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DRE for Applicant’s proposed elevated flare is the same as the DREs for the other companies’

clevated flares.”*’

But Mr. Powers questioned whether the proposed elevated flare will be able to achieve
BACT for VOC (i.e., at least 98% DRE).*** His testimony is premised on his supposition that
98% DRE cannot be met under all operating conditions for any elevated flare, notwithstanding
that the Application establishes that the proposed elevated flare will be able to achieve at least
98% DRE.* He mentioned two flare operating conditions as support for his concern as to
whether the proposed elevated flare will be able to achieve at least 98% DRE: (i) crosswinds of
greater than 5 mph at the flare tip; and (ii) “over-steaming, """ However, contended Applicant,
nothing Mr, Powers raised provides any legitimate question as to whether the proposed elevated
flare will be able to achieve at least 98% DRE, and, in fact, the EPA’s July 1983 Flare Efficiency

S’sudy,25 ;

which Mr. Powers used as support for his position regarding crosswinds, actually
supports Applicant’s position that the proposed elevated flare will be able to meet at least 98%

DRE.

Mr. Powers asserted that “98% minimum DRE . . . is not applicable to periods when
crosswinds exceed 5 mph at the flare tip,” basing that assertion on language in the EPA’s July
1983 Flare Efficiency Study.®® Mr. Powers, however, did not note other language in that study
which actually supports Applicant’s position that the proposed elevated flare will be able to meet
at least 98% DRE. First, the second-to-last bullet under “Conclusions and Observations” of that
study states: “The meandering of the flame’s position relative to the sampling probe with varying
25253

wind conditions . . . had no apparent effect on the combustion efficiency [7.e., DRE] values.

In addition, the first bullet under “Conclusions and Observations” reads: “When flares are

#7 Protestants Ex. 100 (Powers Direct, Table 2) at 59.

28 protestants Ex. 100 (Powers Direct) at 61-66.

9 protestants Ex. 100 (Powers Direct) at 59.

3% protestants Ex. 100 (Powers Direct) at 59-66.

B protestants Ex. 109.

2 Protestants Ex. 100 (Powers Direct) at 60.

33 protestants Ex. 109 at 5,
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operated under conditions which are representative of industrial practices, the combustion

efficiencies [7.e., DREs] in the flare plume are greater than 98%.7>*

Moreover, with respect to “over-steaming,” Mr. Powers merely claimed that “numerous
studies have found that . . . over-steaming can lead to a much lower DRE.** But he did not
provide any definition of “over-steaming,” or describe what he meant by that term. Further, he
did not state that he believes the proposed clevated flare will be “over-steamed” and he provided

no testimony that might support such a contention. 236

The ALIJs note that Mr. Virr’s review of the MPGF proposed to be constructed with the
EPU revealed that it could not meet federal velocity requirements in 40 CFR § 60.18. Asa
result, Applicant proposed an Alternate Method of Control (AMOC) which Mr. Virr wrote into

the Final Draft Permit in Special Condition 2727

Special Condition 27 provides that the
requirements of Special Condition 11, related to the flare, will be superseded only if’ Applicant’s
AMOC request is granted by TCEQ or EPA. Upon approval, the AMOC conditions will be
incorporated into the Final Draft Permit through an alteration.”™® If the AMOC is not approved
by TCEQ or EPA, then federal velocity requirements will continue to apply to the MPGF. Either
way, the level of emissions control proposed in the Final Draft Permit meets the requirements for

BACT as specified in TCEQ’s BACT requirements for flares. >
2. AlJs’ Analysis and Conclusion
The evidentiary record demonstrates that what Applicant has proposed as BACT for

VOCs for the MPGF constitutes BACT under a Tier | analysis. The DREs for the MPGF are the

same as the DREs for other companies’ elevated flares. Pursuant to TCEQ’s guidance, 98%

% protestants Ex. 109 at 5.

% Protestants Ex. 100 (Powers Direct) at 66.

¢ protestants Ex. 100 (Powers Direct) at 66.
¥7 ED Ex. 18 (Virr Direct) at 481; ED Ex. 30 (Final Draft Permit) at 626.
U ED Ex. 18 at 481,

9 ED Ex. 24 (TCEQ Chemical Sources BACT Requirements for Flares and Vapor Combustors (2011)) at 591.
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DRE is BACT for compounds containing four or more carbon atoms and 99% DRE is BACT for
compounds containing up to three carbon atoms. Applicant has demonstrated that the MPGF is
expected to achieve greater than 99% and 98% DRE, and is, therefore, expected to exceed BACT
for VOCs from flares.

1V. COMPLIANCE WITH TCEQ RULES AND PROTECTION OF HEALTH AND
PROPERTY - 30 TEXAS ADMINISTRATIVE CODE § 116.111(a)(2)(A)(i)

TCEQ determines whether public health and property will be protected by reviewing air
dispersion modeling submitted by applicants for protectiveness of NAAQS and Effects
Screening Levels (ESLs) for non-criteria pollut&n’ts.260 Protestants raised six concerns regarding
the Application’s compliance with TCEQ’s rules and protection of health and property.*®!
Protestants’ concerns, discussed in detail below, relate to: (i) the annual PM;s NAAQS
demonstration:”* (ii} ozone; (iii) the depropanizer at the existing BOP; (iv) duct burners at the

existing BOP; (v) the wastewater treatment plant; and (vi) planned MSS activities,

A, Annual PM;; NAAQS Demonstration
L. Evidence and Argument

Protestants contended that Applicant failed to carry its burden of proof with respect to
compliance with the annual PM» s NAAQS and that there is a real possibility that emissions from
the EPU will cause a violation of the annual PMs s NAAQS. Protestants argued that the ED’s

documentary evidence and the testimony of Applicant’s witnesses and the ED’s witnesses

#9300 TAC § 116.111(a}2)}A)1), General Application, provides that an air authorization must “, . , comply with ali
rules and regulations of the commission and with the intent of the [TCAAJ, including protection of the health and
property of the public.”

! See Rule 11 Agreement filed by the parties on October 4, 2013, pursuant to Tex. R. Civ. P, 11.

%2 The NAAQS, which are set by the EPA for six “criteria poliutants” (NQO,, CO, PMo/PM, s, SO,, ozone, and
lead), are designed to be protective of the health and the property of the public. Air dispersion modeling is used to
determine whether ground level concentrations of five of the six criteria polfutants from the proposed new facilities
will cause and/or contribute to exceeding the NAAQS in areas that are currently meeting the NAAQS. See EM Ex.
100 (Parmley Direct) at 124, 127. The ALIs note that Mr. Parmiey did not initially list ozone as one of the six
criteria pollutants but referred to ozone at EM Ex. 100 (Parmley Direct) at 127,
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showed that (1) Applicant failed to evaluate secondarily-formed PM; 5 impacts resulting from the
emissions of PM; s precursors; (2) emissions of PM; s precursors contribute to the formation of
PM,s; and (3) EPA guidance that Applicant and the ED rely upon requires applicants to evaluate
secondarily-formed PM, s impacts for projects that will emit more than 40 tons of NOy a year,™

such as the proposed EPU.
Air dispersion modeling

Applicant submitted air dispersion meodeling of emission sources to TCEQ in order to
predict maximum concentrations of pollutants at locations off plant property. 2 Mr. Parmley
explained in detail how the NAAQS demonstration was conducted, including air dispersion
modeling for the annual PM; 5 NAAQS.Z{’5 Mr. Parmley, who has conducted more than 200 air
dispersion models related to air permit applications, testified that the air dispersion modeling was
typical of the type of modeling he would have expected to conduct, that it followed all of

TCEQ’s guidance, and that it was approved by TCEQ in modeling protocols. %

As with any other air dispersion models used to evaluate compliance with the NAAQS,
Applicant conducted a Preliminary Impact Analysis to compare the modeled maximum predicted
ground-level concentrations (GLCs) of the NAAQS criteria pollutants, including PMy s, to their

respective significant impact levels (SILs).**" As Mr. Parmley explained:

The SIL is a very conservative screening level set by EPA for each NAAQS
criteria pollutant. If a Preliminary Impact Analysis indicates that an air
contaminant subject to the NAAQS is above the SIL at any off-site locations, then
additional review in the form of a Refined Screening Analysis is required for the
off-site locations where the model shows that the SIL will be exceeded. The SIL
is set at a small percentage of the NAAQS (typically 4% of the NAAQS for short-
term averaging periods) for each criteria pollutant. For purposes of a State

2% Pprotestants’ Closing Argument at 36-38; ED Ex. 14 at 391; ED Ex. 35 at 675.
0 ED Ex. 18 (Virr Direct) at 486.

%5 EM Ex. 100 (Parmley Direct} at 126-136.

¢ Tr, at 69-70.

*7 EM Ex. 100 (Parmiey Direct) at 128.

.

o
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NAAQS analysis, a TCEQ de minimis level is set that is equivalent to the EPA
SILs. . .. If the modeled Preliminary Impact Analysis concentrations are below
the de minimis level (ie., the SIL), then no further analysis is required and
compliance with the NAAQS has been demonstrated. . . . If the modeled impacts
are above the de minimis level (ie., the SIL), then additional analysis is required
to demonstraie compliance with the NAAQS. Additional modeling must be
conducted to include other air emissions sources, including ambient background
concentrations of the air contaminant.”®

Applicant’s air dispersion modeling results demonstrate that the maximum predicted
GLC for annual PMss was 0.2 ng/m3, which is only 65.1% of the SIL for annual PM, s, set at
0.3 ng/m3.** Thus, no additional modeling to demonstrate compliance with the annual PMs

NAAQS was required, Applicant asserted.

Myr. Cherry testified that the TCEQ Air Dispersion Modeling Team (ADMT), responsible
for reviewing submissions of air dispersion modeling from applicants, reviewed four

submissions of modeling information from Applicant, and that he conducted two modeling

127% Based on his audits of Applicant’s submission, Mr. Cherry

271

audits for the proposed EPU
found the results for the project to be acceptable. He said Applicant’s preliminary air
dispersion modeling analysis was used and compared to the applicable SILs for each pollutant to
determine whether a cumulative impact analysis was necessary.”’>  All criteria pollutants
modeled were below their applicable SILs except for the 24-hour standard for PMz 5. Applicant
then conducted a cumulative air impacts analysis for the 24-hour standard for PM; 5, which

273

TCEQ reviewed and found acceptable. Mr. Cherry testified that Applicant’s modeled

% EM Ex. 100 (Parmley Direct) at 128-129,

*7 EM Ex. 100 (Parmley Direct) at 130, Table 2-2.

#0 ED Ex. 1 (Cherry Direct) at 12 and 20; ED Exs. 16 and 17.

A ED Ex. 1 (Cherry Direct) at 19.

2 ED Ex. 36 (ED’s Response to Public Comment) Response 1 at 690.

273

The result of the cumulative impacts analysis for the 24-hour PM;s NAAQS using applicable draft EPA
guidance showed that modeled emissions of PM, s emissions from the proposed EPU would not exceed the NAAQS.
See EM Ex. 100 (Parmley Direct) at 132.
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emissions from the proposed EPU were below the applicable SILs for the criteria pollutants,

including the annual PM; s standard.*”

Applicant refuted Protestants’ suggestion that the annual PM, s NAAQS demonstration
should have been different.*” First, Applicant stated that Mr. Powers incorrectly presumed that
Applicant may not rely on its PAL6 permit to determine whether the Application triggers major
NSR requirements relating to a NAAQS demonstration for PM:s%"®  This is based
on Mr. Powers” opinion that PAL6 does not establish a PAL for PM,:.*"7  As discussed in
section Il of the PFD, major NSR does not apply to the Application relative to any pollutant,
which Applicant contended rendered moot Protestants’ argument that major NSR should govern
the NAAQS demonstration for PM;s. Regardless, Mr. Parmley explained that even though the
Application does not trigger major NSR, TCEQ’s air permitting program requires a similar air
quality impacts analysis (ie., a state-required NAAQS analysis) as would be required if major
NSR appiied.278 The state-required NAAQS analysis in this case’” demonstrates that the

proposed EPU will not cause or contribute to a violation of the annual PM, s NAAQS.
Recent EPA guidance
The Commission’s general NAAQS modeling guidance does not include specific

instructions for modeling compliance with the annual PM, s NAAQS and the Commission has

not issued any specific guidance for modeling compliance with that standard.®™ Accordingly, in

4 Tr. at 148-154, 171; ED Ex. 1 {Cherry Direct) at 18-19; see also ED Ex. 14 (EPA Draft Guidance for PM; s
Permit Modeling, March 4, 2013); ED Ex. 15 (EPA guidance regarding PM, s SILs, March 4, 2013); ED Ex. 36
{ED’s Response to Public Comment) Response | at 687-695.

7 See Protestants’ Closing Argument at 34-38, Based on cross-examination of Mr. Parmiey and Mr, Cherry,

Protestants appear to believe that the demonstration for the annual PM; s NAAQS that was conducted in connection
with the Application was not appropriate. Tr. at 48-49, 147-136,

7% Protestants Ex. 100 (Powers Direct) at 12-13, 55-56.
77 Protestants Ex. 100 (Powers Direct) at 12-13, 55-56.
T8 EM Ex. 100 (Parmley Direct) at 126.
¥ EM Ex. 100 (Parmley Direct) at 126.

20 P at 151-154; ED Ex. 4 at 102 (“Compliance with the 1997 form of the PM,, NAAQS will be the surrogate for
compliance with the 1997 form of the PMyy, NAAQS, and the new PM,s NAAQS, until EPA publishes new
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the absence of applicable Commission guidance, Applicant and the ED relied on recent EPA

guidance for Applicant’s annual PM; s NAAQS demonstration.*

During the ED’s technical review for the proposed EPU, the EPA issued draft guidance

to permitting authorities regarding the wuse of SILs for modeling the PM;s

283

NAAQS. 2 Mr. Parmley explained that based on recent EPA guidance™™ adopted in response to

a United States Court of Appeals decision that vacated the PM,s SIL, Applicant’s NAAQS

demonstration relating to PM; 5 in this case was not affected since the guidance states that EPA:

. .. does not interpret the Court’s decision to preclude the use of SILs for PM;;
entirely but additional care should be taken by permitting authorities in how they
apply those SILs so that the permitting record supports a conclusion that the
source will not cause or contribute to a violation of the PM, s NAAQS. . . . If the
preconstruction monitoring data shows that the difference between the PMy;s
NAAQS and the monitored PM; 5 background concentrations in the area is greater
than the EPA’s PM, s SIL value, then the EPA believes it would be sufficient in
most cases for permitting authorities to conclude that a proposed source with a
PM, 5 impact below the PM; s SIL value will not cause or contribute to a violation
of the PM; s NAAQS and to forego a more comprehensive cumulative modeling
analysis for PM; 5 (emphasis in original).?*

Mr. Parmley further explained that:

In this case, the difference between [the] new PM; 5 [a]jnnual NAAQS (12 pug/m3)
and the representative monitored value (11.2 pg/m3) is 0.8 pg/m3. Since the
value is greater than the SIL value (0.3 ug/m3), the use of the SIL in this situation
is validated. Since the annual modeled concentration (0.2 ug/m3) is less than the

SIL, the demonstration of compliance with the new more stringent NAAQS is
satisfied.”*

technical review procedures. The ADMT will post the new procedures on the ADMT Internet page when they are
effective.”).

#1 B Bx. 4 at 103-104; Protestants Ex. 104 at 8.

B2 ED Ex. 1 (Cherry Direct) at 18-19; see generally ED Exs. 14 and 15; ED Ex. 36 (ED’s Response to Public
Comment) Response 1 at 690; 42 CFR § 7475(a)(3).

3 See EM Ex. 151 (EPA guidance regarding PM, s SILs, March 4, 2013).

% EM Ex. 100 (Parmley Direct) at 134-135; EM Ex. 15 (EPA guidance regarding PM, s S1Ls, March 13, 2013) at
449,

5 EM Ex. 100 (Parmley Direct) at 135.
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Protestants argued that TCEQ may not rely on any EPA guidance issued prior to vacating
its SIL because the guidance does not instruct permitting authorities on how to construe guidance
documents together.”*® But, the ED responded, the EPA-issued draft guidance allows permitting
authorities to continue to use the SILs for modeling the PM) s NAAQS, as long as authorities can
ensure the SILs are not used in a manner inconsistent with FCAA § 165(a)(3), Preconstruction
Requirements.”®”  That is, permitting authorities may use the SIL as long as they consider

88 Mr. Cherry testified that he

background monitoring concentrations prior to using the SILs.
was both aware of the EPA’s new guidance regarding the use of SILs for determining
compliance with the PMjys NAAQS and further, that Applicant included in its modeling

demonstration supplemental information consistent with EPA guidance.289

Secondarily-formed emissions of PM ; 5

Protestants disputed that Applicant demonstrated that the PM; 5 emissidns will comply
with annual NAAQS in part because Applicant did not evaluate secondarily-formed PMj s
impacts resulting from the emissions of PMys precursors. But the evidence shows that
secondarily-formed emissions, or precursors of PM; s, were considered to the extent it was

appropriate during the minor NSR review for the proposed EPU.

Protestants, Applicant, and the ED all agreed that Applicant’s annual PM; s NAAQS
demonstration can properly rely upon EPA guidance regarding the vacated SIL for PM,s.*"
However, although both Applicant and the ED unequivocally agreed that Applican{’s PM 5
NAAQS demonstration properly relied upon the EPA guidance relating to the vacated SIL,*!

Protestants claimed that EPA guidance requires consideration of the impacts of secondary

%8 protestants’ Closing Argument at 38.
7 ED's Closing Argument at 9.

W OED Ex. 1 (Cherry Direct) at 19; see generally, ED Exs. 14 and 15; ED Ex. 36 (ED’s Response to Public
Comment) Response | at 690; 42 CFR § 7475(a)(3).
% Tr. at 148; ED Ex. 36 (ED’s Response to Public Comment) Response 1 at 690; ED's Closing Argument at 9.

20 Applicant’s Closing Argument at 30-31; ED’s Closing Argument at 9; Protestants’ Closing Argument at 36; ED

Ex. 14 {EPA Draft Guidance for PM; s Permit Modeling, March 4, 2013).
®1 Applicant’s Closing Argument at 30-31; ED’s Closing Argument at 9.
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PM, 5,%* which was not explicitly considered by Applicant and the ED. But EPA guidance only

requires consideration of secondary PM, s if an application is subject to major NSR:

The EPA promulgated SERs for PMy s and for PM;, s precursors, nitrogen oxide
(NOx) and sulfur dioxide (SO3) . . . as part of the PSD amendments to address
PM>s. . . . [Tlhe PM; s precursor SERs . . . are used to determine whether any
proposed new major stationary source or major modification will emit sufficient
amounts of direct PMys and/or PM, 5 precursors, ie. equal {o or above the
respective SER to require review under the PSD program.”” (emphasis added)

Thus, the EPA guidance only requires consideration of secondary PM, 5 for applications
that are subject to the PSD program (i.e., major NSR).*** Because the Application is not subject
to major NSR, the EPA guidance document does not require consideration of secondary PM; .
Therefore, it would not have been appropriate for Applicant’s annual PM,s NAAQS

- : 295
demonstration to consider secondary PM; s.

Nevertheless, according to Mr. Cherry, although Applicant’s modeling analysis consisted
of modeling direct emissions of PM2,52% while secondarily-formed emissions of PMa s were not
“explicitly” modeled, such proposed emissions were “implicitly” modeled for the 24-hour PM; 5
standard because Applicant performed a cumulative air impact analysis for the 24-hour PM; 5

NAAQS.297 Mr. Cherry testified that Applicant’s model included secondarily-formed PM, s

2 Protestants’ Closing Argument at 36-38.

* ED Ex. 14 (EPA Draft Guidance for PM, s Permit Modeling, 1.1 Significant Emissions Rate [SER], March 4,
2013) at 365.

4 EM Ex. 100 (Parmley Direct) at 193-196. As expiained in Mr. Parmley’s direct testimony, the terms “major new
source review,” “federal review,” and “Prevention of Significant Detericration {PSD] review” are used
synonymously.

5 Protestants take the testimony of Applicant’s’ air dispersion modeling expert, Mr. Parmley, completely out of
context in suggesting that Mr. Parmiey testified that the NAAQS demonstration required by TCEQ for a minor NSR
application is the same as the NAAQS demonstration for a major NSR application. See Protestants’ Closing
Argument at 37, n. 121, citing EM Ex. 100 (Parmley Direct) at 126. In the proper context, Mr. Parmley’s testimony
was explaining why the NAAQS analysis for the Application was a state-required NAAQS analysis and not a
federally required NAAQS analysis. His testimony did not say that a NAAQS demonstration for a minor NSR
Application is the same as a NAAQS demonstration for a major NSR Application.

6 Ty, at 154,
1 Ty, at 154.
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emission data from the monitored background concentration to show compliance with the 24-

hour PM, s NAAQS.**® The ED reviewed the submission and found it acceptable.299
2, ALJs’ Analysis and Conclusion

The evidence shows that Applicant and the ED evaluated PM>s NAAQS compliance
based on the new annual PM, s NAAQS (12 pg/m3) and the most recent EPA guidance regarding
PM, s SILs. Protestants offered no evidence to refute this finding. The preponderance of the
evidentiary record reflects that the evaluation of the annual PM; s NAAQS was proper and that
emissions from the proposed EPU will not cause or contribute to a violation of the annual PM; s

NAAQS. Applicant prevails on this issue.
B. Ozone

1. Evidence and Argument

In a nonattainment area for ozone, such as in Harris County, where the proposed EPU
would be located, TCEQ has instituted a cap and trade program, rather than modeling, to address
ozone issues.’™ Mr, Parmley explains that modeling cannot demonstrate compliance with a

standard that is already out of compliance.””’

Instead, he said, TCEQ regulates the precursors to
ozone—NOx and VOC——through through a cap and trade program instituted years ago, capping
the amount of NOx and the amount of highly reactive VOC (HRVOC) that tend to influence the
formation of photochemical smog. According to Mr. Parmley, Applicant went through a

complicated process to obtain allowances for both NOx and HRVOC emissions in Harris County

28 T at 154.

¥ The result of the cumulative impacts analysis for the 24-hour PM,s NAAQS using applicable draft EPA

guidance showed that modeled emissions of PM; s emissions from the proposed EPU would not exceed the NAAQS.
The background monitoring information used by Applicant came from a monitor 2 kilometers away from the site.
Tr. at 154,

0 Tr.at 71-72, 79, 83; EM Ex. 100 (Parmley Direct) at 127; see also EM Ex. 102 (Section 5.1, Requirements for
Permit Application, May 21, 2013 Application materials) at 30; EM Ex. 111 (Section 5.1, Requirements for Permit
Application, January 18, 2013 Application materials) at 23.

Ty at 71,
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and has been required to work under that cap ever since. Mr. Parmley concluded that the cap and
trade program has been effective in preventing the introduction of new ozone precursors into the
airshed. °** He further explained that the emissions that would be authorized under the Final
Draft Permit will be subject to the cap and trade program requirements relating o NOx and

HRVOC.®

Mr. Virr, the ED’s permit engineer, reviewed the emissions inventory (EI) and PAL caps
for all the criteria pollutants. During his review of the Application, he asked Applicant for
further information related to emissions of VOC from the proposed EPU*™ because, for the year
2007, EI data showed that emissions of VOC from the BOP were greater than the VOC PAL
cap.”®  Applicant responded to Mr. Virr’s request by submitting information that it would
operationally manage emissions of VOC elsewhere at the BOP to comply with the PAL limits.*®®
Applicant is bound by its response because General Condition 1 of the Final Draft Permit

requires that representations made in the Application become binding conditions upon issuance

of the permit.3 7

Mr. Virr testified that proposed emissions of VOC for the EPU will come from flaring
and storage tanks.’®® Applicant proposes to build a 13,900 galfon, fixed-roof tank that will be
painted white with submerged filling, and store “low vapor pressure material of <0.5 psia,” he
said** He also testified that Applicant proposes to construct a 782,465 gallon, internal floating

roof tank with a liquid mounted primary seal and a secondary mounted steel rim. Additionally,

T Ty 71-72.

¥ EM Ex. 100 {Parmley Direct) at 127, 198-199, 204; 30 TAC ch. 101, subch. H, Division 3 (Mass Emissions Cap
and Trade Program for NOx) and Division 6 (Highly-Reactive Volatile Organic Compound Emissions Cap and
Trade Program).

1 ED Ex. 18 (Virr Direet) at 475.

% ED Ex, 18 (Virr Direct) at 475.

36 FD Ex. 18 (Virr Direct) at 475.

**7 ED Ex. 30 (Final Draft Permit) at 603,
9 See section 1ILB. of the PFD for further discussion about BACT and the destruction of VOC threugh (elevated)
laring.

3 ED Ex. 18 (Virr Direct) at 482.
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Applicant proposes to build five 500-gallon tanks to be used as fuel storage for the associated

diesel engines. He testified that all the proposed tanks meet current BACT. "

Mr. Virr said the proposed emissions of NOx from the EPU will come from several

M He testified that diesel

sources, including engines, flares, and operation of the furnaces.
engines associated with generators and firewater booster pumps, both of which are permitted for
“testing only,” will be operated during “emergency or upset” situations.”’> Testing situations are
limited to 1 hour per week, according to special conditions of the Final Draft Permit>”® He
noted that the level of emissions control for the internal combustion engines proposed in the

Final Draft Permit meets the requirements for BACT.*!

Protestants averred that Applicant was required o conduct a netting and offsets analysis
for its proposed EPU because Harris County is in severe nonattainment of the 1997 ozone
standard.”"” This argument is predicated on the premise that minor NSR was not the appropriate
review for the proposed EPU. But Mr. Virr determined that minor NSR review was appropriate
for the proposed EPU. He testified that he reviewed the EI and PAL caps for all the criteria
pollutants and his review indicated that “there was sufficient room under the cap for NOx {and]

VOC 333 i 6
Single source ozone modeling not required

Protestants disagreed with Mr. Parmley’s testimony that single source ozone modeling is

never required and that TCEQ’s cap and trade program is sufficient to ensure that emissions

% BED Ex. 18 (Virr Direct) at 482.
*'' ED Ex. 18 (Virr Direct) at 479.

7 ED Ex. 18 (Virr Direct) at 483; ED Ex. 26 (TCEQ Chemical Sources BACT Reguirements for Internal
Combustion Engines (2010)) at 595.

' ED Ex. 18 (Virr Direct) at 483.

MEED BEx. 26 (TCEQ Chemical Sources BACT Requirements for Internal Combustion Engines (2010)) at 5935,
1% Protestants’ Closing Argument at 40-41,

YED Ex. 18 (Virr Direct) at 475.
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from the EPU will not contribute to existing violations of the ozone standard.’’” But TCEQ’s air
dispersion modeling guidance provides that ozone is a NAAQS criteria pollutant that is not
required to be modeled in the air permitting context.'® The evidence shows that TCEQ’s
ADMT audited Applicant’s air dispersion modeling and determined that the modeling was

appropriate in all respects.’’’

Applicant pointed out that although Protestants asserted that the ED takes the position
that an ozone modeling demonstration should have been required, Protestants’ assertion is
wholly based on taking the deposition testimony of the ED’s permit engineer, Mr. Virr, out of
context.™ When placed in proper context, Mr. Virr stated that he is not a modeling expert.32E
Thus, Protestants offered Mr. Virr’s testimony regarding ozone modeling as expert-type
testimony from a witness who has not held himself out as an expert in ozone
modeling.’** Mr. Virr’s response during his deposition to questions about ozone modeling was
not a response regarding a topic that he has held himself out to have “scientific, technical, or
other specialized knowledge™ that is within his area of “knowledge, skill, experience, training, or

33323

education. Protestants could have asked the ED’s air dispersion modeling expert, Mr.

Cherry, if ozone modeling is required, but they did not.

Second, Applicant averred, Protestants completely misinterpreted EPA  guidance

regarding ozone to incorrectly argue that air dispersion modeling for ozone is required in the

17 Protestants’ Closing Argument at 38-42; see also 76 Fed. Reg. 81371, 81385-81387.

M ED Ex. 4 (TCEQ Alr Quality Modeling Guidelines, RG-25 (Revised)) at 102, 108 (For purposes of a state
NAAQS analysis and a federal NAAQS analysis, only the following criteria pollutants are subject to air dispersion
modeling: carbon monoxide (CQO), sulfur dicxide (SO;), nitrogen dioxide {NO,) [surrogate is NOx], lead (Pb), and
PM;0).

3 OED Ex. 18 (Virr Direct) at 486-488; ED Ex. 16 (ED’s Air Quality Analysis Audit, January 29, 2013); ED Ex. 17
(ED’s Second Air Quality Analysis Audit, May 29, 2013).

20 protestants’ Closing Argument at 39-40,

21 Protestants Ex. 106 (Virr deposition) at 105-106.
1 Tex, R. Evid. 701, 602.

 Tex. R. Bvid. 702.
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permitting process.*>* Although EPA guidance offered in Protestants’ Closing Argument says
that “the appropriate time to evaluate ozone impacts from major sources of ozone precursors on
attainment and nearby nonattainment areas is in the permitting process,”> the EPA guidance:
(1) applies only to major sources, and (ii) says nothing about air dispersion modeling for ozone.
Major NSR does not apply to the Application,® so neither could EPA guidance offered by
Protestants for purposes of air dispersion modeling. In addition, EPA guidance offered by
Protestants states that ozone precursors should be considered in the permitting process, and the
Application and TCEQ’s cap and trade programs are designed to take into account consideration
of ozone precursors (NOx and HRVOC).327 Thus, ozone precursors are considered but through
the use of the cap and trade program rather than through air dispersion modeling for ozone,

Applicant concluded.*®

Third, Applicant pointed out, Protestants” incorrect assertion in their Closing Argument
that offsets should have been required for ozone precursors’ ¥ fails because TCEQ’s rules
relating to offsets for ozone precursors in ozone nonattainment areas™ " only apply to an “owner
or operator of a proposed new major stationary source . . . Or . . . an existing stationary source of

?3331

VOC or NOx emissions that will undergo a major modification. The Application in this case

is not subject to major NSR.**# Applicant’s air permitting expert, Mr. Parmley, testified that

% protestants’ Closing Argument at 40, citing 76 Fed.Reg. 81371, 81385, Infrastructure and Interstate Transport
Requirements for the 1997 Ozone and the 1997 and 2006 PM, s NAAQS (December 28, 2011),

2 Protestants’ Closing Argument at 40, citing 76 Fed.Reg. 81371, 81383, Infrastructure and Interstate Transport
Requirements for the 1997 Ozone and the 1997 and 2006 PM, s NAAQS (December 28, 2011).

¢ Applicant’s Closing Argument at 5-21,

327 Applicant’s Closing Argument at 32-33.

28 Applicant’s Closing Argument at 32-33.

¥ Protestants’ Closing Argument at 40-41,

3930 TAC ch. 116, subch. B, Division 5, (Nonattainment Review Permits),

B30 TAC § 116.150(New Major Source or Major Modification in Ozone Nonattainment Areas).

P2 Appticant’s Closing Argument at 5-21; Protestants Ex. 100 (Powers Direct) at 13-14 (Mr. Powers refers to

TCEQ’s rules establishing major NSR thresholds for emissions of ozone and ozone precursors, but offers no
additional theories regarding ozone); see also section 11 of PFD.
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NOx and VOC offsets would only be required if the Application triggered major NSR, which it

does not.**?

2 ALJs’ Analysis and Conclusion

Nothing in the record supports Protestants’ assertions that ozone modeling or ozone
offsets should have been required as a condition of approval for the Application. However, there
is evidence in the record from Mr, Parmley that; (1) ozone modeling is never done in the context
of air permitting in a nonattainment area, and (i) NOx and VOC offsets would only be required
if the Application triggered major NSR. The evidence shows that TCEQ’s ADMT audited
Applicant’s air dispersion modeling and determined that the air dispersion modeling was
appropriate in all respects. Thus, the evidentiary record reflects that the Application properly

takes ozone impacts into account. Applicant prevails on this issue.

C. Depropanizer
1. Evidence and Argument

Certain bottom products from the proposed EPU deethanizer will be utilized in the
depropanizer at Applicant’s existing BOP.** With regard to evaluating potential upstream and
downstream emissions in general, such as the utilization of deethanizer bottoms in the
depropanizer, Mr. Parmley testified that Applicant evaluated whether there would be an increase
in allowable emissions at the downstream facilities based on the facilities’ maximum allowable
emissions rates contained in the MAERT included in Permit No. 3452.%° Mr. Parmley testified

that the depropanizer is not a downstream “affected source.”*® He also testified that because the

7 Ty, at 49-50, 71; EM Ex. 100 (Parmley Direct) at 126.

B EM Ex. 102 (Section 2.2.2.2, Deethanizer and Acetylene Canverter, May 21, 2012 Application submittal) at 12;
EM Ex. 111 (clarification of Section 2.2.2.2 to represent that there will be no increase in allowable emissions from
the existing plant facilities due to the operation of the proposed EPU, January 18, 2013 Application submittal) at 1.

3 Ty, at 25-30; EM Ex. 100 (Parmley Direct) at 55-56; EM Ex. 141 (ExxonMobil Permit 3452/PAL6, MAERT) at
43-61.

3 T at27.
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depropanizer is a closed-loop system and the emissions are not dependent on flow rate, no
emissions increases will be associated with it**’ In all cases, Applicant’s permit team
determined that Applicant could operate within the allowable emission limits that have been

established in Permit No. 345238

Mr. Parmley testified that the use of the bottoms in the depropanizer was considered by
Applicant’s permit team, that such use is not something that would be unusual at a chemical

plant, and that if there would have been an issue with emissions from the use of the bottoms at

339

the depropanizer, the permit team would have identified it.” Mz. Parmley testified that:

We determined that the proposed EPU will not result in any new emissions source
or increase m the allowable emissions from any existing emissions source af
[Applicant’s] existing BOP based on the existing permit for [Applicant’s] BOP. . .
TCEQ’s rules in 30 TAC § 116.10(9)(D) provide that a modification that triggers
an air permitting requirement does not include “a physical change in, or change in
the method of operation of, a facility that does not result in a net increase in
allowable emissions . . . .. ”

In response to Protestants’ cross-examination, Mr. Virr, TCEQ’s permit engineer,
clarified that the use of the depropanizer is related to Applicant’s Permit No. 3452 for the

existing BOP rather than being related to the Application in this case.”*!

Mr. Virr’s response 1s
entirely consistent with the ED’s Response to Public Comment, which states that “Emissions
from the depropanizer are authorized under [Plermit {N0.13452 and will not be authorized by
[the Final Draft Permit], and comments relating to the depropanizer should be made in relation to
[Plermit [No.] 3452.7** There is no evidence in the record to indicate that the depropanizer is

part of the Application.**

B Tr.at 27, 33.

% Tr. at 25-26; EM Ex. 100 (Parmley Direct) at 55-36.
9 Tr, at 54-55.

W EM Ex. 100 (Parmley Direct) at 56.

M oTe at 272, 279

342

ED Ex. 36 (ED’s Response to Public Comment) Response 8 at 701.

3 Pprotestants entered the deposition of Mr. Virr, the ED’s permit engineer, into evidence, The deposition includes

testimony regarding the depropanizer, duct bumer, and wastewater treatment plant{ that is consistent with
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In addition, the evidentiary record is clear that the ED considered whether there would be
emissions from the depropanizer that would need to be addressed in the Application, and
determined that Applicant represented in a January 18, 2013 supplement to the Application that
“there will be no increase in allowable emissions from the existing plant facilities due to the

95344

operation of this proposed expansion. Applicant is bound by its representation because

General Condition 1 of the Draft Permit requires that representations made by Applicant in its

Application become binding conditions upon issuance of the permit.”*’

2. ALJs’ Analysis and Cenclusion

Protestants offered no evidence that the proposed EPU will impermissibly affect
emissions at the existing depropanizer at the BOP or that the depropanizer should be included in
the Application. Instead, the evidence shows that depropanizer emissions are properly

considered under Permit No. 3452, Applicant prevails on this issue.
D. Duct Burners
1. Evidence and Argument

Applicant proposes to add duct burners to the heat recovefy steam generator section of
the gas turbine generator train 5 (Train 5) at Applicant’s existing BOP, which will provide

346 Train 5 makes electricity and steam at the BOP

supplemental heat and incremental steam.
which helps to power the facilities at the site. Mr, Virr testified that the proposed duct burners
may need to be added in order to generate sufficient steam (e.g., power) for the proposed EPU

and that this addition will be accomplished with an amendment to Permit No, 3432 rather than

Applicant’s Closing Argument at 33-37 and the ED’s Closing Argument at 12, unless the deposition testimony is
taken out of context. See Protestants Ex. 106,

#4 EM Ex. 122 (ED’s Construction Source Analysis and Technical Review) at 6.
5 ED Ex. 30 (Final Draft Permit) at 603.
M EM Ex. 105 {Additional Technical Update No. 4, November 16, 2012 Application submittal) at 6-7.
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through the Application.®*’ Mr. Virr testified that authorization for the duct burners would not
be possible under the Application because Train 5, to which the duct burners would be added, is

authorized by Permit No. 3452, and the Final Draft Permit cannot authorize emissions from a

unit that is already authorized by another permit.”**

The ED considered whether emissions associated with the duct burners needed to be

addressed in the Application, and determined that:

Because the proposed duct burners will be authorized under Permit No. 3452,
information relating to size and design is more appropriately found in subsequent
applications for that air quality permit. However, for purposes of demonstrating
acceptable impacts for the new [EPU], including proposed changes to other
facilities affected by the project but authorized by other permits . . . [Applicant]
provided preliminary design information including emissions calculations and
operating parameters for the duct burners, which are enforceable representations.
These were evaluated in conjunction with emissions from [the Application], and
determined to be acc:eptable.Mg

Further evidence that the ED considered the duct burners is included in the ED’s Permit
Source Analysis and Technical Review, which reiterates that the duct burners are an upstream

source that is properly considered in the authorization for Permit No. 3452.%°

' and as Mr. Parmley testified, there will be no

As represented in the Application,’
increase in allowable emissions resulting from the addition of the duct burners.””* The duct
burners were included in Applicant’s air dispersion modeling analysis but differences in the

modeling results with or without the duct burners were determined to be insignificant.’* The air

1 ED Ex. 18 (Virr Direct) at 491-92; Tr. at 260-261, 269,

* Tr. at 264, 273.

*9 ED Ex. 36 (ED’s Response to Public Comment) Response 17 at 708.
0 EM Ex. 122 (ED’s Construction Source Analysis and Technical Review) at 6.

1 EM Ex. 105 (Additional Technical Update No. 4, November 16,2012 Application submittal) at 6-7.
#2 Tr, at 29-30.

3 EM Ex. 100 (Parmley Direct) at 148; EM Ex. 116 (duct burners modeling evaluation, May 24, 2013 Appiication
submitial) at 3-8; EM Ex. 121 (TCEQ Air Quality Analysis Audit, May 29, 2013); ED Ex. 36 (ED’s Response to
Public Comment} Response 1 at 687-695.
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dispersion modeling results demonstrate that the incremental, actual emissions from the duct
burners combined with emissions from the proposed EPU would not cause or contribute to a
violation of the NAAQS, would not exceed the state property line standards, and would be

protective of public health and welfare based on the state effects review.”**

Applicant pointed out that Protestants did not offer any direct evidence relating to the
duct burners. Thus, Applicant contended, the evidentiary record reflects that the duct burners are
not properly part of the Application in this case, and Protestants’ theory that they should be part

of the Application has no merit.
2. AL.Js’ Analysis and Conclusion

The evidence supports a finding that emissions from the proposed duct burners should be
addressed pursuant to an amendment to Permit No. 3452 and not as part of the Application. In
addition, the evidence shows there will be no increase in allowable emissions resulting from the

addition of the duct burners. Therefore, Applicant prevails on this issue.
E. Wastewater Treatment Plant
1. Evidence and Argument

Mr. Parmley testified that the wastewater collection and treatment system for the
proposed EPU would be served by an existing wastewater treatment facility””” that is not part of
the Application in this case.”®® Mr. Parmley explained that: (i) emissions associated with the
wastewater generated from the proposed EPU will be limited to storage of the wastewater in

Tank No, XXZTKO05 prior to off-site treatment;>>’ and (ii) wastewater emissions associated with

#** EM Ex. 116 (duct burners modeling evaluation, May 24, 2013 Application submittal) at 3-8; see also ED Ex. 18
(Virr Direct) at 492; ED Ex. 17 (TCEQ’s Second Air Quality Analysis Audit, May 29, 2013) at 461.

3 Tr. at 44; see also ED Ex. 18 (Virr Direct) at 492.
¥ Tr. at 68, 78.
#¥7 EM Ex. 100 (Parmley Direct) at 80.
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the wastewater storage tank will be less than 5 tpy and will meet BACT since the wastewater
collection system for the EPU would include the installation and use of piping and a covered

conveyance of the wastewater to storage and off-site biological treatment.”*®

Wastewater storage tank emissions were addressed in Applicant’s air dispersion

. . g
modeling analysis.”

The ED properly considered emissions from wastewater associated with
the proposed EPU, noting that the existing BOP wastewater treatment plan is authorized by
Permit No. 3452°%  Mr. Vi testified that “[Applicant] represented that any additional
wastewater treated by the existing plant could be accommodated under the existing allowable
emission rates” of the existing wastewater treatment facility.®' PAL rules afford Applicant the

flexibility to operationally manage emissions not to exceed PAL site-wide at BOP, he said.*®

2. ALJs” Analysis and Conclusion

Protestants did not offer any evidence that the proposed EPU will impermissibly affect
emissions at the existing wastewater treatment plant at the BOP. Instead, the evidentiary record
reflects that emissions from the wastewater storage associated with the proposed EPU have been
properly addressed and any emissions from the treatment of the wastewater are not part of the

Application in this case. The ALJs conclude that Applicant has met its burden on this issue.

% EM Ex, 100 (Parmley Direct) at 177-178; EM Ex, 157 (TCEQ Chemical Sources Current BACT for Wastewater
Facilities (2011,

9 EM Ex. 106 (Air Quality Modeling Analysis Report, Section 3.7.9, Floaring Roof Storage Tank) at 29; EM Ex.
106 (inclusion of emission rates from Equalization Tank XXZTKO05 in the modeling) at 51-80.

0 EM Ex. 122 (ED’s Construction Source Analysis and Technical Review) at 6.
UED Ex. 18 (Virr Direct) at 492; ED Ex. 36 (ED’s Response to Public Comment) Response 5 at 699-700.
2 ED Ex. 18 (Virr Direct) at 492; ED Ex. 36 (ED’s Response to Public Comment) Response 5 at 699-700.
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K, Planned MSS Activities

1. Evidence and Argument

Applicant and the ED claimed that the planned MSS activities associated with the
proposed EPU and their emissions are either already authorized by Permit No. 3452 or will be
authorized once the Final Draft Permit is issued.”® Protestants argued that Permit No. 3452 “on
its face” does not authorize emissions from the EPU** and planned MSS activities associated
with the EPU and their emissions were not properly evaluated and will not be properly

authorized if the Final Draft Permit is issued.*®

“Planned MSS”™ are the periodic activities relating to maintenance, startup, or shutdown
that are intermittent in nature, but are an important part of plant operation.’®® The planned MSS
activities for which Applicant is requesting authorization through the Application include
furnace SCR warm-up, intermittent flaring, backup/emergency generators, and fire water booster
pump engines (Flare and Furnace Planned MSS). According to Mr. Parmley, Applicant has
committed to ensure that the annual furnace SCR warm-up emissions do not exceed the annuai
routine furnace block emissions limits in the Final Draft Permit MAERT and that the hourly
NOx and PM/PM¢/PM; s furnace SCR warm-up emissions do not exceed the hourly emissions
limits as indicated in the Final Draft Permit MAERT.*®’

The ED evaluated planned MSS activities for the process units in the proposed EPU as

368

part of his technical review.” Mr. Virr testified that some of the planned MSS activities for the

% EM Ex. 100 (Parmley Direct) at 85-07; ED Ex, 18 (Vimr Direct) at 485; ED Ex. 36 (ED’s Response to Public
Comment) Responses 20-22 at 710-713.

% Protestants’ Closing Argument at 44,
5 Protestants” Closing Argument atd4- 45,
66 EM Ex. 100 (Parmley Divect) at 86.

T EM Ex. 100 (Parmley Direct) at 87-88; EM Ex. 111 (Section 5.1, Requirements for Permit Application,
January 18, 2013 Application supplement) at 20-21. Mr. Parmley also explains how planned MSS meets BACT:
see EM Ex. 100 (Parmley Direct) at 182-186,

8 BED Ex. 18 (Virr Direct) at 485.
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proposed EPU are contained in Permit No. 3452, the site-wide permit for the BOP.** Provisions
of Permit No. 3452 that govern planned MSS activities include emission rates in the MAERT;
Special Conditions 24 - 42 that identify controls required during planned MSS activities; and the
identification in Afttachment C of allowable activities and associated restrictions and emissions
controls.”” A May 2011 amendment to Permit No. 3452 affords flexibility to accommodate

planned MSS from future projects at the BOP,*™ such as the EPU. The ED also clarified that:

As part of the technical review of the MSS amendment for Permit No. 3452,
worst case emissions were modeled to determine if predicted off site [sic] impacts
from MSS activities would be acceptable. If the Applicant operates [the EPU]
according to its representations made in the [Application], TCEQ has determined
that the planned MSS emissions are adequately protective of human health and
welfare.”*

Mr. Parmley explained that planned MSS activities that are already included in Permit
No. 3452 relate to small equipment maintenance and the use of vacuum trucks, frac tanks, and
consumables.””® He said the emission rates for those activities are sufficient for current activities
at the BOP as well as for those that would occur at the EPU™ Therefore, new allowable

emissions are not being requested in the Application for these activities, he said.*”

Further, both Mr. Parmley and Mr. Virr explained that planned MSS activities associated
with the proposed EPU, other than the Flare and Furnace Planned MSS, are already authorized in

¥ ED Ex. 18 (Virr Direct) at 485; Applicant conducted air dispersion modeling for its planned MSS amendment
for on-site sources authorized by Permit No. 3452 during that permit’s technical review. ED Ex. 36 {(ED’s Response
to Public Comment) Response 1 at 693-694 and Response 20 at 710-711.

7 ED Ex. 36 (ED’s Response to Public Comment) Responses 20 and 21 at 710-711.

1 ED Ex. 36 (ED's Response to Public Comment) Responses 21 and 22 at 711, 713,

2 ED Ex. 36 (ED’s Response to Public Comment) Response 21 at 711,

B EM Fx. 100 (Parmley Direct) at 92; EM Ex. 141 (ExxonMobil Permit 3432/PAL6) Special Condition 25 at 20.

% EM Ex. 100 (Parmley Direct) at 96; see also EM Ex, 142 (State Health Effects Evaluation Modeling Report in
Support of MSS Activities, Amendment Application (January 2009, BOP TCEQ Permit No. 3452 and PAL6 and
PSD-TX-303M2).

5 EM Ex. 100 (Parmley Direct) at 86-87, see EM Ex. 111 (Section 5.1, Regquirements for Permit Application,
January 18, 2013 Application submirtal) at 21.
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Special Condition 20 of the Final Draft Permit.’" Special Condition 20 provides that “allowable
emissions for planned MSS activities associated with the facilities authorized by this permit are
contained in Permit No. 3452, unless specified otherwise in this permit.™”’ Managing the Flare
and Furnace Planned MSS under the Final Draft Permit and other planned MSS emissions that
are in line with the activities identified in Permit No. 3452 “is consistent with current TCEQ
practices for authorizing emissions from planned MSS activities at new and existing

facilities.”’®

Mr. Parmley further explained that Special Conditions 19 - 22 of the Final Draft Permit
address requirements for the planned MSS activities associated with the Flare and Furnace
Planned MSS?”  For example, Special Condition 21 addresses planned MSS from the
furnaces and Special Condition 22 limits the hours of operation for the ground flare to 160 hours
in a 12-month rolling period. ™ In addition, Special Condition 12 provides that the diesel
engines (i.e., the backup/emergency generators and fire water booster pump engines) are limited
to 32 hours of engine testing annually and must fire diesel fuel containing not more than

0.3 weight percent sulfur.’®!

Mr. Virr described the steps that must be taken to minimize emissions during planned
MSS for the furnaces, and stated that BACT limits were established for all applicable

3 Mr. Virr testified that part of his technical review included evaluating MSS

emissions.
for process units in the proposed EPU but that MSS activities currently authorized by Permit

No. 3452 were not evaluated as these are site MSS activities conducted at the BOP.*®

776 EM Ex. 100 (Parmley Direct) at 91; ED Ex. 18 (Virr Direct) at 485.
377 EM Ex. 124 (Finai Draft Permit, Special Condition 20) at 17.
% ED Ex. 36 (ED’s Response to Public Comment) Response 22 at 713.

% EM Ex. 100 (Parmley Direct) at 90-91; EM Ex. 124 (Final Draft Permit) Special Conditions 19-22 at 17-18; see
also ED Ex. 30 {Final Draft Permif, Special Conditions 19-22) at 619-620.

0 EM Ex. 124 (Final Draft Permit) Special Conditions 21 and 22 at 17-18.

1 EM Ex. 124 (Final Draft Permit) Special Condition 12 at 9.

2 ED Ex. 18 (Virr Direct) at 485; ED Ex. 36 (ED’s Response to Public Comment) Response 21 at 711,
#ED Ex. 18 (Virr Direct) at 485.
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Protestants contended that Permit No. 3452 does not authorize any MSS emissions for the
EPU, because (1) that permit only authorizes emissions represented in Applicant’s 2008 MSS
application from emissions points listed in the Permit No. 3452 MAERT and (2) representations

regarding MSS activities at the EPU were not included in the 2008 application.”

Applicant disagreed with Protestants. First, Applicant argued, Protestants’ supposition
that preconstruction authorization is required for emissions from planned MSS activities is
wrong.”®  Authorization for planned MSS is for emissions associated with an activity, which is

very different than preconstruction authorization for a facility that must be physically built.?*

Second, Applicant stated, the evidence in the record demonstrates that Protestants are
simply incorrect to assert that Applicant’s modeling analysis did not: (1) include all of the
emissions from planned MSS activities, or (i1} demonstrate that there will not be negative health
or welfare impacts. Contrary to Protestants’ assertions, the Air Quality Modeling Analysis
submitted as part of the Application describes the emissions from the planned MSS activities that
were modeled in this case, and includes emissions from the furnaces, the backup diesel engines,

and the Flare and Furnace Planned MSS.*¥

Dr. Jones, the ED’s expert toxicologist, reviewed the Air Quality Modeling Analysis

submitted with the Application and concluded that the emissions from the proposed EPU:

[W]ill not be detrimental to public health or welfare, animal life, or vegetation, or
cause any nuisance conditions that would affect the normal use and enjoyment of
property. . .. [TThe modeled emissions . . . will comply with the [TCAA] and the
rules of the TCEQ.*®

¥ protestants’ Closing Argument at 44; EM Ex. 143 at 5.

¥ Protestants’ Closing Argument at 43.
30 TAC § 116.110(a).

7 EM Ex. 106 (Applicant’s Air Quality Modeling Analysis, submitted November 19, 2012) at 29; ED Ex. 36 (ED’s
Response to Public Comment) Response 1 at 693-694.

8 ED Ex. 39 (Jones Direct) at 742.
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Dr. Fraiser, Applicant’s expert toxicologist, also concluded that the proposed EPU will be
protective of health and welfare in the vicinity of the plant, and will not cause adverse health or

welfare effects among the general public.3 8

In addition, emissions from planned MSS activities were modeled in 2009 when
Applicant incorporated authorization for planned MSS emissions at the existing BOP into Permit
No. 3452°°° Mr. Parmley explained that emissions from planned MSS activities modeled in
2009 are exactly the same planned MSS activities as the non-Flare and Furnace Planned MSS

described in the Application for the EPU that is the subject of this case:

The maximum emissions rates from the use of vacuum trucks, use of frac tanks,
use of consumables, and small equipment maintenance as represented in the 2009
planned MSS permit application and as used in the 2009 modeling are high
enough that none of those rates will be exceeded by the combined emissions from
the use of vacuum trucks, use of frac tanks, use of consumables, and small
equipment maintenance that will be associated with the proposed EPU, and the

emissions from each of those types of activities that currently occur at
[Applicant’s] BOP.*"

Protestants suggested that TCEQ was unable to assess the impact of planned MSS based
on the modeling conducted in 2009.*** However, in the proper context, based on the modeling of
emissions from planned MSS 1n 2009, TCEQ’s Toxicology Division concluded that “considering
the benzene emission reductions that are expected [and] improvement in air quality in the

surrounding community, we support this permit amendment.”*>

¥ EM Ex. 200 (Frasier Direct) at 75-76.

0 EM Ex. 100 (Parmley Direct) at 91-97, EM Ex. 142 (State Health Effects Evaluation Modeling Report in
Support of MSS Activities, Amendment Application (January 2009), BOP TCEQ Permit No. 3452 and PAL6 and
PSD-TX-303M2).

1 EM Ex. 100 (Parmiey Direct) at 96.

392

Protestants’ Closing Argument at 44; EM Ex. 143 (TCEQ Health Effects Review of Emissions, TCEQ
Toxicology Division (May 3, 2010)) at 13.

*EM Ex. 143 (TCEQ Health Effects Review of Emissions, TCEQ Toxicology Division (May 5, 2010)) at 13.
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2. ALJs’ Analysis and Conclusion

The evidence in the record corroborates Mr. Parmley’s testimony, indicates the ED
adequately considered all planned MSS, and demonstrates that planned MSS activities are
appropriately addressed in the Application. The evidence shows that planned MSS emissions
were properly modeled, meet BACT, and, where appropriate, planned MSS activities are
included in Permit No. 3452, Therefore, the ALJs find that the evidentiary record reflects that
the planned MSS activities associated with the proposed EPU and their emissions either are
already authorized under Permit No. 3452 or will be properly authorized once the Final Draft

Permit is issued. Applicant prevails on this 1ssue.

V. NOTICE REQUIREMENTS FOR
REQUESTING A CONTESTED CASE HEARING
AFTER ISSUANCE OF THE RESPONSE TO COMMENTS
- 30 TEXAS ADMINISTRATIVE CODE §§ 55.156 AND 55.210

A. Issue

After the hearing on the merits, in their Closing Argument, Protestants objected for the
first time that members of the public were not given an adequate opportunity to request a
contested case hearing. Specifically, Protestants complained that the ED did not follow
Commission rules requiring the ED’s Notice of Application and Preliminary Decision (NAPD)
to notify members of the public that they could request a contested case hearing for up to 30 days
after the ED’s Response to Public Comment was issued. Protestants contended that the NAPD

did not include this instruction and, over their objections, **

the preliminary hearing, in which
party status for the contested case hearing could be requested, was held less than 30 days after
the ED’s Response to Public Comment was issued. Protestants argued that, because members of

the public were not given an adequate opportunity to request a hearing in this matter consistent

3 Pprotestants lodged no objection to the notice contained in the NAPD at the preliminary hearing or the hearing on
the merits or to the hearing notice. See Preliminary Hearing Tr. at 9.
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with Commission rules, notice in this case was deficient and public participation in this

permitting matter was inappropriately curtailed >

The ED asserted that all applicable notice requirements were followed in the Application

process.””® Applicant agreed with the ED.*7

The ALIJs find that notice contained in the NAPD was proper. The NAPD was not
required to contain the language at issue; instead, the NAPD was required to notify the public
that a contested case hearing could be requested within 30 days after the NAPD was published.
The evidence shows that the April 16, 2013 publication of the NAPD in both English-language
and Spanish-language newspapers contained the required language, giving the public an
opportunity to request a hearing within 30 days of publication—or by May 16, 2013—consistent
with Commission rules, as discussed below. The ED’s Response to Public Comment was issued

on June 28, 2013, and the preliminary hearing was held 10 days later, on July 8, 2013.
B. Background

On July 22, 2012, Applicant published a Notice of Receipt of Application and Intent to
Obtain Air Permit (NORI) in The Baytown Sun and £l Perico newspapers, generally circulated in

%8 The NORI notified the public that a contested case hearing could be

Baytown, Texas.
requested within 30 days of publication of the NORI or “if’ a hearing request is timely filed in
response to this [NORI], the time period for requesting a contested case hearing will be extended
to thirty days after the mailing of the [ED’s] response to comments.™* On July 3, 2012, TCEQ

received timely requests for a contested case hearing from, among others, Air Alliance Houston,

* Pprotestants’ Closing Argument at 45-46. Protestants do not cite to any rule in support of their contention.
5 ED’s Closing Argument at 14-16.
7 Applicant’s Reply to Closing Argument at 42.

30 TAC ch. 39; Ex. 100 (Parmley Direct) at 46; EM Ex. 125 {Published Notice of Receipt of Application and
Intent to Obtain Air Permit, newspaper clippings, publisher’s affidavits, Public Notice Verification form, TCEQ
Chief Clerk’s Mailing List); see also ED Ex, A.

9 ED Ex. B; 30 TAC § 39.411(e) (Text of Public Notice).
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one of the Protestants in this proceeding,’™ which extended the time to request a contested case

hearing to 30 days after the ED’s Response to Public Comment was mailed.

However, on March 27, 2013, before the ED’s Response to Public Comment was issued,
Applicant filed a request to directly refer its Application to SOAH for a contested case hearing,

1

requiring TCEQ’s chief clerk to immediately refer the case® and for the ED to compile an

administrative record for SOAH.*%

On April 16, 2013, Applicant published the NAPD in The Baytown Sun and EI Perico.*”
The NAPD notified the public that a timely hearing request had already been received by TCEQ
and the deadline for requesting a contested case hearing was 30 days from the NAPD publication
date.”  The following is from the text of the NAPD, offset and bolded in accordance
with 30 Texas Administrative Code § 39.411, Text of Public Notice, published for this permit

application:

OPPORTUNITY FOR A CONTESTED CASE HEARING. A contested case
hearing is a legal proceeding similar to a civil trial in a state district court. A
person who may be affected by emissions of air contaminants from the
facility is entitled to request a hearing. . . .Requests for a contested case
hearing must be submitted in writing within 30 days following this notice to
the Office of the Chief Clerk, at the address provided in the information
section below,**

“0 ED Ex. 36 (ED’s Response to Public Comment) at 685.

“' Immediately after the ED issues a preliminary decision on an application, the Commission, on the request of the
applicant or the ED shall refer the application directly to the SOAH for a contested case hearing on whether the
application complies with all applicable statutory and regulatory requirements. Tex. Water Code § 5.557(a); 30
TAC § 55.210(a)b).

"2 When a case is directly referred to SOAH, the Commission by rule shall provide for public comment and the

ED’s response to public comment to be entered into the administrative record of decision on an application. Tex.
Water Code § 5.557(c) and 30 TAC § 55.210(c); ED Ex. 36 (ED)’s Respeonse to Public Comment} at 685-686.

30 TAC § 39.419(b); ED Ex. B (Published Notice of Application and Preliminary Decision, newspaper
clippings, publisher’s affidavits, Public Notice Verification form, TCEQ Chief Clerk’s Mailing List); see also EM
Ex. 100 {(Parmiey Direct) at 47-48; EM Ex. 126.

“¥If the case had not already been directly referred to SOAH, the NAPD would have been required to notify the
public that a contested case hearing couid be contested either within 3¢ days of publication of the NAPD or within
30 days of issuance of the ED’s Response to Public Comment. 30 TAC § 39.41{(e) and ().

% The ALJs note that the language in the NAPD comports with the instructions issued to Applicant by the ED on
April 9,2013. ED Ex. B.
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On April 22, 2013, the Commission issued an order directly referring the case to
SOAH.* When TCEQ’s chief clerk referred the Application to SOAH on May 29, 2013,
SOAH took jurisdiction™’ and the authority to name parties to the contested case hearing resided
with the ALJs.*® On June 28, 2013, the ED issued his Response to Public Comment*”’ and
issued a Final Draft Permit."'® On July 2, 2013, the ED filed the NORI, NAPD, and hearing
notices with SOAH, as part of the administrative record, with no objections to notice.”’' The
preliminary hearing, at which parties were named, was held on July 8§, 2013, less than 30 days

after the ED’s Response to Public Comment was issued, in Baytown, Harris County, Texas.
C. Applicable Law and Discussion

The law regarding notice requirements for requesting a contested case hearing in air

quality permit cases, as found at 30 Texas Administrative Code § 116.111, is

(b} In order to be granted a permit, amendment, or special permit amendment, the owner
or operator must comply with the following notice requirements. . . .

(2) Apphlications declared administratively complete on or after September 1, 1999, are
subject to the requirements of Chapter 39 of this title (relating to Public Notice) and
Chapter 55 of this title (relating to Request for Reconsideration and Contested Case
Hearings; Public Comment). .. .

WS TCEQ Interim Order Concerning the Application of ExxonMobil Chemical Corporation for a new Air Quality
Permit No. 102892, TCEQ Docket No. 2613-0657-AIR (April 22, 2013).

%71 TAC § 155.51, Jurisdiction states: “Acquisition of jurisdiction. SOAH acquires jurisdiction over a case when a
referring agency completes and files a Request to Docket Case form and any documents described in § 155.53 of

this title (relating to Request to Docket Case). A separate Request to Docket Case formn shall be completed and filed
for each case referred to SOAH.”

%30 TAC § 80.105(b) states, in part; “If jurisdiction is established, the judge shall: (1) name the parties. . .”; 30
TAC § 80.109(a), Designation of Parties, states, in part: “Determination by judge. All parties to a proceeding shall
be determined at the preliminary hearing or when the judge otherwise designates. . . .”

19 EM Ex. 100 (Parmley Direct) at 36-37; EM Ex, 123 (ED’s Response to Public Comment); see afso ED Ex. 36
(ED’s Response to Public Comment),

HY ED Ex. 30 (Final Draft Permit).
' ED Exs. A, B, and C.
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Publication of the NAPD

For cases that are directly referred to SOAH, 30 Texas Administrative Code § 55.210(e)
sets out the language that must be included if the NAPD is provided at or after direct referral.

Under the rule, the NAPD must notify members of the public that

a person who may be affected by emissions of air contaminants from the facility
or proposed facility is entitled to request a contested case hearing from the

[Clommission . . . [that] must be received by the end of the comment period or
within 30 days after the mailing of the [ED’s] response to comments (emphasis
added).*?

But when cases are directly referred to SOAH, TCEQ’s chief clerk is not required to mail
(or otherwise transmit) the ED’s Response to Public Comment,*” so including language in the
NAPD regarding a deadline related to mailing of the ED’s Response to Public Comment would
be irrelevant. The sections of 30 Texas Administrative Code § 55.156 that apply to directly
referred cases do not require TCEQ’s chief clerk to transmit the ED’s Response to Public
Comment and instructions for requesting a contested case hearing to “any person who submitted
comments during the public comment period, any person who requested to be on the mailing list
for the permit action, any person whe timely filed a request for a contested case hearing in

response to the [NORI], [OPIC], and the Office of Public Assistance.”*"

Specifically, 30 Texas Administrative Code § 55.156(f) provides that, for direct referrals
to SOAH, “sections {¢) and (d) of [30 Texas Administrative Code § 55.156] do not apply.”
Section (c¢) relates to the responsibility of TCEQ’s chief clerk—after the ED files his Response to

2 ED Ex. B; 30 TAC § 39.411(11)(A)(i). The ALIJs note that the required language applies to air permit
applications subject 1o the requirements for Prevention of Significant Deterioration and Nonattainment {i.e., major
NSR) permits in 30 Texas Administrative Code ch. 116. As discussed in section II of the PFD, the Application is

not subject o major NSR; 36 TAC § 55.152(a); see afso 30 TAC §§ 39.605(b) and 39.411(f)(5).

3 See 30 TAC § 55.210(d), stating which requirements of 30 TAC § 55.156 (refated to Public Comment
Processing) apply to directly referred cases, and 30 TAC § 55.156(f) stating that 30 TAC § 35.156(c), requiring
TCEQ’s chief clerk to mail the EI)’s Response to Public Comment, does not apply in directly referred cases.

430 TAC § 55.156(c)(2). But 30 TAC § 55.156(f)(1) states that 30 TAC § 55.156(c)(2) does not apply to divectly
referred cases.
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Public Comment—to mail (or otherwise transmit) the ED’s Response to Public Comment to
certain persons, along with instructions for requesting a contested case hearing (emphasis added).
TCEQ’s chief clerk is not required to transmit such instructions for directly referred cases.
Section (d) sets out the information that must be included in the TCEQ chief clerk’s instructions
regarding how to request a contested case hearing. Again, section (d) does not apply to directly
referred cases. Therefore, members of the public need only be notified that a request for a
contested case hearing must be received by the Commission by the end of the comment period.
There is no evidence that any hearing requests were filed, in the instant case, within the 30-day

comment period,
Public meeting for directly referred cases

The NAPD also notified members of the public of an opportunity to request a public
meeting within 30 days of publication. There is no evidence that a public meeting—which is
intended for the taking of public comment and is not a contested case proceeding—was held
following publication of the NAPD.""® The direct referral rule requires that, to the extent
practicable, a public meeting for any directly referred case shall be held prior to or on the same
date as the preliminary hearing®'® and the public comment period shall be extended to the close
of any public meeting.”'” Had a public meeting been held the same date as the preliminary
hearing—July 8, 2013 in the instant case—the ED could not have issued his Response to Public
Comment until after the preliminary hearing, during which parties would have been named and a
procedural schedule, including a date for the hearing on the merits, could have been established.
In addition, parties could have discussed and reached a settlement at the preliminary hearing.
Further, the rule allows for the public meeting to be held affer the preliminary hearing (emphasis
added), in which case the ED’s Response to Public Comment would not be issued until the
contested case hearing process was already underway. The rule does not require the NAPD to

inform members of the public of a right to request a contested case hearing for up to 30 days

530 TAC § 55.210(c),
#1630 TAC § 55.210(c)(2).
AT 30 TAC § 55.210(c)(4).
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after the ED’s Response to Public Comment is mailed, when a contested case hearing already

could be in progress.

Instead, the rule requires the NAPD {o notify members of the public of their right to
request a contested case hearing either within 30 days of publication or within 30 days after the
ED’s Response to Public Comment is mailed (emphasis added). The rule does not require the
NAPD to notify members of the public of both options. The ED chose to notify the public of the
right to request a contested case hearing within 30 days of publication of the NAPD, in
accordance with all relevant rules. The Texas standard for judicial deference towards an
agency’s interpretation of its own rules is well-recognized as deference towards the agency

unless the agency’s interpretation is, “plainly erroneous or inconsistent with the regulation.”*'®

Processing Public Comments

For directly referred air quality permit cases, the law regarding processing public
comments is set out at 30 Texas Administrative Code § 55.210, which states that “[a] case that
has been directly referred to SOAH shall be subject to the public comment processing

requirements of 30 Texas Administrative Code § 55.156(a) and (b)(1) and (3).”
In relevant part, 30 Texas Administrative Code § 55.156 states:

(a} The chief clerk shall deliver or mail to the [ED], [OPIC], the Office of Public
Assistance, the director of the Alternative Dispute Resolution Office, and the applicant
copies of all documents filed with the chief clerk in response to public notice of an
application.

(b) If comments are received, the following procedures apply to the [ED].
(1) Before an application is approved, the [ED] shall prepare a response to all timely,

relevant and material, or significant public comment, whether or not withdrawn, and
specify if a comment has been withdrawn. Before any air quality permit application for a

W See Pub. Util Comm'n v. Gulf States Utils. Co., 809 S.W. 2d 201, 207 (Tex 1991); see also Mont Belvieu
Caverns, LLC v. Texas Comm 'n on Environmental Quality, 382 S.W.3d 472, 487 (Tex. App.-Austin, 2012)(*To the
extent our analysis turns on TCE(Q}'s construction of the rules themselves, we defer to the agency’s interpretation of
its own rules unless that interpretation is plainly erroneous or inconsistent with the text of the rule or underlying
statute.”)
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[PSD] or Nonattainment permit subject to Chapter 116, Subchapter B of this title
(relating to [NSR] Permits) . . . is approved, the [ED] shall prepare a response to all
comments received. The response shall specify the provisions of the draft permit that
have been changed in response to public comment and the reasons for the changes. . ..

(3) The [ED] shall file the response to comments with the chief clerk within the shortest
practical time after the comment period ends, not to exceed 60 days.

When cases are directly referred to SOAH, and public comments are recetved, the ED is
required (o prepare a response to public comments and file the response with TCEQ’s chief clerk
within 60 days after the comment period ends. 30 Texas Administrative Code § 55.156(b)(1)
and (3). In the instant case, the public comment period ended May 16, 2013, and the ED’s
Response to Public Comment was filed within 60 days, on June 28, 2013. There is no express
requirement that the TCEQ chief clerk issue instructions notifying persons they have 30 days
from the time the ED’s Response to Public Comment is filed to request a contested case hearing.
And, because such instructions are required to be sent pursuant to 30 Texas Administrative Code
§ 55.156(c) after the ED files his Response to Public Comment, and 30 Texas Administrative
Code § 55.156(c) does not apply to cases that are directly referred to SOAH, affected persons do
not have 30 days after the ED’s Response to Public Comment is filed to request a contested case

hearing.
Commission’s Order

Applicant noted that the April 22, 2013 TCEQ Commission Interim Order directly
referring this matter to SOAH for a contested case hearing requires that “[tlhe preliminary
hearing in this matter shall not convene until after the [ED] has issued his Response to
Comments.”""  The Commission could have ordered other special conditions relating to the
Response to Comments——such as a 30-day waiting period during which persons could request a

contested case hearing—but did not.

M2 See TCEQ Interim Order Concerning the Application of ExxonMobil Chemical Corporation for a New Air

Quality Permit No. 102892, Ordering Provision No. 2, TCEQ Docket No. 2013-0657-AIR (April 22, 2013).
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D. ALJs® Conclusion

Applicant’s direct referral of its own Application, in accordance with 30 Texas
Administrative Code § 55.210, provided the only applicable procedures by which interested
persons could request a contested case hearing. The NAPD contained all required language
properly notifying members of the public how to request a contested case hearing. The ED
correctly instructed Applicant to notify members of the public that they had until the end of the
comment period, which was 30 days after the April 16, 2013 publication of the NAPD, to request
a contested case hearing. There was no duty to notify members of the public that they had until
30 days after issuance of the ED’s Response to Public Comment to request a contested case
hearing. The ALIJs, therefore, find notice regarding requesting a contested case hearing, as
contained in the NAPD, was not deficient. Specifically, notice properly gave members of the
public an adequate opportunity to request a contested case hearing in this matter consistent with

Commission rules, The ALJI's overrule Protestants’ obiection to notice.

VI. TRANSCRIPT COSTS

A certified court reporter must make a verbatim record and transcript of a contested case
hearing.**" The Commission may assess reporting and transcription costs to one or more of the
parties participating in the proceeding.*?' Applicant paid or will pay $4,002.50 to the reporting

service for transcripts of the preliminary hearing and the hearing on the merits,*?

Applicant
requested that at least 25% of the transcript costs be assigned to Protestants, and that the
remaining percentage be assigned to Applicant, Protestants asked that transcript costs be

assessed only against Applicant.

In arguing that Applicant should be required to pay all transcript costs, Protestants

suggested that “this proceeding resulted from Applicant’s choice of a direct referral . . . [and as

2% 30 TAC § 80.23(a), Transcriptions of Hearings.
2 See 30 TAC § 80.23(d)(1)(reasonable allocation of transcription costs).

22 See invoice at Applicant’s Closing Argument, Attachment 9.
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such] the scope of the contested case hearing was not limited to issues raised in Protestants’
hearing requests.” To the contrary, Applicant responded, Protestants” hearing requests and

o have required Applicant to

comments submitted to TCEQ were extensive enough
essentially carry the burden of proof on the entire Application whether or not a direct referral had
been requested. Only after the hearing on the merits concluded were the issues narrowed, when
the parties arrived at a post-hearing briefing schedule that identified the six disputed issues

addressed in this PFD.
A, Applicable L.aw, Evidence, and Argument

The Commission shall consider the following factors in assessing reporting and

transcription costs:

(A)  the party who requested the transcript;

(B)  the financial ability of the party to pay the costs;

(C)  the extent to which the party participated in the hearing;

(D)  the relative benefits to the various parties of having a transcript,

(E)  the budgetary constraints of a state or federal administrative agency participating
in the proceeding; . . . and

(G)  any other factor which is relevant to a just and reasonable assessment of costs.'”

L. The party who reqguested the transcript

The ALJs ordered Applicant to arrange for and pay a court reporter to record and
transcribe the hearing on the merits, and to deliver the original transeript to the ALJs and two
copies to TCEQ’s chief clerk.*®  Applicant’s request for the transcript was made “subject to

reimbursement from other parties upon assessment of costs.”"”’ Thus, Applicant’s request for

2 Protestants” Closing Argument at 45-46.

% protestants Exs, 3A and 3B (Comments/hearing requests submitted to TCEQ, July 3, 2012 and May 16, 2013).
5 30 TAC § 80.23(d)(1), Transcriptions of Hearings.
128 See SOAH Order No. 2 at 7; see also 30 TAC § 80.23(b)}(5)(granting authority to the ALJs to order a transeript),

12730 TAC § 80.23(b)(5)granting authority to ALJs to order a transcript); 30 TAC § 80.23(d) 1)(A) consideration
of the party who requested the transcript).
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the transcript does not automatically require Applicant to pay the entire invoice. Protestants
complained that Applicant did not furnish them with a copy of the transeript,”® but Applicant
was under no obligation to deliver Protestants a copy of the transcript at Applicant’s expense.*”’
To the contrary, TCEQ’s rules allow for parties other than the ED and OPIC to pay for their own

copy of the transcript.”*

2. The financial ability of the party to pay costs

1 there is no

Although Applicant has the financial ability to pay for the transcript,
evidence that Protestants do not have the financial wherewithal to pay their fair share. Thus,

Applicant’s ability to pay is not dispositive.

3. The extent to which the party participated in the hearing

2

Applicant and Protestants participated in the hearing.”? Thus, this factor shows that

Applicant and Protestants each should be assessed a fair share of the transeript costs.

4, The relative benefits to the parties of having a transcript

Applicant and Protestants benefitted equally from the transcript in the creation of an

evidentiary record and in their preparation of closing arguments and replies.”® Therefore, this

2% Pprotestants’ Closing Argument at 46,
% See SOAH Order No. 2 at 7.

#5030 TAC § 80.23(b) provides in part that “A request for a transcript of & proceeding already reported may be
made directly to the court reporter” and 30 TAC § 80.23(f) allows for a court reporter to sell copies of the transcript
in proceedings in accordance with TCEQ’s court reporter services agreement (if applicable), but that TCEQ must
comply with the Public Information Act. Protestants’ Closing Argument states that Protestants obtained a copy of
the transcript from the TCEQ Chief Clerk. Protestants Closing Argument at 46.

1 See 30 TAC § 80.23(d)(1)(B)(financial ability to pay).
©2 30 TAC § 80.23(d)(1)(C)(participation in the hearing).
3330 TAC § 80.23(d)(1)(D)(relative benefits).
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factor preponderates toward a recommendation that Applicant and Protestants should be assessed

their fair share of the transcript costs.

5. Budgetary constraints of a participating state administrative agency

The ED and OPIC fulfilled their statutory duties by participating in the hearing. The
ED’s participation in any contested case hearing is limited to two issues: (1) to provide
information to complete the administrative record; and (2) to support the ED’s position
developed during the underlying proceeding. OPIC cannot be assessed transcription costs since
it cannot appeal any act of the Commission.*

against the ED or OPIC.

Thus, transcript costs should not be assessed

6. Any other factor relevant to a just and reasonable assessment of costs

Other factors “relevant to a just and reasonable assessment of costs,”"’

Applicant
contended, are: (1) although Protestants raised numerous issues in their comments and in their
disclosures under Rule 194 of the Texas Rules of Civil Procedure, they only asked questions
during cross-examination about a fraction of the issues that they had raised; (2) their only
witness was Mr. Powers; (3) they did not depose a singie witness for Applicant; (4) they
propounded extensive discovery requests which prompted Applicant to identify and produce
approximately 11,809 documents (comprising 343,708 pages) to Protestants, none of which were
raised by Protestants in their pre-filed testimony or in the hearing on the merits; (5) they
produced very little of their own evidence to enter into the record and would not agree on any

meaningful stipulations to streamline the hearing on the merits; ¢ and (6) Protestants readily

admitted they were not prepared to challenge more than a limited number of issues in the

B4 Tex. Water Code §§ 5.228 (ED participation at hearings), 5.273 (OPIC is a statutory party), 5.275 (OPIC may
not appeal); see also 30 TAC § 80.23(d)(2)}no transcript costs {0 statutory parties who may not appeal).

3330 TAC § 80.23(d)(1)(G)other factors),
3 Preliminary Hearing Tr. at 47-30; Tr. at 16,
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Appiication.437 Although Protestants suggested that they opposed an expedited hearing, the fact
is, as acknowledged by SOAH Order No. 2 in this case,”® Protestants agreed to the hearing
schedule at the preliminary hearing and even suggested that “we might need a couple extra
days [for the hearing on the merits] . . . but the first day we can certainly agree on would be

[October 1, 20131.%°

Applicant concluded that not assessing some of the transcript costs against Protestants

would be inequitable and unjust to Applicant.
B. AlLJs’ Analysis and Conclusion

The ALIJs find that dividing the transeript costs between Applicant and Protestants is just
and reasonable, based on the factors that must be considered in accordance with TCEQ’s rules.
The ALIJs therefore recommend that Applicant be assessed 75% of the transcript costs and

Protestants pay 25% of the transcript costs.
VH. CONCLUSION

Because the Application was directly referred to SOAH for a contested case hearing,

Applicant had the burden te prove by a preponderance of the evidence that the Application

440

satisfies all applicable statutory and regulatory requirements. However, the only disputed

“1 - All other issues are not in

issues are those identified in the Post-Hearing Briefing Outline.
dispute. Applicant has demonstrated by a preponderance of the evidence that the Application

satisfies the requirements necessary for approval with regard to the disputed issues that are

7 Protestants explained that because the case was directly referred to SOAH, the hearing was not limited to issues
raised in Protestants’ hearing requests. Protestants’ Closing Argument at 46,

8 SOAH Order No. 2 at 2.
39 preliminary Hearing Tr. at 165,

0 TCEQ Interim Order Concerning the Application of ExxonMobil Chemical Corporation for a new Air Quality
Permit No. [02892; TCEQ Docket No. 2013-0657-AlR (April 22, 2013)); Tex. Water Code § 5.557(a); 30 TAC
§ 55210(b).

M1 See Rule 11 Agreement filed by the parties on October 4, 2013, pursuant to Tex. R. Civ. P. 11.
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identified in the Post-Hearing Briefing Outline, as discussed hercin. Therefore, the ALJs
recommend that the Commission approve the Application, issue a permit consistent with the
Final Draft Permit, and adopt the Proposed Findings of Fact and Conclusions of Law that are

being submitted separately.

SIGNED December 18, 2013,

SHARON CLONINGER
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

M@M//@%

RICHARD R. WILFONG
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

\%ymw ( %/mf/ae/z/




TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER CONCERNING THE APPLICATION OF EXXONMOBIL FOR ISSUANCE,
OF AIR QUALITY PERMIT NO. 102982 FOR THE CONSTRUCTION OF A NEW
ETHYLENE PRODUCTION UNIT AT EXXONMOBIL’S BAYTOWN OLEFINS
PLANT, LOCATED IN HARRIS COUNTY, TEXAS
TCEQ DOCKET NO. 2013-0657-A1R
SOAH DOCKET NO. 582-13-4611

On , the Texas Commission on Environmental Quality (TCEQ or

Commission) considered the application of ExxonMobil Chemical Company (ExxonMobil} for
issuance of Air Quality Permit No. 102982 for the construction of a new ethylene production unit
at ExxonMobil’s Baytown Olefins Plant, located in Harris County, Texas. A Proposal for
Decision (PFD) was presented by Sharon Cloninger and Richard R. Wilfong, Administrative
Law Judges (ALJs) with the State Office of Administrative Hearings (SOAH), who conducted a
hearing concerning the application on October 1-2, 2013, in Austin, Texas.

After considering the ALJs’ PFD, the Commission adopts the following Findings of Fact
and Conclusions of Law:

I. FINDINGS OF FACT

1. On May 21, 2012, ExxonMobil Chemical Company (Applicant) filed an application

(Application) with the Texas Commission on Environmental Quality (TCEQ or

Commission} for a permit to construct a new Lthylene Production Unit (EPU) at

Applicant’s Baytown Olefins Plant (BOP) in Baytown, Texas. The Application was



10.

supplemented from time to time after it was initially filed and included confidential
material.

The Application proposes to construct an EPU that would include eight new steam
cracking furnaces and recovery equipment, including a quench tower, caustic wash
facilities, and a deethanizer and acetylene converter, a demethanizer system, and an
ethylene recovery process.

Ancillary equipment proposed includes a decoking unit, a cooling tower, a flare system, a
wastewater collection tank, small emergency diesel storage tanks, backup diesel engines,
and a firewater booster pump.

The Application proposes equipment typical for chemical manufacturing plants similar to
the proposed EPU.

On May 30, 2012, Applicant submitted revisions to TCEQ Form PI-1.

On May 30, 2012, the Executive Director (ED) declared the Application administratively
complete,

On June 22, 2012, Applicant published a Notice of Receipt of Application and Intent to
Obtain Air Permit in The Baytown Sun and El Perico (Spanish-language) newspapers
generally circulated in Baytown, Texas.

On August 28, 2012, Applicant submitted a response to a TCEQ Request for Additional
Information, which included confidential material.

On November 19, 2012, Applicant submitted an Air Quality Modeling Analysis to
TCEQ.

Applicant responded to additional TCEQ Requests for Information on November 14, 16,

December 5, 7, and 14, 2012.



1.

12,

13,

14,

15.

16.

17.

18.

9.

20.

21.

22.

On December 10, 2012, and January 8, 14, and 17, 2013, Applicant submitted
supplemental information relating to the Air Quality Modeling Analysis.

On January 18, 2013, Applicant submitted a supplement to the Application, which
included confidential material.

On April 1, 4, and 5, 2013 Applicant supplemented the Application with additional
information relating to cooling tower emissions, which included confidential material.

On April 8, 2013, Applicant submitted supplemental information relating to testing of
decoking vents.

On April 9, 2013, the ED concluded that the Application was technically complete,
issued a Draft Permit, and recommended that the Application be approved.

On April 16, 2013, Applicant published a Notice of Application and Preliminary
Decision in The Baviown Sun and El Perico.

The public comment period ended on May 16, 2013.

TCEQ received timely comment letters from the United States Environmental Protection
Agency (EPA), Environmental Integrity Project (EIP) on behalf of Sierra Club and
Air Alliance Houston (Protestants), and Jimbo Wells.

The Application was made available for public inspection during the entire public
comment period at the Sterling Municipal Library in Baytown, Texas.

Applicant posted required signs, including alternative language signs.

On May 22, 24, 28, and 29, 2013, Applicant responded to TCEQ requests for additional
modeling information, which included confidential material.

On March 27, 2013, Applicant formally requested that the Application be directly

referred to SOAH.

L



23,

24,

25.

26.

27,

28.

On April 22, 2013, the Commission referred the matter to the SOAH to conduct a
contested case hearing and to issue a proposal for decision (PFD).

On June 7, 2013, Applicant published an Amended Notice of Hearing in the
Baytown Sun.

On June 28, 2013, the ED issued his Response to Public Comment and issued a Final
Draft Permit.

Administrative Law Judges (ALJs) Sharon Cloninger and Richard R. Wilfong convened a
preliminary hearing in Baytown, Texas, on July 8, 2013. No party contested either notice
or jurisdiction and jurisdiction was established.

At the preliminary hearing, the ALJs granted party status to Protestants, which shared
counsel and were aligned for purposes of their participation at the hearing.

The hearing on the merits was held October 1-2, 2013, at SOAH, William P. Clements
State Office Building, 300 West 15th Street, Fourth Floor, Austin, Texas, All parties
appeared and participated in the hearing. The record closed October 25, 2013, after the

parties filed written closing arguments and replies.

Completeness of Application

29.

30.

31.

32

The Application is for a minor New Source Review (NSR) air quality permit No.102982.
The Application includes a complete Form PI-1 General Application signed by
Applicant’s authorized representative. The Application was also submitted under the seal
of a registered Texas Professional Engineer.

Applicant paid the $75,000.00 application fee.

The Application fully addresses all of TCEQ’s requirements for an air quality permit

application.



33. The Application properly identifies and addresses all sources of air emissions from the
proposed EPU.

Emissions

34.  Applicant’s proposed EPU may emit: CO, NO,, 8O», and PM, including PMjqand PMy s,
and non-criteria pollutants H,SO4, acetylene, ammonia, benzene, 1,3 butadiene, butene,
1-butene, ethylbenzene, ethylene, n-hexane, isopropy! benzene, naphthalene, n-pentane,
toluene, light VOCs, heavy VOCs, and xylene.

Location

35. The EPU will be located in a portion of Harris County, Texas, that has been designated a
non-attainment area for ozone.

36. There are no schools located within 3,000 feet of the proposed site.

Protection of Public Health and Welfare, 30 TAC § 116.111{a)2xA)

37. Emission rates of regulated air contaminants were calculated using conservative and
widely-accepted emissions factors and methodologies published in EPA and TCEQ
guidance documents.

38. Applicant performed air dispersion modeling to demonstrate that emissions from the
proposed EPU will be protective of public health and welfare.

39. Applicant submitted a modeling protocol to TCEQ for review prior to conducting the air
dispersion modeling; the ED approved the modeling protocol. The protocol addressed all
modeling inputs, including the control options, source options, receptor options,
houndary options, meteorological options, terrain options, output options, and

contaminants modeled.



40,

41.

42.

43,

44,

45.

46.

47.

48.

Applicant used the American Meteorological Society/Environmental Protection Agency
Regulatory Model (AERMOD) Version 12060,

The modeling was conducted in accordance with TCEQ and EPA guidelines.

All sources of air contaminants were included in the modeling analysis.

The modeling submitted by Applicant yielded conservatively high prediciions of ambient
impacts. Actual impacts from the proposed EPU will be only a fraction of the impacts
estimated by the model.

Applicant’s Air Dispersion Modeling was acceptable.

The Application complies with all applicable rules and policies, and documented its
conclusion in an internal report called the “Construction Permit Source Analysis &
Technical Review.”

The modeling analysis was acceptable for all review types and poliutants and the
predicted impacts from the proposed project were acceptable in accordance with TCEQ
rules and guidelines.

Demonstrating compliance with all rules and regulations of TCEQ demonstrates that the
Application both protects public health and welfare and that the Application complies
with the intent of the Texas Clean Air Act (TCAA).

Applicant will comply with all TCEQ rules and regulations and with the intent of the

TCAA, including the protection of the health and property of the public.

NAAOS Analysis

49,

National Ambient Air Quality Standards (NAAQS) apply throughout the United States

and are set at levels protective of public health and welfare with an adequate margin of

safety.
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51.

52.

53,

54,

55.

56.

Primary NAAQS are health-based standards set to protect the health of sensitive
individuals, such as asthmatics, children, and the elderly.

Secondary NAAQS are established to protect public welfare, including protection against
decreased visibility, damage to animals, crops, vegetation, and buildings.

The EPA has established NAAQS for six pollutants, referred to as “criteria” pollutants:
sulfur dioxide (S0O»), ozone, nitrogen dioxide (NO.), carbon monoxide (CO), lead, and
particulate matter (PM), including PM with an aerodynamic diameter less than 10
micrometers (PMyg) and PM with an aerodynamic diameter less than 2.5 micrometers
(PM3 5).

Air dispersion modeling is used to determine whether predicted ground level
concentrations (GLCs) of air contaminants will cause or contribute to exceeding
NAAQS.

If the highest predicted concentration of a pollutant at or beyond the property line due to
an applicant’s emissions fall below the corresponding NAAQS Significant Impact Level
(SIL)—which is a conservative screening level set by the EPA for each NAAQS criteria
pollutant—then no further analysis is required and compliance with NAAQS has been
demonstrated.

Applicant modeled CO, NO,, PMyg, PMy 5, and SO, for the purpose of the State NAAQS
analysis. Applicant’s modeling showed maximum concentrations did not exceed the SIL
for CO, NO2, PMig, PM; 5 (annual), and SO,, and therefore, demonstrated compliance
with the NAAQS for these pollutants and averaging times.

No NAAQS demonstration is required for ozone in nonattainment areas. No ozone

modeling is required for the Application because ozone modeling is not required in an



57.

38.

59.

60.

61.

62.

63.

ozone nonattainment area, but ozone is instead addressed through TCEQ’s cap-and-trade
programs for NOx and VOCs.

Lead will not be emitted from the proposed EPU.

Applicant’s modeling analysis predicted the maximum GLC for PM; s (24-hour) is above
the SIL; therefore, a further site-wide Refined Screening Analysis was performed.
Applicant’s Refined Screening Analysis for PMas (24-hour) included the proposed
maximum allowable emissions authorized for PM; s (24-hour) in the Final Draft Permit in
addition to all existing emission sources of PM, s at the BOP, at their maximum allowable
emissions rates, and from planned maintenance, startup, and shutdown (MSS), and a few
sources at off-site locations recently permitted but not constructed. A representative
background concentration of PMays (24-hour) from a nearby monitoring station was
added and the sum was compared to the 24-hour PMy s NAAQS.

The Refined Screening Analysis resulted in a total PMys (24-hour) concentration of
30.4 pg/m?, which is below the 24-hour primary and secondary NAAQS of 35 pg/m®.
The modeling was conservative and demonstrated the project will not cause or contribute
to exceeding NAAQS for PM, 5 (24-hour).

The PM3s (Annual) NAAQS analysis demonstrates tﬁat the maximum predicted GLC-
max for annual PM; 5 was 0.2 ug/m3, which is only 65.1% of the SIL for annual PM, s,
which is set at 0.3 pg/m3. Thus, no additional modeling to demonstrate compliance with
the PM; 5 (Annual) NAAQS of 12 ug/m3 was required based on recent EPA guidance.
The PM, ;s NAAQS analysis was appropriate based on recent EPA guidance adopted in

response to a United States Court of Appeals decision that vacated the PM; s SILs.



64.

65,

Emissions from Applicant’s proposed EPU will not cause or contribute to any exceeding
of the NAAQS.

Since the proposed emissions will not cause or contribute to exceeding the NAAQS, no
adverse health or welfare effects will result from any emissions of criteria pollutants from

the proposed EPU.

State Property Line Analysis

66.

67.

68.

69.

70,

State property line standards for sulfur compounds set maximum concentrations of such
compounds due to emissions from within an applicant’s property lines.

Applicant’s proposed EPU will emit SO, and sulfuric acid (H,SO,), substances for which
State Property Line Standards exist.

The maximum modeled 1-hour SO, concentration predicted to result from Applicant’s
EPU emissions is 6.4 pg/m?, which is below TCEQ’s 1-hour standard of 715 pug/m’.

The maximum modeled H,SO4 concentrations predicted to result from Applicant’s EPU
emissions are <0.1 pg/m’ (1-hour) and <0.1 pg/m?® (24-hour), which are below TCEQ’s
1-hour standard of 50 ng/m® and 24-hour standard of 15 pg/m’.

Applicant’s EPU emissions will not exceed any State Property Line Standard.

State Effects (ESL) Analysis

71.

Effects Screening Levels (ESIs) are conservative health or welfare-based screening
levels used to evaluate the potential for health and welfare effects for constituents without
a NAAQS or TCEQ Property Line Standard. Modeled GLCs are compared to the ESLs
in accordance with TCEQ guidance. TCEQ has developed ESLs for more than

5,000 compounds.



72.

73.

74.

75.

ESLs are conservative guidelines set at levels well below those where health or welfare
effects are likely to occur. If modeled concentrations of a constituent are below the ESL,
adverse effects are not expected. Modeled concentrations that exceed the ESLs do not
indicate that adverse health or welfare effects are likely but instead point to the need for
additional modeling or technical evaluation.

Applicant estimated impacts of sixteen compounds: acetylene, ammonia, benzene, 1,3
butadiene, butene, 1-butene, ethylbenzene, ethylene, n-hexane, isopropyl benzene,
naphthalene, n-pentane, toluene, light VOC, heavy VOC, and xyléne. All pollutants that
would be emitted from the EPU that were not previously modeled in the NAAQS or State
Property Line Analysis were modeled as part of the State Effects modeling.

The off-site GLC-max of all the pollutants that were modeled for the hourly and annual
averaging periods are below 10% of the ESL, except ammonia, ethylene, and light VOC.,
Therefore, the modeling demonstrated that emissions of acetylene, benzene, 1.3
butadiene, butene, 1-butene, ethylbenzene, n-hexane, isopropyl benzene, naphthalene, n-
pentane, toluene, heavy VOCs, and xylene would be protective of health and welfare, and
no further analysis was required.

Applicant conducted refined site-wide (including both proiect-related and non-project-
related emissions at the BOP) for ammonia, ethylene, and light VOC that resulted in
predicted annual GEC-max concentrations for all three compounds that were below their
respective ESLs and an hourly GLC-max concentration of ethylene that was below the 1-
hour ESL for ethylene. Therefore, the modeling demonstrated that the emissions of
ammonia (annual), ethylene (both [-hour and annual), and light VOC (annual) will be

protective of health and welfare.
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76.

77.

78.

The GLC-max predicted for ammonia (1-hour) and light VOC (1-hour) were further
evaluated based on: 1) the magnitude of the ESL exceedance; 2) the frequency of
exceedances; and 3) whether the GLC-max was predicted to occur on industrial or non-
industrial property, in accordance with TCEQ guidance.

Applicant predicted a 1-hour GLC-max for ammonia approximately 2.6 times the ESL
and a I-hour GLC-max for light VOC approximately 2.5 times the LESL. Both
concentrations were expected to occur only 14-16 hours per year on industrial property
and 5 hours per year on non-industrial property. Given the small magnitude and
frequency of exceedences, no adverse health or welfare effects are expected to occur
from these emissions.

The ED reviewed the modeling analysis for non-criteria pollutants and determined that
the results of the State Effects Review demonstrated that emissions from the proposed

EPU would be protective of health and welfare.

Measurement of Emissions, 30 TAC § 116.111(a)}{2)(B)

79.

80.

g1.

Applicant is required to comply with applicable sampling requirements to measure
emissions in accordance with 30 Texas Administrative Code § 116.115(b)2XC).
Applicant is required to perform initial stack testing to confirm the actual quantities of air
contaminants being emitted into the atmosphere from the furnaces.

Applicant is required to properly install, operate, and maintain confinuous emissions
monitoring systems (CEMS) to provide a continuous demonstration of compliance with
limits on emissions of NOx and CO from the furnaces based on the design and
performance standards in 40 CFR Part 60, Appendix B, Performance Specification Nos. ]

through 9.
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82.

83.

84.

85.

86.

87,

Applicant is required to measure ammonia concentrations in each exhaust stack
associated with the selective catalytic reduction (SCR) control device.

Applicant is required to install and operate flow meters to measure fuel flow usage for
each furnace and for monitoring stack exbaust from the fﬁrnaces as required by EPA
specifications in 40 CFR Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.

Applicant is required to monitor the flow and composition of streams sent to the flares as
required by EPA specifications in 40 CFR Part 60, Section 10.0, Appendix B,
Performance Specification 9, and the heating value of gas combusted in the flares must
be calculated in accordance with 40 CFR § 60.18(f).

Applicant is required to sample total dissolved solids (TDS) and conductivity of the
cooling water to demonstrate compliance with cooling tower emission limits.

The Final Draft Permit contains adequate provisions for measuring emissions that are
required by federal standards such as the New Source Performance Standards (NSPS)
that apply, and as required by TCEQ’s rules in 30 Texas Administrative Code § 101.8
relating to sampling and 30 Texas Administrative Code § 101.9 relating to sampling
ports.

The Final Draft Permit’s provisions for measuring emissions from the EPU are
comparable to other issued permits approved by TCEQ for similar facilities and are

adequate to assure compliance with the permit conditions and emissions limitations.
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Nonattainment Review, 30 TAC § 116.111(a)2)H) and

Prevention of Significant Deterioration, 30 TAC § 116.111{a)(2)(1)

88.

89.

90.

91.

92.

93.

94.

95.

96.

Applicant established a Plant-wide Applicability Limit (PAL) for VOCs, NOy, PM, SO,
CO, and Sulfuric Acid (H;S04) in Permit No. 3452 (PALS6) that was issued on August 24,
2005.

Applicant’s existing PALG6 does not authorize any facility to emit air poilutants, but
establishes an annual emissions level below which new and modified facilities, or
emissions units at a major stationary source, will not be subject to major new source
review so long as the new emissions added to existing emissions at the site are under the
PAL Caps.

Applicant’s existing BOP site 1s in compliance with PAL6.

The Semi-Annual Report (SAR) is used to determine compliance with PAL6,

The Annual Emissions Inventory Update is not used to determine compliance with PAL6.
PALSG specifies the methods that must be used by Applicant to demonstrate compliance
with the PALs. All SARs prepared by Applicant have demonstrated compliance with the
PALs contained in PALG.

PM emissions from cooling towers were not included in the PM PAL Cap in 2005 based
on TCEQ policy and practice when PAL6 was issued. Determining compliance with
PALG does not include PM emissions from the cooling towers.

The PM PAL limit in Applicant’s PAL6 also includes a PM, s and a PM;o PAL based on
TCEQ practice and EPA’s Surrogate Policy. Once a PAL is issued, it remains the federal
applicability limit through the term of the 10-year PAL.

Applicant can manage new emissions under the existing PAL Caps by instifuting

additional emission reductions, if necessary, in other areas of the BOP.
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97.

The Application does not trigger federal nonattainment NSR and is not subject to federal
PSD permitting requirements because emissions proposed fo be authorized in the
Application for the EPU will be managed by Applicant such that they will fit under the

existing PAL Caps.

Best Available Control Technology (BACT). 30 TAC § 116.111(a)(2)(C)

98.

99.

100.

101.

102.

103.

BACT is an air pollution control method for a new or modified facility that, through
experience and research, has proven to be operational, obtainable, and capable of
reducing or eliminating emissions from the facility, and is considered techni_caliy
practical and economically reasonable for the facility. The emissions reduction can be
achieved through technology such as the use of add-on control equipment or by
enforceable changes in production processes, systems, methods, or work practice.

The Application includes a complete and accurate BACT analysis that satisfies TCEQ
requirements.

In undertaking its BACT analysis, Applicant considered reliable authorities, including
TCEQ guidance and BACT analyses in other permit applications, primarily the
ChevronPhillips permit for a similar EPU.

BACT applies to the steam cracking furnacés, including the decoking drums, the
atmospheric process vent, the cooling tower, the flare system, the storage tanks, the diesel
engines, equipment component fugitives, and planned MSS activities.

The Application provides sufficient information about the design and operation of the
furnaces necessary to perform BACT analyses on the furnaces.

Applicant reviewed the ChevronPhillips application as well as other applications for

similar EPUs to determine what those applications had proposed as BACT for cracking
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104,

105.

106.

107.

108.

109.

110.

furnaces; no other permit contained a furnace BACT that is more stringent than what is
proposed in the Application,

Applicant will achieve BACT for the proposed furnaces by the use of ultra-low NOx
burners, SCR, good design and combustion practices, and the combustion of low sulfur
fuel.

TCEQ guidance for process furnaces provides for a case-by-case Tier I BACT review
when the NOx emissions rate will be above 0.01 Ib NOx per MMBtu.

Applicant will meet 0.01 1b NOx per MMBtu on an annual average basis for the furnace
block with ultra-low NOx burners, using SCR and good design and combustion practices,
which is BACT for NOx for pyrolysis furnaces.

Applicant’s SCR systems for the proposed furnaces will be designed and operated to
control NOx emissions while meeting the ammonia slip requirements. Applicant will
meet 10 ppmvd at 3% O, on a 12-month rolling average, which is BACT for ammonia.
Applicant will control CO emissions to 50 ppmvd at 3 vol% O, on a 12-month rolling
average using good combustion and maintenance practices. This represents BACT for
CO from the furnaces.

Applicant will meet BACT for PM emissions from the furnaces, which is less than 5%
opacity.

Applicant will control SO; emissions from the furnaces with the use of a low-sulfur fuel,
such as natural gas. The proposed furnaces will exceed BACT for SO, through the firing
of supplemental hydrogen from the process because hydrogen contains no sulfur and,

therefore, results in no SO, emissions.
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111,

112.

113,

114,

115,

il6.

117,

118.

Applicant will control VOC from the furnaces through the use of good combustion
practices and the existence of high combustion temperature in the furnaces. The
proposed furnaces will exceed BACT for VOC through the firing of hydrogen from the
process because the burning of hydrogen results in no VOC emissions.

Because ChevronPhillips’ EPU application triggered a federal nonattainment review, the
lowest achievable emissions rate (LAER), a higher level of control than BACT, was
required for VOC.  Applicant’s proposed BACT for VOC was equivalent to
ChevronPhillips” and therefore exceeds BACT.,

Applicant will use good combustion and maintenance practices and the use of cyclonic
separation that will achieve 95% contro! which is BACT for PM for the decoking drum.
Applicant will use good combustion and maintenance practices, which includes the use of
a minimum steam rate of 45,000 lbs/hr which is BACT for CO from the decoking drum.
Applicant’s flare system will consist of a steam-assisted elevated ﬂafe and a multi-point
ground flare (MPGF) system.

Applicant designed the elevated flare for smokeless operation pursuant to TCEQ
guidance; therefore, the elevated flare will not generate PM emissions.

The elevated flare 1s designed with destruction and removal efficiency (DRE) of 99% for
hydrocarbons with three or less carbon atoms and 98% for hydrocarbons with more than
three carbon atoms. This is BACT for VOCs from flare systems.

Applicant will control SO; emissions from the elevated flare by the use of low sulfur
natural gas as the pilot, comply with 40 CFR § 60.18, and continuously monitor for

presence of flame, which 1s BACT for SO, for flares.
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119.

120.

121.

122.

123.

124,

125.

Applicant designed the MPGF system for smokeless operation pursuant to TCEQ
guidance; therefore, the MPGL system will not generate PM emissions.

Applicant will use low sulfur natural gas as the pilot and comply with 40 CFR § 60.18,
which is BACT for VOCs for the MPGF system.

Emissions calculations for the MPGF system were estimated based on a DRE of 99% for
hydrocarbons with three or less carbon atoms and 98% for hydrocarbons with more than
three carbon atoms, but the MPGF system is expected to achieve greater than the 98%
and 99% DRE, and is, therefore, expected to exceed BACT for VOCs from flares.
Applicant will control SO, emissions from the MPGF system by the use of low sulfur
natural gas as the pilot, comply with 40 CFR § 60.18, and continuously monitor for
presence of flame, which is BACT for SO; from the MPGF system.

Applicant will control PM emissions from the cooling tower by using high-efficiency
drift eliminators to limit drift to no more than 0.0005% of the towers’ circulation rates,
which is reflected in the MAERT allowable emissions rate for the cooling tower. This
exceeds TCEQ’s BACT level of 0.001% of the circulation rate for PM from cooling
towers,

Applicant will control VOCs from the cooling tower through the use of a non-contact
cooling tower design, monthly monitoring, and repairing any process leaks of VOCs into
the cooling water as soon as possible. The Application exceeds BACT for VOCs because
air-strippable VOCs will be continuously monitored at each inlet, which will aliow for
earlier detection and repair of VOC leaks.

The Acetylene Converter Regeneration Vent is proposed as an intermittent source.

Therefore, based on infrequent operation and minimal emissions, BACT for VOC (the
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126.

127.

128.

129.

only regulated pollutant that could be emitted from this vent) complies with the TCEQ
vent gas rules located in 30 Texas Administrative Code ch. 115.

Because the wastewater emissions associated with the operation of Applicant’s proposed
EPU will be less than 5 tons per year (tpy), BACT is piping the wastewater, or sending it
in a covered conveyance, to storage and off-site biological treatment. Wastewater will be
collected and stored within the equalization tank (EPN XXZTKO5) which is a vertical
tank equipped with an internal floating roof, and the collected wastewater will be
conveyed via enclosed piping to an existing wastewater treatment plant authorized in
Permit No. 3452.

Emergency generator diesel storage tanks, the compressor wash oil tank, and the
firewater pump diesel storage tanks, all of which are fixed roof tanks, will have tank
capacities far less than 25,000 gallons, store materials with vapor pressures far less than
0.5 psia, are equipped with submerged fill, and white or aluminum uninsulated exterior
surfaces. These parameters meet BACT requirements.

The equalization tank will meet BACT requirements by having a tank capacity greater
than 0.5 psia, an internal floating roof tank, white or aluminum exterior surfaces, and a
liquid mounted primary seal.

Other tanks associated with the proposed EPU will either store a compound with vapor
pressure less than 0.0002 psia, which is not considered a regulated air contaminant, or
will be fixed roof tanks that will vent to the furnaces and thus meet BACT by having

their emissions controlied with combustion,
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130,

131.

132.

133.

134,

Applicant will operate the proposed diesel engines in accordance with 30 Texas
Administrative Code § 117.8140(b), Emission Monitoring for Engines, which requires
that the proposed engines be checked for proper operation.

Applicant will test the proposed diesel engines approximately 1 hour each week to ensure
they are working properly if needed during an emergency. The Final Draft Permit limits
the engine run time for testing to 52 hours per year.

The proposed diesel engines (backup generator engines and the firewater booster pump
engines) will be operated less than 850 hours per year and are therefore defined as
emergency generators. Because the diesel engines are only proposed fo be used during
emergency or upset situations, their emissions are limited to 1 hour of testing per week
and are not subject to a BACT review,

Applicant will minimize ammonia leaks from the fugitive equipment associated with the
proposed SCR system by an audio, visual, and olfactory (AVOQ) inspection program
which will occur twice per shift. Applicant will control fugitive VOC emissions by the
28 vaporized hydrogen peroxide (VHP) leak detection and repair program, which is
BACT.

The Application requests authorization for the emissions from planned MSS activities
associated with the flare systems, the furnaces, the backup/emergency generator, and fire
water booster pump engines. All other allowable emissions from planned MSS are
authorized under existing Permit No. 3452 and therefore, no BACT analysis was

necessary for the emissions already authorized.
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135.

136.

137.

138.

139,

140,

141.

Planned MSS emissions associated with furnace combustion will be managed within the
MAERT limits for the furnace section, which are based on emissions at BACT-
equivalent levels.

The BACT analysis for the proposed furnaces and the backup generator engines and the
firewater booster pump engines, encompassed BACT for planned MSS for the furnaces
and the diesel engines.

An MPGF system is proposed to control specific high-volume emissions from
intermittent vents, such as venting during planned MSS activities.

The proposed intermittent flaring from the MPGF will be limited to no more than 160
hours per year. Applicant will take all practicable steps to minimize venting to the
MPGF during planned MSS and will comply with the requirements of 40 CFR § 60.18.
The use of MPGF constitutes BACT for VOCs from planned MSS.

The BACT analysis was conducted properly and the Final Draft Permit imposes
conditions that meet or exceed BACT requirements for all proposed facilities and
pollutants under all permitted operating conditions.

The control technologies selected in Applicant’s BACT analysis represent BACT.

New Source Performance Standards (NSPS), 30 TAC § 116.111{a)(2)y(D)

142

Applicant will comply with all applicable NSPS: Subparts Kb (Volatile Organic Liquid
Storage Vessels), VVa (Equipment Leaks of VOC in the Synthetic Organic Chemicals
Manufacturing Industry for Which Construction, Reconstruction, or Modification
Commenced After November 7, 2006), NNN (Volatile Organic Compounds (VOC)
Emissions from Synthetic Organic Chemical Manufacturing Industry (SOCMI)

Distillation Operations), RRR (Volatile Organic Compounds (VOC) Emissions from
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Synthetic Organic Chemical Manufacturing Industry (SOCMI) Reactor Processes) and

[ (Stationary Compression Ignition Internal Combustion Engines).

National Emission Standards for Hazardous Air Pollutants (NESHAPs),

30 TACS§ 116.111¢a)2)(E)

143.

Applicant will comply with all applicable NESHAPs: Subparts A (General Provisions),
J (Equipment Leaks (Fugitive Emissions Sources) of Benzene), V (Equipment Leaks

(Fugitive Emissions Sources), and FF (Benzene Waste Operations).

NESHAPs for Source Categories (MACTY. 30 TAC § 116.111()2HE)

[44.

Applicant will comply with all applicable NESHAPs for source categories (MACT):
Subpart A (General Provisions), XX (Ethylene Manufacturing Process Units: Heat
Exchange Systems and Waste Operations), and YY (Hazardous Air Pollutants for Source

Categories: Generic Maximum Achievable Control Technology Standards).

Performance Demonstration, 30 TAC § 116.111{a)(2HG)

145.

146,

147,

148.

Applicant provided sufficient information to demonstrate that the proposed EPU has been
planned to operate, and can and will be operated, so that the performance specified in the
Application and in the Final Draft Permit will be achieved.

Applicant is required to comply with all of the representations made in its Application.
Applicant is required by the Final Draft Permit to demonstrate that it is achieving the
performance specified in the Application and the emission limits in the MAERT when
the EPU begins to operate.

Applicant will be required by the terms of the Final Draft Permit to perform testing for
various emission sources and operate a CEMS to measure emissions to demonstrate
continuous compliance. In addition, Applicant will be required to ensure that opacity

limits are met.
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149.

Applicant will be required to maintain ongoing records to demonstrate the levels of

performance specified in the Application are met.

Air Dispersion Modeling, 30 TAC § 116.111(a}2)3J))

150.

Applicant performed computerized air dispersion modeling sufficient to demonstrate

compliance with 30 Texas Administrative Code § 116.111(a)(2){(J).

Hazardous Adr Pollutants, 30 TAC § 116.1T1(a)} 2K}

151

The proposed EPU will not be a major source of HAPs. Therefore, this rule does not

apply.

Mass Emissions Cap and Trade Program, 30 TAC § 116.111(a)2¥L)

152.

Applicant will manage NOx and HRVOC emissions from the EPU under existing
allowances established by TCEQ or otherwise obtain allowances as needed under

Subchapter H requirements in accordance with 30 Texas Adminisirative

Code § 116.111(@)(2)(L).

Additional Findings Concerning Air Emissions and Other Disputed [ssues

153.

154.

The Application does not circumvent the TCAA or TCEQ rules and complies with
30 Texas Administrative Code § 101.3.

Emissions proposed to be authorized by the Application will not cause a nuisance as
described by TCEQ rules in 30 Texas Administrative Code § 101.4 or a condition of air
pollution as defined by the TCAA.

The Application and Final Draft Permit would not authorize the discharge of quantities of
air contaminants, uncombined water, or other materials that would cause or have a
tendency to cause a traffic hazard with the normal road use in accordance with 30 Texas

Administrative Code § 101.5.
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156.

157.

158.

159.

160.

161.

162.

163.

164,

165.

Applicant will comply with the Final Draft Permit’s specific requirements relating to
sampling and sampling ports that are consistent with the requirements of TCEQ rules and
30 Texas Administrative Code §§ 101.8 and 101.9.

Applicant will comply with all TCEQ rules in 30 Texas Administrative Code ch, 101.
Applicant will comply with the opacity limits and particulate matter emission rates set
forth in 30 Texas Administrative Code ch. 111, concerning control of air pollution from
visible emissions and particulate matter.

Applicant will comply with the sulfur compound emission requirements set forth in 30
Texas Administrative Code ch. 112, concerning control of air pollution from sulfur
compounds.

Applicant will comply with all applicable standards adopted by reference in 30 Texas
Administrative Code ch. 113, relating to standards of performance for hazardous air
pollutants and for designated facilities and pollutants.

The Application does not involve authorization for emissions from any motor vehicle
required to be authorized under TCEQ’s rules in 30 Texas Administrative Code ch. 114.
Applicant will comply with applicable requirements of 30 Texas Administrative
Code ch. 115, related to control of air pollution from VOCs.

Applicant will comply with applicable requirements of 30 Texas Administrative
Code ch. 117, related to control of air pollution from nitrogen compounds.

Applicant will comply with applicable requirements of 30 Texas Administrative
Code ch. 118, related to control of air pollution episodes.

Upstream and downstream emissions sources were evaluated in determining emissions

that must be authorized in the Application.
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166,

167.

168.

The depropanizer at Applicant’s existing chemical plant is not an affected downstream
source, and the proposed EPU will not affect emissions at the depropanizer because the
depropanizer it is a closed-loop system.

There will be no increase in allowable emissions resulting from the proposed addition of
the duct burners to the heat recovery steam generator section of the gas turbine generator
train 5 at Applicant’s existing BOP, which will provide supplemental heat and
incremental steam. The duct burners are an upstream source that is properly considered
in the authorization for Permit No. 3452, but not in the Application for the proposed
EPU.

Any wastewater rtesulting from the proposed EPU will be managed by an existing
wastewater treatment facility that is not part of the Application and any additional
emissions resulting from such wastewater can be accommodated under the existing

allowable emission rates of the existing wastewater treatment facility.

Compliance History

169.

Applicant’s compliance history is classified as “satisfactory” and therefore, does not

affect whether the permit may be issued.

Transcript Costs

170.

171.

172.

Applicant has been billed reporting and transcription costs in the amount of $4,002.50 for
the prehearing conference and for the evidentiary hearing in this matter.

Protestants fully participated in the hearing, have benefited from having a transcript, and
did not demonstrate a financial inability to pay a portion of the costs.

Protestants should be apportioned 25% of the transcript costs.
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Other Remaining Issues

173.

With respect to all other contested issues and all unrefined issues, the Application and the
remainder of the evidentiary record contain sufficient factual information to satisfy all
applicable statutory and regulatory requirements.

. CONCLUSIONS OF LAW

Jurisdiction

1. The Commission has jurisdiction over the Application pursuant to Texas Health & Safety
Code ch. 382 and Texas Water Code ch. 5.

2. The Application was directly referred to SOAH pursuant to Texas Water Code § 5.557
and 30 Texas Administrative Code § 55.210(a).

3. Pursuant to Texas Govémmem Code § 2003.047, SOAH has jurisdiction to conduct a
hearing and prepare a Proposal for Decision (PFD) in this matter.

4, Proper notice of the Application was provided pursuant to Texas Health & Safety
Code § § 382.0516; 382.0517, 382.056; Texas Government Code § 2001.051 and
2001.052; and 30 Texas Administrative Code ch. 39.

5. Applicant properly submitted a complete Application pursuant to Texas Health & Safety
Code §§ 382.0515, and 382.0518, and pursuant to 30 Texas Administrative
Code §§ 116.110, 116,111, 116.140.

Burden of Proof

6. Pursuant to 30 Texas Administrative Code §§ 55.210 and 80.17(a), in a contested case

hearing involving an air quality permit application that has been directly referred to
SOAH, the burden of proof is on the applicant to prove by a preponderance of the

evidence that the application satisfies all statutory and regulatory requirements.
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7. Applicant met its burden of proof to demonstrate that the Application satisfies all
applicable statutory and regulatory requirements.

TCAA Standards

8. Applicant may not construct its proposed EPU until it has obtained a permit from the
Commission. Texas Health & Safety Code § 382.0518(a).

9. Texas Health & Safety Code § 382.0518(b) states:

The commission shall grant within a reasonable time a permit or permit amendment to
construct or modify a facility if, from the information available to the commission,
including information presented at any hearing held under Section 382.056(k), the
commission finds:

(1) the proposed facility for which a permit, permit amendment, or a special permit is
sought will use at least the best available control technology, considering the technical
practicability and economic reasonableness of reducing or eliminating the emissions
resulting from the facility; and

(2) no indication that the emissions from the facility will contravene the intent of this

chapter, including protection of the public's health and physical property.

Protection of Public Health and Welfare, 30 TAC § 116.111(a)(2)(A)

10.

1.

In accordance with 30 Texas Administrative Code § 101.4, Applicant’s EPU will not
cause any nuisance conditions.

Applicant’s EPU emissions will comply with the opacity limits and particulate matter
emissions rates set forth in 30 Texas Administrative Code ch. 111 concerning control of

air pollution from visible emissions and patticulate matter.
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12.

13.

14,

15,

16.

17.

18.

Applicant’s EPU emissions will comply with the sulfur compound emission requirements
set forth in 30 Texas Administrative Code ch. 112 concerning control of air pollution
from sulfur compounds.

Applicant’s EPU will comply with all applicable standards adopted by reference in 30
Texas Administrative Code ch. 113, relating to standards of performance for hazardous
air pollutants and for designated facilities and pollutants.

The Application does not seek authorization for the activities covered by 30 Texas
Administrative Code ch. 114, related to emissions from any motor vehicle; therefore, the
provisions of Chapter 114 do not apply to this decision.

Applicant’s EPU will comply with all applicable requirements set forth in 30 Texas
Administrative Code ch. 115, related to control of air pollution from VOCs.

In accordance with 30 Texas Administrative Code § 116.111{(a)}(2)(A)(1), emissions from
the EPU will comply with all Commission rules and regulations and the intent of the
TCAA, including protection of the health and property of the public.

Applicant will comply with the applicable standards in 30 Texas Administrative Code
ch. 117 concerning control of air pollution from nitrogen compounds.

Applicant’s EPU is required to operate in compliance with any orders of the Commission

relating to generalized and localized air pollution episodes under 30 TAC Ch. 118.

Measurement of Emissions, 30 TAC § 116.111(a)(2HB)

19.

In accordance with 30 Texas Administrative Code § 116.111{(a)(2XB), Applicant’s EPU
will comply with provisions for measuring the emission of air contaminants as

determined by the Commission’s ED.
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Nonattainment Review, 30 TAC § 116,11 1{a)(2¥(11) and
Prevention of Significant Deterioration, 30 TAC § 116.111(a)(2)(1)

20. The Application is a minor NSR application and Nonattainment review requirements and
PSD review are not applicable to the Application for the proposed EPUL

Best Available Control Technology, 30 TAC § 116.111{(a)(2HC)

21. BACT is “an air pollution control method for a new or modified facility that through
experience and research, has proven to be operational, obtainable, and capable of
reducing or eliminating emissions from the facility, and is considered technically
practical and economically reasonable for the facility.” 30 Texas Administrative
Code § 116.10(1).

22, In accordance with 30 Texas Administrative Code § 116.111(a}2)(C) and applicable
Commission policies, Applicant’s EPU will utilize BACT, with consideration given to
the technical practicability and economic reasonableness of reducing or eliminating
emissions from the facilities of which it will be comprised.

New Source Performance Standards (NSPS), 30 TAC § 116.111{a)(2KD)

23, In accordance with 30 Texas Administrative Code § 116.111{a)(2)(D), the emissions
from the proposed EPU will meet the requirements of any applicable NSPS as listed
under 40 CER Part 60.

NESHAPs, 30 TAC § 116.1 1 1{a)(2)(E)

24, In accordance with 30 Texas Administrative Code § 116.111(a)(2XE), the emissions
from the proposed EPU will meet the requirements of any applicable NESHAP as listed

under 40 CFR Part 61.
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NESHAPs for Source Categories, 30 TAC § 116.111{a)(2)E)

25, In accordance with 30 Texas Administrative Code § 116.11 1(2)(2)(F), the emissions from
the proposed EPU will meet the requirements of any applicable NESHAPs for source
categories as listed under 40 CFR Part 63, in accordance with 40 CFR § 63.6590(c)(1).

Performance Demonstration, 30 TAC § 116.11 1H{a)(2)()

26. In accordance with 30 Texas Administrative Code § 116.111{a)(2)(Q3), the proposed EPU
will achieve the performance specified in the Application.

Alr Dispersion Modeling, 30 TAC § 116.111(aX2)(

27. In accordance with 30 TAC § 116.111(a)2)(J), computerized air dispersion modeling
was performed as required to determine the air quality impacts of the proposed EPU.

Mass Emissions Cap and Trade Program, 30 TAC § 116.111(a)(2XL)

28.  Applicant will comply with the Mass Emissions Cap and Trade Program.

Final Draft Permit

29.  The special conditions in the Final Draft Permit are appropriately imposed under
30 Texas Administrative Code §§ 116.115(cX1) and 116.186(c) and are consistent with
the TCAA.

30.  Applicant has made all demonstrations required under applicable statutes and regulations,
including 30 Texas Administrative Code § 116.111 regarding air permit applications, to
be issued a minor NSR air quality permit, with conditions as set out in the Final Draft
Permit.

31.  In accordance with Texas Health & Safety Code § 382.0518(b)2), emissions from the

proposed EPU will not contravene the intent of the TCAA and will be protective of the
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32.

public’s health and physical property, consistent with the long-standing interpretations of
the Commission’s rules, regulations, and guidance,

In accordance with Texas Health & Safety Code § 382.0518(b), the Application for Air
Quality Permit No. 102982 should be granted, under the terms expressed in the Final

Draft Permit.

Transerint Cosis

33.

Protestants should reimburse Applicant for 25% of the total transcript costs. 30 Texas

Administrative Code § 80.23.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF

FACT AND CONCLUSIONS OF LAW, THAT:

1.

The application for Air Quality Permit No. 102982 is approved and the attached
Air Quality Permit No. 102982 is issued.

The attached Air Permit No. 102982 shall take effect on the date of issuance of this
Order.

The ED’s Response to Public Comment concerning Applicant’s Air Permit No. 102982 is
adopted and approved. Should there be any conflict between the Commission’s Order
and the ED’s Response to Public Comment, the Commission’s Order prevails.

Applicant shall pay 75% and Protestants shall pay 25% of the court reporting and
transcript costs for this case.

The effective date of this Order is the date the Order is final, as provided by 30 Texas

Administrative Code § 80.273 and Texas Government Code § 2001.144.
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The Chief Clerk of the Commission shall forward a copy of this Order to all parties and
issue the attached permit as changed to conform to this Order.

All other motions, requests for specific Findings of Fact or Conclusions of Law, and
other requests for general and specific relief, if not expressly granted, are denied for want
of merit.

If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of this Order.

The effective date of this Order is the date the Order is final, as provided by 30 Texas
Administrative Code § 80.273 and Texas Government Code § 2001.144.

ISSUED:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D, Chairman
For the Commission
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