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SOAH DOCKET NO. 582-14-0597 
TCEQ DOCKET NO. 2013-1467-WR 

 
IN THE MATTER OF THE 
RECOMMENDATION BY THE 
EXECUTIVE DIRECTOR TO 
ADD PORTIONS OF BRISCOE,  
HALE, AND SWISHER COUNTY 
PRIORITY GROUNDWATER 
MANAGEMENT AREA IN HIGH 
PLAINS UNDERGOUND WATER  
CONSERVATION DISTRICT NO. 1
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BEFORE THE TEXAS 
 
 
 

COMMISSION ON 
 
 
 

ENVIRONMENTAL QUALITY 
 

REPLY TO EXCEPTIONS 
 

TO THE HONORABLE COMMISSIONERS: 

 

The aligned parties’ July 24, 2014, “Opposition Exception to Proposal for 

Decision,” raises no new issues in this case.  All were raised numerous times during the 

course of this proceeding, and addressed by the ALJ in its proposal for decision (PFD).  

None are relevant. 

 
I. Discussion 

 
The Aligned Parties raise a number of constitutional challenges, largely 

conclusory and without explanation as to how they apply to the present proceeding.  The 

ED believes that the constitutional challenges were adequately addressed by the ALJ in 

his PFD and require no further elaboration. 

The Aligned Parties raise one substantive issue, which is irrelevant and 

adequately addressed in the PFD.  Proceedings such as this are limited in scope to a 

review of the ED’s report.1  Pursuant to Texas Water Code, § 35.008(b), that report is 

focused on whether the creation of, or addition to, a groundwater conservation district 

(GCD) is feasible and practicable.  As the commission has stated previously, “By 

restricting TWC § 35.008(b)(2) to a determination of whether proposed action is feasible 

and practicable, the Legislature excluded all other considerations.”2  Thus, these 

                                                 
1 30 TAC § 293.19(b)(7)(“The hearing shall be limited to consideration of the executive director's report 
and recommendation.”).   
2 Order Recommending Creation of a Groundwater Conservation District for Priority Groundwater 
Management Area in Dallam County, TCEQ Docket No. 2008-1940-WR; SOAH Docket No. 582-09-2350 
(Feb. 17, 2010), at 7, COL No. 10. 
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proceedings are limited to examining whether the report demonstrates that the 

recommended action is feasible and practicable. 

Nevertheless, the Aligned Parties insist that the ED offered no evidence that a 

GCD would benefit the groundwater in the area.  The ED did not fail in his burden of 

proof here, because this is not something he is called upon to prove.  The benefit of the 

GCD is codified in the legislature’s preference for them.  TWC § 36.0015 (“Groundwater 

conservation districts created as provided by this chapter are the state's preferred 

method of groundwater management through rules developed, adopted, and 

promulgated by a district in accordance with the provisions of this chapter.”).  The need 

for the district is subsumed within its designation, and codification, as a priority 

groundwater conservation district. 30 TAC § 294.31.  Accordingly, the Aligned Parties’ 

contention that the ED failed in his burden of proof is without merit. 

II. Conclusion 
 

The ED agrees with the ALJ’s decision, as proposed, and recommends that the 

commission reject the Aligned Parties' arguments and adopt the PFD. 

 
 
 
 

Respectfully Submitted, 
 
 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
 
By_____________________ 
Christiaan Siano, Staff Attorney 
Environmental Law Division 
SBN: 24051335  
P.O. Box 13087; MC 173 
Austin, Texas 78711-3087 
Phone: (512) 239-6743 
Fax: (512) 239-0606 
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Certificate of Service 
 

I certify that on this day August 11, 2014, a true and correct copy of the foregoing 

Executive Director’s Response to Aligned Parties’ Exceptions was filed with the Chief 

Clerk, Texas Commission on Environmental Quality, and delivered to the following 

persons by method of service indicated: 

 
Via Electronic Filing 
Office of the Chief Clerk 
Bridget C. Bohac 
TCEQ Chief Clerk 
PO Box 13087, MC 105 
Austin Texas  78711-3087 
 
Via Electronic Filing 
The Honorable Paul D. Keeper 
State Office of Administrative Hearings 
William P. Clements Building 
300 West 15th St., Ste. 502 
P.O. Box 13025 
Austin, Texas 78711-3025 
 
Via Electronic Mail 
Eli Martinez 
Office of the Public Counsel, TCEQ 
Eli.martinez@tceq.texas.gov 
 
Via Electronic Mail 
Wyatt L. Brooks 
Burdett, Morgan, Williamson, 
& Boykin, LLP 
3423 S. Soncy Road, Ste. 300 
Amarillo, TX, 79119 
wbrooks@bmwb-law.com 
Attorneys for Aligned Protesting Parties 
 
Via Electronic Mail 
Jason Coleman 
High Plains Groundwater Conservation District No. 1 
Jason.coleman@hpwd.com 
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