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TO THE HONORABLE SARAH RAMOS, ADMINISTRATIVE LAW JUDGE: 
 
 COME NOW Protestants Patricia Graham, Terrell Graham, Margie Hastings, Asa Dunn, 

and Greater Edwards Aquifer Alliance, by and through their attorneys of record, and file their 

Reply to Exceptions to the ALJ’s Proposal for Decision (PFD).  

SUMMARY OF REPLY 

If the contested case hearing process serves its purpose, it is for the ALJ to weigh 

evidence by competing experts and to make factfindings and conclusions of law based on 

testimony and the other evidence in the record with respect to the issues specifically referred by 

the relevant agency. Its purpose is also to examine each permit application on a case-by-case 

basis, with the particular facts and circumstances attendant to a particular permit. The ALJ has 

properly fulfilled that role in this case. The role is not, contrary to the position advocated by the 

ED, to parrot the findings of the ED, or to blanketly assume that the ED witnesses are the “most 

clearly qualified”1 to render evidence. And the ED’s notion that the recommendation for denial 

                                                 
1 ED Exceptions at 2. Also, the ED advocates that deference should be given to the ED, id. at 4-5, but 
deference does not extend to factual assertions and findings and does not insulate review of an agency’s 
legal interpretations that are arbitrary and capricious, or otherwise not in accordance with law.   
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amounts to “suspen[ding] the TPDES permitting program” is unsubstantiated hyperbole. The 

ALJ should reject such arguments and scare tactics by the ED in this case.  

In their Exceptions, the ED and the Applicant mostly rehash arguments that have been 

previously considered by the ALJ and which were explicitly analyzed in the PFD. New 

arguments, especially those made by the Applicant, are inconsistent with the evidence presented 

at the hearing, are speculative or otherwise not supported by the record, or are irrelevant (e.g., 

the words a lay witness uses to colloquially describe the proposed discharge route).    

The ALJ correctly recommended denial of the Applicant’s permit because the discharge 

route is not a watercourse of the state. The Applicant’s argument that the colloquial use of the 

word “creek” disposes of the legal question of whether the discharge route constitutes a 

“watercourse” has no basis in Texas law. The ED’s overbroad argument that the discharge is into 

“water of the state” similarly ignores the specific legal criteria, outlined by the Texas Supreme 

Court , that are relevant to when a TPDES permit may be issued and into which bodies of water a 

discharge is legally permitted. As the PFD correctly stated, the Supreme Court of Texas has 

established a test for when a discharge is into a “watercourse.” In this case, the evidence at the 

hearing showed that the discharge route is not a watercourse because portions of it lack a defined 

bed and banks, are ephemeral in nature, contain vegetation, and are of diffuse surface drainage. 

The Applicant failed to meet its burden on this issue.  

The ALJ also correctly recommended denial of the permit because the proposed 

discharge will create nuisance conditions and will otherwise unreasonably interfere with the 

Protestants’ existing uses and enjoyment of their property. The ALJ correctly relied on the 

regulatory standards found in Chapter 305, 307, and 309 in determining that nuisance conditions 

will occur as a result of the issuance of the permit amendment application. The ED and the 
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Applicant’s arguments are misleading or erroneous for a number of reasons. Most importantly, 

their arguments disregard the important context of the existing uses of the discharge route in this 

case: the effluent is proposed to be discharged into a dry channel, undiluted, and both humans 

and livestock directly access and use the channel. The Applicant has failed to meet its burden of 

proving that the effluent will be safe for these existing uses.    

Finally, the Applicant’s repeated, nonsequiter assertion that this is a NIMBY case could 

not be further from the truth: a “NIMBY” case is one in which circumstances are occurring on a 

neighboring property adverse to the property owner. Here, this case is about adverse impacts 

occurring on the Protestants’ own properties as a result of the Applicant’s proposed activities. In 

fact, the Protestants’ concerns would be limited, if not extinguished, if the adverse impacts were 

only occurring on the neighboring DHJB property and not on the Protestants’ property. This 

pejorative characterization exemplifies the Applicant’s continued disregard for the Protestants’ 

legitimate concerns about adverse impacts in this case.  

ARGUMENT 

I. The ALJ’s ruling on the lack of a legal “watercourse” is well supported by both the 
facts and Texas case law. 

 
The Applicant had the burden to demonstrate, by a preponderance of the evidence, that 

the length of the discharge route is a watercourse. But, as the ALJ discussed at length in the PFD, 

the evidence showed that several portions of the discharge route lacked the legal character of a 

watercourse: the route lacks bed and banks, watercourse segments lack connectivity, and the 

route has vegetation atypical of a watercourse. These factual findings were the correct ones to 

make under established Texas case law. The ALJ has made no errors in the determination. 
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A. The Applicant’s discussion of the state’s “superior right” to use a 
watercourse is an argument that simply begs the question of whether the 
discharge route is actually a watercourse. 

 
The Applicant argues that the state has “a right to transport water through watercourses 

for a public purpose.”2 This simply begs the question of whether the discharge route is a 

watercourse of the state. The pertinent question is whether the discharge route is legally 

characterized as such a watercourse (i.e., has the discharge route been properly characterized). 

No party disputes that the state has a right to transport water in a watercourse when the 

watercourse meets the legal test established in Hoefs v. Short. But Protestants do dispute that the 

discharge route meets this test or any other test regarding the existence of a watercourse. 

B. Colloquial use of the word “creek” is not dispositive of the legal 
characterization of the discharge route. 

 
In an attempt to recover from their failure to meet their burden, the Applicant went to 

great lengths to search the record for times when the word “creek” was used.3 The laborious 

quoting from the record fails to assist the Applicant in meeting its burden for several reasons. 

First, the fact that the Grahams and Hastings have taken to calling their historical 

drainage channel a “dry creek” has no bearing on the legal significance of whether the discharge 

route qualifies, as a legal matter, as a watercourse of the state. The fact that undersigned counsel 

also adopted this terminology in order to describe portions of the discharge route likewise has no 

bearing on its legal character. Colloquial statements made by a lay witness, or even an expert 

designated to testify on a completely unrelated issue, carry no weight to establish whether the 

discharge route is a watercourse of the state.   

Second, the Protestants’ position has consistently been that the discharge route is not a 

watercourse of the state. This consistent position is evidence in Protestants’ testimony. 
                                                 
2 Applicant Exceptions at 3. 
3 Applicant Exceptions at 6–10; Appendix B. 
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Protestants’ expert, Mr. Larry Dunbar, testified that there were portions of the proposed 

discharge route that do not have a defined bed and banks.4 Mr. Terrell Graham also provided lay 

testimony about the history of the discharge route that afforded copious factual support for the 

ALJ’s conclusion that the route is not a watercourse of the state.5 The mere fact that the route 

was sometimes referred to colloquially as a “creek” does not undermine this consistent position.  

Third, the Applicant’s argument ignores what are actually the dispositive questions: 

whether the underlying facts show that the discharge route constitutes a watercourse or not; and 

whether the Applicant met its burden of proving that the discharge route is a watercourse. The 

ALJ used the correct legal framework, and the Applicant’s arguments are a distraction from that. 

C. The ALJ used the correct legal standard, and the ED’s argument about 
discharges into the “water of the state” is misleading. 

 
Texas case law dictates what evidence is relevant in making an inquiry about whether a 

discharge route meets the legal definition of a watercourse of the state. Texas law categorizes 

surface water into one of two types: diffuse surface water and water in a watercourse.6 As the 

PFD describes in some detail, the Supreme Court of Texas has established a test for determining 

whether a waterbody is a watercourse of the state. A watercourse has (1) a defined bed and 

banks, (2) a current of water, and (3) a permanent source of supply.7 The location of bed and 

banks and a channel must not be ephemeral in character.8 A watercourse must be of such 

substantial, stable, and permanent character that its existence is easily recognized.9 A 

watercourse generally contains little, if any, vegetation.10 As a general rule, swales are not 

                                                 
4 Protestant Exhibit 4, 3:26-27.  
5 See Protestant Exhibit 1, 11:19 – 19:16.  
6 Domel v. City of Georgetown, 6 S.W. 3d 349, 353 (Tex. App.—Austin 1999).  
7 Hoefs v. Short, 273 S.W. 785, 787 (Tex. 1925). 
8 See PFD at Conclusion of Law #11 (citing Hoefs). 
9 PFD at Conclusion of Law #13 (citing Hoefs). 
10 PFD at Conclusion of Law #10 (citing Hoefs).  
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watercourses.11 The ALJ clearly applied the correct legal test, considering legally relevant facts, 

to the question of whether or not the discharge route in this case is a watercourse of the state.  

In its Exceptions, the ED makes several misleading arguments on this point. Despite 

previously arguing that the correct test was whether the discharge route is a watercourse of the 

state (and relying on Hoefs and Domel),12 the ED now contradicts itself and argues that this 

inquiry “is not the correct standard.”13 Instead, the ED argues that the correct standard is whether 

the discharge would be to water in the state.14 The ED cites to Chapter 26 of the Texas Water 

Code for this statement. But this statutory provision authorizing the TCEQ to issue permits for 

the discharge of waste or pollutants into or adjacent to water in the state grants the agency the 

general power to issue several different kinds of permits.15 It is not directly applicable here. In 

other words, this statutory provision and related definition of “water in the state” is not specific 

to TPDES permits. A TPDES permit cannot be issued in order to discharge into every kind of 

“water in the state” under the Chapter 26 definition. For example, the Code defines “water in the 

state” to include groundwater,16 but a TPDES permit cannot be issued in order to discharge into 

groundwater. The ED’s suggestion that a TPDES permit could be issued for a discharge into any 

“water in the state,” including groundwater, as defined in the Texas Water Code, is both 

misleading and contrary to well-established Texas law. 

Additionally, the ED’s argument is off point because there is not actually “water” 

(including “water in the state”) in the dry channel proposed for the discharge route. Testimony at 

the hearing established that the discharge route is dry under normal conditions. There is no 

                                                 
11 PFD at Conclusion of Law #15 (citing Hoefs).  
12 ED Closing Arguments at 22–23. 
13 ED Exceptions at 9.  
14 Id.  
15 See TEX. WATER CODE § 26.027(a). 
16 TEX. WATER CODE § 26.001(5).  
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water, flowing or otherwise, in the discharge route except during rainfall events. For this reason, 

the permit, if issued, would authorize the discharge of effluent, but not “into or adjacent to water 

in the state.” Notably, the definition of “water in the state” does specifically include “the beds 

and banks of all watercourses.”17 Discharge routes without beds and banks (or otherwise not 

meeting the legal definition of “watercourse”) are not water in the state. 

As mentioned above, Texas case law clearly establishes that surface water is either 

diffuse surface water or surface water in a watercourse.18 Because a TPDES permit may not be 

issued to discharge effluent as diffuse surface water, the correct legal inquiry is whether or not a 

discharge route is in fact a watercourse of the state. If a discharge is not into a watercourse, then 

the effluent is legally characterized as diffuse surface water, and the discharge is prohibited. The 

ALJ in this case correctly applied this legal test and determined that the discharge route was not 

a watercourse.    

Finally, the ED argues that the evidence demonstrates that the portions of the discharge 

route without bed and banks are grassy swales, and TCEQ “has consistently interpreted the 

Texas Water Code to provide that a discharge of treated effluent to a grassy swale may be 

authorized because the grassy swale conveys water in the state.”19 No citation is provided for this 

assertion. More importantly, aside from the fact that evidence at the hearing demonstrated that 

portions of the discharge route are diffuse surface drainage and ephemeral in nature (i.e., some 

portions are not even swales), the ED’s proposition is inconsistent with clear Texas law. As the 

ALJ noted, under Hoefs, a swale does not normally qualify as a watercourse.20 The ED’s post-

hoc rationalization that a swale is now a watercourse must be rejected.  

                                                 
17 Id.  
18 Domel v. City of Georgetown, 6 S.W. 3d 349, 353 (Tex. App.—Austin 1999).  
19 ED Exceptions at 13.  
20 PFD at Conclusion of Law #15 (citing Hoefs). 
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A contested case hearing was granted in order to make determinations on referred issues, 

and it is the ALJ’s role to examine the particular facts of the case, apply these facts to the case 

law, and make a determination about the characterization of the watercourse. This is exactly 

what the ALJ has done in the PFD. 

D. The evidence shows that the discharge route lacks bed and banks, lacks 
connectivity, lacks a permanent source of supply, and contains natural 
vegetation, and these are the relevant inquiries for determining whether a 
watercourse exists. 

 
The evidence at the hearing conclusively demonstrated that the discharge route is not a 

watercourse because portions of it lack a defined bed and banks, are ephemeral in nature, contain 

vegetation, and are areas of diffuse surface drainage. Although the ALJ did not make findings on 

the lack of a permanent source of supply, the dry channel lacks water, and evidence showed that 

it only contains water a couple times of year. With such evidence, the Applicant could not meet 

its burden. Thus, the ALJ correctly determined that the discharge route is not a watercourse of 

the state.  

Evidence from the Applicant, ED, and the Protestants all support the ALJ’s conclusion. 

The Applicant’s own consultant, SWCA, issued a report showing that areas on the Johnson 

Ranch property lack OHWMs and thus lack bed and bank characteristics.21 The report described 

the aquatic resources as “ephemeral watercourses, an artificial waterbody, upland-vegetated 

swales, and areas of diffuse surface drainage.”22 The report also stated that connectivity along 

watercourse segments was “completely sever[ed]” at several places.23  

Both the ED and the Applicant argue that, because this report was created for a different 

purpose (i.e., assessing potential impacts to aquatic resources for the U.S. Army Corps of 

                                                 
21 Protestant Exhibit 1.9; PFD at 21.  
22 Protestant Exhibit 1.9. 
23 Id.  
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Engineers), it is somehow less persuasive for a determination of whether a watercourse exists 

under Texas law. But the fact that the report was created for a different purpose does not change 

the truthfulness of its underlying factual statements. The report clearly establishes facts 

demonstrating that bed and banks are lacking along watercourse segments, connectivity is 

severed along watercourse segments, and many areas are better characterized as diffuse surface 

drainage. These facts are directly relevant to the inquiry of whether the discharge route is a 

watercourse of the state. The ALJ was right to consider them. 

Though they argue that the SWCA report should not be relied upon, both the Applicant 

and the ED rely on it for different purposes. The Applicant and the ED argue that photographs in 

the report show the existence of a watercourse. What needs to be mentioned, however, is that the 

photographs in this report were taken by SWCA on January 22, 2014,24 and modification of this 

area of the Applicant’s property had begun more than a month earlier. Protestant Exhibit 1.25 

shows what this area of the Applicant’s property (adjacent to the Protestants’ property) looked 

like before construction began. These photographs clearly show that this area was a nearly flat, 

vegetated area prior to modification by the Applicant. That is, prior to modification by the 

Applicant, no features characterizing a watercourse existed in this portion of the discharge route.  

Testimony from both the ED and the Protestants support the ALJ’s findings. Ms. Brittany 

Lee testified that there were several areas upstream of the concrete culverts that “do not depict a 

defined bed and banks of a channel.”25 Mr. Larry Dunbar, after reviewing the SWCA report and 

photographs taken at the site, also testified that the channel lacked defined bed and banks on the 

Applicant’s property.26 Mr. Graham also testified that the “[o]n the west side [of Margie 

                                                 
24 Protestant Exhibit 1.9.  
25 ED-20, 19:1–3. 
26 Protestant Exhibit 4, 3:26–27. 
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Hastings’ property] there aren’t any discernible banks.”27 Mr. Graham also testified about the 

historical development of the dry “creek” and discussed a number of USGS topographical maps 

and aerial images, dating from 1929 to 2011, which showed that the discharge route has 

historically not been considered an intermittent stream.28 

Of note, the Applicant’s own consultant, SWCA, prepared a report that further 

corroborates testimony about the discharge route. This report, which was unproduced by the 

Applicant, was obtained by Protestants in mid-February, 2015, and has been attached as Exhibit 

A to this Reply. In the report, SWCA notes that an area that comprises a portion of the discharge 

route is a “mid-twentieth century man-made drainage ditch and rock wall.” Exhibit A at 16. 

SWCA relies on some of the same USGS maps that Mr. Graham used to determine that what 

existed on the Graham-Hastings property was a man-made drainage ditch. This evidence 

substantiates Mr. Graham’s testimony and the ALJ’s conclusion regarding this portion of the 

proposed discharge route.    

It is very clear that photographs and maps, including those submitted for the permit 

amendment application, do not show bed and banks along many portions of the discharge 

route.29 The ED argues that the photographs in the application were taken at or near ground level 

and that they should not be used to determine the absence of the discharge route.30 While these 

photographs are highly detailed and stand alone as evidence, these photographs, in conjunction 

with the findings of the SWCA report and the testimony of Ms. Lee, Mr. Dunbar, and Mr. 

                                                 
27 Protestant Exhibit 1, 8:31. 
28 In some of the testimony cited by the Applicant, some areas of the discharge route do have defined bed 
and banks on the Graham-Hastings property. This is consistent with the historical development of a man-
made drainage channel that has been used over time. But the existence of bed and banks along some 
portions of the discharge route does not establish that the discharge route is a watercourse of the state, 
especially in light of the evidence showing that portions do lack bed and banks upstream of the concrete 
culvert and watercourse segments are completely severed along the discharge route.  
29 See PFD at 24.  
30 ED Exceptions at 13.  
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Graham, consistently support the ALJ’s findings. Taken together, this evidence establishes that 

the discharge route is not a watercourse of the state.  

The evidence at the hearing demonstrated that many portions of the discharge route lack 

defined bed and banks, are disconnected, contain vegetation, and otherwise have characteristics 

not consistent with being a watercourse of the state. Other portions of the proposed route may 

contain bed and banks, but that fact does not undermine the ALJ’s determination. The ALJ was 

in the position to assess the evidence at the hearing, both controverted and uncontroverted, and 

weigh the various evidence. Statements by the ED and the Applicant, which point to some of the 

conflicting evidence, are nothing more than a rehash of what has already been considered by the 

ALJ. The Applicant has failed to meet its burden of proof on this issue, and the ALJ was correct 

to conclude that the discharge route was not a watercourse of the state.     

II. The ALJ’s ruling on the adverse impacts to Protestants’ properties is well supported 
by the facts and the law. 

 
While the state may have the right to use a watercourse, the Applicant does not have the 

right to create nuisance conditions and adversely impact adjacent or downstream property 

owners. The Applicant argues that because the discharge is into a watercourse “the state’s 

superior right negates any impacts to the Protestants.”31 This cannot be the case. Even if the state 

has a right to issue permits authorizing discharges into watercourses, they cannot do so in 

violation of the agency’s rules and regulations, including the requirement to minimize the 

possibility of exposing the public to nuisance conditions. As evidenced by Referred Issue A, a 

separate and proper legal inquiry is whether the proposed permit amendment will cause nuisance 

conditions or impact with the use and enjoyment of adjacent and downstream property. The ALJ 

                                                 
31 Id. at 12.  
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correctly concluded that the discharge from the proposed permit amendment will cause such 

conditions.  

A.  The ALJ utilized the correct legal standard in its analysis of Issue A. 
 
The ED argues that the correct standard for the issue related to nuisance or other adverse 

impacts to adjacent or downstream landowners is whether the Applicant has “complied with all 

statutory and regulatory requirements.”32 This is an unobjectionable statement, and one with 

which the ALJ adhered to in the PFD. In the PFD, the ALJ quoted from applicable portions of 

Chapter 307 (Texas Surface Water Quality Standards (TSWQS)) and Chapter 309 (Domestic 

Wastewater Effluent Limitation and Plant Siting). Among other things, these rules require 

TPDES permits to “minimize the possibility of exposing the public to nuisance conditions”33 and 

to “maintain the quality of water in the state consistent with public health and enjoyment.”34 

Further, as OPIC noted in its Closing Arguments,35 TCEQ rules prohibit “injury to persons or 

property or . . . invasion of other property rights.”36 The ALJ correctly relied on these standards 

in determining that nuisance conditions will occur as a result of the issuance of the permit 

amendment application.   

The ED argues that the use of the word “nuisance” cannot be one of “tort,”37 but the ED 

does not seem to understand that, because the term “nuisance” is a legal term, the drafter of Rule 

309.10 would not have accidentally used the word “nuisance” but meant something else. The 

drafter would have known about the background tort principles guiding this term. The ED’s 

argument that nuisance means something other than “adverse impact to use and enjoyment of 

                                                 
32 ED Exceptions at 6. 
33 30 TEX. ADMIN. CODE § 309.10(b).  
34 30 TEX. ADMIN. CODE § 307.1.  
35 OPIC Closing Arguments at 3.  
36 30 TEX. ADMIN. CODE § 305.122(c).  
37 ED Exceptions at 6.  
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property” is simply wrong, and the ED does not explain what else “nuisance” as used in the 

TCEQ rules could possible mean. (The ED’s consistent position at the hearing was that its 

review only looks at odor nuisances. But this is not consistent with the many rules that prohibit 

other nuisance conditions resulting from discharges of effluent.) 

The fact that the ALJ made factfindings flowing from these legal standards—codified at 

Chapters 305, 307, and 309—that the ED does not like, is not a legal error by the ALJ. In other 

words, the ALJ has not misunderstood the legal standard when finding adverse impacts from, for 

example, children’s exposure to the undiluted, treated sewage water on the Graham-Hastings 

property.38 Instead, this is a factfinding that there will be such an adverse impact in violation of 

the purpose of the TSWQS and Chapter 309’s requirement to minimize the public’s exposure to 

nuisance conditions. As the ALJ noted in the PFD, the Applicant failed to meet its burden on this 

issue at the hearing.39      

B. The ED’s argument overlooks the function and purpose of the contested case 
hearing and the fact that each permit is evaluated on a case-by-case basis.  

 
 In their Exceptions, the ED argues that recommending the permit be denied amounts to a 

recommendation “that TCEQ suspend the TPDES permitting program” and that the ED “will be 

required to place all new and amendment TPDES permit application on hold.”40 This parade of 

horribles is nothing more than an empty scare tactic, and it overlooks the purpose of a contested 

case hearing.  

 Denying this permit amendment application would clearly not require a suspension of the 

TPDES permitting program. It is the policy of the state to maintain the quality of water in the 

                                                 
38 ED Exceptions at 7. 
39 The Applicant repeatedly made mistakes about what standards applied to the permit amendment 
application and failed to contradict the Protestants’ evidence. See Protestants’ Closing Arguments at 64–
66 (noting that the Applicant repeatedly misunderstood or misrepresented the stringency of the proposed 
permit amendment).  
40 ED Exceptions at 2.  
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state consistent with public health and enjoyment.41 TCEQ’s review of a TPDES permit or 

permit amendment application is a screening review against rules that may, as a general matter, 

be protective of public health and enjoyment, but this does not insulate this review from review 

once a contested case hearing is granted. For example, the TCEQ may determine that a standard 

permit for a temporary concrete batch plant is generally protective of human health. But a 

contested case hearing may be granted to determine, as a matter of fact, whether members of the 

public will be exposed, under the circumstances of a particular case, to nuisance conditions from 

the plant’s operations that will impair the public’s health.  

Most permit applications are uncontested. But once a permit is contested, it is the ALJ’s 

role to analyze the referred issues as a matter of fact to determine whether or not the Applicant 

has met its burden of complying with all applicable laws, rules, and guidance. In this case, the 

Commission referred for the ALJ’s consideration the issue of whether the proposed permit 

amendment will create nuisance conditions or otherwise impact the use and enjoyment of 

adjacent or downstream property. The specific referral of nuisance issues creates a burden on the 

Applicant to prove that the permit amendment will not in fact create nuisance conditions on 

adjacent and downstream property. In examining this issue, the ALJ appropriately found, under 

the facts and circumstances of this particular permit, nuisance impacts would occur that violate 

TCEQ rules. This conclusion does not jeopardize the TCEQ’s ability to continue its TPDES 

permitting program. It merely enacts the very purpose of contested case hearings on issued 

referred by the agency. The ED’s scare tactic arguments must be rejected.    

C. The findings of adverse impact were grounded in trial testimony. 

 The Applicant argues that many of the impacts proven by the Protestants at the hearing—

including additional erosion, impairment of use by cattle, threat to the health of cattle, and 
                                                 
41 30 TEX. ADMIN. CODE § 307.1.  
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diminished opportunity to use the creek bed—are speculative,42 but offered little to no contrary 

evidence to prove that these impacts will not occur. In contrast to the cursory analysis offered by 

the Applicant in its Exceptions, the ALJ ground the findings of fact in expert testimony and other 

evidence heard during the hearing.43   

 In support of its argument that these impacts are speculative, the Applicant makes new 

assertions that are themselves speculative and inconsistent with the evidence it submitted at the 

hearing. For example, the Applicant quotes at length from the TCEQ’s Response to Public 

Comments, stating, without any basis, that “[a]quatic organisms are more sensitive to water 

quality components than terrestrial organisms,” and, therefore, cattle would not be negatively 

impacted by the discharge.44 This lacks support or context, and no evidence was submitted in 

support of this proposition at trial. It hardly suggests that the PFD should be amended or that 

cattle will not actually be impacted by the discharge.  

The fact is that the Applicant failed to meet its burden on the issue of nuisance impacts 

and impacts to cattle. In prefiled testimony, the Applicant’s witnesses repeatedly argued that the 

effluent was “Type 1 Effluent,” and therefore safe for animal consumption,45 but testimony at the 

hearing established that the proposed discharge is not treated to Type 1 Effluent standards.46 

Incredibly, the Applicant witnesses did not know which TCEQ standards applied. The new, 

speculative “facts” that the Applicant now offers to argue for amending the PFD do not 

controvert the testimony offered by the Protestants that the discharge will adversely impact the 

cattle on the Graham-Hastings property.  

                                                 
42 Applicant Exceptions at 12–13. 
43 PFD at 9–13. 
44 Applicant Exceptions at 13.  
45 DHJB Exhibit 1.0, 14:10–12 (Mr. Hill stating that the plant will “produce what is called Type I 
Effluent”); DHJB Exhibit 5.0, 9:17–19 (Mr. Urratia testifying that the permit conditions “will produce a 
Type I effluent”). 
46 See Protestants’ Closing Arguments at 64–65. 
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 With regard to Mr. Hill’s testimony that he allowed his children to play in waters 

downstream of a wastewater treatment plant operated by the City of Boerne, this too does not 

undermine the ALJ’s finding of unreasonable impairment and loss of use of enjoyment of the 

Graham-Hastings property.47 First, there was no evidence offered that this activity was actually 

safe for his children. Second, and more importantly, there are distinct differences between the 

circumstances south of Boerne and at the Johnson Ranch discharge route. At Boerne, the plant 

discharges into a watercourse with constant flow, fed by freshwater and not solely by treated 

sewage. At the proposed site, the Graham-Hastings’ channel is dry, and the granting of the 

proposed permit amendment will turn their property into a stream of undiluted, treated sewage. 

There is a clear difference in the potential impact to human health and loss of use of enjoyment 

for the Protestants in this case.48  

The extraordinary circumstance of discharging effluent into a small, dry channel is 

highlighted by the TCEQ’s own TSWQS rules, which contemplate a “mixing zone” where a 

permitted discharge mixes with receiving waters. The rules define a “mixing zone” as “[t]he area 

contiguous to a permitted discharge where mixing with receiving waters takes place.”49 None of 

the testimony offered in this case provided any quantifiable evidence of receiving waters. The 

weight of the testimony and evidence was that no receiving waters exist except a few days a 

year, during or shortly after significant rainfall.50 This conclusion is supported by the 

                                                 
47 Applicant Exceptions at 14.  
48 Protestants did not contest and were not concerned about the Applicant’s TLAP permit because any 
pollutants that reached their property would be much diluted by rain water. But no reasonable person 
expects to be able to recreate in and potentially consume undiluted effluent.       
49 30 TEX. ADMIN. CODE § 307.3.  
50 This fact also supports another error in the ED’s assumptions regarding and analysis of the permit 
amendment application. In performing its TSWQS review, the ED asserted that pools on the discharge 
route “appear to contain water and . . . therefore, the Standard Implementation Team determined the 
unnamed tributary to be intermittent with perennial pools.” ED Response to Comments at 8. Chapter 307 
defines an intermittent stream with perennial pools as one that “maintain persistent pools even when flow 



17 
 

assumptions of the TCEQ modelers for this permit amendment application, who estimated the 

amount of base flow as 0.0001 cubic meters per second and zero cubic meters per second.51 The 

fact that the discharge is into a dry channel—resulting in undiluted effluent on the Graham-

Hastings property—highlights the risks of harm to individuals and cattle who use the creek, as 

well as the unreasonable impairment and loss of use of enjoyment of the property.   

Contrary to the Applicant’s suggestions, the ALJ’s conclusions regarding nuisance 

impacts are not speculative based on the evidence heard and weighed at the hearing. The 

Applicant attempts to make new arguments in its Exceptions based on facts that are unsupported 

by the hearing record and otherwise speculative. Under the particular circumstances of this case, 

including the fact that discharged effluent will be undiluted on the Graham-Hastings property 

under normal conditions, the potential impacts to the Protestants’ use of their property are 

significant and unreasonable. The ALJ did not err in making the findings of fact and conclusions 

of law in the PFD on this issue.   

D. The ED and the Applicant ignore the fact that the effluent is being 
discharged into a dry channel that humans and livestock use, and the ALJ’s 
order was protecting existing uses of the proposed discharge route. 

 
 As the ED notes, the TSWQS require that “existing, designated, presumed, and attainable 

uses of aquatic recreation must be maintained.”52 Protestants agree with this. But many of the 

arguments of the ED and the Applicant disregard the important context of this case: the effluent 

is proposed to be discharged into a dry channel, undiluted, and existing uses include both human 

and livestock access to and use of this dry channel.  

                                                                                                                                                             
in the stream is less than 0.1 cubic feet per second.” 30 TEX. ADMIN. CODE § 307.3(34). No evidence was 
offered during the hearing that provided substantiation of “persistent pools” along the proposed discharge 
route when flow in the stream is less than 0.1 cubic feet per second.  
51 Hearing Tr. vol. III, 84:2–23 (testimony of Mr. Rudolph).  
52 30 TEX. ADMIN. CODE § 307.4(j)(1).  
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 Because the proposed discharge channel is dry, and because humans and livestock will be 

exposed to whatever is discharged into the channel, the regulations related to Type 1 effluent are 

instructive and relevant. Functionally, the proposed discharge of effluent by the Applicant in this 

case is very similar to land application: it is undiluted effluent discharged onto dry land. The 

regulations that are specifically applicable to and presumed protective in such circumstances are 

the Type 1 effluent standards. 

The ED argues that Type 1 effluent is not the applicable standard when analyzing the 

quality of effluent that will be discharged under a TPDES permit.53 The ED states that Type 1 

effluent standards “applicable to Chapter 210 reuse authorizations are more stringent, given that 

they are directly applied to an area via an irrigation system.”54 But, in fact, the factual 

circumstances requiring Type 1 are the closest approximation to the actual circumstances 

proposed by the permit amendment application here: the discharge will be of undiluted effluent 

into a dry channel that is accessible to the public. The Commission’s determination in the 

regulations that the stricter standards of Chapter 210 are necessary in such circumstances is 

support for the ALJ’s conclusion that the standards in the proposed permit amendment are not 

sufficiently protective under the particular circumstances in this case.  

 The TCEQ’s rules for effluent discharges to land to which the public has access are much 

stricter than those found in the permit amendment application. Chapter 309 states that: 

All effluent discharged to land to which the public has access must be disinfected 
. . . All effluent discharged to land via a subsurface area drip dispersal system to 
which there is a potential for public contact shall be disinfected and shall comply 
with an [E. coli] bacteria effluent limitation of 126 colony forming units per 100 
milliliters of water.55 
 

                                                 
53 ED Exceptions at 16.  
54 Id.  
55 30 TEX. ADMIN. CODE § 309.3(g)(4) (emphasis added). 
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The proposed discharge, both because it will be discharged outside of a watercourse of the state 

and because it will be to a dry creek to which the public has access, must be disinfected to an E. 

coli limit of 126 CFUs/100ml in any grab sample in order to protect public health. The proposed 

permit amendment allows for a single grab of 399 CFUs/100ml per grab sample.56 This is more 

than three times what is considered safe for unintentional human contact with undiluted effluent. 

The standards for Type 1 effluent are even stricter. Type 1 effluent uses include irrigation “or 

other uses in areas where the public may be present during the time when irrigation takes place 

or other uses where the public may come in contact with the reclaimed water.”57 Among these 

other specific uses are for “[i]rrigation of pastures for milking animals.”58 The water quality 

standards for such uses include limits of 20 CFU/100ml for a 30-day mean of E. coli and 75 

CFU/100ml for a single grab.59 Turbidity limits and limits for Enterococci also exist and are 

stricter than in the proposed permit amendment.60 

 The TCEQ’s water quality standards must be protective of existing, designated, 

presumed, and attainable uses.61 On the Graham-Hastings property, human and livestock 

presence in the dry creek bed are among the existing uses of the property, and credible testimony 

established that humans and livestock will continue to access and, in the case of livestock, drink 

from the discharge route. The standards must protect for these existing and presumed uses. The 

standards for Type 1 effluent are specifically protective of irrigation of areas where livestock are 

fed and other areas in which the public may be present. The proposed discharge is functionally 

equivalent to the undiluted discharge of effluent to dry land. Because the permit amendment’s 

                                                 
56 See ED-1.  
57 30 TEX. ADMIN. CODE § 210.32(1) (emphasis added). 
58 Id.  
59 30 TEX. ADMIN. CODE § 210.33(1). 
60 Id.  
61 30 TEX. ADMIN. CODE § 307.4(j)(1). 
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effluent limitations do not meet the Type 1 effluent standards (or the Rule 309.3(g)(4) standards), 

there is a presumption that the effluent will not be protective for these uses. The Applicant has 

failed to meet its burden of proving that the standards will in fact be protective of these uses, and 

the effluent will not create nuisance conditions for or otherwise interfere with the Protestants’ 

use and enjoyment of their property.  

 The ED cannot ignore the purpose of the TCEQ rules (i.e., to protect for existing, 

designated, and assumed uses) or the structure of specific rules that protect for effluent’s 

application to land that both the public and livestock will have access to. The ALJ’s statement 

that there was no evidence that the limits in the draft permit will be adequately protective for 

cattle—because the limits are not equivalent to Type 1 effluent—is protective of the Protestants’ 

current use of their property. The proposed permit amendment must be denied because the 

TCEQ rules that best approximate the Applicant’s proposed plans—discharge of effluent on to 

dry land—require stricter effluent limitations in order to protect for the actual uses on the 

Protestants’ property. The issuance of the permit amendment, as currently drafted, would clearly 

interfere with the use and enjoyment of adjacent and downstream landowners.  

CONCLUSION 

The ALJ correctly recommended denial of the permit because the discharge route is not a 

watercourse of the state. The ALJ also correctly determined that the proposed effluent discharge 

will have adverse impacts on the Protestants, their property, and their cattle that warrant a 

recommendation of denial.  
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