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EXECUTIVE DIRECTOR’S REPLIES TO PROTESTANT’S EXCEPTIONS TO 
THE ALJ’S PROPOSAL FOR DECISION 

 
TO HONORABLE ADMINISTRATIVE LAW JUDGE CASEY BELL:  

COMES NOW the Executive Director (ED) of the Texas Commission on 

Environmental Quality (TCEQ or Commission) and files the Executive Director’s Replies 

to Protestant’s Exceptions to the Proposal for Decision (PFD) and in support thereof 

shows the following:  

I. The ALJ correctly found that the roads at the project site meet the 
conditions of the CBP Standard Permit. 

 
Protestant asserts that the ALJ incorrectly found that the roads at the project site 

meet the conditions of the Concrete Batch Plant (CBP) Standard Permit. Particularly, 

Protestant argues that section (8)(D)(ii) should apply to all roads on a project site 

because the condition uses the plural, “roads,” rather than the singular, “road.” Clearly, 

Protestant is making a last effort in its interpretation that the setback requirements 

apply to all roads at a project site rather than only roads used by vehicles related to the 

operation of the plant. As stated in the ED’s Closing Arguments and Reply to Closing 

Arguments, the permit review is based on an applicant’s representations, and the permit 

reviewer accepts those representations as they are presented.1 Therefore, if an applicant 

                                                 
1 Tr. 349:24-350:7. 
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represents that it will comply with the permit conditions, the ED may approve the 

permit application. SCC represented that the requirements would be met; therefore, the 

ED properly recommended issuance of the permit based on those representations.  

Therefore, the ED agrees with the ALJ’s Findings of Fact Nos. 26 and 65 and 

Conclusions of Law Nos. 12 and 17. 

II. The ALJ properly applied 30 TAC § 116.615 in his review of the record, 
including his finding that the most restrictive representations in the 
Application will be enforced. 
 
Protestant argues that the PFD fails to give legal effect to 30 TAC § 116.615, 

particularly concerning the enforceability of the representations in the Application. 

Protestant asserts that the ALJ improperly determined that the more restrictive 

representations in the Application will be enforced because the ALJ did not provide a 

legal basis for his position. However, 30 TAC § 116.615(10), Compliance with Rules, 

states, “If more than one state or federal rule or regulation or permit condition are 

applicable, the most stringent limit or condition shall govern.” The TCEQ rules 

specifically apply the most stringent permit conditions, thus providing a legal basis for 

the ALJ’s Finding of Fact No. 73. Because the representations become conditions upon 

which the permit is issued, the most restrictive representations will be enforceable 

against SCC. 

Protestant also reurges its arguments regarding the size of the stockpiles and 

whether they will meet the setback requirements. Regardless of whether the stockpiles 

subject to the CBP Standard Permit will be two acres in size or less, the Applicant 
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represented that the stockpiles will meet the distance requirements.2 The fact that the 

stockpiles are not drawn to scale on the plot plan is not enough to warrant denial or 

remand of the permit application. Additionally, the TCEQ regional staff performed a site 

review, including measurements from the proposed footprint of the plant to the nearest 

receptors, and determined that the proposed CBP would meet the permit’s setback 

requirements.3 Therefore, SCC’s representation that the stockpiles will be up to two 

acres in size does not contravene the requirements in 30 TAC § 116.615. 

III. Other issues. 
 
A. The ALJ’s analysis of CBP Standard Permit Condition (8)(D)(ii) is 

consistent with the language of the condition and the ED’s 
interpretation of the TCEQ rules. 

 
Protestant argues that the ED’s interpretation of condition (8)(D)(ii) is inconsistent 

with the plain language of the condition. Protestant’s argument boils down to its absurd 

assertion that comma usage completely changes the meaning of the condition. 

Protestant’s interpretation of this condition would result in a site-wide application of the 

CBP Standard Permit conditions to all equipment, roads, etc. present at the site whether 

or not they are related to the operation of the CBP. The commission did not intend this 

application when it issued the CBP Standard Permit.4 The fact that the TCEQ allows 

other projects to share the same site as a CBP although those projects may have 

                                                 
2 Tr. 354:7-12. 
3 ED-1, 000010:26-30. 
4 App.-2C, 3. 
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different requirements is further evidence that the Protestant’s interpretation does not 

reflect the TCEQ’s intention. 

Protestant also argues that the TCEQ’s permit reviewer, Don Nelon, should be 

afforded “little, if any deference” because he did not provide a basis for his 

interpretation, did not cite any agency guidance, did not draft the provision, and did not 

state that the drafters interpreted it the same way that he does. Short of the Executive 

Director himself, it is unclear who Protestant believes should be afforded deference. Mr. 

Nelon is a Natural Resources Specialist IV in the Mechanical, Agricultural, and 

Construction section of the Air Permits Division, to which the ED has delegated the task 

of air permit review and issuance. Further, in his prefiled testimony, the ED offered Mr. 

Nelon, based on his training, experience, and expertise, “as an expert in the review of all 

aspects of air quality standard permit applications.”5 By doing so, the ED clearly put 

forth Mr. Nelon as his representative, with the responsibility and ability to interpret 

conditions contained in the CBP Standard Permit. Additionally, nothing in the case law 

provided by Protestant states that an official interpretation of a statutory provision 

through an implementing regulation or guidance must be promulgated for a court to 

provide deference to the agency. As the court stated in TGS-NOPEC Geophysical v. 

Combs, “If there is vagueness, ambiguity, or room for policy determinations in a statute 

                                                 
5 ED-1, 00004, 17-22. 
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or regulation . . . we normally defer to the agency’s interpretation unless it is plainly 

erroneous or inconsistent with the language of the statute, regulation, or rule.”6 

Finally, Protestant’s argument that the CBP Standard Permit conditions apply to 

other emissions on the site unrelated to the operation of the CBP is unfounded. In its 

issuance of amendments to the Standard Permit, the TCEQ recognized that “[o]wners or 

operators of large concrete batch plants sometimes also operate other facilities such as 

asphalt and rock crusher plants at the same site.”7 Therefore, the TCEQ has included 

distance requirements between a CBP and other facilities that apply for authorization at 

the site. Protestant’s interpretation would have the CBP Standard Permit conditions also 

apply to the other facilities at the same site; this application was not intended by the 

TCEQ. The Permit Condition Analysis and Justification section of the issuance package 

states, “Concrete batch plants shall meet the applicable conditions of the standard 

permit.”8 It does not state that concrete batch plants and every other facility sharing a 

site with a concrete batch plant shall meet the CBP Standard Permit requirements. The 

concrete batch plant must meet the requirements of the CBP Standard Permit, and any 

other facilities on the site must meet their specific authorization requirements. For these 

reasons, Protestant’s application of the CBP Standard Permit conditions is erroneous.  

B. The evidence at the hearing and in the record established that SCC 

met the requirements of a CBP Standard Permit. 

                                                 
6 TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 438 (Tex. 2011). 
7 App. 2C, 3. 
8 App. 2C, 4. 
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Protestant argues that SCC did not submit a complete application; specifically, SCC 

did not submit a complete Table 11 form. As a result, Protestant requests that SCC 

submit a completed application. At the hearing, Mr. Nelon testified that the Table 11 is 

not necessary for the standard permit.9 Therefore, the ED found that the 

representations in the application met the requirements of the CBP Standard Permit. 

 
IV. Conclusion 

 
Based on evidence admitted and disputed issues identified in the record, all 

procedures and analysis required for an air quality standard permit for a concrete batch 

plant review were followed in accordance with applicable rules and guidance. Therefore, 

the Executive Director recommends that the Commission adopt the ALJ’s Proposal for 

Decision and proposed findings of fact and conclusions of law.  

                                                 
9 Tr. 308:5-12. 
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Respectfully Submitted,  
 
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E., Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services  
 
Robert Martinez, Division Director 
Environmental Law Division  
 
 
____________________________ 
Sierra Redding, Staff Attorney 
Environmental Law Division  
State Bar No. 24083710 
P.O. Box 13087, MC 173 
Austin, Texas 78711-3087 
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