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BEFORE THE 
 
 
 
 

STATE OFFICE OF 
 
 
 
 
 

ADMINISTRATIVE HEARINGS 
 
 

THE EXECUTIVE DIRECTOR’S EXCEPTIONS TO THE  
PROPOSAL FOR DECISION AND PROPOSED ORDER 

 
TO THE HONORABLE ADMINISTRATIVE LAW JUDGE PAUL D. KEEPER (ALJ): 
 

The Executive Director (ED), after reviewing the ALJ’s Proposal for Decision (PFD) and 

proposed order (Proposed Order), respectfully files these exceptions for the ALJ’s 

reconsideration and then the Commissioners’ consideration. 

The ED agrees with the ALJ’s determination that the alleged violation occurred.  The ED 

takes exception to the ALJ’s recommendation that the Texas Commission on Environmental 

Quality (Commission or TCEQ) reduce the penalty recommended by the ED to $8,000.  Instead, 

the ED respectfully requests that the ALJ recommend and the Commission assess the penalty 

recommended by the ED of $11,250; the ED’s recommended penalty is in accordance with 

consistent application of the TCEQ’s penalty policy (Penalty Policy) and considers the facts 

specific to this case. 
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I. Summary1 
 

In this case, the ED alleges one municipal solid waste (MSW) violation against the 

Respondents who operated and leased land containing an unauthorized waste site.  The ED 

recommends a penalty of $11,250.  The penalty recommended by the ED is calculated in 

accordance with the TCEQ penalty policy and the statutory factors in chapter 7 of the Texas 

Water Code.   

The one violation alleged is that the Respondents caused, suffered, allowed or permitted 

the disposal of approximately 2,100 cubic yards of MSW at 18420 County Road 243 in Terrell, 

Texas (the Site)2.  In 2006, the Respondents knowingly took over a waste dump site expecting to 

turn it into a recycling operation.  From 2006 through 2012, the Respondents leased the Site, 

operated on the Site, marketed that they would accept waste for money at the Site, and did 

accept waste for money at the Site.   

On February 22, 2012, TCEQ investigator Paula Sen investigated the Site; she found that 

there was approximately 2100 cubic yards of waste remaining at the Site including trees, brush, 

pallets, and synthetic clothes.3  Respondent Paul Evans was the only person noted in the 

investigation report as being on-site during Ms. Sen’s investigation.  There is no dispute that the 

Respondents knowingly leased a dump site and operated the dump site for over six years.  They 

were operating and leasing the Site at the time of the investigation.  As such, they caused, 

suffered, allowed, and permitted the disposal of the 2,100 cubic yards of waste that Ms. Sen 

observed  at the Site on the date of the investigation. 

The ED recommends a penalty in this case of $11,250.  TCEQ Enforcement Coordinator 

Michael Pace testified that he calculated the penalty using the TCEQ Penalty Policy, as 

consistently applied throughout the TCEQ Enforcement Division.4  The ED does not recommend 

any technical requirements as ordering provisions in this case.5   The waste at the Site was 

disposed of in approximately October 2013.6  

                                           
1 The ED’s exhibits in this case will be referred to in this document as “ED” [exhibit no.] at [Bates page no.] 
([description if necessary]).  Hearing testimony will be referred to as “Test. of” [name]. 
2 ED 1 at 003-004 (ED’s petition in this case). 
3 ED 2 at 399 (2/22/2012 TCEQ investigation report). 
4 ED 1 at 009-012 (Penalty Calculation Worksheet); ED 6 (Penalty Policy); ED 5 (Respondents’ compliance histories); 
Test. of Michael Pace.  
5 ED 1 at 005; Test. of Michael Pace. 
6 Test. of Michael Pace; ED 12 at 158-173 (pictures showing waste removed from Site). 
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II. The ED’s recommended penalty of $11,250 is appropriate; the penalty was 
based on the TCEQ Penalty Policy as consistently applied, and takes into 
consideration the facts specific to this case. 

 

The ED recommends a penalty in this case of $11,250.  TCEQ Enforcement Coordinator 

Michael Pace testified that he calculated the penalty using the TCEQ Penalty Policy, as 

consistently applied throughout the TCEQ Enforcement Division.7  The Respondents did not 

offer any evidence disputing the calculation of the penalty. 

In addition, the recommended penalty takes into consideration the facts specific to this 

case.  As noted in the PFD, the recommended penalty is based on a three month duration for the 

violation. 8   The  Penalty Policy provides that duration can begin from the first documented 

instance of the violation.9  Even though TCEQ investigations showed an ongoing violation 

dating back to January 200610, the ED is only recommending a duration of three months in this 

case.   The ED is not recommending a penalty for the time period that the Respondents reduced 

the volume of waste at the property even though the ED documented violations during this time 

period.   

Also, the ED’s recommended penalty only assesses a penalty for the volume of waste 

onsite after the Respondents stopped reducing the volume of waste on the property, which was 

2,100 cubic yards.11  There is no penalty requested for the waste the Respondents removed.  

For these reasons, the ED requests the assessment of a $11,250 penalty. 

  

                                           
7 ED 1 at 009-012 (Penalty Calculation Worksheet); ED 6 (Penalty Policy); ED 5 (Respondents’ compliance histories); 
Test. of Michael Pace.  
8 PFD at 13; see also ED 1 at 011. 
9 ED 6. 
10 See, e.g., PFD at 6: Proposed Order at 3 (Finding of Fact No. 17). 
11 ED 2 at 398 and 399 (Investigation Report); ED 1 at 011 (PCW). 
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III. The ED’s exceptions to specific provisions in the ALJ’s Proposed Order. 
 

The ED submits the following exceptions to the language in the Proposed Order. 

 
A. CONCLUSION OF LAW NO. 7  

 
The ED respectfully recommends that Conclusion of Law No. 7 be revised as follows: 

 
Respondents are subject to the jurisdiction of the Commission because they 
operated a municipal solid waste facility.  Tex. Water Code Texas Health & Safety 
Code § 361.011. 

 
B. CONCLUSIONS OF LAW NOS. 12 AND 13.   

 
 The ED respectfully recommends that current Conclusion of Law No. 12 be removed, and 

Conclusion of Law No. 13 renumbered to 12 and revised as follows: 

 

13.12. Considering all the factors, the Commission should impose an 
administrative penalty of $ 8,000 11,250 against the Respondents. 

 
C. ORDERING PROVISION NO. 1.   

 
The ED respectfully recommends that the penalty in Ordering Provision No. 1 be revised 

from $8,000 to $11,250 

 

IV. Conclusion 

For these reasons, the ED respectfully requests the ALJ recommend and the Commission 

adopt the ED’s exceptions. 
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Respectfully submitted, 

Texas Commission on Environmental Quality 

Richard Hyde 
Executive Director 

Caroline M. Sweeney, Deputy Director 
Office of Legal Services 

Kathleen C. Decker, Division Director 
Litigation Division 

by _______________________________ 
Jennifer Cook 
State Bar of Texas No. 00789233 
Litigation Division, MC 175 
P.O. Box 13087 
Austin, Texas 78711-3087 
(512) 239-3400 
(512) 239-3434 (Fax) 
jennifer.cook@tceq.texas.gov 

  

1 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on June 11, 2014, the foregoing original document and seven (7) 

copies were filed with the Chief Clerk; additionally the document was electronically filed with 

the Chief Clerk, Texas Commission on Environmental Quality, Austin, Texas.  

I further certify that on this day the foregoing document was served as indicated: 

The Honorable Administrative Law Judge Paul D. Keeper 
State Office of Administrative Hearings 
William P. Clements Building 
300 West 15th Street, Room 504 
Austin, Texas 78701 
Via Electronic Filing 
 
Ronnie Jones 
Attorney & Counselor at Law, PLLC 
9951 Anderson Mill Road, Unit 201 
Austin, Texas 78750 
Fax:  (512) 291-6823 
RJones@RonnieJoneslaw.com  
Via Facsimile and Electronic Mail  
 
Eli Martinez  
Office of Public Interest Counsel, MC 103 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 78711-3087 
Via Electronic Mail 

 

 

 
 
 
 

__________________________ 
Jennifer Cook 
 

mailto:RJones@RonnieJoneslaw.com
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