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TCEQ Docket No. 2014-1317-MWD 
 

APPLICATION BY NUECES RIVER 
AUTHORITY FOR NEW TEXAS 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM (TPDES) 
PERMIT NO. WQ0015083001

§ 
§ 
§ 
§ 
§ 

BEFORE THE TEXAS 

COMMISSION ON 

ENVIRONMENTAL QUALITY 

 

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST 
 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(Commission or TCEQ) files this Response to Hearing Request on Nueces River 
Authority’s application for new TPDES Permit No. WQ0015083001.  Hearing requests 
were filed by Jay Harris on behalf of Jean C. Huffman and Dan C. Huffman. 
 

Attached for Commission consideration are the following: 
 

Attachment A – Adjacent Landowners Map 
Attachment B – Fact Sheet and ED's Preliminary Decision 
Attachment C – Draft permit 
Attachment D – ED’s Response to Public Comment (RTC) 
Attachment E – Compliance History Report 
 
 

I. FACILITY DESCRIPTION 
 

The Nueces River Authority applied to the TCEQ for a new permit, Permit No. 
WQ0015083001 to authorize the disposal of treated domestic wastewater at a daily 
average flow not to exceed 250,000 gallons per day via surface irrigation of up to 93.5 
acres of public access pastureland during the Interim phase, and at a daily average flow 
not to exceed 360,000 gallons per day via surface irrigation of up to 93.5 acres of public 
access pastureland during the Final phase. The Nueces River Authority Leakey Regional 
Wastewater Treatment Facility will consist of an activated sludge process plant using the 
extended aeration mode.  Treatment units will include an influent lift station, a manual 
bar screen, a mechanical bar screen, a grit removal system, an oxidation ditch, a final 
clarifier (two clarifiers during the Final phase), an aerated sludge holding tank (during 
the Final phase only),  a belt filter press, sludge drying beds, and a chlorine contact 
chamber.  The facility has not been constructed. 

The effluent limits in both phases of the draft permit, based on a daily average, 
are 20 mg/l BOD5, 20 mg/l TSS, and 126 CFU or MPN/100 ml of E. coli.  The effluent 
shall contain a chlorine residual of at least 1.0 mg/l after a detention time of at least 20 
minutes based on peak flow. The draft permit provides the option of changing the site to 
non-public access land, with appropriate effluent limits for non-public access land, if the 
applicant notifies the TCEQ that access will be restricted before operating the facility. 
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The effluent limit for non-public access, based on a single grab, is 65 mg/l BOD5. 

The wastewater treatment facility and disposal site will be located at 64 Stanford 
Hollow Road, approximately two miles south of the intersection of U. S. Highway 83 
and Ranch Road 337, on the west side of U.S. Highway 83, Leakey in Real County, Texas 
78873. The wastewater treatment facility and disposal site will be located in the 
drainage basin of Patterson Creek in Segment No. 2113 of the Nueces River Basin. No 
discharge of pollutants into water in the State is authorized by this permit. 

 
II. BACKGROUND 

The TCEQ received the application on March 18, 2013, and declared it 
administratively complete on March 27, 2013. The notice of Receipt and Intent to 
Obtain a Water Quality Permit (NORI) was published on April 10, 2013 in Hill Country 
Herald. ED staff completed the technical review of the application on November 6, 2013, 
and prepared a draft permit. The Notice of Application and Preliminary Decision 
(NAPD) for a Water Quality Permit was published on February 19, 2014 in Hill Country 
Herald. The public comment period ended on March 21, 2014. ED staff filed the RTC on 
August 8, 2014.  The deadline for submitting hearing requests and requests for 
reconsideration was September 10, 2014. 

 
III. THE EVALUATION PROCESS FOR HEARING REQUESTS 

 
House Bill (HB) 801 established statutory procedures for public participation in 

certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment and for the Commission’s consideration 
of hearing requests. The application in this case was declared administratively complete 
on October 24, 2011. Therefore, it is subject to the HB 801 requirements. The 
Commission implemented HB 801 by adopting procedural rules in title 30, chapters 39, 
50, and 55 of the Texas Administrative Code. 

 
A. Response to Requests 
 

“The ED, the public interest counsel, and the applicant may submit written 
responses to [hearing] requests . . . .”1 

 
According to section 55.209(e), responses to hearing requests must specifically 

address the following: 
 
(1) whether the requestor is an affected person; 
(2) which issues raised in the hearing request are disputed; 
(3) whether the dispute involves questions of fact or law; 
(4) whether the issues were raised during the public comment period; 

                                                   
1 30 TEX. ADMIN. CODE § 55.209(d) (West 2013). 
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(5) whether the hearing request is based on issues raised solely in a public 
comment withdrawn by the commenter in writing by filing a withdrawal 
letter with the chief clerk prior to the filing of the ED’s RTC; 

(6) whether the issues are relevant and material to the decision on the 
application; and 

(7) a maximum expected duration for the contested case hearing. 
 

B. Hearing Request Requirements 
 

For the Commission to consider a hearing request, the Commission must first 
determine whether the request meets certain requirements. As noted in section 
55.201(c), "A request for a contested case hearing by an affected person must be in 
writing, must be filed with the chief clerk within the time provided . . . and may not be 
based on an issue that was raised solely in a public comment withdrawn by the 
commenter in writing by filing a withdrawal letter with the chief clerk prior to the filing 
of the ED’s RTC." 

 
According to section 55.201(d), a hearing request must substantially comply with 

the following: 
 

(1) give the name, address, daytime telephone number, and, where possible, 
fax number of the person who files the request. If the request is made by a 
group or association, the request must identify one person by name, 
address, daytime telephone number, and, where possible, fax number, 
who shall be responsible for receiving all official communications and 
documents for the group; 

(2) identify the person’s personal justiciable interest affected by the 
application, including a brief, but specific, written statement explaining in 
plain language the requestor’s location and distance relative to the 
proposed facility or activity that is the subject of the application and how 
and why the requestor believes he or she will be adversely affected by the 
proposed facility or activity in a manner not common to members of the 
general public; 

(3) request a contested case hearing; 
(4) list all relevant and material disputed issues of fact that were raised during 

the public comment period and that are the basis of the hearing request. 
To facilitate the commission’s determination of the number and scope of 
issues to be referred to hearing, the requestor should, to the extent 
possible, specify any of the ED’s responses to comments that the requestor 
disputes and the factual basis of the dispute and list any disputed issues of 
law or policy; and 

(5) provide any other information specified in the public notice of application. 
 

C. Requirement that Requestor Be an Affected Person 
 
To grant a contested case hearing, the Commission must determine that a 

requestor is an affected person. The factors to consider in making this determination are 
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found in section 55.203 as follows: 
 
(a) For any application, an affected person is one who has a personal 

justiciable interest related to a legal right, duty, privilege, power, or 
economic interest affected by the application. An interest common to 
members of the general public does not qualify as a personal justiciable 
interest. 

(b) Governmental entities, including local governments and public agencies, 
with authority under state law over issues raised by the application may be 
considered affected persons. 

(c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following: 
(1) whether the interest claimed is one protected by the law under 

which the application will be considered; 
(2) distance restrictions or other limitations imposed by law on the 

affected interest; 
(3) whether a reasonable relationship exists between the interest 

claimed and the activity regulated; 
(4) likely impact of the regulated activity on the health and safety of the 

person, and on the use of property of the person; 
(5) likely impact of the regulated activity on use of the impacted natural 

resource by the person; and 
(6) for governmental entities, their statutory authority over or interest 

in the issues relevant to the application. 
 

D. Referral to the State Office of Administrative Hearings (SOAH) 
 

Section 50.115(b) details how the Commission refers a matter to SOAH: “When 
the commission grants a request for a contested case hearing, the commission shall 
issue an order specifying the number and scope of the issues to be referred to SOAH for 
a hearing.” Section 50.115(c) further states, “The commission may not refer an issue to 
SOAH for a contested case hearing unless the commission determines that the issue: (1) 
involves a disputed question of fact; (2) was raised during the public comment period; 
and (3) is relevant and material to the decision on the application.” 

 
IV. HEARING REQUEST ANALYSIS 

 
A. Whether the Requestor Complied with Section 55.201(c) and (d) 
 

Jay Harris submitted a timely written hearing requests on behalf of Jean C. 
Huffman and Dan C. Huffman on March 14, 2014, that raised issues presented during 
the public comment period that have not been withdrawn. Mr. Harris does not provide 
an address for Jean Huffman or Dan Huffman, but he states that they are joint owners 
of real property that will be used for a lift station by the Applicant.  Mr. Harris identifies 
himself as the attorney representing Jean and Dan Huffman and provided his address 
and his telephone number and requested a contested case hearing. He identifies Jean 
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Huffman and Dan Huffman as a persons with what they believe to  be a personal 
justiciable interests  affected by the application and provided a list of disputed issues of 
fact that were raised during the public comment period, both of which will be discussed 
in greater detail below. The ED concludes that the hearing request substantially 
complies with the section 55.201(c) and (d) requirements. 
 
B. Whether the Requestor Meets the Affected Person Requirements 
 

Considering the affected person factors listed in section 55.203(c), the map of 
adjacent landowners (Attachment A)  shows that T.W. Huffman owns  property that is 
located directly across US Highway 83 from the proposed land application areas and the 
wastewater treatment plant site. Mr. Harris states that the property owned by Jean 
Huffman is located where a lift station for the proposed plant will be. Although Mr. 
Harris does not explain how Jean Huffman’s property would be affected by the 
proposed facility, the ED reasonably concludes that Jean Huffman and Dan Huffman 
are affected persons based on the proximity of their property to the proposed facility. 

 
The ED recommends that the Commission find that Jean Huffman and Dan 

Huffman are affected persons. 
 
C. Whether Issues Raised Are Referable to SOAH for a Contested Case 
Hearing 
 

The ED analyzed the issues raised in the hearing request in accordance with the 
applicable regulatory criteria and provides the following recommendations regarding 
whether the issues can be referred to SOAH if the Commission grants the hearing 
request. All issues were raised during the public comment period, and none of the issues 
were withdrawn. All identified issues are considered disputed unless otherwise noted. 
 

1. Whether the design of the proposed wastewater treatment facility will be in the 
Frio River Floodway and the Patterson Creek Floodway. (RTC No.1)  
 

This is an issue of fact. However, the TCEQ does not review engineering plans 
and specifications as part of an application for wastewater permit. This issue is not 
relevant and material to a decision on the application. The ED does not recommend 
referring this issue to SOAH. 

 
2. Whether the proposed force main sewer line will withstand periodic flash 

floods that have destroyed a bridge across Patterson Creek in the past.  (RTC No. 2) 
 

This is an issue of fact. However this is another issue that is not relevant and 
material to a decision on the application. The ED does not recommend referring this 
issue to SOAH. 

 
3. Whether the Applicant made incorrect and false or material 

misrepresentations to the US Army Corps of Engineers to avoid the requirements of 
obtaining an individual permit from the Corps. (RTC No. 4). 
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This is an issue of fact, but this issue is not relevant and material to the decision 

on the application. As explained in the ED’s Response to Comments, the TCEQ is not 
responsible for reviewing the Application submitted to the Corps of Engineers. 

 
4. Whether the Applicant failed to obtain the passage of a city ordinance to 

authorize the initiation of condemnation proceedings to acquire real property in 
connection with the proposed facility. (RTC No. 5) 

 
This is an issue of fact, but it is outside the scope of the evaluation of a 

wastewater permit application and it is not relevant and material. The ED does not 
recommend referring this issue to SOAH.  

 
5. Whether the Applicant has acquired all necessary easements for the proposed 

project. (RTC Nos. 6 and 7) 
 
This is an issue of fact, but these issues are not relevant and material to the 

decision on the application. As explained in the ED’s Response to comments, these 
issues are outside the scope of the evaluation of a wastewater permit application. 

 
 
Because Mr. Harris  has not identified any referable issues, there are no issues to 

refer to SOAH pursuant to section 50.115(c). Therefore, the ED recommends denying 
the  hearing request for Jean Huffman and Dan Huffman. 

 
 

V. CONTESTED CASE HEARING DURATION 
 

If there is a contested case hearing on this application, the ED recommends that 
the duration of the hearing be six months, starting with the preliminary hearing and 
continuing until the presentation of a proposal for decision to the Commission. 
 

 
VI. CONCLUSION 

 
Because Mr Harris has not met the hearing request requirements, the ED 

recommends denying the hearing requests by Jean Huffman and Dan Huffman.  
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Respectfully submitted, 
 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Richard A. Hyde, P.E., Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 

By:________________________ 
Anthony Tatu 
Staff Attorney 
Environmental Law Division 
State Bar of Texas No. 00792869 
MC-173, P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-0600 
Fax: (512) 239-0606 
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MAILING LIST 
NUECES RIVER AUTHORITY 

DOCKET NO. 2014-1317-MWD; PERMIT NO. WQ0015083001 
 
 

FOR THE APPLICANT:  
Lauren Kalisek 
Lloyd Gosselink Rochelle & Townsend, 
P.C. 
816 Congress Ave., Suite 1900 
Austin, Texas 78701-2478 
Tel: (512) 322-5847 
Fax: (512)472-0532 
lkalisek@lglawfirm.com 
 
Adam Luke 
Naismith Engineering 
600 West 8th Street, Suite 300 
Austin, Texas 78701-2757 

 
Con Mims 
Nueces River Authority 
200 East Nopal Street, Suite 206 
Uvalde, Texas 78801-5332 

 
FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 

 
Anthony Tatu, Staff Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 

 
Dex Dean, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4570 
Fax: (512) 239-4430 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 
 
FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 
 
Isabel Segarra Trevino, Public Interest Counsel 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
via electronic mail: 
 
Mr. Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 

mailto:lkalisek@lglawfirm.com
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FOR THE CHIEF CLERK: 
Ms. Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 

 
REQUESTER: 
Jay Harris 
30615 Cypress Park Drive 
Denham Springs, Louisiana 70726-1737 
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ATTACHMENT D 















 
 
 
 
 
 
 
 
 
 

ATTACHMENT E 



The TCEQ is committed to accessibility. 
To request a more accessible version of this report, please contact the TCEQ Help Desk at (512) 239-4357.

Compliance History Report
PUBLISHED Compliance History Report for CN600692552, RN106638653, Rating Year 2012 which includes Compliance 
History (CH) components from September 1, 2007, through August 31, 2012.

NOT NULLNOT NULL
Customer, Respondent, 
or Owner/Operator:

CN600692552, Nueces River Authority Classification: NOT APPLICABLE Rating: N/A

Regulated Entity: RN106638653, LEAKEY REGIONAL 
WWTF

Classification: NOT APPLICABLE Rating: N/A

Complexity Points: Repeat Violator: N/A N/A

CH Group: 14 - Other

Location: 64 STANFORD HOLLOW RD  LEAKEY, TX  78873, REAL COUNTY

TCEQ Region: REGION 13 - SAN ANTONIO

ID Number(s):
WASTEWATER PERMIT WQ0015083001

Compliance History Period: September 01, 2007 to August 31, 2012 Rating Year: 2012 Rating Date: 09/01/2012

Date Compliance History Report Prepared: June 17, 2013

Agency Decision Requiring Compliance History: Permit - Issuance, renewal, amendment, modification, denial, suspension, or 
revocation of a permit.

Component Period Selected: March 18, 2008 to June 17, 2013

TCEQ Staff Member to Contact for Additional Information Regarding This Compliance History. 

Name: Phone: Dex Dean (512) 239-4570

Site and Owner/Operator History:

1) Has the site been in existence and/or operation for the full five year compliance period? NO

2) Has there been a (known) change in ownership/operator of the site during the compliance period? NO NO
3) If YES for #2, who is the current owner/operator? N/A

4) If YES for #2, who was/were the prior 
owner(s)/operator(s)?

N/A

5)  If YES, when did the change(s) in owner or operator 
occur?

N/A

Components (Multimedia) for the Site Are Listed in Sections A - J

A. Final Orders, court judgments, and consent decrees:
N/A

B. Criminal convictions:
N/A

C. Chronic excessive emissions events:
N/A

D. The approval dates of investigations (CCEDS Inv. Track. No.):
N/A

E. Written notices of violations (NOV) (CCEDS Inv. Track. No.):
A notice of violation represents a written allegation of a violation of a specific regulatory requirement from the commission to a 
regulated entity.  A notice of violation is not a final enforcement action, nor proof that a violation has actually occurred.

N/A
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F. Environmental audits:
N/A

G. Type of environmental management systems (EMSs):
N/A

H. Voluntary on-site compliance assessment dates:
N/A

I. Participation in a voluntary pollution reduction program:
N/A

J. Early compliance:
N/A

Sites Outside of Texas:
N/A

Published Compliance History Report for CN600692552, RN106638653, Rating Year 2012 which includes Compliance History (CH) 
components from March 18, 2008, through June 17, 2013.
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