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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
August 11, 2014

TO: Persons on the attached mailing list.

RE: Nueces River Authority
Permit No. WQO0015083001

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at Leakey City Hall, 148 West 4th Street, Leakey, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
D Your name, address, daytime telephone number, and, if possible, a fax number.
(2) Ifthe request is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/Ig
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MAILING LIST

Nueces River Authority
Permit No. WQO0015083001

FOR THE APPLICANT:

Con Mims

Nueces River Authority

200 East Nopal Street, Suite 206
Uvalde, Texas 78801

Adam Luke

Naismith Engineering

600 West 8th Street, Suite 300
Austin, Texas 78701

PROTESTANTS/INTERESTED
PERSONS:

Jay J. Harris, Attorney

Jay J. Harris, L.L.C.

30615 Cypress Park Drive

Denham Springs, Louisiana 70726

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Small Business and Environmental
Assistance

Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Anthony Tatu, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Bijaya R. Chalise, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TCEQ Permit No. WQ0015083001

APPLICATION BY THE NUECES § BEFORE THE TEXAS
RIVER AUTHORITY , NEW TCEQ 8§
PERMIT NO. WQO0015083001 8§ COMMISSION ON

8§ ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(Commission or TCEQ) files this Response to Public Comment on the Nueces River
Authority’s application for a new permit, TCEQ Permit No. WQ0015083001 and the
ED’s preliminary decision. As required by title 30, section 55.156 of the Texas
Administrative Code, before a permit is issued, the ED prepares a response to all timely,
relevant, and material, or significant comments. The Office of the Chief Clerk timely
received a comment letter from Jay J. Harris. This response addresses all such timely
public comments received, whether or not withdrawn. For more information about this
permit application or the wastewater permitting process, please call the TCEQ Public
Education Program at (800) 687-4040. General information about the TCEQ can be
found on the TCEQ web site at www.tceq.texas.gov.

I. BACKGROUND
A. Facility Description

The Nueces River Authority applied to the TCEQ for a new permit, Permit No.
WQO0015083001 to authorize the disposal of treated domestic wastewater at a daily
average flow not to exceed 250,000 gallons per day via surface irrigation of up to 93.5
acres of public access pastureland during the Interim phase, and at a daily average flow
not to exceed 360,000 gallons per day via surface irrigation of up to 93.5 acres of public
access pastureland during the Final phase. The Nueces River Authority Leakey Regional
Wastewater Treatment Facility will consist of an activated sludge process plant using the
extended aeration mode. Treatment units will include an influent lift station, a manual
bar screen, a mechanical bar screen, a grit removal system, an oxidation ditch, a final
clarifier (two clarifiers during the Final phase), an aerated sludge holding tank (during
the Final phase only), a belt filter press, sludge drying beds, and a chlorine contact
chamber. The facility has not been constructed.

The effluent limits in both phases of the draft permit, based on a daily average,
are 20 mg/I BODs 20 mg/I TSS, and 126 CFU or MPN/100 ml of E. coli. The effluent
shall contain a chlorine residual of at least 1.0 mg/| after a detention time of at least 20
minutes based on peak flow. The draft permit provides the option of changing the site to
non-public access land, with appropriate effluent limits for non-public access land, if the
applicant notifies the TCEQ that access will be restricted before operating the facility.
The effluent limit for non-public access, based on a single grab, is 65 mg/l BODs.

The wastewater treatment facility and disposal site will be located at 64 Stanford
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Hollow Road, approximately two miles south of the intersection of U. S. Highway 83
and Ranch Road 337, on the west side of U.S. Highway 83, Leakey in Real County, Texas
78873. The wastewater treatment facility and disposal site will be located in the
drainage basin of Patterson Creek in Segment No. 2113 of the Nueces River Basin. No
discharge of pollutants into water in the State is authorized by this permit.

B. Procedural Background

The TCEQ received the application on March 18, 2013, and declared it
administratively complete on March 27, 2013. The notice of Receipt and Intent to
Obtain a Water Quality Permit (NORI) was published on April 10, 2013 in Hill Country
Herald. ED staff completed the technical review of the application on November 6,
2013, and prepared a draft permit. The Notice of Application and Preliminary Decision
(NAPD) for a Water Quality Permit was published on February 19, 2014 in Hill Country
Herald. The public comment period ended on March 21, 2014. This application was
administratively complete on or after September 1, 1999. Therefore, it is subject to the
procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 1999.

C. Access to Rules, Statutes, and Records

e Secretary of State web site for all Texas administrative rules: www.sos.state.tx.us.

e TCEQ rules in title 30 of the Texas Administrative Code: www.sos.state.tx.us/tac
(select “View the current Texas Administrative Code” on the right, then “Title 30
Environmental Quality”).

e Texas statutes: www.statutes.legis.state.tx.us.

e TCEQ web site: www.tceq.texas.gov (for downloadable rules in Adobe portable
document format, select “Rules,” then “Download TCEQ Rules”).

e Federal rules in title 40 of the Code of Federal Regulations: www2.epa.gov/laws-
regulations/regulations#find.

e Federal environmental laws: www?2.epa.gov/laws-regulations.

TCEQ records for this application are available for viewing and copying at the
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, First Floor (Office of the
Chief Clerk), until the TCEQ takes final action.

If you would like to file a complaint about the facility concerning its compliance
with provisions of its permit or TCEQ rules, you may call the TCEQ Environmental
Complaints Hot Line at (888) 777-3186 or the TCEQ Region 13 Office directly at (210)
490-3096. Citizen complaints may also be filed by sending an e-mail to
cmplaint@tceq.texas.gov or online at the TCEQ web site (select “Reporting,” then “Make
an Environmental Complaint”). If the facility is found to be out of compliance, it may be
subject to enforcement action.

II. COMMENTS AND RESPONSES

Comment 1: Jay Harris commented on the design of the proposed wastewater
collection system. Specifically, Mr. Harris commented that lift stations will be in the
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Frio River Floodway and the Patterson Creek Floodway.

Response 1: The TCEQ does not review engineering plans and specifications for
collection systems or wastewater treatment facilities as part of an application for a
wastewater permit. However, the draft permit requires that plans and specifications
must be approved by the Commission before a collection system is constructed.
Operational Requirement No. 8(b) in the draft permit states:

The plans and specifications for domestic sewage collection and treatment works
associated with any domestic permit must be approved by the Commission and
failure to secure approval before commencing construction of such works or
making a discharge is a violation of this permit and each day is an additional
violation until approval has been secured.

Comment 2: Jay Harris commented that the force main sewer line proposed to be
built across the Patterson Creek Bridge is not built to withstand periodic flash floods
that have destroyed the bridge on a regular basis. Mr. Harris believes this will result in
the rupture of the force main sewer into Patterson Creek.

Response 2: This comment raises an engineering issue related to the proposed
facility’s collection system that is outside the scope of review for a permit application.
The engineering of treatment facilities and collection systems is handled during the
TCEQ’s review of engineering plans and specifications. An applicant is not required to
submit collection system or treatment facility plans and specifications for approval prior
to the commission issuing the facility's wastewater permit (30 Texas Administrative
Code § 217.6(a)).

Comment 3: Mr. Harris states that all projects constructed with funds from the State
of Texas must meet the requirements of the standard bridge design specifications of the
Texas Department of Transportation.

Response 3: The wastewater permitting process is limited to controlling the discharge
of pollutants into water in the state and protecting the water quality of the state’s rivers,
lakes, and coastal waters. This issue is outside the scope of the evaluation of a
wastewater permit application.

Comment 4: Mr. Harris comments that the Applicant made incorrect and false or
material misrepresentations to the US Army Corps of Engineers to avoid the
requirements of obtaining an individual 404 permit from the Corps.

Response 4: The Executive Director is not responsible for reviewing the Application
submitted to the Corps of Engineers for the federal permit, beyond certifying that it will
meet State Water Quality Standards. Any concerns relating to the Corps of Engineers
permit should be addressed to the Corps branch in Fort Worth, Texas.
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Comment 5: Jay Harris commented that the Applicant has failed to obtain the passage
of a city ordinance to authorize the initiation of condemnation proceedings to acquire
real property in connection with the proposed waste water treatment plant.

Response 5: The application states that the applicant owns the property on which the
wastewater treatment facility and the effluent disposal site will be located. The
wastewater permitting process is limited to controlling the discharge of pollutants into
water in the state and protecting the water quality of the state’s rivers, lakes, and coastal
waters. This issue is outside the scope of the evaluation of a wastewater permit
application, except for the land where the wastewater treatment facility and disposal site
will be located. Issuance of this permit does not convey any property rights to the
Applicant.

COmment 6: Mr. Harris stated that the Applicant has no right of way or easement for a
force main sewer trunk line on John Davis Road or on surrounding property.

Response 6: The issue of whether the Applicant has acquired easements is not within
the scope of the agency review. The draft permit states that issuance of the permit does
not convey any property rights to the permittee.

Comment 7: Mr. Harris stated that the City of Leakey does not have adequate funding
to purchase all of the necessary right of ways that will be needed for the proposed plant.

Response 7: The wastewater permitting process is limited to controlling the discharge
of pollutants into water in the state and protecting the water quality of the state’s rivers,
lakes, and coastal waters. This issue is outside the scope of the evaluation of a
wastewater permit application.

Comment 8: Jay Harris commented that the Nueces River Authority has engaged in
deceptive and bad faith conduct to deprive interested persons of their due process rights
to file public comments.

Response 8: The Executive Director is not aware of any deceptive conduct by the
Applicant in this case. Notice was published according to TCEQ rules, the notice of
Receipt and Intent to Obtain a Water Quality Permit (NORI) was published on April 10,
2013 in Hill Country Herald, and The Notice of Application and Preliminary Decision
(NAPD) for a Water Quality Permit was published on February 19, 2014 in Hill Country
Herald.
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I11. CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO
COMMENT

The ED did not make any changes to the draft permit in response to public
comment.

Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Richard A. Hyde, P.E., Executive Director

Robert Martinez, Director
Environmental Law Division

By:

Anthony Tafu, Staff Attorney
Environmental Law Division

State Bar of Texas No. 00792869
MC-173, P.O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-5778

Fax: (512) 239-0606

E-mail: Anthony.tatu@tceq.texas.gov

REPRESENTING THE EXECUTIVE
DIRECTOR OF THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY
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