Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM :
|

To: Commissioner’s Work Session Date: September 7, 200&‘:?: :
Wz
Thru: Stephanie Bergeron Perdue, Deputy Director, Legal Services o) (“:;
Dan Eden, Deputy Director, OPRR 5 <
Robert Martinez, Director, Environmental Law Division &3 P
2 o=
From: Todd Chenoweth, Director, Water Supply Division € o=
Robin Smith, Attorney, Environmental Law Division =

Subject: Water Right Amendment Notice and Hearing Issues

Issue Consideration of public notice requirements for water rights applications subject to Tex.
Water Code § 11.122(b).

Background and Current Practice

Until recently, the TCEQ’s practice and interpretation of Texas Water Code § 11.122(b), relating
to amending water rights, has been that applications only to add a use or change the use do not
require notice or the opportunity for a hearing. This practice was challenged in an applicition

involving the City of Marshall. The Texas Supreme Court disapproved the TCEQ’s practice, in
part. :

The City of Marshall holds a certificate of adjudication recognizing its right to divert and use up

to 16,000 acre feet of water for municipal use. In 2001, Marshall applied to change the purpose

of use in that certificate so that it could supply water for industrial ise. The application did not

request a change in the amount of water or rate of diversion. Opponents of the amendiment
requested a contested case hearing. ’

The Commission denied the request for hearing based on Texas Water Code (TWC) § 11.122(b),
which it interpreted to mandate authorization when the proposed arﬂlendment does not requsst a
change in the amount of water or rate of diversion. Section 11.122(b) says:

Subject to meeting all other applicable requirements of this chapter
for the approval of an application, an amendment, except an
amendment to a water right that increases the amount of water
authorized to be diverted or the authorized rate of diversion, shall
be authorized if the requested change will not cause adverse impact
on other water right holders or the environment on the stream of
greater magnitude than under circumstances in whid

h the permit,
certified filing, or certificate of adjudication that is|sought to be
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amended was fully exercised according to its terms and conditions
as they existed before the requested amendment. |

The Marshall case was appealed to the Supreme Court of Texas, which concluded that Section
11.122(b) does not preclude a contested case hearing on every amendment application that does
not request a change in the amount of water or rate of diversion. ‘

ssion should refer to hearing
i remanded the case to the
jon. The case is currently

The Court gave some guidance on what types of changes the Commi
and circumstances in which a hearing might not be necessary, an
Commission for a decision in light of the Supreme Court’s opin
pending before the TCEQ.

Supreme Court Decision

A. Court’s Discussion of “Other Applicable Requirements”

ubject to meeting all other
tion.” The Supreme Court
Code § 11.134 for granting a
impact on other water right
riteria as the “public interest

Section 11.122(b) states that an amendment shall be authorized
applicable requirements of this chapter for approval of an applicg
decided that this phrase referred to the requirements of Tex. Water (
water rights application, other than the requirements that implicate
holders and the environment. The Supreme Court referred to these ¢
criteria,” and listed them as:

conformance with administrative requirements
beneficial use

public welfare

effects on groundwater

consistency with state and regional water plans
avoidance of waste/water conservation

oooooab

If the TCEQ finds that there may be an impact on any of these public interest criteria, notice and
an opportunity for hearing is required.

The Court offered the following example of when the public interest might be impacted:

0 The TCEQ should determine if removal of the potability requirement (by going from
municipal to industrial use) in the Marshall case could be aniadverse impact to the piblic

interest criteria.

B. Court’s Discussion of Impact on Other Water Right Holders and the Environment

Section 11.122(b) further provides that in order to be authorized without a contested case

hearing, the requested change cannot cause an “adverse impact on
the environment on the stream” any more so than full use of the
Court determined that the TCEQ must analyze whether an applicat
have this impact. If the TCEQ finds that there is possibly an impact

other water right holders or
original permit would. The
ion for an amendment could
on other water rights an1 the




environment beyond or irrespective of the full use of the 01‘igkinal permit, notice and an
opportunity for a hearing would be required. !

The Court offered the following examples of when notice and hearing for an amendment
application could be required:

[l Water rights holders or the on-stream environment could be|affected notwithstanding the
assumption that a water right is fully used.

1) If a proposed amendment moves the point of diversion upstream above a senior “ight
holder, it could affect that person’s diversion of water even if the applicant’s amo nt
and rate of diversion were unchanged or |

2) If the proposed use changes from a non-consumptive us# to a consumptive one

C. Court’s Guidance to Commission ‘

The Court directed the Commission to determine whether notice and hearing are required for
Marshall’s amendment application in light of the Court’s construction of the amendment stitute.
However, the Court’s decision applies to all amendments.

The Court states that it may generally be possible for the Commission to determine from the face
of a proposed amendment that the relevant criteria are met or are 1ot implicated by a particular
amendment application, in which event a hearing would not be necessary. If a determination
cannot be made from the face of the application, a limited hearing would be necessary to assess
those effects. ’

The Court emphasizes that the Commission “must focus on the impacts that are inherent in the
type of use that is proposed, and not on the fact that the applicant may fully use its permitted
water right” when an applicant seeks a change in use, such as the City of Marshall.

Issues
_— 1

1) In a water right amendment to add a use or change a use, what notice, if any, shiould
be required? :

Options:

A. Under the City of Marshall, no notice is required because a change in use does not impast the
public interest criteria or other water rights and the environment beyond the full use criteria.
Staff will provide additional supporting information in the record for each applicatior. If
persons believe that staff is incorrect, they can file a Motion to Overturn.

B. Staff will make a determination as to whether notice will be required based on the set of facts
presented by that application. If staff decides no notice is required ja person can file a Motion to
Overturn. If notice is required and there are protesters, the Commission will determine wt ether
the protesters are affected persons.




C. Staff will require mailed notice to water right holders in the basin and notice published in a
newspaper of general circulation in the area for all amendments. Notice will specify waich
limited public interest criteria listed in the Supreme Court opinion, or what impacts to the
environment or water rights, are subject to a hearing. If there jare protesters, whether the
protesters are affected and whether a fact issue is raised by the protesters will be determined by
Commission.

D. Staff will require mailed notice to water right holders in the basin and notice published in a
newspaper of general circulation in the area for all amendments. Notice will be similar to notice
for new appropriations and will not specify limited issues. If therg are protesters, whether the
protesters are affected persons will be determined by Commission.

2) In a water right amendment to change a place of use, what notice, if any, should be
required?

Options:

A. Under the City of Marshall analysis, no notice is required because none of the criteria
discussed by the Court can be impacted by changing the location of use. Staff will provide
additional supporting information in the record for each application. If persons believe that staff
is incorrect, they can file a Motion to Overturn.

B. Staff will make a determination as to whether notice will be required based on the set of facts
presented by that application. If staff decides no notice is required then a person can file a
Motion to Overturn. If notice is required and there are protesters, the Commission will
determine whether the protesters are affected persons.

C. Staff will require mailed notice to water right holders in the basin and notice published in a
newspaper of general circulation in the area. Notice will specify which limited public intarest
criteria listed in the Supreme Court opinion, or what impacts to the environment or water ri zhts,
are subject to a hearing. If there are protesters, whether the protesters are affected and wheter a
fact issue is raised by the protesters will be determined by Commission.

D. Staff will require mailed notice to water right holders in the basin and notice published in a
newspaper of general circulation in the area. Notice will be ! similar to notice for new

appropriations and will not specify limited issues. If there are protesters, whether the protesters
are affected persons will be determined by Commission.

3) What type of supporting information concerning notice should staff prepare for an
amendment?

Options:
A. No written analysis is necessary.

B. Staff will prepare a memorandum discussing notice requirements only for those cr teria
staff finds could be impacted.




C. Staff will prepare a memorandum discussing the possible impact of the application on
each of public interest criteria and the impact on the environment and water rights beyond the
full use assumption |

4) Are there categories or types of amendments that will either hever require notice or will
always require notice?

Options:
A. As stated by the Court in Marshall, changing a diversion poifpt and changing a use from a
non-consumptive to a consumptive use will always require some notice. These are the only
categories that can be determined.

B. In addition to A, changing the place of use should be a category that requires no notice.

C. There should be no categories — the decision whether to provide notice should be case by
case.
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206 S.W.3d 97, *; 2006 Tex. LEXIS 526,
49 Tex. Sup. J. 695; 36 ELR 20106

CITY OF MARSHALL AND TEXAS COMMISSION ON ENVIRONMENTAL QUALITY,
PETITIONERS, v. CITY OF UNCERTAIN, CADDO LAKE AREA CHAMBER OF COMMERCE AND
TOURISM, GREATER CADDO LAKE ASSOCIATION, CADDO LAKE INSTITUTE, JOHN T. ECHOLS
AND BARRY L. BENNICK, RESPONDENTS

NO. 03-1111

SUPREME COURT OF TEXAS

206 S.W.3d 97; 2006 Tex. LEXIS 526; 49 Tex. Sup. J. 685; 36 ELR 20106

October 21, 2004, Argued
June 9, 2006, Opinion Delivered

SUBSEQUENT HISTORY: [**1] Released for Publication December 15, 2006.
Rehearing denied by City of Marshall v. City of Uncertain, 2006 Tex. LEXIS 1267 (Tex.,

Dec. 15, 2006)

PRIOR HISTORY: ON PETITION FOR REVIEW FROM THE COURT CF APPEALS FOR THE

THIRD DISTRICT OF TEXAS.
City of Marshall v. City of Uncertain, 124 S.W.3d 690, 2003 Tex

.!ADD. LEXIS 8819 (Tex.

App. Austin, 2003)

CASE SUMMARY

PROCEDURAL POSTURE: Petitioners, City and Commission, app
Court of Appeals for the Third District of Texas, which affirmed in
part the trial court's judgment granting respondent Uncertain City
temporary restraining order and injunction. It ruled that Tex. Wat

ealed an order of the
part, and reversed in
's motion for a

er Code § 11.122(b)

allowed a hearing on the City's request to change the purpose of
use. ‘

OVERVIEW: City applied to the Commission to change the purpo
certificate, so that it could supple untreated water for industrial u:
and others opposed the application, alleging the amendment wo
environmental and socio-economic consequences, and sought a ¢
The Commission concluded that Tex. Water Code § 11.122(b) ma
amendment without a contested-case hearing. The court ruled t
the Commission to assess specified criteria other than impacts on
hoiders and the on-stream environment when considering a propg
amendment. The court determined that the City had a specifical
use the amount of water identified in its permit, but it had no righ
than as conditioned. The court saw no reason why notice and hea
assess those effects before the water was appropriated, but not w
was later sought to be changed in a manner that might impact th
the Legisiature and the Commission deemed necessary to protect
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ts permitted basin of

se of use in its

se. The Uncertain City
uld have serious adverse
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ndated approval of the
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ysed water-rights

y defined right to fully

t to use that water otter
ring must be afforded 1.0
hen the purpose of use
pse considerations that
the public interest.
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OUTCOME: The court affirmed the court of appeals' judgment in part and remanded to
the Commission for further proceedings. l

|
CORE TERMS: water rights, notice, water-rights, holder, Tex Gen Laws, appropriation,
diversion, full-use, on-stream, state water, contested-case, basin; amount of water,
environmental, certificate, groundwater, irrigation, assess, consenvation, riparian, water

conservation, public welfare, applicable requirements, appropriative, regional, wildlife,
stream, proposed amendment, appropriated, river

LEXISNEXIS® HEADNOTES = Hicle

Governments > Local Governments > Administrative Boards "t
Ay

Real Property Law > Water Rights > General Qverview ":u
HN1¥ The Commission's rules define "municipal use" as "the use of potable water within
a community or municipality and its environs for domestic, recreational,
commercial, or industrial purposes.” 30 Tex. Admin. Code § 297.1
(32). More Like This Headnote

Real Property Law > Water Rights > General Overview “(:u
HN2 % The Water Rights Adjudication Act, Tex. Water Code §§ 11 ,301-.341, was
designed to unify various legal water rights systems. More Like This Headnote

i

Governments > Local Governments > Administrative Boards *5};5

) +‘.an
Governments > Local Governments > Licenses "

Real Property Law > Water Rights > General Overview tu
HN34 The full-use assumption, Tex. Water Code § 11.122(b), also known as the four-
corners doctrine, requires the Commission to assess a requested amendment's
impact on other water rights and the on-stream environment based upon the full
amount of water authorized by the existing permit irrespective of the amount that
the permit holder has actually used. More Like This Headnote

Governments > Local Governments > Administrative Boards "

HN43 Tex. Water Code § 11.085(a) prohibits the use of state water from one river basin
in another basin without Commission authorization. Sections 11.085(b )-(u) set
out procedures governing interbasin transfer authorization proceedings. Section
11.08 5(v)(4) provides that those procedures do not apply to a proposed transfer
from a basin to a county or municipality or the municipalitys retail service area
that is partially within the basin for use in that part of the dounty or municipality
and the municipality's retail service area not within the basjn. More Like This Headnote:

Governments > State & Territorial Governments > Water Rights ‘*;l.ﬂ

Real Property Law > Water Rights > General Qverview ttt!
HN54 Surface water in Texas is generally owned by the State of Texas and held in trust
for the public, and the preservation and conservation of water resources are
"public rights and duties.” Tex. Const. art. XVI, § 59 and Tex. Water Code §

11.021(a). More Like This Headnote

Real Property Law > Water Rights > General Qverview tu;
HN6% By "surface water," the court refers to the ordinary flow, underflow, and tides of
every flowing river, natural stream, and lake, and of every|bay or arm of the Gulf

http://www.lexis.com/researcl/retrieve? _m=4be4945da5 ef80706e0f6b1£1043d3f0&docnu...  &/28/2007



Search - 3 Results - City of Marshall and water right and amendment rage 5 o1 ZU

f every river, natural
tate, under Tex. Water

of Mexico and the storm water, floodwater, and rainwater o
stream, canyon, ravine, depression, and watershed in the s
Code § 11.021(a). More Like This Headnote

Real Property Law > Water Rights > Appropriation Rights u
HN7 4 Under the appropriative system, the right to divert water in
determined by the seniority of the appropriation-as betweer
time is first in right. Tex. Water Code § 11.027. More Like Thi

times of shortage is
1 appropriators, first in
Headnote

Real Property Law > Water Rights > Appropriation Rights
Real Property Law > Water Rights > Procedure %

HN8 % The right to use and divert state water is acquired by appro
and for the purposes provided in Tex. Water Code § 11.022
number of procedural and substantive requirements that an
appropriate unappropriated state water must meet. The pro
generally to the form of the application, the necessary fee,
hearing, pursuant to §§ 11.124, 11.125, 11.128, 11.132, 1
(1). More Like This Headnote

priation in the manner
. The Code contains a
application to
cedural criteria relate
and notice and

1.133, and 11.134(b)

Evidence > Procedural Considerations > Burdens of Proof > General Overview *

Real Property Law > Water Rights > Appropriation Rights *:u’

Real Property Law > Water Rights > Procedure *:u
HNg % Under Tex. Water Code § 11.134(b)(3)-(4), the applicant m

ust show that the

proposed appropriation: (1) is intended for a beneficial use;j
existing water rights or vested riparian rights; (3) is not d
public welfare; (4) considers the assessments performed un
(e) (effects on bays and estuaries and instream uses) and §
water quality), 11.151 (effects on groundwater), and 11.15

(2) does not impair
etrimental to the

der §§ 11.147(d) and
§ 11.150 (effects on

2 (effects on fish and ¢

a manner that is

ved regional water plar
unless the

is requirement; and
ce will be used to avoic
ision (8)(B), §

wildlife habitats); and (5) addresses a water supply need in
consistent with the state water plan and the relevant appro
for any area in which the proposed appropriation is located,
commission determines that conditions warrant waiver of th
the applicant has provided evidence that reasonable diligen
waste and achieve water conservation as defined by Subdiv|
11.002. More Like This Headnote | Shepardize: Restrict By Headnote

Administrative Law > Governmental Information > Public Meetings > General Overview Sl
Real Property Law > Water Rights > Appropriation Rights *5\?
Real Property Law > Water Rights > Procedure “aul
HN10+4 The applicant is also required to "provide evidence that res
be used to avoid waste and achieve water conservation as

Code §§ 11.002(8)(B) and 11.134(b)(4). In sum, the subs

that currently must be assessed when an applicant seeks 3

water are comprehensive, and §§ 11.132 and 11.133 prov
hearing must be afforded to those who may be affected by
appropriation. More Like This Headnote

“hLl

sonable diligence will
defined by Tex. Water
tantive components
new appropriation of
de that notice and
the proposed

Real Property Law > Water Rights > Beneficial Use “:u
HN114 Tex, Water Code § 11.002(4) defines "beneficial use" as th
which is economically necessary for a purpose authorized
Code, when reasonable intelligence and reasonable diligen
the water to that purpose and shall include conserved
water. More Like This Headnote

e amount of water
by Chapter 11 of the
ce are used in applyinc
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Governments > Local Governments > Administrative Boards ‘;u

Governments > Local Governments > Licenses tu !
Real Property Law > Water Rights > Appropriation Rights é:u
HN1Z4 The current Tex. Water Code §§ 11.34(b)(3)(D) and (E) and its implementing

regulations require the Commission, in assessing new permit applications, to
consider a proposed appropriation's impact on bays and esftuaries and in-stream
uses, effects on water quality and groundwater, effects on|fish and wildlife
habitat, as well as its consistency with the state and any regional water
plans. More Like This Headnote

A e
Governments > Local Governments > Licenses "«

Real Property Law > Water Rights > Appropriation Rights ‘:Ly
HN13 4 See Tex. Water Code § 11.122(b).

£
Real Property Law > Water Rights > General Qverview *;uj’

HN14% 1n construing Tex. Water Code § 11.122(b), the court's primary objective is to
ascertain and give effect to the Legislature's intent. The court looks first to the
plain and ordinary meaning of the statute's words. A statute that uses the term
"shall” imposes a duty "unless the context in which the word or phrase appears
necessarily requires a different construction.” Tex. Gov't Code Ann. § 311. 016.
The court presumes that every word of a statute has been included or excluded
for a reason. It is an elementary rule of construction that, when possible to do
so, effect must be given to every sentence, clause, and wadrd of a statute so that
no part thereof be rendered superfluous. If necessary, thelcourt may consider
other factors, including the law's objective, legislative history, and the
consequences of a particular construction. More Like This Headnote

Governments > Legislation > Interpretation

Governments > Legislation > Interpretation S
'F"““;
TaL:

HN15% Tex, Water Code § 11.122(b)'s plain Ianguage mandates authorization of a
proposed water-rights amendment that does not increase the amount of
water authorized to be diverted or the authorized diversion rate, but it also
contains a number of conditional clauses through which the mandate must be
viewed: Subject to meeting all other applicable requirements of this chapter for
the approval of an application, an amendment shall be aythorized if the
requested change will not cause adverse impact on other water right holders or
the environment on the stream of greater magnitude thanjif the certificate were
being fully used. More Like This Headnote

Governments > Local Governments > Administrative Boards ‘;u@

Q-
Governments > Local Governments > Licenses "u

Real Property Law > Water Rights > General Overview *:u‘
HN16+4 See Tex., Water Code § 11.134(b).

Governments > Local Governments > Licenses tul
Real Property Law > Water Rights > General Overview tu
HN174 Only an application to amend an existing permit, which doges not contemplate an
additional consumptive use of state water or an increased [rate or period of
diversion and which, in the judgment of the commission, Has no potential for
harming any other existing water right, is subject to amendment by the

http://www lexis.com/research/retrieve?_m=4be4945da5ef80706e0f6b1{1043d3f0&docnu... 8,28/2007
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commission without notice other than that provided to the
filing such an application, the commission shall consider w
notice is required based on the particular facts of the apph
Code § 295.158(c)(1). More Like This Headnote

Governments > Local Governments > Licenses ‘.

Real Property Law > Water Rights > General Overview 4;“

rage > of 2V

record holder. Upon
ether additionatl
ation. 30 Tex. Admin.

HN18 4 A proposed amendment that contemplates no additional ¢onsumptlve water use
or increase in the rate or period of diversion, and that lacks potential to harm
other existing water rights, is presumptively not subject to notice and hearing,
although the rule contemplates that the Commission may determine additional
notice and hearing is required "based on the particular facts of the application."

30 Tex. Admin. Code § 295.171. More Like This Headnote

COUNSEL: For PETITIONER: Mr. R. Lambeth Townsend, Mr. Martin C. Rochelle, LLOYD

GOSSELINK BLEVINS ROCHELLE & TOWNSEND, P.C., Ms. Martha

. Dickie, MINTON BURTON

FOSTER & COLLINS, Mr. George Thomas Bohl, Ms. Cynthla Woelk, Mr Brian E. Berwick, Mr.
Barry Ross McBee, Mr. Edward D. Burbach, Ms. Karen Watson Korhell OFFICE of the
ATTORNEY GENERAL, Honorable Greg Abbott, ATTORNEY GENERAL of TEXAS, Austin, TX

For RESPONDENT: Mr. Richard W. Lowerre, LOWERRE & KELLY, Honorable Craig T. Enoch,
WINSTEAD SECHREST & MINICK, P.C., Austin, TX; Ms. Beth Ann Blackwood, KOLEDEY,

THOMAS & BLACKWOOD, Mr. Tom Max Thomas, II, Dallas, TX.

For AMICUS CURIAE: Mr. R. Glen Jarvis, LAW OFFICES of GLENN ]
Aric Kurtis Short, Ms. Molly Cagle, Mr. David P. Blanke, VINSON &
P. Nevola, LAW OFFICES of ROGER P. NEVOLA, Mr. P.M. Schenkka
HEARON & MOODY, P.C., Mr. Timothy L. Brown, Austin, TX; Mr. Fr

Pass, TX; Mr. Jonathan D. Pauerstein, LOEFFLER TUGGEY PAUERS
San Antonio, TX.

JUDGES: JUSTICEO'NEILL delivered the opinion of the Court.

OPINION BY: Harriet O'Neill

OPINION

[*98] In 1986, the City of Marshall received a certificate of ad

ARVIS, McAllen, TX; Mr.
ELKINS, L.L.P., Mr. Roger
n, GRAVES DOUGHERTY"
ank R. Booth, Aransas
TEIN ROSENTHAL, L.L.>.,

judication recognizing a

right to divert and use up to 16,000 acre-feet of water from Cypress Creek for municipal use,
meaning that the water it supplied had to be potable. In 2001, the City [*99] applied to

the Texas Commission on Environmental Quality * to change the p
certificate so that it could supply untreated water for industrial us
not request a change in the amount of water or rate of diversion.
others opposed the application, alleging the amendment would h
environmental and socio-economic consequences, and sought a c¢
Commission concluded that section 11.122(b) of the Texas Water

urpose of use in its

e. The City's application did
The City of Uncertain and
ave serious adverse
yntested-case hearing. The

the amendment without a contested-case hearing. We must deci
precludes a contested-case hearing when a proposed [*¥*2] wat
requests a change in use but does not seek to increase the amour
the rate of diversion. We conclude that, while section 11.122(b) s
issues that may be reviewed in a contested-case proceeding, it dg

Code mandated approval of
de whether that provis on
er-rights amendmen:

t of water appropriated or
gnificantly restricts the

es not altogether preciude

one. Depending upon the particular amendment application, a he
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allow the Commission to assess certain limited criteria other than the application's effect on
other water-rights holders and the on-stream environment that the Legislature considered
necessary to protect the public interest, including assessment of Mater conservation plans,
consistency with the state and any approved regional water plans, and groundwater effects.
Accordingly, we affirm the court of appeals' judgment in part and remand to the Commission
for further proceedings. :

FOOTNOTES

Conservation

nission on

hen we refer to "the

h Environmental Quality

1 At the time, the agency was named the Texas Natural Resource
Commission (TNRCC). The name was changed to the Texas Comn
Environmental Quality in 2002. See 27 Tex. Reg. 8340 (2002). W
Commission” in this opinion, we refer to the Texas Commission o
and its predecessor agencies.

[**3] I. Background

is located partially wittin
n. Marshall received a
ressor of the Texas

The City of Marshall is located in Harrison County, Texas, which
the Cypress Creek Basin and partially within the Sabine River Basi
permit in 1947 from the Texas Board of Water Engineers, a prede
Commission on Environmental Quality, authorizing Marshall to divert 7,558 acre-feet of viater
per year from Cypress Creek. Almost a decade later, the permit wias amended to authorize
an additional 8,442 acre-feet diversion. In 1986, Marshall received a certification of
adjudication 2 from the Commission under the Water Rights Adjudication Act ® recogniz ng
its right to divert a total of 16,000 acre-feet of water for municipal use per year. HNIZThe
Commission's rules define "municipal use" as "the use of potable water within a community
or municipality and its environs for domestic, recreational, commercial, or industrial
purposes.” 30 TEX. ADMIN. CODE § 297.1(32). Itis undisputed that Marshall has never 1ised
more than half of its authorized amount of water.

FOOTNOTES

2 With limited exceptions, water rights in Texas are currently recognized in certificates
of adjudication or perm its. For ease of reference, we use the term perm it to refer to
both certificates of ad judication and perm its. [**4]

3 As discussed further below, N2Fthe Water Rights Adjudication Act was designed to
unify various legal water rights systems. TEX. WATER CODE §§ 11.301-.341.

ment authorizing it to

- for industrial purposes.

ar to a power company and
ecognition of its histor cal
1 County located within the
ide water to customers
hizations filed requests for
ain, the Greater Caddc Lake
ber of Commerce, John

in this Court. Uncerta n
Cypress Bayou and Caddo

In 2001, Marshall applied to the Commission for a permit amend
change the purpose of use so that it could supply untreated wate
The record suggests that Marshall was negotiating to sell the watg
possibly to other [*¥100] industrial users. Marshall also sought i
practice of providing water to customers in the portion of Harrisor
Sabine River Basin in addition to its existing authorization to prov
within the Cypress Creek Basin. Hundreds of individuals and orga
notice and hearing on the application, including the City of Uncert
Association, the Caddo Lake Institute, the Caddo Lake Area Chan
Echols, and Barry Bennick (collectively, "Uncertain"), respondentsd
asserted that the application [**5] posed a serious threat to Big

Lake, which has been designated by the state and federal govern

ments as a wetland of

international importance. Tourism centered around Caddo Lake ig

hitp://www.lexis.com/research/retrieve?_m=4be4945da5 ef80706e016b1

a significant componet of

£1043d3f0&docnu...  §/28/2007



Search - 5 Kesults - LIty 07 iviarshall and water right and amenament rage / ol 2y

the City of Uncertain's local economy, and the other opponents and their constituents eitaer
operate businesses, own land, hold water rights, or reside downstream from Marshall's
point of diversion. Uncertain asserted that the amendment would impair existing water
rights and adversely affect the public welfare. It also contended that the application was
inconsistent with the regional water plan and that Marshall's objecj:ives in seeking the
amendment could be met through conservation measures. In addition, Uncertain argued
that there were indications of a hydrological relationship between Caddo Lake and
groundwater resources that the Commission was required to consider under the
Commission's rules. See 30 TEX. ADMIN. CODE § 297.47(a).

The Commission's executive director determined that neither of Marshall's requested
amendments required notice and hearing. # The director concluded that section 11.085(v)
(4) of the Water Code [*¥*6] exempted the requested change in basin of use from notic:
and hearing requirements. 5 He also concluded that notice and hearing were not required for
the requested change in use, reasoning that section 11.122(b)'s "full use" assumption
mandated authorization of the change. TEX. WATER CODE § 11.122(b). #N3¥The full-use
assumption, also known as the four-corners doctrine, requires the|Commission to assess a
requested amendment's impact on other water rights and the gn-stream environment
based upon the full amount of water authorized by the existing permit irrespective of the
amount that the permit holder has actually used. See id. The executive director granted
Marshall's application in March 2002, and the Commission denied Uncertain's appeal of that
decision. See 30 TEX. ADMIN. CODE § 55.201.

FOOTNOTES

4 The Commission did hold a public meeting to receive comments on the application,
which hundreds of perm it opponents and dozens of supporters attended, although the
meeting occurred before the application was declared administratively complete. [**7]

5 HN4FSection 11.085(a) of the Water Code prohibits the use of state water from one
river basin in another basin without Commission authorization. Sections 11.085(b )-(u) of
the Water Code set out procedures governing interbasin transfer authorization proceed
ngs. Section 11.085(v)(4) provides that those procedures do not apply to "a proposed
transfer from a basin to a county or municipality or the municipality's retail service area
that is partially within the basin for use in that part of the county or municipality and the
municipality's retail service area not within the basin.”

Uncertain appealed to the district court, naming the Commission ind Marshall as defendants.
Uncertain sought a temporary restraining order and temporary injunction to prevent Marshall
from selling untreated water for industrial use pending disposition |of the lawsuit, and als>
sought [*101] reversal of the executive director's decision to grant the permit without
allowing a contested-case hearing. Uncertain further alleged that the approval violated
several Water Code provisions and its right to due [¥*8] process under Article I, sections 17
and 19 of the Texas Constitution. The parties filed cross-motions for summary judgment: the
trial court granted Uncertain's motion and denied Marshall's and the Commission's, holdiig
that the Commission erred in its determination that the Water Code mandated approval of
the amendment without a contested-case hearing.

The court of appeals affirmed in part, and reversed in part the trial court's judgment. 124
S.W.3d 690. The court held that section 11.085(v)(4) of the Water Code did not require 2
hearing on Marshall's request to change its permitted basin of use} id. at 696, but that
section 11.122(b) allowed a hearing on Marshall's request to change the purpose of use, id.
at 698. The court further held that notice and hearing were required under sections 11.132
and 11.133 of the Water Code. Id. We granted the Commission's and Marshall's petitions for
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review to determine section 11.122(b)'s effect on section 11.132 dnd 11,133 notice and
hearing requirements when a proposed permit amendment chandes the permit's purpose of
use but does not affect [*¥*9] the amount of water appropriated or the authorized diversion

rate. Uncertain does not contest the court of appeals' decision that no hearing was requirad

on Marshall's change-in-basin-of-use request, so that issue is not

I1. Discussion

Before addressing the parties' arguments regarding section 11.127

before us.

(b)'s import, it is helpful to

consider the statute's origin in the context of the development of water law in Texas. That

development illustrates the Legislature's continuing efforts to prop

this increasingly vital resource.

A. Water Law Background

HN5FSrface water € in Texas is generally owned by the State of T
the public, and the preservation and conservation of water resourd
duties." TEX. CONST. ART. XVI, § 59; TEX. WATER CODE § 11.021

erly conserve and manage

exas and held in trust ror
es are "public rights and
(a); FRANK F. SKILLERN,

1 TEXAS WATER LAW SERIES 29 (1992). Current laws governing |
rights have grown out of "a hodge-podge of historical and contrag
systems." Robin A. Melvin, Transferring Water Rights in Texas, if

"exas surface-water
lictory water rights
n 14,1, THE CHANGING

FACE OF TEXAS WATER RIGHTS IN TEXAS 2003 (State Bar [¥*10] of Texas 2003).

1. Spanish, Mexican, and Common Law

Spanish or Mexican law governed water rights granted before Texas gained independer ce

in 1836. Under that body of law, a landowner had no right to use

surface water unless the
ions, 346 S.W.2d 853

land grant specifically provided for it. Id.; State v. Valmont Planta
(Tex. Civ. App.-San Antonio 1961), aff'd, 163 Tex. 381, 355 S.W.

?d 502, 5 Tex. Sup. Ct. J.

260 (Tex. 1962). After independence, the Republic of Texas adopted the common law of
England except to the extent it was specifically abrogated by statute. SKILLERN, supra, &t

29. England's system of riparian rights, as adapted by this Court,
[¥102] adjacent to streams to use such water for irrigation of ri
reasonable under the circumstances. See Watkins Land Co. v. Cle

allowed owners of lands
parian lands as was
ments, 98 Tex. 578, 8¢

S.W. 733, 735 (Tex. 1905); Melvin, supra, at 1; SKILLERN, supra
system, though, proved ill-suited to more arid parts of the state, |
enact the Irrigation Acts of 1889 and 1895. Act of Mar. 19, 1889,
1889 Tex. Gen. Laws 100; Act of Mar. 9, 1895, 24th [**11] Leg
Gen. Laws 21.

FOOTNOTES

6 HN6FBy "surface water," we refer to "the ordinary flow, underfl
flowing river, natural stream, and lake, and of every bay or arm
the storm water, floodwater, and rainwater of every river, natura
depression, and watershed in the state . . . ." TEX.. WATER COD

at 35-36. The ripariar
eading the Legislature to
21st Leg., R.S., ch. 88.
., R.S., ch. 21, 1895 Tex.

ow, and tides of every
of the Gulf of Mexico and

| stream, canyon, ravine,

F§11.021(a).

2. The Irrigation Acts

The Irrigation Acts of 1889 and 1895 preserved previously recogn
extent, but also allowed the acquisition of appropriative water ri¢
state. Act of Mar. 19, 1889, 21st Leg., R.S., ch. 88, §§ 1, 9, 1889
Act of Mar. 9, 1895, 24th Leg., R.S., ch. 21, 8§ 1, 3, 1895 Tex. G

ized riparian rights to some

ghts in certain parts of the

Tex. Gen. Laws 100, .01,
en. Laws 21, 22. The

Irrigation Acts provided that a water right was acquired by dive
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to a beneficial purpose. Act of Mar. 19, 1889, 21st Leg., R.S., ch.

Laws 100, 100; Act of Mar. 9, 1895, 24th Leg., R. [**12] S., ch
Laws 21, 21. #¥7¥Under the appropriative system, the right to diy

shortage is determined by the seniority of the appropriation-as be
in time is first in right. 7 TEX. WATER CODE § 11.027; Act of Mar.

ch. 88, § 4, 1889 Tex. Gen. Laws 100, 101; Act of Mar. 9, 1895, 2
1895 Tex. Gen Laws 21, 21-23. The Irrigation Acts contemplated t

would be recorded by filing a sworn statement with the county cle
21st Leg., R.S., ch. 88, § 5, 1889 Tex. Gen. Laws 100, 101; Act o

R.S., ch. 21, §§ 6, 8, 1895 Tex. Gen. Laws 21, 22. Appropriative I

Acts were acquired without any assessment of environmental imp

Under the 1895 Act, new riparian rights were no longer recognized

state except for domestic purposes. Act of Mar. 19, 1895, 24th Le
Tex. Gen. Laws 21, 21.

FOOTNOTES

7 For example, the Commission's order granting Marshall's amen
priority of April 18, 1947 for 7,55 8 acre-feet of the water to be U
purposes, and a priority of November 27, 1956 for an additional

[**13] In 1913, Texas continued to refine its ability to manage
creating a permit system administered by the Board of Water Eng
predecessor. Act of Apr. 9, 1913, 33rd Leg., R.S., ch. 171, § 7, 1§
359. Under that system, the Board was empowered to grant or de
subject to notice and hearing. Id. §§ 15, 20-23, 1913 Tex. Gen. L
acquired under the Irrigation Acts were to be recorded and filed w
file did not extinguish previously perfected appropriative rights. Ig
unrecorded but valid riparian and appropriative rights led to uncer
conflicting claims in times of water shortages, leading the Legislat

3. The Water Rights Adjudication Act

In 1967, the Legislature enacted the Water Rights Adjudication
systems of riparian and appropriative rights. TEX. WATER CODE

rage v oI Ly

88, § 1, 1889 Tex. Ger.
.21, 81, 1895 Tex. Gen.
ert water in times of
kween appropriators, fi-st
19, 1889, 21st Leg., R S.,
14th Leg., R.S., ch. 21 3 5,
that any rights acquired
rk. Act of Mar. 9, 1889

f Mar. 19, 1895, 24th Leg.,
ights under the Irrigation
acts or water availability.

j in the arid parts of thz
g., R.S., ch. 21, 8§ 1, 1895

dment assigns a time
sed for municipal
8,442 acre-feet.

its water resources by
neers, a Commission

)13 Tex. Gen. Laws 358,

ny permits for new rights,
hws 358, 364-65. Righs
ith the Board, but failure to
. § 14. The existence ¢f
tainty and clashes betiwveen
ure to further action.

Act to unify the dual
§11.301-341. The Act

required water-rights claimants to file claims with the Board's sy
Rights Commission, based upon the amount of water [**14] ap
between 1963 and 1967. [*103] The Commission conducted ad
throughout the state, and the courts ultimately approved its decis
Adjudication of the Water Rights of the Upper Guadalupe River §

iccessor, the Texas We ter
plied to beneficial use
judicative hearings

ions. See, e.g., Inrethe
segment of the Guadalupe

River Basin, 642 S.W.2d 438, 443, 26 Tex. Sup. Ct. J. 116 (Tex. 1

982). The adjudicatior

process did not weigh the environmental impacts of the claimants
WATER CODE §§ 11.301-324. The certificate of adjudication that
was obtained in this process.

While the adjudication process resulted in a unitary system of def
basins in the state were over appropriated because the rights recq
historic use rather than water availability, H. RESEARCH ORGANIZ
AT A WATERSHED: PLANNING NOW FOR FUTURE NEEDS (April 15
in the mid-1990s drew the Legislature's attention once again to w

4, Senate Bill 1

' historic use. See TEX.
Marshall sought to amend

ned rights, many river
hgnized were based upon
PATION, NO. 75-13, TEXAS
, 1997). A severe droLght
ater-supply issues. Id. at 3.

In response to the Legislature's directive that "those policies and
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Texas's near and long-term water needs” be [**15] identified, th

rage 1U ot 2V

e Commission, the Texas

Water Development Board, and the Texas Parks and Wildlife Department prepared a state
water plan that projected huge increases in water demands in the pext 50 years. See TEXAS
WATER DEVELOPMENT BOARD, WATER FOR TEXAS TODAY & TOMQRROW: LEGISLATIVE
SUMMARY OF THE 1996 CONSENSUS-BASED UPDATE OF THE STATE WATER PLAN 1 (1997).
The plan noted that the opportunities to develop new reservoirs waere limited by high costs

and serious environmental issues, and recommended a number of j’n

easures to meet Texas's

growing needs, including legislation to encourage conservation, planning, reuse, and the
transfer and marketing of water rights. Id. at 4-7. The Legislature enacted many of those
measures in Senate Bill 1, a landmark in natural-resource legislation and the source of

section 11.122(b) of the Water Code, which forms the basis of the
case.

B. The Water Code and Contested-Case Hearings

The parties assert differing interpretations of the Water Code's not

parties' dispute in this

ce and hearing

requirements when a holder of permitted water rights seeks to amend the permit. We bagin
by considering the Water Code's notice [**16] and hearing requirements and other

pertinent criteria that the parties agree are mandatory for approva
a new appropriation of state water.

1. Appropriative Permit Requirements

when an applicant seeks

HN8EThe right to use and divert state water is "acquired by appro riation in the manner &nd

for the purposes provided in [the Water Code]." TEX. WATER CODE § 11.022. The Code

contains a number of procedural and substantive requirements that

appropriate unappropriated state water must meet: The procedura

the form of the application, the necessary fee, and notice and hean
11.125, 11,128, 11.132, 11,133, 11.134(b)(1). More substantively

show that
(3) the proposed appropriation
(A) is intended for a beneficial use 8;
[¥104] (B) does not impair existing water rights or veste

(C) is not detrimental to the public welfare;

(D) considers the assessments performed under Sections 11,

an application to
criteria relate general y to~
ing. Id. §§ 11.124,

, HN9%'the applicant must

d riparian rights;

.147(d) and (e)

[effects on bays and estuaries and instream uses] and Sections 11.150 [effects

on water quality], 11.151 [effects on groundwater], [**17]
on fish and wildlife habitats]; and

(E) addresses a water supply need in a manner that is consig
water plan and the relevant approved regional water plan for
the proposed appropriation is located, unless the commissior
conditions warrant waiver of this requirement; and

(4) the applicant has provided evidence that reasonable dilig
avoid waste and achieve water conservation as defined by S
Section 11.002.

Id. § 11.134(b)(3)-(4). "N19%The applicant is also required to "prg
reasonable diligence will be used to avoid waste and achieve watet
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by Subdivision (8)(B), Section 11.002." Id. § 11.134(b)(4). In sumn, the substantive
components that currently must be assessed when an applicant seeks a new appropriaticn of
water are comprehensive, and sections 11.132 and 11.133 of the Water Code provide that
notice and hearing must be afforded to those who may be affectedﬁ by the proposed
appropriation. Id. §§ 11.132, 11.133. }

g HN11PThe Water Code defines "beneficial use" as "the amount }f water which is

FOOTNOTES

economically necessary for a purpose authorized by [Chapter 11 jof the Code] when
reasonable intelligence and reasonable diligence are used in applying the water to that

purpose and shall include conserved water." TEX. WATER CODE 11.002(4).

I

[¥*18] We note that Marshall's certificate of adjudication was b sed upon water rights
initially granted in permits issued by the Commission in 1947 and 1956. At the time the
permits were issued, the Commission could reject an application tp appropriate water only if
there was no unappropriated water in the source of supply, or if the proposed use conflicted
with existing water rights or would be detrimental to the public welfare. See Act of May 10,
1943, 48th Leg., R.S., ch. 303, 943 Tex. Gen. Laws 455 (1943). And certificates of
adjudication under the Water Rights Adjudication Act took into account only the amount of
water beneficially used without waste in any given year during a specified time period. TzZX.
WATER CODE § 11.303(b). In contrast, f¥12¥the current Water Code and its implement ng
regulations require the Commission, in assessing new permit applications, to consider a
proposed appropriation's impact on bays and estuaries and in-stream uses, effects on water
quality and groundwater, effects on fish and wildlife habitat, as well as its consistency with
the state and any regional water plans. Id. §§ 11.134(b)(3)(D), (E). Consequently, in a
December 20, 2001 letter [**19] to the Commission, the Texas|Parks & Wildlife
Department complained that "no environmental assessment was required or performed at
the time [Marshall's] original permit was granted" and, as far as it could discern, "no
comprehensive review of [Marshall's] application has been performed to determine whetaer
the City's application complies with section 11.134."

The parties do not dispute the requirements that are necessary to initially acquire an
appropriative water-rights permit. But they part ways over the process that governs an
application to amend a water-rights permit when no additional water is sought to be
appropriated and the diversion rate is unaffected. Section 11.122 governs amendments to
permitted [*105] water rights, and we now turn to its provisions.

2. Water-Rights Amendments

a. Section 11.122(b)

HN13@Gection 11.122(b) of the Water Code provides:

Subject to meeting all other applicable requirements of this chapter for the
approval of an application, an amendment, except an amendment to a water
right that increases the amount of water authorized to be diverted or the
authorized rate of diversion, shall be authorized if the requested [¥*20] change
will not cause adverse impact on other water right holderg or the environment
on the stream of greater magnitude than under circumstanges in which the
permit, certified filing, or certificate of adjudication that is sought to be amended
was fully exercised according to its terms and conditions as they existed before
the requested amendment.
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TEX. WATER CODE § 11.122(b).

HNI4E1n construing this statute, our primary objective is to ascert

rage .2 0I LU

ain and give effect to the
b Tex. Sup. Ct. J. 854 (Tex.

2003)(citing Tex. Dep't of Transp.v. Needham, 82 S$.W.3d 314, 31

8, 45 Tex, Sup. Ct. J. €31

(Tex. 2002)). We look first to the plain and ordinary meaning of th

e statute's words. Id.
N.3d 322, 327,45 Tex.

(citing State Dep't of Highways & Pub. Transp. v. Gonzalez, 82 S.\

Sup. Ct. J. 925 (Tex. 2002)). A statute that uses the term "shall" i

context in which the word or phrase appears necessarily requires i
TEX, GOV'T CODE § 311.016. "[W]e presume that every word of g

or excluded for a reason . . . ." Old Am. County Mut. Fire Ins. Co.

mposes a duty "unless the
5 different construction.”
statute has been included
v. Sanchez, 149 S.W.31

111, 115, 48 Tex. Sup. Ct. J. 75 (Tex. 2004). [**21] "It is an el¢
construction that, when possible to do so, effect must be given to
and word of a statute so that no part thereof be rendered superflu
v. City of Boerne, 111 S.W.3d 22, 29, 46 Tex. Sup. Ct. . 848 (Te

rmentary rule of

every sentence, clause,
ous." City of San Antorio
x. 2003); see also TEX.

GOV'T CODE § 311.021(2). If necessary, we may consider other fg
objective, legislative history, and the consequences of a particular|
109 S.W.3d at 745; Tex. Water Comm'n v. Brushy Creek Mun. Uti

actors, inciuding the law's
construction. Mclntyre,
, Dist., 917 S.W.2d 19, 21,

39 Tex. Sup. Ct. J. 276 (Tex. 1996).

HN15ggaction 11.122(b)'s plain language mandates authorization
rights amendment that does not increase the amount of water g

of a proposed water-
uthorized to be diverted or

the authorized diversion rate, but it also contains a number of con
which the mandate must be viewed:

ditional clauses throug1

Subject to meeting all other applicable requirements of this chapter for the

approval of an application, an amendment . . . shall be aut

horized if the

requested change will not cause adverse impact on other water right holders or
the environment on [*¥*22] the stream of greater magnitude than [if the

certificate were being fully used] . . ..

TEX. WATER CODE § 11.122(b) (emphasis added). Not surprisingl

y, the parties rely on

different clauses and interpretations to support their respective positions.

Marshall and the Commission direct their focus on the full-use assumption. They claim the

Legislature enacted section 11.122 in 1975 to give the Commissio
that would govern amendments to water rights, thus taking wq
out of section 11.132-11.134s' purview and allowing the Commiss
amendment applications required notice and hearing and which
subsection (b) in 1997, they contend, the [¥106] Legislature so
amendment process even further by removing Commission discn
amendment that did not seek to appropriate additional water or
diversion rate beyond the full use already permitted. According to
Commission, section 11.122(b)'s predicate language subjecting af
to "all other applicable requirements of this chapter for the appro
application" refers merely to matters they assert are not tied to a
such as payment of a filing fee, administrative completeness, and
plan. Id. § 11.122(b) (emphasis added). Applying all of the sectio

n authority to adopt rules

ater-rights amendments

ion to determine whick

did not. By enacting
ught to streamline the
etion to deny an
increase the authorized

Marshall and the

h amendment's approval

al [¥*23] of an
new appropriation of water,
provision of a conservition

h11.132-11.134 critera to

permit amendments, they claim, would thwart the Legislature's
amendment process.

other applicable requirements of this chapter for the approval of g
WATER CODE § 11.122(b) (emphasis added). Uncertain argues th
includes amendment applications, and that "all" requirements fo

ntent to streamline the:

e- "[s]ubject to meeting a/l
n application . . . ." TEX.
at the term "application"

r approval of a new

http://www.lexis.com/research/retrieve? m=4be4945da5ef80706e0{6bl £1043d3f0&docnu...  828/2007



Search - 3 Kesuils - L1ty o1 iviarsnatl and water rignt and amenament rage 15 00 2y

appropriation apply equally to amendments like Marshall's that réquest a change in the
purpose of use, including the substantive and procedural requirements contained in sections
11.132-11.134. According to Uncertain, section 11.122(b)'s full-use assumption only rest-icts
the parameters of the Commission's review of those elements spe ified in that section,
namely that the proposed amendment "will [¥*24] not cause adverse impact on other
water right holders or the environment on the stream,”" and does not exempt the applicant
from meeting all other section 11.132-11.134 requirements. Id. But even if the full-use
assumption does preclude the Commission's consideration of all other factors, Uncertain
argues, assessing the proposed amendment's impact on other w ter-rights holders and
the on-stream environment involves a factual determination upon which a contested-case:

hearing must be afforded.

Each of the parties' arguments finds some support in the statutory language. As Marshall
points out, section 11.132, which requires the Commission to give notice and hearing to
persons potentially affected by an application, refers to the "propo ed use" and "proposed
appropriation” in describing the required contents of the notice. Id| §11.132(b), (c){(3). By
referring to the "proposed appropriation,” the notice and hearing provisions suggest they
apply to water to which a right has not been previously recognize under a permit or
certificate of adjudication. See Lower Colo. River Auth. v. Tex. Dep't of Water Res., 689
S.W.2d 873, 874, 880-82, 28 Tex. Sup. Ct. J, 420 (Tex. 1984) (halding that [**25] section
11.025 of the Water Code, which provides that water that has not been beneficially used is
considered "not appropriated," does not apply to the determination of whether
unappropriated water is available under section 11.134(b)(2) of the Code). On the other
hand, as Uncertain argues and the court of appeals noted, the Legjslature has expressly
stated in other sections of the Water Code when notice and hearing are not required yet
chose not to include comparable language in section 11.122(b), suggesting that notice and
hearing are required for proposed water-rights amendments begcause they are not
expressly excluded. 124 S.W.3d at 698 n.13. ' .

While the parties' arguments have some textual support, neither gives full effect to section
11.122(b)'s statutory language. Uncertain glosses over the term "[s]ubject to meeting al
other applicable requirements of this chapter for the approval of ap application”; "applicable”
[¥107] must mean something less than all requirements necessary for an original permit
else section 11.122(b)'s purpose to streamline the amendment process would have no
effect. TEX. WATER CODE § 11.122(b) [**26] (emphasis added). On the other hand,
Marshall's position that the subject-to clause refers only to administrative form and content
requirements has no support in the text or the legislative history, not to mention the eas:2
with which the Legislature could have said "subject to meeting all administrative
requirements for the approval of an application" had it so intended. Contrary to the partiizs’
diametrically opposed interpretations, we believe all of section 11.122(b)'s language can be
given effect without undermining the statute's overall purpose to streamline the
amendment application process.

In denying notice and hearing on Marshall's permit amendment application, the Commission
concluded that section 11.122(b) mandated authorization of the amendment and left no
factual issues to be resolved in an evidentiary hearing. ? That interpretation presumes, we
believe incorrectly, that the only relevant criteria governing an amendment's disposition are
contained in section 11.122(b) itself, i.e., that the requested change does not adversely
impact other water-rights holders or the on-stream environment any more than would full
use of the permitted right. It is clear, as the [**27] Commission believed, that the
Legislature did intend to make the amendment process less cumpersome by imposing tae
full-use restriction on the assessment of adverse impacts on othery water rights and the on-
stream environment. But the Legislature's intent in enacting section 11.122(b) and other
portions of Senate Bill 1 was also to protect the public welfare by ptherwise ensuring
protection of this valuable resource.
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FOOTNOTES

o In a letter to former Lieutenant Governor Bill Ratliff, who had in?uired whether the
Commission had authority to grant a request for a public hearing, the executive director
noted that "[s]ection 11.132 of the Texas Water Code does not enftirely preclude the
possibility of notice and opportunity for a contested case hearing, but providing that
opportunity would contradict the structure and language of the statute" because section
11.122(b) limited the Commission's discretion to deny or condition approval of the
amendment. Letter from Jeffrey A. Saitas, Executive Dir., Tex. Natural Res.
Conservation Comm'n, to the Honorable Bill Ratliff, Lieutenant Governor of Texas (Nov.
13, 2001) (R. at 314). :

[**28] As we have noted, the Legislature sought in Senate Bill 1] to comprehensively
address the State's present and future water-supply needs. Toward this end, Senate Bill 1
implemented a number of steps to make better use of existing supplies, including measurzas
to facilitate water-rights transfers and marketing, to encourage cpnservation, to protect
groundwater resources, and to encourage systematic water-resource planning. *© While
section 11.122(b) simplified the permit amendment process to facilitate water-rights
marketing by curtailing certain assessments under the full-use assumption, other provisions
of Senate Bill 1 specifically require applicants for both new and amended water rights to
submit water conservation plans and direct the Commission to ass¢ss an amendment
application's consistency with the state water plan and any approved regional plan. Act of
June 1, 1997, 75th Leg., R.S., ch. 1010, § 1.03, 1997 Tex. [*108] Gen. Laws 3610, 3616
(amended 1999, 2001) (current version at TEX. WATER CODE § 11.134(b)(3)(D),(E}); TEX.
WATER CODE §§ 11.1271(a), 11.1501. Section 11.134(b)(3)(D), as implemented through
section 297.47 of the [¥*¥29] Commission's implementing regulatjons, also requires the
Commission to assess an amendment application's effect on groundwater use, quality, or
recharge. Act of June 1, 1997, 75th Leg., R.S., ch. 1010, § 4.01, 1997 Tex. Gen. Laws 3€10,
3633 (current version at TEX. WATER CODE § 11.134 (b)(3)(D)); 30 TEX. ADMIN. CODE 3
297.47. Marshall and the Commission's contention that any applicgtion that does not incrzase
the amount or rate of diversion must be approved irrespective of these effects would
undermine the Code's public-welfare purpose as reflected in section 11.122(b)'s "subject-to"
clause.

FOOTNOTES

10 As we have noted, those steps were recommended by the three state agencies charged
with water resource responsibility: the Commission, the Texas Water Development Board,
and the Texas Parks and Wildlife Department. See TEXAS WATER IDEVELOPMENT BOARD,
WATER FOR TEXAS TODAY & TOMORROW: LEGISLATIVE SUMMARY OF THE 1996
CONSENSUS BASED-UPDATE OF THE STATE WATER PLAN 1 (1997).

[**30] Section 11.122(b)'s predicate clause requires that an amendment application
meet "all other applicable requirements of this chapter for the approval of an application.’
TEX. WATER CODE § 11.122(b). All other requirements of the chapter can only mean those
that do not concern section 11.122(b)'s specific criteria,i.e., assessment of "adverse impect
on other water right holders or the environment on the stream.” F¥?€¥Those requirements
are described as follows in section 11.134(b); for ease of illustratign, those criteria that
section 11.122(b) excludes or that clearly do not apply to amendments are indicated and
explained in bold text:

(b) The commission shall grant the application only if:
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(1) the application conforms to the requirements prescribed by this chapter and
accompanied by the prescribed fee;

(2) unappropriated water is available in the source of supply [the

amendment here seeks no new appropriation, but would instead allow
Marshall to use previously appropriated water for a different purpose];
(3) the proposed appropriation:

(A) is intended for a beneficial use; **

(B) does not impair existing [**3 1] water rights or vested
riparian rights

[full-use assumption applies to impacts on other water-rights
holders under section 11.122(b)];

(C) is not detrimental to the public welfare;

(D) considers the assessments performed under Sections
11.147(d) and (e) [effects on bays and estuaries and in-
stream uses] and Sections 11.150 [effects on water quality],
11.151 [effects on groundwater], > and 11.152 [effects on fish
and wildlife habitats]; [full-use assumption applies to these
on-stream effects under section 11.122(b)]; and

(E) addresses a water supply need in a manner that is| consistent with
the state water plan and the relevant approved regional water plan
for any area in which the proposed appropriation is logated, unless
the commission determines that conditions warrant waiver of this
requirement; and

(4) the applicant has provided evidence that reasonable diligence will be used to
avoid waste and achieve water conservation as defined by Subdivision (8)(B),
Section 11.002.

[*109] TEX. WATER CODE § 11.134(b). In sum, the "other applicable requirements"” that
do not implicate effects [¥*32] on other water-rights holders or the on-stream
environment concern conformance with administrative requirements, beneficial use of the
water right, protection of the public welfare, groundwater effects, consistency with the state
and any applicable regional water plan, avoidance of waste, and akchievement of water
conservation. Id.

FOOTNOTES

11 As previously noted, the term is defined as the nonwasteful use of water for a purpose
recognized under the Water Code.

12 As already noted, the Commission's implementing regulations make the assessment of
groundwater effects applicable to permit amendment applications. 30 TEX. ADMIN.
CODE § 297.47.

http://www.lexis.com/research/retrieve?_m=4be4945da5ef80706¢0f6b1 £1043d3f0&docnu... 8/28/2007



Scarch - 3 Kesults - L1ty ol Miarshall and water right and amendimernt

Fage 10 0T LU

The legislative history that we have described, as well as the history of the Commission's

authority over water-rights amendments and section 11.122(b)

's place in the general

regulatory scheme, comports with this interpretation.

b. Commission's Authority

of the Water

The Legislature enacted the legislation that became section 11.122
Code [**33] in 1975. Act of May 22, 1975, 64th Leg., R.S., ch. 4
Laws 1249, That legislation resolved longstanding jurisprudential g
Commission's authority over changes to water rights. In 1947, th
had held that a water-rights permit holder was required to obtair
Board of Water Engineers to change the permitted purpose and plg
right. Clark v. Briscoe Irrigation Co., 200 S.W.2d 674, 682 (Tex. (

72,8 1, 1975 Tex. Ger.
uestions about the

e Austin court of appeals
permission from the

ce of use of the water

liv. App.-Austin 1947, no

writ). Twenty-five years later, the same court held that an irrigatio

n district was not requ'red

to obtain the agency's approval to change the use of water rights reflected in the distric:'s

certified filing. Nueces County Water Control & Improvement Dist.

No., 3 v. Tex. Water

Rights Comm’'n, 481 S.W.2d 930, 933 (Tex. Civ. App.-Austin 1971

b writ ref'd n.r.e.). The

court distinguished Clark on the ground that the case had involved
certified filing:

The rationale of Clark . . . is that the necessity for obtaining
Commission to change the authorized place or purpose of us
under [**347] a permit is implied from the statutory policy

relating to the grant of a permit in its original form, including
approval of the original place and purpose of use. Those reag

the instance of a certified filing since the State's approval of
purpose of use was not required in initiating a certified filing

Id. The court's decision in Nueces County prompted the Legislature

a permit rather than a

approval of the

e of water

and requirements
the Commission's
tons are absent in
the place and

b to adopt the legislation

embodied in sections 11.122(a) and (c), which made clear that "[a]ll holders of permits,
certified filings, and certificates of adjudication” are required to obtain agency permission to
alter a water right in any way. See Act of May 22, 1975, 64th Leg., R.S., ch. 472, § 1, 1975
Tex. Gen. Laws 1249 (current version at TEX. WATER CODE § 11.122(a)). The Legislature

directed the Commission to adopt rules to effectuate the statute. Id. (current version at TEX.

WATER CODE § 11.122(¢)). In accordance with that mandate, the

procedural rules governing amendment applications, as well as rules incorporating
substantive Water Code criteria [**35] for the approval of amendments.

c. Commission Rules

In response to the Legislature's directive, the Commission adopted
current rules governing notice and hearing for applications to ame
Texas Water Rights Commission, Rule 129.06.05.001 (1975) (aVv
Commission on Environmental Quality). That rule, like the Commis
require notice and hearing on every amendment [*110] applic
rule provides:

HN17§0nly an application to amend an existing permit . . . W
contemplate an additional consumptive use of state water of
period of diversion and which, in the judgment of the comm
potential for harming any other existing water right, is sub
by the commission without notice other than that provided t
Upon filing such an application, the commission shall considg

Commission adopted

the predecessor to its

hd water rights. See
ailable at the Texas

sion's current rule, did not
ation. 13 Id. The curren:

Jous
sy

hich does not

an increased rate or
ssion, has no

ject to amendment
o the record holder.
or whether additional

notice is required based on the particular facts of the applica

tion.
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30 TEX. ADMIN. CODE § 295.158(c)(1). Thus, HN18¥ 5 proposed a:rnendment that
contemplates no additional consumptive [**36] water use or increase in the rate or perod
of diversion, and that lacks potential to harm other existing water! rights, is presumptively
not subject to notice and hearing, although the rule contemplates that the Commission may
determine additional notice and hearing is required "based on the particular facts of the
application." Id.; see generally 30 TEX. ADMIN. CODE § 295.171. 14

FOOTNOTES

13 Commentators have similarly agreed that notice and hearing oh water-rights
amendments are not always required. See, e.g., Ronald A. Kaiser, Texas Water
Marketing in the Next Millenium: A Conceptual and Legal Analysis, 27 TEX. TECH L. REV.
181, 245 (1996); Melvin, supra, at 5; SKILLERN, supra, at 110.

14 The language of 30 Tex. Admin. Code § 295.158 appears to establish a fairly flexible
standard for notice and hearing on water rights am end ments. In oral argument before
this Court and, according to Uncertain, before the court of appeals, the Commission has
acknowledged that at least some amendment applications would be subject to notice
and hearing, and, as we discuss below, the Commission took the {position in adopting
certain rules that the full-use assumption would not constrain it with respect to certain
regulatory criteria.

[**37] The substantive rules that the Commission adopted under section 11.122(c) ard
other Water Code provisions require assessment of a number of factors when considering an
application to amend an existing water-rights permit. Those rules were amended in 1999,
largely in response to Senate Bill 1. In amending the rules, the Commission differentiate
between criteria pertaining to an amendment's impact on other water rights and the on-
stream environment, and other particular section 11.134 criteria. Criteria concerning the
former include the "no injury” rule, 30 TEX. ADMIN. CODE § 297.45, water-quality effects, id.
§ 297.54, estuarine considerations, id. § 297.55, and in-stream uses, id. § 297.56. While
these substantive criteria must be assessed when an applicant seeks a new appropriation of
water, and notice and hearing must be afforded to those who may be affected, their
assessment is constrained by the full-use assumption for an amendment of that
appropriation. This constraint significantly reduces the criteria that must be assessed for a
permit amendment, thereby streamlining the amendment process as section 11.122(h)
intended.

Other Commission [**38] rules specifically require the Commission to consider other
section 11.134 criteria unconstrained by section 11,122(b)'s full-use assumption. These
include the public welfare, groundwater effects, the adequacy of @ water conservation plan,
and consistency with the state water plan and any approved regional plan. Id. §§ 297.4.l(a)
(3)(C), (E), 297.46, 297.47.

In sum, we interpret section 11.122(b) to require the Commission to assess specified cr teria
other than impacts on other water-rights holders and the on-stream environment when
considering a [¥111] proposed water-rights amendment. Marshall has a specificall
defined right to fully use the amount of water identified in its permit, but it has no right to
use that water other than as conditioned. See TEX. WATER CODE § 11.135(a)( "[The water
right] is limited to the extent and purposes stated in the permit.|'). The Legislature has
determined that the Commission must approve alterations in water rights like the change in
purpose of use that Marshall seeks in its amendment. Id. § 11.122(a). If removal of tre

potability restriction from Marshall's permit would adversely impact the limited public-
interest [¥*39] criteria that the Legislature carved out of section 11.122(b), then holding a
contested-case hearing to determine those specific effects comparts with the Legislature's
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overall purpose to protect this valuable resource. On the other hand, if it is apparent from
the application that those limited public-interest criteria are not adversely impacted, ther no
hearing on the application would be required. We emphasize, however, that in evaluating an
amendment application seeking a change in use, the Commission must focus on the impacts
that are inherent in the type of use that is proposed, and not on the fact that the applicant
may fully use its permitted water right. :

3. Notice and Hearing

The question remains whether notice and hearing are necessary t¢ assess the Marshall
amendment application's compliance with these other criteria. In general, the Commission
should be able to evaluate an amendment's effect on other water-rights holders and the
on-stream environment without the need for a formal evidentiary hearing, although certeinly
nothing would prohibit the Commission from holding a hearing if there appear to be disputed
issues relevant to determining those effects. 30 TEX. ADMIN. CODE §§ 295.158(c)

(1) [**40] , 295.71. A hearing would be required, for example, if other water-rights
holders or the on-stream environment were affected beyond or irrespective of the full-usz
assumption. For instance, if the amendment moved the point of diversion upstream abcve a
senior right holder, it could affect that person's diversion of water even if the applicant's
amount and rate of diversion were unchanged. Or if the use changed from a nonconsumptive
use to a consumptive one, the amount returned to the stream would decrease and could
affect downstream right holders, again irrespective of the full-use assumption or the rate of
diversion. In situations like these, the Commission would be required to provide notice and
hearing. Uncertain claims that assessing Marshall's proposed amendment as it relates to
these effects involves a factual determination upon which a contested-case hearing must be
afforded. We cannot tell from the record before us whether Uncertain claims that other
water rights or the on-stream environment would be adversely affected beyond or
irrespective of Marshall's full use of the permitted right. If that determination can be mace-
from the face of the application, [**41] then notice and hearing would not be required as
to those elements; if it cannot, then a limited hearing would be necessary to assess those
effects.

The same is true for the other applicable requirements that we hale discussed. It may
generally be possible for the Commission to determine from the face of a proposed
amendment that the relevant criteria are met or are not implicated by a particular
amendment application, in which event a hearing would not be necessary. But if an isste is
raised as to these effects, a hearing should be afforded to assess them. We see no reason
why notice and [*112] hearing must be afforded to assess these effects before water i3
appropriated, see TEX. WATER CODE §§ 11.132, 11.133, but not when the purpose of use is
later sought to be changed in a manner that might impact these cbnsiderations that the
Legislature and the Commission deemed necessary to protect the jpublic interest. In this
case, Uncertain and numerous others, including the Texas Parks and Wildlife Department and
the Commission's Office of Public Interest Counsel, raise a number of substantive issues 10t
cabined by the full-use assumption, including the proposed amenfdment's [**42] impact
on public welfare, groundwater, and the adequacy of Marshall's cgnservation plan. If the

Commission is unable to assess these criteria from Marshall's amendment application, tien
notice and hearing would be required under the Water Code and Commission rules.

Several amici 5 argue that subjecting water-rights amendments to the time and expense
of contested-case hearing procedures will discourage the development of needed supplies. As
we read the Water Code and the Commission's implementing rules, however, the issues that
are subject to hearing have been considerably narrowed by the elimination of significant
potentially contentious issues that generally require complex hydrplogical analysis. See
generally DOUGLAS G. CAROOM ET AL., 45 TEXAS PRACTICE: ENYIRONMENTAL LAW § 14.4
(Jeff Civins, Jimmy Alan Hall, & Mary K. Sahs eds., 2d ed. 2005); Robert J. Brandes, Why Do
Surface Water Availability Models Matter to Your Client?, THE CHANGING FACE OF WATER
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RIGHTS IN TEXAS (State Bar of Texas 2004); Lower Colo. River Auth., 689 S.W.2d 873, 28
Tex. Sup. Ct. J. 420. Under the fuli-use assumption, an amendment’s impact on other
water rights and the on-stream environment, including the [**4F3] issues of habitat
mitigation, water-quality effects, estuarine considerations, and in-stream uses, can in most
instances be determined from a facial review of the permit application without an evidentiary
hearing. Moreover, application of the full-use assumption may suthantiaIIy limit the pool of
potential parties ¢ to a contested-case hearing. At the same time, any limited hearing that
may be required gives effect to other provisions of Senate Bill 1 and Chapter 11 of the Water
Code that the Legislature considered necessary to protect the pubrlric interest and preserv:2
this valuable resource.

|
i
FOOTNOTES |
|

Antonio Water Systems, the Texas Irrigation Council, and the Texas Water Conservation
Association urging us to reverse the court of appeals' judgment a it pertains to section
11.122(b) of the Water Code. The Coastal Conservation Associatibn, Texas, and the Texas
Wildlife Association ask us to affirm.

15 We have received amicus briefs from the Guadalup e-Blanco R{/er Authority, the San

16 "An affected person is one who has a personal justiciable interest related to a legal
right, duty, privilege, power or economic interest affected by theTappIication." Collins v.
Tex. Natural Res. Conservation Comm’'n, 94 .S.W.3d 876, 882 (Tex. App.- Austin 2002, no
pet.) (citing 30 TEX. ADMIN, CODE § 55.29(a)). i

[**44] III. Conclusion

We conclude that section 11.122(b) does not mandate issuance of Marshall's water-rights
amendment without the assessment of other substantive criteria imposed by the Water
Code and the Commission's rules. From what we have said, it may be that persons affected
by these substantive criteria are entitled to notice and hearing to determine the proposed
amendment's effect, or it may be that the Commission could determine from the application
that these criteria are not impacted and a hearing is not necessary. We believe that the
Commission should make this determination [*113] in light of qur construction of sect on
11.122(b). We therefore affirm the court of appeals' judgment in part, although for different
reasons, and remand to the Commission for further proceedings.

Harriet O'Neill

Justice

Source: Legal > States Legal - U.S. > Texas > Find Cases > TX State Cases, ombined { i :
Terms: City of Marshall and water right and amendment (Edit Search | Suggest Terms for My Search | f eedback
on Your Search)
View: Fuli
Date/Time: Tuesday, August 28, 2007 - 12:12 PM EDT

* Signal Legend:
@ - Warning: Negative treatment is indicated

[Ej— Questioned: Validity questioned by citing refs
% - Caution: Possible negative treatment

£ - Positive treatment is indicated

)y - Citing Refs. With Analysis Available

{3 - Citation information available

http://www.lexis.com/research/retrieve? _m=4be4945da5ef8 0706e0f6b1f1043d3f0&docnu...  8/28/2007






