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The Texas Natural Resource Conservation Conm ssion (TNRCC) adopts
a new 8114.27, concerning criteria and procedures for determ ning
Transportation Conformity with the State Inplenentation Plan
(SIP), with changes to the proposed text as published in the
July 19, 1994, issue of the Texas Reqgister (19 TexReg 5599).

The new section is proposed as a revision to the SIP for the
control of those transportation-related pollutants for which an
area i s designated nonattainment or is subject to a maintenance
plan. The pollutants include ozone, carbon nonoxide (CO,

ni trogen di oxide, particles with an aerodynam c dianeter of |ess
than or equal to ten mcroneters, and the precursors of those
pol lutants. Affected nonattai nment areas include El Paso,
Houst on/ Gal veston, Dallas/Fort Wrth, Beaunont/Port Arthur, and

Victori a.

These revisions are necessary under the Federal Cean Air Act
(FCAA) Anmendnents of 1990 and the subsequent Novenber 24, 1993
transportation conformty rul emaking by the United States Envi -
ronmental Protection Agency (EPA). The EPA requires that an
enforceabl e rule be established concerning transportati on confor-
mty, inclusive of an interagency consultative process between

the TNRCC and the transportation planning and devel opment organi -
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zations that relate to nonattai nnent and mai ntenance areas. The

EPA requires that transportation plans, prograns, and projects in
nonat t ai nnent and nai nt enance areas conply with the SIP' s purpose
of elimnating or reducing the severity of violations of national

anbient air quality standards.

This SIP revision and new rul e are necessary to inplenment proce-
dures for determning the conformty of transportation plans,
progranms, and projects with the SIP, and are necessary to all ow
EPA to make a finding that the SIP neets the requirenents of the
FCAA Amendnents of 1990 and the final EPA rule on transportation
conformty, 40 Code of Federal Regulations (CFR), Part 51. The
new rul e incorporates by reference the relevant sections of the
final EPA rule on transportation conformty, with the exception
of the Consultative Procedures, which were devel oped by the TNRCC
in cooperation wth the affected parties to this rule. The rule

must be submtted to EPA by Novenber 24, 1994.

Metropolitan Pl anning Organi zations (MPGs) will be required to
i nprove the flow of information and allow the TNRCC to consul t
directly with themon draft and final transportation plans,
prograns, and projects. The SIP revision and rule will outline

procedures for ensuring that the Metropolitan Transportation Pl an
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(MIP) and the Transportation | nprovenent Program (TIP), as well

as transportation and transit projects, conformto the SIP

The rule applies to all of the federal, state, and | ocal agencies
involved in the review and interchange of information on trans-
portation projects in nonattai nment and mai nt enance areas. The
MPCs in Dallas/Fort Wrth, Houston/ Galveston, El Paso, Beau-
mont/ Port Arthur, and Victoria are affected by this rule, as well
as TNRCC, EPA, the Texas Departnent of Transportation (TxDOT),

t he Federal Hi ghway Adm nistration (FHWA), the Federal Transit
Aut hority (FTA), local transit authorities, and local air quality

agenci es.

The final EPA rule on transportation conformty, in 851.436 and
851. 438, requires the regional analysis of MIPs and TIPs in ozone
and CO areas to include a "build/no build" test that denonstrates
ni trogen oxide (NQ) em ssions reductions fromthe 1990 limts.
The TNRCC is currently discussing a suspension of the NQ denon-
stration requirement with EPA in accordance wth the FCAA Anend-
ments of 1990, 8182(f), because the nobst recent air quality
nodel i ng indicates that NQ, reductions may not contribute toward
achi evenent of the ozone standard or may not be necessary to

denonstrate attainnent. |In the event that the NOQ, denonstration
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is suspended or elimnated for a nonattai nnent area, the
"build/no build" test for NO will be waived during the interim

and transition periods.

Public hearings to discuss the proposed SIP revision and rule
were held as follows: August 15, 1994, in Beaunont; August 16,
1994, in Houston; August 17, 1994, in El Paso; August 18, 1994,

in lrving; and August 19, 1994, in Victoria.

Testinmony was received fromfive organi zati ons during the conment

peri od whi ch ended August 26, 1994.

The Houston- Gal veston Area Council (H GAC), El Paso MPO and the
El Paso City-County Health and Environmental District were

supportive of the proposed rule and SIP Revi sion.

Specific comments were nmade by the Gal veston-Houston Associ ation
for Smpbg Prevention (GHASP) and the EPA Region 6 Ofice as

foll ows.

The GHASP stated that 8114.27(c) does not adequately explain the
sections being adopted by reference, nor does it provi de adequate

background i nformation.
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The TNRCC staff believes that 8114.27(c) and the SIP revision
provi de the requested informati on and does not agree that the

| anguage shoul d be revised. The proposed 8114.27(c) adopts
several sections by reference from40 CFR, Part 51, Subpart T,
which is the final EPA rule on Transportation Conformty, effec-
tive Novenber 24, 1993. The entirety of 40 CFR, Part 51 is
included in the proposed SIP revision as Appendix A This

mat erial was distributed at public hearings and was available to
t he public throughout the comrent period. Also, 8114.27(a) and
(b) include an explanation of 40 CFR, Part 51 and its require-

ment s.

The GHASP stated that TNRCC has granted certain organi zations too
much authority in the selection of transportation projects,

i ncl udi ng MPGs, TxDOT, Houston METRO, and private conpanies. The
GHASP is concerned that TNRCC i s pronoting urban sprawl and
underm ni ng the Enpl oyer Trip Reduction Program by not halting

road i nmprovenents.

The TNRCC staff believes that the purpose of the Transportation
Conformty rule is to set out procedures to determ ne and ensure
that MIPs, TIPs, and projects conformto the SIP, not to redefine

the transportati on project selection process or to stop specific
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road projects. The TNRCC staff believes that the rule wll

i ncrease the comuni cation and consultation between air quality
agenci es and transportation planni ng/ devel opnment agenci es regard-
ing individual projects in each nonattai nment and nai nt enance
area by including 8114.27(d) in the rule. No change in the rule

appears necessary.

The GHASP stated that MPOs should be required to add TNRCC to
technical commttees in 8114.27(d)(2)(A)(i).

The TNRCC believes that the rule as proposed all ows TNRCC ful
participation on inportant conmttees of the MPOin each

nonattai nnent area, including air quality advisory conmttees and
transportation project selection comrittees. No revision of the

| anguage appears to be necessary.

The GHASP stated that the definition of regionally significant
projects in 8114.27(d)(2)(A)(iv) should be clarified and shoul d

be expanded to address growh in vehicle mles travelled (VM).

The TNRCC believes that regionally significant projects are
t horoughly defined by 40 CFR, Part 51, and that the definition is

accurately anplified by the proposed rule in
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8114.27(d)(2)(A) (iv). The TNRCC staff believes that the

em ssions reductions required by the proposed rul e adequately
account for growh in VMI, pursuant to the FCAA Arendnents of
1990, in 8182(d). The rule | anguage revision appears

unnecessary.

The GHASP recommended addi ng | anguage that elim nates
transportation funding for projects other than em ssions-
reduction projects. The GHASP stated that TNRCC nust rule
directly on the list of regionally significant projects rather
than allow MPOs to assume concurrence in the absence of a

comrent .

The TNRCC staff believes that the purpose of the proposed rule is
to require a regional em ssion analysis that accounts for all new
em ssions, and applies a regional em ssions reduction reginen for
the total transportation system The TNRCC believes that the
consul tation process allows TNRCC adequat e opportunity during the
devel opment of MIPs, TIPs, and projects to conment on the

signi ficance of an individual project, in addition to providing a
formal 30-day period to comrent on a project's significance. The
TNRCC staff believes that the MPO should be able to proceed with

project planning if no comrents are received.
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The GHASP stated that the exenpt project |ist required by
8114.27(d)(2)(A)(v) should not include "growh" projects, and
that TNRCC should be allowed to veto projects listed by the MPO

as exenpt.

Section 114.27(c) adopts by reference 40 CFR, Part 51, 851.460
and 851.462, regardi ng exenpt projects. The TNRCC staff believes
that the exenpt projects allowed by the rule are not "growh"
projects. Also, the TNRCC staff believes that the rule allows
TNRCC an opportunity to dispute an exenpt status for any project
t hrough the consultation process, through the 30-day coment
period identified in 8114.27(d)(2)(A)(v), and ultimately through
the conflict resolution process identified in 8114.27(d)(4). It

appears that it is unnecessary to revise the rule | anguage.

The GHASP requested that the words "significantly different" be
clarified when referring to an MPO s adoption of significantly
di fferent nmethods and assunptions used in Hot Spot and Regi onal

Em ssions Analysis as required by 8114.27(d)(2)(A) (viii).

The rul e adopts by reference 40 CFR, Part 51, 851.452 and

851. 454, which identify specific, standardi zed procedures for



Texas Natural Resource Page 9 of 37
Conservati on Comni ssi on

Control of Air Pollution
From Mot or Vehi cl es

Chapter 114

prepari ng Hot-Spot and Regi onal Em ssions Analysis. The TNRCC
staff believes that any deviation fromthese procedures wll be
identified and rejected in the overall conformty determ nation
when reviewed by the agencies specified in 8114.27(d)(1)(B)

Al so, if any procedural nodification is proposed by an MPQ
8114.27(d)(2)(A)(viii) ensures that all air quality agencies are
directly notified of the proposal. The TNRCC believes that m nor
changes in nodeling assunptions do not require notification, and

that no revision of the | anguage i s necessary.

The GHASP asked what TNRCC will do if transportation control

nmeasures (TCMs) are not fully inplenented.

Section 114.27(d)(2)(A)(x) cites the existing 8114.23, the TCM
Enforcenent rule, effective Decenber 8, 1993, and subsequent
revisions. The Transportation Conformty SIP revision includes
8114. 23 as Appendi x B, which outlines the actions to be taken by
TNRCC and the MPOin the event that a TCMis not fully

i npl enented. The TNRCC staff believes that the inclusion of this
citation and appendi x provi des adequate direction if action is

required on a TCM

The GHASP opposed del egation of the activities of the working
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group established by 8114.27(d)(3)(C). The GHASP requested
eveni ng neetings and public input from environnmental groups,

bi cycl e users, consuners groups, transit users, senior citizens,
and others interested in transit. Also, the GHASP requested that
t he wor ki ng group exclude individuals with a vested interest in

transportation projects.

The TNRCC staff believes that it is appropriate to retain the
right to delegate this activity if another existing group already
performs the same or simlar function in order to prevent
unnecessary duplication. The TNRCC staff believes that the
function of the proposed group is to share information and

di ssem nat e updates of conputer nodels for CO hot spot anal yses
and transportation-rel ated regional em ssions nodels -- in other
words, a technical staff activity. Although the groups suggested
by the conmmenter are welconme to attend, the TNRCC staff believes
t hat because the issues considered are of a technical nature,
such staff neetings may not be the best forumfor involvenent of
t hese groups. The TNRCC staff recogni zes the inportance of
public input fromthe groups identified by GHASP and encour ages
their continued participation as nenbers of the air quality and
transportation comrittees at the MPGs in each nonattai nnment area.

It appears that changes to the proposed | anguage are unnecessary.
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The GHASP stated that the definition of the word "substantial”
shoul d be clarified in 8114.27(d)(3)(D) regarding project changes

that trigger new conformty determ nations.

The TNRCC staff feels that the phrase "... substantial func-
tional, locational, and capacity changes ..." in 8114.27(d)(3)(D
does not require further definition. The intent of this
subparagraph is to identify events (other than those specified in
851.400 of the EPA rule) that nerit a new conformty

determ nation, which primarily refers to major changes in a
project's use, location, or size. The TNRCC believes that the

subpar agr aph acconpl i shes that requirenent.

The GHASP stated that the 14-day appeal period stipulated in
8114.27(d)(4)(C is insufficient.

The TNRCC staff believes that 8114.27(d)(4) allows for a
substanti al exchange should a dispute arise between the TNRCC and
transportation planning organi zations, and that the rule all ows
anpl e opportunity for TNRCC to raise its concerns. The 14-day

appeal period is in addition to a period of neetings
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bet ween agencies, and represents the time TNRCC is allotted to
informthe Governor of a dispute. A |anguage revision appears

unnecessary.

The GHASP requested that the word "egregi ous" be deleted from
8114.27(d) (6).

See the last coment from EPA at the end of this preanble.

The GHASP opposed the proposed rule, claimng that it is too
weak, and that TNRCC does not take responsibility for the SIP

process regarding transportation as the | aw requires.

The TNRCC staff believes that the rule and SIP revision satisfy
the requirements of the EPA final rule on Transportation
Conformty and the FCAA Anendnents of 1990, and that the rule and

SIP provide for a vigorous and effective consultation process.

Specific comments from EPA Region 6, Air Prograns Branch, were

recei ved as foll ows.

Regardi ng 8114.27(b), EPA agreed with TNRCC s adoption of these

conformty regulations as a set of Statew de rules, and the first
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sentence in this subsection clearly outlines this intent. The
EPA brought attention to the fact that listing the specific
nonattai nnment areas in the rules will require a SIP revision
every tinme a nonattainment area i s added or renoved fromthe
list. Therefore, TNRCC may want to consider renoving the
specific reference to the five nonattai nnent areas in the | ast

sent ence.

The TNRCC staff proposes to include each nonattai nnent and

mai nt enance area in the Transportation Conformty rule and SIP
revision, and to execute a SIP revision each tinme an area is
added or deleted to the list of nonattainment or maintenance

areas. Therefore, 8114.27(b) will remain unchanged.

The EPA noted that TNRCC is incorporating the remaining sections
of the Federal transportation conformty rules by reference;
however, the proposed rule is silent about referencing a specific
date. The EPA requested clarification as to whether it is

TNRCC s intent to incorporate by reference prospective Federal

rul es under 40 CFR Part 51, Subpart T.

The TNRCC does not propose to incorporate by reference

prospective Federal rules under 40 CFR, Part 51, Subpart T.
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Therefore, 8114.27(c) has been revised to identify the
publ i cation date of Novenmber 24, 1993, for 40 CFR, Part 51,
Subpart T.

Regardi ng 8114.27(d)(2)(iii), EPA suggested that TNRCC add
"“...final draft, before adoption and approval of the Board..." in
order to clarify the "final draft.” The TNRCC nust make cl ear
that there is a process for circulating draft docunents for

comment s.

The TNRCC staff agrees. Section 114.27(d)(2)(iii) has been
revised to add the | anguage "... before adoption and approval by
the affected governing body ..." with regard to draft final

versi ons of MIPs and TI Ps.

Regardi ng 8114.27(d)(2)(iii), under 851.402(c)(7), the MPOis
required to distribute the final approved copies of the docunents
to the consulting agencies. The TNRCC rul e does not have this
requi renent and EPA recommends that 8114.27(d)(2)(iii) include

di stribution of the final docunents to the agencies in paragraph

(1) (B).
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The TNRCC staff agrees. Language has been added to
8114.27(d)(2)(iii) that requires the MPOto circulate fina

approved versions of MIPs and TIPs.

Regardi ng 8114.27(d)(3)(A), EPA noted that it is not clear how
this subparagraph ties to 8114.27(d)(4), concerning Conflict
Resol ution. This subparagraph requires that all comrents and
replies be included in the final docunent, but it does not

provi de any course of action if comments are not resol ved.

The TNRCC staff agrees. Section 114.27(d)(3)(A) has been revised
by adding a statement that |inks this subparagraph to
8114.27(d) (6), regarding Conflict Resolution.

The EPA stated that while TxDOT is one of the primary agencies in
pl anni ng and devel opi ng transportation plans and projects, it did
not find any definition of the role and responsibility for this
agency. For exanple, in subsection (d)(3)(A), EPA raised several
guestions: Should TxDOT be identified due to its role in

provi ding technical support to several of the State's MPGCs? |Is
there any situation in which TxDOT nmay be in a position where

t hey woul d have the sanme responsibilities and roles as the MPGs?

If this is the case, EPA suggested that this be clarified
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t hroughout the rule. The EPA's past experience with conformty
review i ndicates that TxDOT has been involved with conformty

anal yses and determ nations in some cases.

The TNRCC staff agrees. Oher than paragraphs where TxDOT is
already listed, the rule has been revised to include references
to TxDOT wherever it is possible that TxDOT coul d be invol ved,
e.g., in 8114.27(d)(2)(A), regarding cooperation with the MGCs;
in 8114.27(d)(3)(D), regarding events that trigger new conformty
determ nations; and as EPA noted in 8114.27(d)(3)(A).

The EPA noted that pursuant to 851.458(c) of their final
transportation conformty rule, the required SIP revision shal
provide that witten conmtnents to mtigation nmeasures nust be
obtained fromthe project sponsor and/or operator prior to a
positive conformty determ nation by the MPO and ot her recipients
of funds designated under Title 23 United States Code (USC) of

t he Federal Transit Act, the FHWA, or the FTA, and that the

proj ect sponsor nust conply with such conmtnments. The EPA
stated that the proposed conformty SIP revision does not address
this requirement. This is intended to ensure inplenentation and

enforceability of the mtigation nmeasures by TNRCC and EPA.
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The rule and SIP revision adopt by reference 40 CFR, Part 51,
851.458. The TNRCC staff assunes that by including this section
verbatimthat all aspects of the section are addressed by the

rul e.

Regardi ng 8114.27(d)(2)(A)(ix), EPA commented that this clause
does not adequately address the requirenents of 851.402(c)(4) and
(c)(5). It does not require the non- FHWA/ FTA regional ly
significant projects, including those by recipients of funds

desi gnated under Title 23 USC of the Federal Transit Act, be

di scl osed to the MPO on a regul ar basis.

The TNRCC staff agrees. Section 114.27(d)(2)(A) (ix) has been
revised to nore fully address 40 CFR 851.402(c)(4) and (5).

Regardi ng 8114.27(d)(2)(B)(iv), EPA noted that the inplenenting
agencies need to be defined in this clause. The EPA did not find

any definition for inplenmenting agencies in the State rule.

The rule and SIP revision include 30 TAC Chapter 114, inclusive
of 8114.23, the TCM Enforcenent Rule, both as an appendi x to the
SIP Revision and as a citation in 8114.27(d)(2)(B)(iv). The TCM

rule defines "inplenenting agency” as follows: "an entity,
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transportation provider, organization, agency, or individual
responsi bl e for the design, procurenment of funds, construction,
operation, mai ntenance, managenent, nonitoring, and, in
conjunction with the MPO, conpliance with TCMs." The TNRCC st aff
assunes that the citation in the TCMrule and its inclusion as an
appendix in the SIP thereby includes this definition by

r ef erence.

Regardi ng 8114.27(d)(6), EPA commented that the enforceability
cl ause of the proposed rule is unacceptabl e because the
enforcenment cul pability standard has been set too high. The EPA
stated that it nust be one of strict liability. The culpability
| anguage as proposed raises the | evel beyond one of strict
l[iability, as is required by the Cean Air Act, and beyond one
even of negligence to that of a crimnal standard. This cannot
be approved by EPA as a SIP revision. Furthernore, EPA stated
that the rule is limted to violations of the consultation
process. Failure to follow and neet the other parts of the
transportation conformty rules nust be violations of the SIP

al so.

The TNRCC staff has revised the enforcenent clause in

8§114.27(d)(6) in keeping with the EPA comments.
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The new rul e is adopted under the Texas Health and Safety Code,
the Texas Clean Air Act (TCAA), 8382.017, which provides the
TNRCC with the authority to adopt rules consistent with the

policy and purposes of the TCAA
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8114.27. Transportation Conformty.

(a) Purpose. The purpose of this section is to inplenent
the requirements set forth in 40 Code of Federal Regul ations
(CFR) Part 51, Subpart T (relating to Conformty to State or
Federal Inplenentation Plans of Transportation Plans, Prograns,
and Projects Devel oped, Funded, or Approved Under Title 23 United
States Code or the Federal Transit Act), which are the
regul ati ons devel oped by the United States Environnental
Protection Agency (EPA) pursuant to the Federal Clean Air Act
(FCAA) Anmendnents of 1990, 8176(c). It includes policy,
criteria, and procedures for denonstrating and assuring
conformty of transportation planning activities with the State

| rpl enent ation Plan (SIP).

(b) Applicability. This section applies to transportation-
rel ated pollutants for which an area is designated nonattai nnment
or is subject to a maintenance plan. The pollutants include
ozone, carbon nonoxi de, nitrogen dioxide, particles with an
aerodynam c di anmeter of less than or equal to ten mcroneters
(PM,), and the precursors of those pollutants. Affected
nonattai nnent or mai ntenance areas include El Paso,

Houst on/ Gal veston, Dall as/ Fort Wirth, Beaunont/Port Arthur, and
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Victori a.

(c) CFR incorporation. The provisions pronulgated in the
following listed sections of 40 CFR, Part 51, Subpart T, dated
Novenber 24, 1993, are hereby incorporated by reference:

8851. 392, 51.394, 51.398, 51.400, 51.404, 51.406, 51.408, 51.410,
51.412, 51.414, 41.416, 51.418, 51.420, 51.422, 51.424, 51.426,
51.428, 51.430, 51.432, 51.434, 51.436, 51.438, 51.440, 51.442,
51. 444, 51.446, 51.448, 51.450, 51.452, 51.454, 51.456, 51.458,
51. 460, 51.462, and 51. 464.

(d) Consultation. Pursuant to 40 CFR, 851.402 regarding
consultation, the follow ng procedures shall be undertaken in
nonattai nnment and mai ntenance areas before nmaking conformty
determ nations and before adopting applicable SIP revisions.

(1) General factors.

(A) For the purposes of this subsection, relating

to consultation, the affected agencies shall include:

(i) EPA
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(ii) Federal H ghway Adm nistration (FHM)
(1ii1) Federal Transit Adm nistration (FTA);
(iv) Texas Departnent of Transportation
(TxDOT) ;

(v) metropolitan planning organi zations

(MPGs) in nonattai nment or mai ntenance areas;

(vi) local publicly-owed transit services
i n nonattai nment or maintenance areas (the designated recipient

of FTA 89 funds);

(vii) Texas Natural Resource Conservation

Comm ssi on ( TNRCC) ;

(viii) Jlocal air quality agencies in
nonat t ai nnent or mai ntenance areas (recipients of Federal C ean

Air Act, 8105 funds).

(B) Al correspondence with the affected agencies

i n subparagraph (A) of this paragraph shall be addressed to the
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foll owi ng designated point of contact:

(i) MO Executive Director or designee;

(i1) TNRCC. Executive Director or designee;

(iii) TxDOT: Director of Transportation

Pl anni ng and Progranm ng or desi gnee;

(iv) TxDOT: Director of Environnental

Affairs Division or designee;

(v) FHWA:  Administrator of Texas Division

or designee;

(vi) FTA: Director of Ofice of Program

Devel opnment - FTA Region 6, or designee;

(vii) EPA: Regional Adm nistrator - EPA

Regi on 6, or designee;

(viii) TxDOT District: District Engineer or

desi gnee;
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(ix) local publicly-owed transit services
(the designated recipient of FTA 89 funds): GCeneral Manager or

desi gnee;

(x) local air quality agencies (recipients

of Federal Clean Air Act, 8105 funds): Director or designee; and

(xi) TNRCC Regions in nonattainnment or

mai nt enance areas: Regional Director or designee.

(2) Roles and responsibilities of affected agencies.

(A) The MPQO, in cooperation with TxDOT and
publicly owned transit services, shall consult with the agencies
in paragraph (1)(A) of this subsection in the devel opnent of
Metropolitan Transportation Plans (MIPs), Transportation
| mprovenent Prograns (TIPs), projects, technical analyses, trave
demand or other nodeling, and data collection. Specifically, the

MPGs shal l :

(i) allow the TNRCC Mbil e Source Division

Director, or a designated representative, to participate in



Texas Natural Resource Page 25 of 37
Conservati on Comni ssi on

Control of Air Pollution
From Mot or Vehi cl es

Chapter 114

neetings of technical commttees on surface transportation and
air quality in each nonattai nnment and mai ntenance area in order
to consult directly with the particular commttee during the

devel opment of the transportation plans, prograns, and projects;

(iit) send information on tine and | ocati on,
an agenda, and supporting materials (including prelimnary
versions of MIPs and TIPs) for all regularly schedul ed neetings
on surface transportation or air quality to each of the agencies
specified in paragraph (1)(B) of this subsection. Such
information shall be provided in accordance with the locally
adopted public invol venment process as required by 23 CFR, Part

450, §450.316(b) (1)

(iii) after preparation of final draft
versions of MIPs and TIPs, and before adoption and approval by
the affected governi ng body, ensure that the agencies specified
in paragraph (1)(B) of this subsection receive a copy, and that
they are included in the local area's public participation
process as required by the Metropolitan Planning Rule, 23 CFR
8450. 316(b) (1). Upon approval of MIPs and TIPs, MPGs shal
di stribute final approved copies of the docunents to the agencies

specified in paragraph (1)(B) of this subsection;
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(iv) for the purposes of regional em ssions
analysis, initiate a consultation process with the affected
agenci es specified in paragraph (1)(A) of this subsection during
t he devel opnent stage of new or revised MIPs and TIPs to
determ ne which transportation projects should be consi dered
regionally significant and which projects should be considered to
have a significant change in design concept and scope fromthe
effective MIP and TIP. Regionally significant projects wll
include, at a mninum all facilities classified as principal
arterial or higher, or fixed guideway systens or extensions that
offer an alternative to regional highway travel. Also, these
include mnor arterials included in the travel demand nodel i ng
process whi ch serve significant interregional and intraregional
travel, and connect rural popul ation centers not already served
by a principal arterial, or connect with internodal
transportation termnals not already served by a principal
arterial. A significant change in design concept and scope is
defined as a revision of a project in the MIP or TIP that would
significantly affect nodel speeds, vehicle mles travelled, or
network connections. In addition to new facilities, exanples may
i ncl ude changes in the nunber of through |Ianes or |ength of
project (nore than one mle), access control, addition of mjor

internodal termnal facilities (such as new international
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bri dges, park-and-ride lots, and transfer termnals),

addi tion/del etion of interchanges, or changi ng between free and
toll facilities. Wen a significant change in the design and
scope of a project is proposed, the MPO shall docunent the
rational e for the change and give the affected agencies specified
in paragraph (1)(A) of this subsection a 30-day opportunity to
comment on their rationale. The MPO shall consider the views of
each agency that comments, and respond in witing prior to any
final action on these issues. |If the MPO receives no coments

wi thin 30 days, the MPO may assume concurrence by the agencies

specified in paragraph (1) (A) of this subsection;

(v) include inthe TIP a list of projects
exenpted fromthe requirenents of a conformty determ nation
pursuant to 40 CFR, Part 51, 851.460 and 851.462. The MPO shal
consult with the affected agencies specified in paragraph (1) (A
of this subsection in determning if a project on the list has
potentially adverse em ssions for any reason, including whether
or not the exenpt project will interfere with inplenentation of
an adopted transportation control neasure (TCM. The MPO shal

respond in witing to all comments within 30 days on final MIP
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and TI P docunents. If no comments are received as part of the
public invol venent process for the TIP, the MPO may proceed with

i npl enentation of the exenpt project;

(vi) notify the affected agencies specified
in paragraph (1)(A) of this subsection in witing of any MIP or
TIP revisions or anmendnents which add or del ete the exenpt

projects identified in 40 CFR 851. 460;

(vii) as required by 40 CFR, 851.424 and
851.454 of the final EPA transportation conformty rule, nmake a
prelimnary identification of those projects |located at sites in
PM, nonattai nment and mai ntenance areas that require
quantitative PM, Hot Spot anal yses. After these projects have
been identified, the MPO shall submt a |ist of these projects
and sufficient data to the agencies specified in paragraph (1)(A)

of this subsection for review and comment ;

(viii) before adoption of any new or
substantially different nethods or assunptions used in the Hot
Spot or Regional Em ssions Analysis, provide an opportunity for
t he agencies specified in paragraph (1)(A) of this subsection to

revi ew and comment ;
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(ix) 1n coordination wth TxDOT and the
| ocal transit agencies, disclose all known, regionally
significant, non-federal projects, even if the sponsor has not
made a final decision on its inplenentation; include al
di scl osed, or otherw se known, regionally significant non-federal
projects in the regional em ssions analysis for the nonattai nment
area; respond in witing to any conmments that known plans for a
regionally significant non-federal project have not been properly
reflected in the regional em ssions analysis; and have recipients
of federal funds determ ne annually that their regionally
signi ficant non-federal projects are included in a conform ng MIP
or TIP, or are included in a regional em ssions analysis of the
MIP and TIP. The MPO shall consult with project sponsors to
determ ne the non-federal projects' |ocation and design concept
and scope to be used in the regional em ssions analysis,
particularly for projects for which the sponsor does not report a
single intent because the sponsor's alternatives selection
process is not yet conplete. |If the MPO assunes a design concept
and scope which is different fromthe sponsor's ultimte choi ce,
the next regional em ssions analysis for a conformty
determ nation nust reflect the nost recent information regarding

the project's design concept and scope;
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(x) pursuant to 8114.23 of this title
(relating to Transportation Control Measures), ensure the tinely
i npl enentation of TCMs and report to the TNRCC annually on the
status of adopted TCMs. If alternative TCMs or other reduction
nmeasures are deened necessary, and these are not already included
in the SIP, the MPO shall develop new TCMs with equal or greater
em ssi ons reductions consistent with the MIP, TIP, SIP, and
conformty requirements, pursuant to 8114.23(e) of this title.
Any changes in TCMs will be coordinated with the affected

agenci es specified in paragraph (1)(A) of this subsection;

(xi) cooperatively share the responsibility
for conducting conformty determ nations on transportation
activities which cross the borders of MPGs or nonattai nnent and
mai nt enance areas. The affected MPCs will enter into a
Menor andum of Agreenment (MOA) which will define the effective
boundary and the respective responsibilities of each MPO for
regi onal em ssions analysis. The MPOs will be responsible within
their respective netropolitan area boundaries and, at their
option, beyond to the boundaries of the nonattainnment/ maintenance
areas, for regional em ssions analysis. Adjacent MPGs or

nonatt ai nnent /
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mai nt enance areas or basins will share information concerning air
qual ity nodeli ng assunptions and em ssion rates that affect both

areas; and

(xii) for the purpose of determ ning the
conformty of all projects outside the netropolitan planning
area, but wthin the nonattai nnent or nai ntenance area, enter
into an MOA invol ving the MPO and TxDOT for cooperative planning

and anal ysis of projects.

(B) the TNRCC, as the lead air quality planning
agency, shall work in consultation with the agencies specified in
paragraph (1) (A) of this subsection in devel opi ng applicable
transportation related SIP revisions, air quality nodeling,
general em ssions analysis, emssions inventory, and all related

activities. Specifically, TNRCC shall:

(1) set agendas and schedul e neetings to
seek advice and comments from all agencies specified in paragraph
(1)(A) of this subsection during preparation of applicable

transportation related SIP revisions;
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(1i) schedule public hearings in order to
gat her public input on the applicable transportation-related SIP
revisions and notify the agencies specified in paragraph (1)(B)

of this subsection of the hearings according to 40 CFR 851. 102;

(iii) provide copies of final docunents,
i ncl udi ng applicabl e adopted or approved transportation rel ated
SIP revisions and supporting information, to all agencies

specified in paragraph (1)(B) of this subsection; and

(iv) after consultation with the MPO
regarding TCMs pursuant to 8114.23(b) of this title, distribute
to all agencies specified in paragraph (1)(B) of this subsection
and other interested persons the list of TCVMs proposed for
inclusion in the SIP. 1In consultation with the agencies
specified in paragraph (1) (A) of this subsection, the TNRCC shal
det ermi ne whet her past obstacles to inplenentation of TCMs have
been identified and are bei ng overcone, and determ ne whether the
MPCs and the inplenmenting agencies are giving maxi mumpriority to
approval or funding for TCMs. Also, TNRCC shall consider, in
consultation with the affected agenci es, whether delays in TCM
i npl enentati on necessitate a SIP revision to renove TCVMs or

substitute TCVMs or other em ssion reduction neasures.
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(3) General procedures.

(A) The MPO, TxDOT, or TNRCC, as applicable,
shal |l respond to comments of affected agencies on MIPs, TIPs,
projects, or SIP revisions in accordance with the public
i nvol venent procedures that govern the involved action. The MPQ
TxDOT, or TNRCC, as applicable, shall include all coments and
the replies to those comments with final docunents when they are
submtted for adoption by the agency's governing board. 1In the
event that comments are not adequately resol ved, the procedures
outlined in paragraph (4) of this subsection regarding conflict

resol ution shall apply.

(B) Because the validity of the regiona
em ssions anal ysis depends on transportati on nodeling assunptions
whi ch need periodic updates, the MPO, with the assistance of
TxDOT and | ocal publicly owned transit agencies, wll conduct
nmeetings with the agencies specified in paragraph (1)(A) of this
subsection to cooperatively establish research and data
collection efforts and regi onal nodel devel opnent (e.g.,

househol d/ transportation surveys).
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(© For the purposes of evaluating and choosing a
nodel (or nodel s) and associ ated net hods and assunptions to be
used in Hot-Spot and Regi onal Em ssions Anal yses, TNRCC shal
establish a working group identified as the Transportation and
Air Qality Technical (TAQI) Wrking Goup. The TAQI Wrking
G oup shall include the agencies specified in paragraph (1)(A) of
this subsection. The frequency of neetings and agendas for them
will be determ ned by TNRCC in cooperation with the agencies
specified in paragraph (1) (A) of this subsection. The function
of this working group may be del egated to an existing group with

simlar conposition and purpose.

(D) The TNRCC, affected MPGCs, and TxDOT shal
cooperatively evaluate events which will trigger the need for new
conformty determ nations. New conformty determ nations nmay be
triggered by events established in 40 CFR, 851.400 as well as
ot her events, including energency relief projects that require
substantial functional, |ocational, and capacity changes, or in

t he event of any other unforeseeabl e circunstances.

(4) Conflict resolution.
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(A) The TNRCC and the MPO (or TxDOT where
appropriate) shall make a good-faith effort to address the major
concerns of the other party in the event they are unable to reach
agreenent on the conformty determ nation of a proposed MIP or
TIP. The efforts shall include neetings of the agency executive

directors if necessary.

(B) In the event that the MPO or TxDOT determ nes
that every effort has been nmade to address the TNRCC concer ns,
and that no further progress is possible, the MPO or TxDOT shal
notify the TNRCC executive director in witing to this effect.
Thi s subparagraph shall be cited by the MPO or TxDOT in any
notification of a conflict which may require action by the
Governor, or his or her del egate pursuant to subparagraph (C) of

t hi s paragraph.

(C© The TNRCC has 14 cal endar days from date of
recei pt of notification as required in subparagraph (B) of this
par agraph to appeal to the Governor. |[|f TNRCC appeals to the
Governor, the final conformty determ nation nust then have the
concurrence of the Governor. The Governor may del egate his or
her role in this process, but not to the Comm ssion or staff of

TNRCC, a local air quality agency, the Texas Transportation
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Conmi ssion or staff of TxDOI, or a MPO.  This subparagraph shal
be cited by TNRCC in any notification of a conflict which may
require action by the Governor or his or her delegate. |[If TNRCC
does not appeal to the Governor within 14 cal endar days from
recei pt of witten notification, the MPO or TXDOT may proceed

with the final conformty determ nation

(5) Public coment on conformity determ nations.
Consistent with the requirenents of 23 CFR, Part 450 relating to
public invol venent, the agencies specified in paragraph (1) (A) of
this subsection shall establish a public involvenent process
whi ch provides opportunity for public review and comment prior to
taking formal action on conformty determ nations for all MIPs
and TIPs. In addition, these agencies shall address in witing
any public coment claimng that a non- FHWA/ FTA funded,
regionally significant project has not been properly represented
in the conformty determ nation for a MIP or TIP. Also, these
agenci es shall provide opportunity for public involvenent in
conformty determ nations for projects where otherw se required

by | aw.



Texas Natural Resource Page 37 of 37
Conservati on Comni ssi on

Control of Air Pollution
From Mot or Vehi cl es

Chapter 114

(6) In fornulating an enforcenent policy regarding a
violation of a rule of this subsection (relating to the
consul tation process) TNRCC may consider any good faith effort

made by the consulting agencies to conply.
Thi s agency hereby certifies that the section as adopted has been
reviewed by | egal counsel and found to be a valid exercise of the

agency's legal authority.

| ssued in Austin, Texas, on Cctober 19, 1994.



