Pages- 1697-1783

‘Office of the Governor

Appointments Made February 20, 1992

Texas State Board of Physical Therapy Examiners....1707

Texas State Board of Podiatry Examiners 1707

Appointments Made February 21, 1992
" Batlleship. Texas Advisory Board oo wemerecnses 1707

Texas Funeral Service Commission....mmemseersinenss 1707

Texas State Library and Archives Commission' L1707

Deparunent of Informauon Rei;ources Board of Direc-
tots.. .. 1707

State- Bodl‘d of Reglstrauon for Profesgional Engl—
TUGETS. L rinvep erssesscnatersbssms b e L1707

Governor’s Commiitee on People With Disabilities....1707
‘Execulive O'rders

AWR 921 soppseroersensesemnrsmssssssssssssssessaseansens 1709

LIQRARY

Proposed Sections
Texas Incentive and Productzwzy
Commzsswn

Productivity_ Bonus Program

1 TAC §275.7, §275.8 omsemsecsimmrsiimris S— 1713
Texas Depariment of Health

. Chronic_ Diseases

25 TAC §§6131-6142 cvvnirrisivsionis ST 1713

Hospital - Licensing '

25 TAC §13332 oo sorimsnsiniiesirrmssssniesos 1713
- Texas Department of Insurance

Agents Llccnsing

28 TAC §§19.1501-19. 1508 oot 1714

-Withdrawn Secuan

Polygraph Examiners Board..

General Rules of Practice and Procedure

22 TAC §39740 crrsmemsismmssscsis 117

CONTENTS CQNTINUED TNSIDE




Texas State¢ Board of P.ublié Accountancy

‘Registration

22 TAC §513.84 . TS 3
Texas Deparrment of Insumnce ’
Health Maintenance Organizations :

28 TAC $811701-11707 e rrrmtvsinntn 1717

Adopted Sections
Texas Department of Health

_Hospital. Licensing

25 TAC $1332L s 1719

‘Water Hyg1ene
25 TAC §§337.201, 337.202, 337, 204 337. 212 . 1720

25 TAC §337. 211 1732

Texas Deparrment of Insurance

Property .and Casualty' Insurance
| ' .
© 28 TAC §5.670L overvcssmmnrsimsesssmmnsnessarissssss s 1732

Surplus Lines Insurance

28 TAC $15.3 gerunmcsismmisrmmsmssmsssirssiesinsnss 1733
Agents’ Licensing

~ 28 _TAC §§19 202, 19, 302 19 601, 19,706,

19.1311... - L1733

Texas Parks and Wzldhfe Departmem
Fisheries o ;'

31 TAC 885711157121 curseisis rsrrrronsmsins 1734
T exas Azr Control Board ' '

-Control of Air Pollution from Sulfur ‘Com-
pounds

31 TAC §1125.. oot ssssmmssesane s ssssenson L T34

Texas Water Commzssaon

Industrial Solid Waste and Mummpal Hazardm

ous Waste
31 TAC §335.202.......Q....'.......................;................_...1737
31 TAC $§335.321335.332 s 1739

31 TAC §§335.325-335.333 rvmvrsnivsssssmssnsosisssssnns 1744

Comptroller of Public An'counrs

Tax Administration

34 TAC §3.286... —— eeeens 1744
Texas Deparrment of Human Servzcev
Incomc Assistance Services

4D TAC §3.1601 1oveeerrrsesrrsieessemmesson eeeeeesosnerere: 1745

- Texas. Department af Transpormnon

' 'Admlmstranon

43 TAC §81.80-1.84 occoevssivemrensicrsssssnsssnmeressnnsionnns 745
Open Meelings

Texas State Board of Public ACCOUNTANCY ..vvveveper s 1747
Texas Deparlment on Agmg1747 '

Texas At COntral BOAtd . wosersmsromsioonrrnns 748

Texas Alcoholic Beverage Commission ..... ....... 1748
 Child Core Dovelopment BOAI v i 1789

Tc;xas Départmfent of (jommcrce.;,...........; ................. '1‘_'1’49

Texas State Board of Dental Exa:nmg;rs.............;;'....1_749

Educational Economic Policy Center.......wsmmme 1749

Texas Eduéation'Agency.;;...:........,...;.........................1749

* Texas Employmcnt Cormnission........‘ ........ [T '.._;,175.0 ‘
Texas Ethics Cormmssmn ............. ..... 1750
General Land Office.. TR - ¢
Offwe of the Govemor, Criminal Tustice D1v1s1on ..... 1750 -
Govamor s Health Policy Task Force cernsnnnnnnn 1750
Texas Department of. Health ...... T 1751
Texas Department of Insurance 1751 7
Texas Department of Lwensmg and Regulatmn ...... 1751

 Texas Councﬂ on Offenders with Mental Iumr-
TTIETIS 1.vvne sinrsersnsasesarmstnsnssestsnasesessemnashorsbes sinse 1751
State Board of Plumbing Examiners .......... S—— 1752
Public Ut111ty Commlsqlon of Texas ............. o s 1752
Raﬂroad Cotmmission of TEEAS 1vyervnencervemmissssensesans ' ..'..,1753
Texas Rehablhtatmn Comrmssxon................ ‘ 1753

o+ .‘7 March 6, 1992

17 TexReg ‘1699




CTITLE 31. NATURAL

Commenting for the sections was the Texas
Assodiation of Life Undérwriters. No com-
ments were received against these sections.

The Texas Association of Life Underwriters
statec! that it is committed to the protection of
thé insurance-buying public and ‘takes the
position that adequate licensing requirements

and fees play an important role in the en-

hancement of professional sales and services
rendered by agents, and unanimously en-
dorses the rules to increase agent licensing
foes. The board agrees that licensing fees
should be increased. '

The amendments  are adopted under the
Texas Insurance Gode, Article 1.04, which

authorizes the State Board of Insurance to

igsue rules in accordance with the laws of this
state, and under the following articles of the
Texas Insurance Code, which authotize the
board to detarmine the amount of fees for
varicus - types of licenses, namely: Aricle
3,75, §7 (varable contract agent); Article
21.07 (Group Il insurance agent);, Arlicle
21.07-1 (Group | legal reserve life insurance

agent); Asticle 21.07-4 (insurance adjuster);,

and Article 21.14-1 (risk manager).

This agency hereby certifies that-the rule as
-adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority. ‘ ‘

lssued in Austin, Texas, on March 2, 1992,

TRD-9203016
. *Chlef Clerk
Texas Department of
" Ingurance

Effective date: March 23, 1992
Proposal publication date: November 8, 1991

For further infarmation, please call: (512)

468-5327:
» e e

SOURCES AND CON-
SERVATION .
Part II. Texas Parks. and

- Wildlife Department

Chapter 57. Fisheries

Pote’nﬁally Harmful, Fish, -
Shelifish and Aquatic Plants
e 31 TAC §§57.111-87.121

The Texas Patks and Wildlife Commission in

. aregularly scheduled public hearing on Janu-
ary 23, 1992, adopted without changes the
repeal of §§67.111-57. 121, concerming
hatmful or potentially harmful exctic fish,
sheilfish, and aquatic plants published in the
Decomber 20, 1991, issue of the Texas Reg-
istar (16 TexReg 7446).

Proposed changes in rules concerning harm-
ful or potentially harmful exotic fish, shellfish,

and aquatls plants were extensive. To facili-

tate ease in understanding of. new. proposed

tules, the existing rules were repealed. New -

rules (§§57.111-67.130} were adopted subse--
quent to repeal of §§57.111-57.121.

Linda K. von Quintus-Dern

Repeal of these sections will greatly facllitate
understanding of new rules concerning gxotic
spegies and will provide greater protection of
the states aquatic resources.

No comments were received regarding adop-
tion of the repoals. T

The repeals are adopted under the Parks and
Wildlife Code, Chapter 66, which authorizes
the commission to adopt rules to ragulate
harmful ‘or potentially harmful exotic fish,
shellfish, and aquatic plants.

This agency hereby certifies that the rulg as
adopted has been reviewed by legal counsel
and found to be a valid exertise of the agen-
cy's legal authority. '

Issued in Austin, Texas, on Fébruary 27,
1992,

TRD-9202882 .Paul M. Shinkawa
Director, Legal- Servicas
Texas Parks and Wildlife

Departmant

. Effective data: March 19, 1992

Proposal publication date: December 20,
1991 ’

For fur'ther.inforrﬁatic':n, please call: 1-800-
7921112, ext. 4860 or (512) 389-4860
2 -4 ¢
Part III. Texas Air
Control Board
Chapter .112. Control of Air
Pollution from Sulfur
- Compounds

Control of Sulfur Dioxide

¢ 31 TAC §112.5

The Texas Air:Contral Board (TACB) adopts
an amendment to §112.5, with changes to the
proposed text as published in the' August 30,
1991, issue of the Texas Reglster (16

" TexReg 4730). .

The adopted amendment to §112.5, concemn-
ing allowable emisslons from solid fossil fuel-

fired boilers, makes an editorial corection to

the tite of the section, deletes outdated in-
terim emission limits, and replaces the "new
proven technology” terminclogy. This termi-

nology will be replaced with a requirement for -
certain older power plants fo meet emission -

limits by July 31, 1996 or for the ownet/opera-
for of the units to fund a study that would
determine whether or not sulfur dioxide
(SO[subl2jsubtl) emissions from the affected
sites contribute significantly to adverse health
or welfare effects in the Dallas-Fort Werth
(DFW) area, If the contribution is determined
to be significant, then conirols would be re-

.quiredin the year 2000, If the contribution is
determined to be insignificant, then no site

emissions reduction would be required.

The amendment is adopted in response to a ‘

formal petition- by the Sierra Club to enforce
provisions of §112.5 which requires the appli-
cation of new proven technology.in the -con-
trol of SO[subj2[sub] emissions from coal-
fired electric deneration -plants. The Sierra

Club petition requested that the TACB take

action to enforce existing §112.5; however, .

the TAGCB staff was concerned that the
*praven ‘technology" terminology was out-
dated and unenforceable as written, Conse-
quently, the staff developed an alternative
proposal which was approved for hearing by
he ‘Regulation Development Committee on
June €, 1991 and was also acceptable to the
Sierra Club, There are four power plant units,
all owned by Texas Utilifies Electric (TU), that
would be affected by these amendments.

A public hearing was held in Austin on Sep-
tember 25, 1991, Testimony was received
from 282 commenters during the comment
period-which closed Octobar 4, 1891, Com-
ments raceived from the Lone Star Chapter of
the Sierra Club. (Sierra), thé American Lung
Association (ALA); the lLeague of Women
Voters (LWV), the City of Rockdale, the
Rockdale Chamber &f Commerce, the county
judge of Milam County, the City of Cameron,
a state senator, 83 individuals, and seven
Sierra Club petitions signed by 199 Individu-
als.in the DFW area all gave general support
1o the propesal, TU, the Public Utility Com-
mission (PUC), the Aluminum Company -of
America (ALCOA), the county judge of Free-
stone County, a medical doctor, a state repre-
sentative, the Titus County Health
department, the, City of Fairfield, the City of
Mount Pleasant, and the Forsite Corporation
(Forsite) - opposed - the

commenting on the proposal itself. The fol-
lowing discussien categorizes the testimony
into health and welfare issues, Federal Clean
Air Act (FCAA) issues, cost issues, and mis-
cellaneous issues.- . :

Health and Welfare Issues, Sierra, ALA, and
seven individuals suggested that SO[sub)2[sub]
enigsions from the TU Monticello and Big
Brown facilities are contiibuting to white haze
which causes a reduction in visibility resulting in
an adverse impact on the aesthetic enjoyment of

_ air resources and the quality of life, and are

contributing to a respiratory aggravation to asth-
matics. While  recognizing that the TACB-
sponsored Dallas  Winter Visibility - Study
(OWVS) was not a long-term definitive study,
Sierra pointed out that the findings indicated
visibility impairment was due to sulfate particles.
Sierra, LWYVY, and an individual stated that

_ §0{sub]2[sub] emissions ate converted to sulfate
" paiticles which are detrimental to health. Sierra,

five - individuals, and the 199 individuals that
signed the Sierra Club petitiéns claim that the TU
facilities pgenerate massive  quantities  of

SOfsub]2[sub] that should be reduced. Fifiy indi-

viduals supported the Limitation of these emis-

" gions to improve air quality. Sierra further stated

that controls will-be even more important after
paniculate control equipment is installed and the
units retum to full capacity. Sierra argued that
futiare SO[sub}2[sub] emissions will be more than
the current 160,000 tons per year. Sierra com-
‘mented that all major utilities in Texas use low
sulfur ceal, scrubbers, or both, with the exception
of these four faciliies. TU and Forsite argued
that the DWVS is flawed and inconclusive, TU,
the county judge of Freestone County, a medical
doctor, and the Titg County health officer
claimed that TU has caused no adverse health
effects.

At present, the staff finds insufficient verifi-
able scientific evidence to demonstrate a

17 TexReg 1734 March 6, 1992
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quantitative link between the TU “emissions
and either the whité haze or any aggravation
of asthma experienced in the, DFW area. The
Nationa! Ambient Air. Quality Standards have
heen set for SOQ[subl2[sub] to protect the
health of the general population to inc!ude
exercising  asthmatics.. S8ince 1974,
S0[sub]2[sub] -has been monitored in . the

DFW area and SQ[sub]2[sub] concentrations -

there are loss than 10% of the level allowed
under the health standard. Furthermors,

SO[subj2[sub] levels in the DFW area are

lower than those -in any: other metropolitan
area in the state. This indicates that the cur-

.rent. SO[sub]2[sub] levels in the DFW area

are not detrimental-1o public health. The full
impact of sulfates and other compounds cre-
ated in the atmosphere from SOfsub]2[sub]
are not known at this time. Health standards
for sulfates have not bYeen established by the

TACRB or the U.S. Environmental Protection -

Agency (EPA).

The staft agress that the DWVS was incon-

¢lusive because of resource limitations .and

:limited scope. Nevertheless, the DWVS and

other research does point to the possibility
that sulfates from power plants may contrib-

ute to visibility problems. The DWVS indi-

cated that the DFW visibllity impairment is
due in part to sulfate particles. The TU facili-
tlos are the largest identi- fied sources . of

- 80[subj2fsub] emissions which could affect

the DFW area. SO[sub} 2[sub] is a known
precursor of sulfates, The staff believes that a
future study is needed to determine if there is
a quantitgtive link botween TU emissions and
sulfates in the DFW area. If a link is con-
firmed, reduction in. TU emissions could im-

prove V|5|b|||!y as well as reduce the potential =

for hea]th _problems.

The proposed amendment has been ohanged
to-allow TU to have the option to control
emissions by July 31, 1886 or to fund a study

for the purpose of documenting whether an’,

adverse health or welfare effect exists. The -

study should be completed by July 31, 1996,
and if a significant contribution to the.visibility
problem in the DFW area from one or both of

the subject TU sites is found, then the con-

tributing sites will. reduce [subl2sub] emis-
sions to 1.2 pounds of SO[sub)2[sub] per
million ‘Btu (MMBtu) by the year 2000. If the
study finds that SO[sub]2[sub] emissions
from the TU sites are not significantly contrib-
uting to visibility prob[ems':n the DFW area,
then no site emission reductions would be
required,

if TU elects the study option, it would be
required to submit a formal proposal of the
Study demqn for evaluation, modification and
approvat or rejection by the TACB. The study

shall be. directed by a steering committee |

comprised of experts chosen from several
disciplines. The stucy shall have specific
milestones and a commitment to provide con-

clusive results: In the last few years, there

have been significant improvements in atmo-
spheric sampling and analysis technology
and atmospherlc modeling. These advances,
along with adequate funding, will be expected

to yield a study that is conclusive. The study-

provides an opportunity to substantiate an
adverse health’ or welfare- effect prior to re-

quiring emission reductions.

FCAA TIssues. TU and ALCOA claim that a
TACB requirement for scrubbing SO[subl2[subs)

emissit_ms would be inconsistent with FCAA. re-
guirements to meet a 1.2 pounds per MMBtu
average among all units owned by a company

TU olaims that FCAA requrrements “allow

each ufility. o analyze its own system and -

make SQ[subl2[sub] réductions with methods
that are most cost-effective and least disrup-
tive ta the company. TU claims that congress

“specifically considered this flexibility and ob-'

viously decided -not to .deny it fto
"grandfathered"  units not subject to new
source performance standards (NSPS) TU
and a state representative argued that under
the FCAA, reductions are not. required in
Texas before the year 2000 and that no pro-

gram benefits or bonus allowances are al-.

lowed for making early reductions, They
further argued that controls should not be
raquired at this time since Texas has heen
federally designated under Tite |V as a
"Clean Air State."

Since the TACB received the Sierra petition,

the FCAA Title IV Acid Rain program has
provided an SO[sub]2[sub] reduction sched-
ule, a classification of states and individual
facilities, regulatory flexibility, and the oppor-
tunity for utilities to receive federal credit al-
lowances for any reductiens. The program
has a goal of reducing acid rain pellutants by
10 miliion tons in the U, S, by the year 2000.

- These reductions are to be accomplished In
two phases. The first phase would require

controls to be installed &t units with the
hlghest rates of emissions compared rates of
emissions compared to glactricity generated

Nationwide, there are-261 of these units in 21,

states jdentified for - contra) by January. 1,
1995, Nona of these units are located in Tex-
das, - : o _

Phase two of the program targets all remain-

ing ‘units -with emissions rates higher -than .

what is .now allowed for new units. The

- schedule for these units is January 1, 2000,
There are four such unlts in Taxasl all oper- .

ated by TU,

The FCAA; however, does not rely on man-

dating control equipment or setting emissions

limits to accomplish the 10-millicn ton redyc-.

tion goal. Instead, a market-based allowance

- trading system is established. A ton of
80[sub]2[sub] represents an allowance, and’

a utility wouid hold rights to a certain number
baged on the amount of slectricity generated

by the company duting the late 1980's. Actual -

SO[eubl2[sub] emissions would be audited
annually and compared to the corporation's
allowances. Deficiencies in allowances would

. result in penalties, while excesses could be

sold or leased, Control options available to a
company to reduce actual emissions to levels
adequately covered by the company's allow-

_ances Include: lowen emitting fuels; installing

control equipment; and/or shutting down old-
ar,. higher emitting units.

Additionally, Toxas qualifies as-a clean state

since the statewide average emission rate is
substantially below the cut-off peint for eligi-

" bility established by the FCAA. By virlue of

this designation, Texas utilities are ehg:ble for
bonus allowances.

Under the federql program TU is required to
achieve an overall reduction in SO[sub)2[sub]

emissions to meet A
by "bubbling" all their fazilites, Bubbling in-
volves a prosedure which enables a ulility to
average all its steam-electric statlon (SES)
emisslons together. In Texas, TU may not
necassarily need to reduce the emissions
from Montleslio and Big Brown SES under
the FCAA Begause of companywide averag-
ing.” TU could . obtain. the required

companywide average by reductions at other

plants, by adding fhew -SES sites fired by
natural gas,-or by purchasing reduction cred-
its' fram other companies. The' staff has de-

cided that bubbling ‘between the TU- sites -

would neot be appropriate if an individual site
is demonstrated 1o be significantly contribut-
ing to. he DFW area vislbility problems.
SO[sub)2[sub] reductions achieved prior to
2000 would preclude TU from taking. advan-
tage of the federal credit allowances. Conse-
quently, It appears to the staff to be less
reasonable to require contrals prior to 2000,
unless TU significantly contributes to a visibil~
ity problem. A study to determine if TU makes
a significant contribution to the DFW visibility
problem would resolve this issue.

The control of SO[subj2[sub] emissions for
visibllity or health purposes is not addressed
by the FCAA. The FCAA Title V. program

citod by the commenter is designed- to.

achigve overall reductions throughout the
US. to assist in alleviating the air pollution
problem known as acid rain. The TACE rule.
changd will assist in achieving that
nationwide ovarall SO[sub]2[sub] reduction
and. will - go significantly . boyond the FCAA
mandate if it is determined that TU makes a
significant contribution to.the DFW visibility
problem. . To achieve more donsistancy -with
Title IV of the FCAA while addressing the

potential contribution the  TU "units may be’

making to the DFW visibility probiem, the
propased requirement Has been replaced by
a requirement to meet 1.2 pounds per MMBtU
at gach site. This will allow TU.to meet the

lower smission standard with flexibility that is

motre congistent with the‘ FOAQ.-

TU contends that the TCB standard of 3.0

pounds per MMBtu Is much. more restrictive
than that of many other states. The TACBE
agrees - that "the ‘surrent 3.0 pounds per
MMBtU standard is more restfictive than

those in many other .states. The fact that

emissions averaged over Texas ag a whole
are below 0.8 pound per MBIU has resulted in
Texas beingdesignated a federal clean air
state with respect to acid rain, The TACE will

continue to go beyend the federal and other”
" states’

requirements wherever a demon--
strated problem axists.

Cost Issues. Sierra, ALA, and seven individuals

argued - that improved visibility and reduced”

health problems will jnstify any increase in elec-
tricity costs that are passed on to the ratepayer.
Sierra”and an individual suggested. that since
these plants generate the state’s lowest cost en-
ergy due to local mining of lignite, the incremen:
tal cost of controls would not put them at a
disadvantage. Eleven individuals expressed a
willingness to pay any incréase in persoral urility
bills that might result fromi the cost of control.
TU and PUC claimed that the required techndl-

ogy will result in unnecessary costs being passed
ont to the rate-payer. -

o Adopted Sections

March 6, 1992

1.2, pounds of
-§0[subl2[sub] per MBtu systemwide average
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The. TACB is mandated by the Texas Clean
Air Act (TCAA) to: *...safeguard the state's air
resources from pollution by gontrolling or
abating air potlution and emlssiens of air con-
taminants " consistent with the protaction of
Public hedith, géneral welfare, and physical
property, including the agsthetic enjoyment of

- . air resources by the public and the mainte-

nance of adequate visibility," Further, .the
TCA says: "The boa shall seek to accomplish
the purposes...through the controt of air con-
taminants by all practical and econamically
faasible methods.” The costs involved in exe-
outing these mandates are ultimately passed
on to the general public through increased

costs of goods and services. The public and:

the legislature have decided that such. costs
dre necessary for -protection of the air, and
public health and . wei- fare, if the need exists.

TU contends that the TACB has' not followed
the CAA requirement 16 require controls that
are both technologically feasible and. eco-
nomically reasonable. . TU claims that thare
has been no analysis or -demonstration to
show that the costs and benefits are reason-
able for a reguirement to ratrofit the "latest

- and most expensive. technology" on old units

with limited lives. Sierra commented that the
aperating life of these units can be extended
20 years and that cests can be amortized
during that peried.

The staff has carefully considered both issues
of technological feasibility and.economic rea-
sonableness in the proposal to require oon-
trols for emission reduetion. SO[sub}2[sub]
scrubbing has been available and required on
new units since the promuigation of NSPS,
Subpart Da by the EPA . in 1979,
8O[sub]2[sub] removal is techhalogically fea-
sible by scrubbing or-several alternative fech-
nclegles retrofited ‘to existing combustion
units of SES. Natlonwide, other existing' SES
units  have been reguired to install
- SOfsubl2[sub] serubbers: Ecoromic reasson-

ableness s based on the' cost per ten or-

emissions raduged of en. whether other unite

have been required to ihstall the .controls..

Amortized equipment and operational ‘costs
"were-estimated in the propgsal to be $250
million per year and the estimated redustions
of 75000 to 100,000 tons per year of
SO[sub]2[sub] would Syield a cost of $2,500 to
$3,500 per-ton of SO[subl2fsub] removed.
The staff has determined that this cost pet
ton-is reasonable when compared with other
reasanably avallable control technolagy. Ac-
tually, this cost would be expected o be
lower since a recalculation using a new EPA
data base shows the cost of retrafit and the
cost per tor removed will be significantly less,

Miseellancous Issues, TU contended that - the
-existing "new proven technology" requirement
could be interpreted by the TACR to require the
industry to retrofit using any new technology, al
any time and on any unit, without consideration
of cost, environmental benefit, or technical prac-
ticability. Also, the commenter argued that no
similar provisions exist in any other TACB rule.
Two individuals stated that this rule has been on
the books for a.decade and should be enforced.

The TACH legal staff Has concluded that the .

rule is cutdated and unenforceable as written,
The adopted amendment will deléte the
“proven -technology" clause and replace it

1 .
with enforceable rule language. The current
wordings of subsections (a) and (b) which
require. "new proven technology" are being

" deleted,

An individual argued that NSPS regulations
are inferior as control rules, are often obsa-
lete when promulgated, and relate only to an
average in. poflution control. The commenter
further argued that new contrei technology
should be required on all retrofit facilities as
soon as the technology is marketed, Other
comenters also argued that massivae control
aclion is required immediately.

Both economic and political reality require
govetnmental tegulatory agencies like the
TACB to employ ‘alt practical and economj-
cally feasible methods for protecting the air’
resources without either unreasonably” bur-
dening: the American industry, wrippling Its
competitive ability, or arbitrarlly creating real
economic hardships for part of the general
public. The staff irtends an aquitable, practi-
cal, and evenhanded approach to pollution
control while still resolving local and regional
problems. The NSPS regulations, Subpart
Da, currently require 90% removal - of
80[sub]2[sub] (for all emissions in excess of
1.2 pounds per MMBtu) for large SES. units
constructed after 1979, Such control require-
ments require technologically sophisticated
and very effective control equipment. A study
of the NSPS regulations (Code of Federal
Regulations 40, Parts 53 to 60} will show that
air pollution control nationwide is, as previ-
ously stated, balanced by economic and polit-
ical realities, .

Finally, the wording in §112.5 has been
changed for clarity and consistency. In the
section title, the term "Steam’ Generators” is -

© mare appropriate than "Boilers" for use in this

section.” In subsection (a), the abbreviation
"(MMBtu)" is added after the words "million
Bly," and in subsections (b) and (c), the- staff
has changed "million Btu" for consistency.

- The amendment is adoptad under the TCAA,

§382.017, Texas Health and- Safety Code
(Vernon 1090}, which provides the TACB with
the authority to adopt rules consistent with

- _the palicy and purposes. of the TCAA.

§112.5, -Allowable " Emissions Jrom Solid .
Fossil Fuel-Fired Steam Generators.

(a} ' Except as provided in subsec-

-tion (b) of this section, no person may

cause, suffer, allow, or permit emissions of
sulfur dioxide (SO[sub]2[sub])) from any
solid fossil fuel-fired steam generator ‘to
exceed 3.0 pounds per million Bwm
(MMBtu) heat input. . ‘

(b) No person may cause, suffer,
allow,  or ermil-  emissions - of
SO[sub]2[sub] from any solid fossil fuel-
fired ‘steam generator located in Milam
County, which began operation prior to Jan-
uary 1, 1955, to exceed 4.0 pounds per
MMBtu heat input.

((‘:)__k- Units having a design heat in-
put of greater than 1500 MMBti per hour
and, which en January 1, 1991, were not

subject - to- new source- performance stan- -

§

\

dards, shall meet one of the following re-

quirements.

(1). After July 31, 1996, no per-
son ‘may cause, suffer, allow, or pemnit
emissions of SOfsubl2[sub] from any solid
fossil fuel-fired steam generator to exceed
1.2 pounds per MB heat input or an equiv-
alent in total allowable anhnual site’ emis-,

" sions,

‘ (2) The owmerfoperator of the
unit(s) shall fund and support a research
study of atmospheric_haze, also known as,
"white haze," in the Dallas-Fort Worth.
(DFW) area, to be completed by July 31,

1996. Within 90 days from the effective .

date of this rule, the owner/operator shall
submit a formal proposal for this study de-
signed to allow successful completion of
this study by the date specified previously.
The proposal shall include milestone dates,
the study’s general approach and objectives,
and shall include mininum and maximum
financial responsibilities on the part of the

ownerfoperator. ' The- Texas Air Control .

Board (TACRB). executive director shall ap-

prove or reject the study within 120 days

from date of the proposal submitial. The'

TACB shall base its approval or rejection =

on the technical merits and adequacy .of
approach to the research study. Should.the
proposal be. rejected, an extension, not to
exceed 60 days, for renegotiation may be
granted at the discretion of the executive
director. Should this extension epire with-
out proposal approval, then subsection
{c)(1) shall apply. Following such approval,
the study shall be directed by a steering
committee selected by TACB in consuita-
tion with the ownerfoperator of the wunit(s)

-and shall be controlled, comprehensive,
‘state-of-the.art, and  quality-assured. The

steering committee shall define the scope of
the smdy and establish -appropriate mile-
stones to assure completion of the study by
July 31, 1996. The study. shall be designed

to demonstrate conclusively whether or not ,

a reduction of SO[sub] 2[sub] emissions
from the affected unit{s) to 1.2 pounds per
MMB will significantly improve visibility
in the DFW area, No later than October 31,
1996, TACB shall make a finding based on

the study as follows, either:

(A) that reductions of
SO(sub]2[sub] ernissions from the affected
unit(s), as defined in subsection (c) of this
section, will significantly improve visibility
in the DFW area, If such finding is made,
then the affected. unit(s) shall achieve com-
pliance with a $O[sub]2[sub] emission limit
of 1.2 pounds per MMBtu or an equivalent
in total allowable annual site emissions by

July 31, 2000; or

(B} that _
SO[sub]2[sub] emissions from the affected
unit(s), as defined in subsection (c) of this
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section, will not significantly improve visi-

bility in the DFW area. If such a finding-is

made or if TACR can not make a finding on
the basis of the study by Oclobier 31, 1996,
then the affected unit(s) shall maintain com-
pliance with subsection (a) of this section.
This agency hereby cartifies that the rule as
adopted has been reviewed by legal counssl

-and found to be a valid exercise of the agen-

cy's legal authotity.

issued in Austin, Texas, on February 28,
1982, N

Lane Hartsock

Planning Program
Texas Alr Control Beard

Effective date: March 20, 1992
Praposal publication date: August 30, 1891

For further information, please call: (512)
908-1451 . : .

. e .

Part IX. Texas Water

Commission =~ :
Chapter 335. Industrial Solid -
Waste and Municipal '
‘Hazardous Waste -
Subchapter G. Location Stan-
‘dards for Hazardous. Waste .

. Storage, Processing, or Dis-

posal - _
e 31 TAC §335.202 .

The Water. Commission (TWC) adopts an
amendment to §335.202, concemning indus-

trial solid waste and municipal hazardous -

waste, without changes to the proposed text
as published in the Qctober 26, 1991, issue of

“the Texas Register (16 TexReg 6041).
‘The amendment is. adopted in order to clarify

the siting requirements imposed by new pro-
visions of the Texas Solid Waste Disposal Act
(TSWDA), Chapter 361, Texas Health and
Safety Code (Vernon Supplement 1981), re-
cently promulgated by the legislature in Sen-
ate Bill. 1099, 72nd Legislature, 1991,

Section 335,202 is amended by the définition -

of residence. The amendments to this section

" are adopted without changes and will not-be .
~ tepublished. " :

Written comments to the proposéd amend-
ment were submitted by the following. the law
firm of Brown Mareney & QOsks Hartline; and

-the |aw firm of Hulcheson & Grundy. -

One commenter stated that the setting of &
spegific distance figure appears to. be reason-
aple for this rulé, but in order to provide a

perimeter of safety around all residences, the’

TWC should expand, rather thah shorten, the
100-foot distance. This commenter cited nu-.
mercus cases in support of the contention
that the concept of curtilage should be relied
upon jin determining which .parts_of the real

‘propérty and fixtures should be included in

the area censidered to be the residence. Cur-

¢

Deputy Director, Alr Qual!ty'

tilage has been'define& as a yard, courtyard,
or other piece of ground ingluded as part of a

‘residence. This commenter Urges that the

cases cited by him have illustrated that dis-
tances of 200 feet or more have been recog-
nized by varlous jurisdiclions with respect to
the property included within a residence. He

therefore urged expansion of the distance

involved in this rule from 100 feet to 20C feet.
In response to this comment, the TWC states

that the distance included in the proposed

rule is calculated to include a 100-foot perim-
eter of safety around the structure, and
should be ample in view of the distance ro-
strictions_imposed by §335.205 of this title
{relating to Prohibition of Permit lssuancs).

Another commenter claims - that in - the

- TSWDA, §361.102(c), the statute refars to a .

residence as a "structure,” thus indlcating that
the state legislature’s intent was that the
structure itself, without_any .additional area,
be considered as the residence.

The Act, §361,102(c) states, in pertinent part,
that distances shall be measured from a resi-
dence, church, school, day care canter, sur-

" face water body used for a public drinking

water supply, or park was in place atthe time

mit,

The TWC believes that the term "such struc-
ture® was meant to apply tg the existence or
nonexistence of a residende, church, school,
or day care center on the -property located

- within 1/2 mile of a new dommetrcial hazard-
_ous waste management facility or an areal

expansion of an existing commercial hazard-
ous waste management. facility. The TWC's

interpretation of this language does not re-

strict the measuremant of this language does
fiot restrict the measurement of the 1/2. mile
distance to'the “structure” of a residence,
chuich, school, day care center, surface wa-
for body used for a public drinking water
supply, .or park. Instead, the term "structure”
appears fo limit this provision to the inclusion
of those enumerated residences or commu-

“nity facllities which .existed on the property- -
" within 1/2 mile of the ‘proposed commercial

‘hazardous waste management facility at the
time the distance was certified for the original
permit, | : '

This commenter also claims that the TWC

.-cannot use a distance greater than 75 fest in -

drafting this rule. The Act, §361.102(f) states
that the measurement of distances required

by §361.102{a), (b), (c), and (d} shall be -

taken from a perimeter around the proposed
hazardous waste management unit. The pe-
timeter shall. be not more than 75 feet from
the edge of the proposed hazardous waste

“management upit. This commenter argues
that this 75-foot limitation should be imputed

to the distance from a residence. The TWC
disagrees. The 75-foot limitation in the Agt,
§361.102(f) applies expressly to the perime-
tor from the edge of the proposed hazardous
waste management unit. This provision of the
Ast doss ot reference how. the' distance
shouid be-measured from a residence or

~ other building, water, source, "or park. The

TWC, therefore, does not find this- provision
limiting with respect to the distance from a

Tesidence at which the 1/2 mile buffer, zone -

should be measured,

* In addition, the TWC staff was instructed By.

the distance was certified for the otiginal par- -

the commission to inquire of the City of Austin
Planning and Zoning Division as to the calou-
lation of distances under their zoning and
subdivision regulations, TWC staff was ‘in-
formed that afl distances are measured from
the property line. I

The arnendment is adopted under the Texas
Water Code, §5.104 and §26.011, which

gives the commission the authority to adopt '
_ any rules necessary to carry out its powers,
duties, and policies and to protect water gual-

ity in the state. The section is also adopted
under the TSWDA, §361.017 and §381.024,
which gives the commission the authority o
regulate industrial solid wastes and hazard-
ous municipal solid wastes and to adopt rules

- and promulgate rules consistent with the gen-

eral intent and purposes of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-

“¢y’s legal authority.

issued in Austin, Texas, .on Februéry 28,

L1982,

TRD-9202939 Mary Ruth Holder
: Direcior, Legal Division

Texas Water. Commission

| Effective date; March 20, 1992

F-’repbsal publication date: October 26, 1991

" For further information; please call: (512)
463-8069 R
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Subchapter J. Industrial Solid
Waste and Hazardous Waste-
Fee System - - : o

The Texas Water . Commidsion adopts

amendments to §§335.321-335.324, the re-
peal - of - §§335,325-335.333, and new
§§9335.325-335.382, concerning. the industtial

solid waste and hazardous waste fee system. -

Amendments §§335. 321-335.324- and new
§§335.825, 336.328, and 2335.329 are
adopted with changes to tte proposed text as
published In"the January 14, 1992, Texas
Register (17 TexReg 299). New §§335.326,

. 335,327, 335,330-335.332, and the repeal of

§§335.325-335.333 are adopted  without
ghanges and will not be republished.

The, Hesith and Safety Code, Chapter 361,
Subchapter. D authorizes the commission to
- establish a hazardous waste fee system re-

lated to the gencration and disposition of haz-

. ardous-waste.and the operation of hazardoys

waste facdilifies subject to permits. House Bl
1986, Acts of the 72nd Legiskature, 1991,
amended the Health and Safety Code, Chap-

ter 361, Subchapter D, o restructure and

expand the hazardous waste-{ee program.
The commission adopied rules on an emer-

"gency basis effective August 28, 1991 {18
ToxReg 4780) to implement the provisions of

House Bill 1986 and restructure the existing
hazardous waste fee program. These emer-
gency rules were renewed for a B0:day
period by notice filad December 18, 1991 with
the Texas Asgister. These permanent rules

. will replace the emergency rules on their ef-

fective date.
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