(c) No plan shall be considered
"filed" until such date as the withdrawing
insurer has provided to the Commissioner
all information and material necessary to
constitute a completed plan of orderly with-
drawal, as required under this subchapter.

(d) Within ten business days of the
Commissioner's receipt of the withdrawal
plan, the insurer will be notified by letter
either that the plan is sufficient to constitute
a completed plan of orderly withdrawal that
meats all of the requirements of this
subchapter or that the plan is insufficient to
constitute a completed plan of orderly with-
drawal that meets all of the requirements of
this subchapter and what information and
material must be provided in order for the
insurer to have filed a completed plan of
orderly withdrawal, as required under this
subchapter.

§7.1807. Filing of Annual Financial State-
ment and Other Required Data and Infor-
mation. Any insurer -filing a total
withdrawal plan or a substantial withdrawal
plan shall continue to file all annual finan-
cial statement data, other required statistical
and data filings, and any other Department-
requested information applicable to any
withdrawn line until all policyholder obliga-
tions for such line in this state are fulfilled.
This section does not exempt an insurer
from any filings or information requests
required by the Department.

§7.1808. Requiremenis to Resume Writing
Insurance. Any insurer totally or substan-
tially withdrawing from writing any line of
insurance in this state and required to file a
plan of orderly withdrawal pursuant to the
Insurance Code, Article 21 49-2C, may not
resume writing the withdrawn line in this
state without complying with all applicable
statutory and regulatory provisions govern-
ing suthorization to write such line of insur-
ance in this state and receiving the written
approval of the Commissioner to resume
such writing.

This agency hereby certifies that the rule as
adopted has been raviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authonty.
Issued in Austin, Texas, on July 1, 1983,

TRD-8325155 Linda K. von Cuirtus-Dum
Chial Clark

Texas Departmant ol
IMsurance

Efeclive date: July 22, 1983

Proposal publication date: April 23, 1993
For faiher information, please call:(512)
463-6328
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TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part ITI. Texas Air
Control Board

Chapter 111. Control of Air
Pollution From Visible
Emissions and Particulate -
Matter

Visible Emissions
*» 31 TAC §111.111.

The Texas Ar Conirol Board (TACB) adopts
an amendmen to §111.111, conceming re-
qurements for specified sources, wih
changes to the proposed lext as publishad in
ihe February 16, 1993, issue of the Texas
Ragister (18 TexReg 1000).

The amendment to §111.111(a){4)(B) re-
quires thal daily visual observation of gas
flares for the purpose of determining the ex-
istence of visble emissions be conducted for
a minimum of six minutes. The amendmen is
in response 10 a pettion from the Texas
Chamical Council (TCC) requesting that the
TACE delete the requirement for daily flare
observation. The TACB believes thal, in order
1o maintain enlorceability of the rule, a fe-
quancy of observalion must be retained.
Comment and teslimony was solicited on the
amendment and the concept of daily obsarva-
tion.

A public hearing was held in Austin on March
17, 1993, to consider the proposed ravision 1o
§111.111. A lolal of 23 commenters submit-
ted teslimony on the proposal and the daily
observation issue during the comment penod
which closed on March 31, 1993. Twenty-two
commeanters opposed the proposal and 21 of
these opposed the concept of daily observa-
tion. The United States Ervironmental Pro-
tection Agency (EPA) registered no comment
on the proposal, though they did support the
specification of an observation frequency.

The principal issue of the majority of
commenters was the polential effeclivenass
of the rule varsus s cost. Marathon Oil Com-
pany (Marathon) stated that the large flares at
aflected facillies are under 24-hour surveil-
lance using video cameras or infrared sens-
ing devices. The commenter conlended that
this is a more effective mathod than keeping
trained observers on-site for a six-minute ob-
servalion in a 24-hour period, especially since
the only enforcement issue is whether or not
the flare is smoking and not a determinalion
of opaciy. The commentar also slaled thal
flares are a simple and reliable air pollution
control device and daily obsarvalion is nol
necessary. Amoco Chemical

{Amoco Chem) supported these slatements
and stated huiher thal smoking fares are
usually causad by an upset in plani operaling
conditions which, in the case of flares, indi-
cate a condition thatl is coslly and is beter
detected through internal quality control maa-
suras. Other companies supporting these po-
siions included Occidental Chemical

Corporation  (OxyChem), Union Carbide
Chemicals and Plastics Company (Union
Carbide), Texas Chemical Council (TCC),
Easiman Chemical Company (Easiman),
Fina Qi and Chemical Company (Fing),
Rohm and Haas Texas Incorporaled (Rohm),
and Dow Chemical Company (Dow).

Texas Mid-Continent Ofl and Gas Association
(TMOGA), Mobil Oil Corporation (Mobil),
ARGO Pipeline Company (ARCO), ARCO il
and Gas Company (AOGC), Dow, Amoco
Chem, Rohm, Texaco Inc. (Texaco), and
Chevron Port Arthur Refinery (Chevron) all
staled that a six-minute observation is a tiny
fraction of the operaling time of a process
flare, and the proposed daily readings require
resources 1o be borrowed from other activities
that would betler prevent upsets and visible
emissions. The TCC, Philips Petroleum
Company (Phillips), Eih}fl Corporation tEth:ril
Chevron, Amoco Chem, and Monsanto Com-
pany (Monsanio) testified that the proposal is
burdensome and expensive with litthe anviron-
menial benefi. Union Carbide commented
thal the efforts associated with a six- minute
observation yield little, if any, benefit though
the regulation is not overly burdensoma. The
purpose ol any TACB regulation is to control
air pollution, so the first consideration of any
proposal is the elfectiveness of the rule. This
is certainly nol the only consideration, as the
beneft of a measure must be weighed
against the cos!. While the staff believes thal
the commemers have overestimaled thair
compliance cosls, other leslimony raises seri-
ous questions about the elfectiveness ol a
daily six-minute observation. it is clear that
many plant policies,. operating procedures,
and monioring equipment are akeady provid-
ing daily or more frequent checks of continu-
ous flares. In the case of infrared devices,
which are not dependent on visible light, the
monitoring syslem s superior 10 visible ob-
servation. The slaf agrees with these com-
menis, and the rule has been revised o
minimize the need for six-minule observa-
tions and provide alternalive means of com-
pliance.

Marathon, TCC, Chavron, Eastman, AQGC,
Dow, Ethyl, Rohm, Wamen Petroleum Com-
pany (Wamen), and Monsanlo lestified thal
the TACB has underestimatled the costs of
the amendment. The TCC slates that a 40
flare facilty will spend $500,000 yearly to
comply with the daily observation. Eastman
eslimated that each flare will require 30 min-
ules of observalion, travel, and recordkeeping
time. OxyChem estimated that, allowing for
vacations and ilnesses, a minimum of five
people per shift would be necessary 1o cover
the proposed requirements. The slaff basad
cost estimales on a large facility containing
30 1o 40 Hares with a read time of six minutes
per flare. The TACB agrees that some aliow-
ance should be made for travel between
flares, but also believes that much of this
travel would be offsel by reading more than
ong flare from the same position. This & a
reasonable assumption given that a large fa-
cility likely would have several flares within a
common field of view meeting the necessary
lighting requiraments.

TMOGA and Mobil suggested deletion of
compliance determinalion required
§111.111(a)(4)(B). Exxon suggested w:th
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drawal of the six-minule observation require-
ment. Section 111111 (a)(4)(B) must remain
in the rule 1o meei federal enforcement re-

quirements. For reasons stated later in this
evaluation, the daily six-minute chsarvation is
changed io a simple visual check for flare
smoka and a minimum recording rate for the

data is specified.

Exxon Company, U.S.A. (Exxon) stated that
the daily observation has no relation 10 actual
plant operation a5 many flares are only usad
as needad, and the only continual source of
emissions is the small pilot light used to ignite
gas as i is vented to the flare. DuPont Agri-
cultural Products (DuPont), TMOGA, Mobil,
ARCO, AOGC, and Dow also testifiad that
the proposed six-minute cbservation does not
give an accurale indication of the operation of
this type of procass or emergency flares.
OxyChem, Philips, AOGC, Monsanto, and
Chevron wged exempling emergency and
other infrequently used flares from the daily
observation requiremenl. ARCO specifically
requested an exemption for flares on liquid

petrolaumn pipelines and other remote un- °

mannad locations. The testimony has brought
out instances where daily obsarvation is
clearly impractical, such as emergency, up-
set, or infrequently used process flares. A
daily visual chack of thesa flares is no guar-
antea of ther proper operation whan neadad.
Addiionally, many of these flares are located
at sites that are not normally statfed and are
used only in case of upsels. Stalfing or visit-
ing thasa sites for the sole purpose of a daily
obsarvalion is an urreasonable requirament
when it will not ensure proper flare operation.
Flares used only in emergencies or upsels
are exampl from a specified frequency of
visual observation checks.

The issue of process flares thal are operated
less than comtinuously remains. Reference
Mathod 9 or 22 will be performed should a
process change occur. The staff further rec-
ommends that flares that are operated daily,
but lass than continuously, be required o use
a spot check system as is usad for conlinu-
ous flares.

Union Carbide, Phillips, TMOGA, Mobil,
ARCO, and AOGC slated that plant policy
conceming upsels sensitizes employees to
report smoking flares and that visual observa-
tions are routinely made by plant personnel, a
procedure that & more effective than the one
six-minute observation. Marathon, OxyChem,
Union Carbide, DuPont, TCC, Chevron, Fina,
and Ethyl staled that flare smoke only occurs
during abnormal conddions, in this case
meaning a release of process gas 1o the flare,
and that these conditions are alkeady re-
ported under TACB upsat rules il they axcead
five minules in a fwo-howr period. The pro-
posed observalion time and frequency were
nol meant 1o supplant upset rules, but rather
as a check on normal flare operation. The
siefl disagrees with the comment that a major
upset i the only case that can cause llares to
smoke, and believes that slight adjusiments
may be necessary under normal condiions to
maintain clean flare operation. The primary
issue remains whethar a daily observation
using EPA Referance Methods 9 and 22 is a
cost-aflectiver check on flare operation.

An individual supported the concept of daily
obsarvations, ing thal readings . bs
conducted when conditions are most lixaly 1o
lead to flare smoking or upsets. The individ-
ual also stated thal the six-minute observa-
tion pariod is inconsistant with the five-minute
amissions in a two-hour period curently alk
lowed in the regulation. The nature of indus-
trial process upsats makes them ditficult i not
impossible to predict. The staff does not see
a practical method of specilying a visble
emission lest during a period of likely upsets.
A six-minule visible emission test and the
five-minude alliowable visible emission Emit
are not inconsistent. The six-minule observa-
tion was meant as a chack on flare operation.
Tha five-minute allowabla imil is an amission
slandard.

Union Carbide stated that TACB inspactors
can observe flares from numerous points out-
sida a plant if they susped a problem or ara
responding to a complaint. The commenter
furiher staled that flares are highly visible and
subject to public observation.

Union Carbide also recommended that a daily
check of flares be deleted for plants having a
written policy to repord upsels and thal the
visible emission test be performed quartedy.
The commenter is comect about the ability of
the TACB inspectors or the public to cbserve
flares at a considerable distance. This does
not relieve the operator of the responsibility to
provide intemal checks on their operation.
Tha internal policy ol a lacility regarding the
reporting of upsets is not at issue. All facilities
are cwrenlly required by TACB General
Rules 1o report upsals and should have the
necessary imermnal praclices to comply with
this requrement. The intert of the proposal
was o require a visual check ol flares 1o
confirm that operating paramelers and condi-
tions resull in a clean burn.

Phillps recommended that a spot check be
included in the daily operating logs of flares 1o
indicate on a chacklist whether the flare is
smoking or not. TMOGA endorsed the con-
cept of a simpla visual observation, but rec-
ommended it be performed every six months.
The check supgested by Phillips is a simple
addition 10 existing records and requires a
few saconds of obsarvation tima and no sep-
arate recordkesping. Given that a six-minute
observation would represant only a fraction of
the operaling time of the flare, the slali be-
lieves the spot check recommended by Phil-
lips to be equally effeciive and has added this
atermate we for confinucus process
flares to the proposed rule. The slaff balieves
this will meet EPA requirements for the speci-
fication of an obsarvation frequency. Flares
observed smoking would be required to un-
dorgo a compliance check. It any flare
undergoes a process change, Reference
Mathod 9 or 22 will be required as a perfor-
manca chack.

Eastman and AOGC testified that the pro-
posal does not make allowances for waather
conditions which prevent visual observation.
The TACE has adopled a spol check of con-
tinuous or daily operated flares rather than an
extended observation as required by Refer-
ence Melthods 9 and 22. Unless the weather
is unusually severe, it should have little efiect
on this spol check.

ply & check for visible amissions. In this casa,
‘EPA Reference Method 22 is the most appro-
priate oplion. Acid gas flares are subject to
limidls and regure thai Reference
Method 9 remain in the regulations as an
approved method of delermining compliance.
EPA requires thal an obsesvalion freguency
be specified to mee! lederal enlorceability
guidelines. The staff also recommends opac- -
y lesting anylime a flare undergoes a pro-
ce5s change. For permilted flares, an initial
compliance tes! is covered under permit re-
quremenis. The stafi believes thal visble
emissions testing will be difficult 1o conduct
during emergency or upsat conditions. Read-
ings will not be required during emergency
flara operation.

The TCC, Easiman, Ethyl, and Amoco staled
that it is not clear what problem the proposal
is meant to comact. The TCC, Ethyl, and
Amoco stated that the TACB currently has
the authorty to impose more frequent moni-
loring if a flare or facility is causing a problem.
Amoco Production Company sugpested ex-
empting process flares of less than 24,000
slandard cubic feet throughput per day and
those covered by or meeting the require-
ments of a slandard exemplion. OxyChem
staled that deploying a person o read a llare
during upset conddions could threaten that
person's salety. The TCC, Texaco, Dow, and
Exxon requested thal flare operalors be given
the option of performing a Refarence Method
9 or 22 10 determine compliance on a smok-
ing flare or simply concading noncompliance
and reporting the flare in upsel. The TACB is
not aware of any cument operational problem
with flares. The proposali was intended to
satisty EPA requrements for federal rule en-
forceability and to provide a mechanism for
regular checks on flare operation. The TACB
seeks lo accomplish these goals in the least
burdensoma manner (o the regulated com-
munily. The TACB will retain its authorily to
monitor and require additional testing when
necessary, but this is a separate issue from
intemal checking. The TACB stafl disagrees
that flares covered or meeting standard ex-
emption requirements or buming less than
24,000 cubic feet per day be exempted on
that basis. These flares may be exempt from
pmnm:m bul remain subject to general
emission limitations that are applied to a vari-
ety of unpermitted sources covered by Regu-
lation |. Reference Methods 9 and 22 are time
consuming compliance methods and could
pose a problem for iightly statied facilities,
particularly when the staff time might be bet-
ter spent in comecting a smoking flare. Flare
operators will be given the option of perform-
mg the compliance methods or conceding

E

¢+ Adopled Sections

July 9, 1993 18 TexReg 4509



noncomphiance and reporting the flare in up-
sal.

TCC, Ethyl, ard Amoco slated that the speci-
- ficalion for daily obsarvation was not in the
_ onginal April 1982 proposal when Regulation
| was amendad to meat fedaral requirameants
for continuous emission monioring where
feasible. The commenters are comrect in their
statement that the daily observalion was not
in the April 1992 proposal. This was added
later as a rule clarification and to meal’ EPA
requirements to specify an observalion fre-
quency. The TACB agreed that this issue
should be reopenad for public comment, as
WTEEMM in the pelition submitted by

Amoco Chem suggested deleting the phrase
“unless otherwise stated® from
§111. I11{n]{4J{B] The slalf agrees thal the

is not necessary and it has been de-
leted.

The amendment is adopled under the Texas
Health and Safety Code, Texas Clean Air Act
(TCAA), §382.017, which provides the TACB
with the authority to adopl rules consistent
with the policies and purposes of the TCAA.

§111.111. Requirements for
Sources.

Specified

(a) WVisible emissions. No person
may cause, suffer, allow, or permit visible
emissions from any source, except as fol-
lows:

(1)-(3) (No change.)
(4) Gas flares.

{(A) Visible emissions from a .

process gas flare shall not be permitted for
more than five minutes in any two-hour
period, except as provided in §101.11(a) of
this title (relating to Exemptions from Rules
and Regulations). Process gas flares are
those used in routine or scheduled facility
operations. Acid gas flares, as defined in
§101.1 of this title (relating to Definitions),
are subject oniy to the provisions of subsec-
tion (a)(1) of this section. Beginning Sep-
tember 1, 1993, compliance with this
subparagraph for process gas flares shall be
determined:

(i) anytime there is an
operational change in the flare that requires
a permit amendment under TACB Regula-
tion VI. Compliance shall be determined
using Reference Method 22 (40 Code of
Federal Regulations 60, Appendix A), Ref-
erence Method 9 (40 Code of Federal Regu-
lations 60, Appendix A) , or an alternative
test method -approved by the Executive Di-
rector and the United States Environmental
Protection Agency (EPA). The observation
period for this compliance demonstration
shall be no less than two hours unless non-
compliance is determined in a shorter time
period or operational changes are made to
the flare that stop any observed smoking;
and

(ii) by a daily notation in
the flare operation log that the flare was
observed including the time of day and
whether or not the flare was smoking. For
flares operated less frequently than daily,
the observation will be made for each oper-
ation. The flare operator shall record at least
98% of these required observations. If
smoking is detected, compliance with the
emission limits of this paragraph shall be
determined using Reference Method 22,
Reference Method 9, or an alternative test
method approved by the Executive Director
and EPA. The observation period for this
compliance determination shall be no less
than two hours unless noncompliance is
determined in a shorter time period or
operational changes are made to the flare
that stop the smoking. A Method 22 or
Method 9 observation will be waived pro-
vided the operator reports the flare to be in
an upset condition under the requirements
of §101.6 of this title (relating to Notifica-
tion Requirements for Major Upset).

(B} Flares used only during
emergency or upset conditions are exempt
from the compliance monitoring require-
ments of subparagraph (A)(i) and (ii) of this
paragraph,

(5)-(8) (Mo change.)
(b)-(c) (No change.)

This agency hereby cerifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid axercise of the agen-
cy's legal authority.
Issued in Austin, Texas, on July 1, 1993,
TRD-9325234 Lane Harisock

Deputy Director, Alr Quaiiy

Planning

Texas Alr Contral Board
Eflactive date: July 23, 1993
Proposal publication dale: February 16, 1993
For further inlormation, please call: (512)
908-1451
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TITLE 40. SOCIAL SER-
VICES AND ASSIS-

TANCE

Part 1. Texas Department
of Human Services

Chapter 48. Community Care
for Aged and Disabled

Program for All-inclusive Care
for the Elderly (PACE)

* 40 TAC §48.2811

The Texas Deparimeni of Human Services
(DHS) adopls an amendment to §48. 2811,
concermning reimbursement methodology for
program for all-inclusive care for the eldery

(PACE), without changes to the proposad text
as published in the May 25, 1993, issue of the
Texas Ragister (18 TexReg 3353).

Thae justification for the amendment s 10 re-
fiect Medicare participation in the third year
the waiver, instead of in the second year.

Tha amendment will I'l.mlml:lrprwi:hgn
more accurate underslanding ol Medicare
participation in the waiver.

No comments were received regarding adop-
tion of tha amendmeant.

The amendmen is adopled under the Human
Resources Code, Tithe 2, Chapters 22 and
32, which provide the depariment with the
authority to administer public and medical as-
sistance programs and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mission with the authority 10 administer
i

This agency hereby cerifies thal the rule as
adopted has been reviewed by legal counsal
and found lo be a valid exercise of the agen-
cy's legal authoriy.

Issued in Auslin, Texas, on July 1, 1983,

TRD-9325148 Maney Murphy

Section Manager, Policy
and Document Support

Taxas Deparmaent of
Human Sarvices
Effective date: August 15, 1993
Proposal publication date: May 25, 1993

For further information, please call: (512)

450-3765
. @
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Chapter 54. Family Violence
Program

Shelter Center Services
¢ 40 TAC §54.306

The Texas Depariment of Human Services
(DHS) adopts an amendment lo §54. 308,
concerning services for resident childran
without changes lo the proposed text as pub-
lished in the May. 25, 1993, issue of the
Texas Register (18 Tex Reg 3354).

Tha justification for the amendment is 1o clar-
ity that shaller certar services for children are
not subject lo day care licensing.

The amendment will function by providing, in
addition to the services which must be pro-
vided by shelter centers, that shelter center
services for children are not subject to day
care licensing.

No commeants were recaived mgnninual:lup-
tion of the amendmant.

The amendment is adopted under the Human
Resources Code, Title 2, Chapler 22, which
provides the department with the authority to
administer public assisiance programs, and
Chapter 51, which provides the department
with the authority to contract for family vio-

lance sheler-cenler services and o

rules to implement them.
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