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CONDO)-extensions of coverage, wind-
storm and hail. Effective January 1, 1994,

(19) TCPIA Form 330 (TDP
and TFR)-extensions of coverage, wind-
storm and hail. Effective Januvary 1, 1994,

(20) TCPIA Form 335 (TDP
and TFR)-extensions of coverage, wind-
storm and hail. Effective January 1, 1994,

1) TCPIA Form 340
(FRO)-extensions of coverage, windstorm
and hail. Effective January 1, 1994,

(22) TCPIA Form 345
(FRO)-extensions of coverage, windstorm
and hail. Effective January 1, 1994

(23) TCPIA Form 350
(FRO)-extensions of coverage. windstorm
and hail. Effective January 1, 1994,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 24,
1993.

TRD-9332715 Linda K. von Quintus-Dorn

Chief Clerk
Texas Department of
Insurance

Effective date: January 1, 1994
Proposal publication date: October 8, 1993

For further information, please call: (512)
463-6327
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TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural_
Resourpe_ Conservation
Commission

Chapter 117. Control of Air
Pollution From Nitrogen
Compounds

The Texas Natural Resource Conservation
Commission (TNRCC) adopts amendments
to §117.105 and §117.205, the repeal of
§117.540 and §117. 550, and new
§§117.540, 117.550, and 117.580, concern-
ing Control of Air Pollution From Nitrogen
Compounds. Sections 117.105, 117.205, and
new §§117.540, 117.550, and 117.580 are
adopted with changes 1o the proposed text as
published in the June 15, 1993, issue of the
Texas Register (18 TexReg 3745). The re-
peal of §117.540 and §117.550 are adopted
without changes and will not be republished.

The proposed changes are part of a series of
proposed revisions to Chapter 117 being de-
veloped in response lo requirements by the
U.S. Environmental Protection Agency (EPA)
and the 1990 Federal Clean Ar Act (FCAA)
Amendments to apply reasonably available
confrol technology (RACT) emission limits to
major sources of nitrogen oxides (NO,) in the
following ozone nonattainment counties:
Brazoria, Chambers, Fort Bend, Galveston,
Hardin, Hanis, Jefferson, Liberty, Montgom-
ery, Orange, and Waller.

The proposed changes to §117.105 and
§117.205, concerning Emissions Specifica-
tions, were designed 1o make the alternative
compliance options of system-wide averaging
and plant-wide averaging more consistent
with EPA policy. The proposed new
§117.540, concemning Phased RACT, was in-
tended to avoid the need for case-by-case
EPA approval ~f compliance extensions. The
section as adopted falls short of this goal, but
is expecied to provide more detail of the type
of information that EPA would consider in
evaluating a request for an extended RACT
implementation schedule. The proposed new
§117.550, concerning Standard Construction
Permits for NO RACT Projects, was de-
signed 1o provide a standard permit proce-
dure for the installation of NO, control
equipment to facilitate the timely implementa-
tion of emission reductions. Existing
§117.540 and §117.550 were proposed for
concurrent repeal. Proposed new §117.580,
concerming Source Caps, was designed o
add more compliance flexibility with a source
cap option.

A public hearing was held in Houston on June
30, 1993, to consider the proposed revisions
to Chapter 117. No oral testimony was pres-
ented dwring the public hearing. Written com-
ments were accepted through July 15, 1993.
Twenly commenters submitted written testi-
mony. All comments have been reviewed and
seriously considered. The following discus-
sion addresses the general comments and
comments specific to each of the proposed
sections. Throughoui the preamble, the
TNRCC will be referenced, rather than the
Texas Air Conirol Board (TACB). The TACB
was consolidated into the TNRCC along with
the Texas Water Commission on September
1, 1998.

General Comments.

An individual commented that the proposed
rules were technical in nature and too ditficull
for the average person to undersiand. The
staff agrees that the concepts embodied in
the rules under consideration are sometimes
quite complex technically. There is probably
no easy remedy to make this type of subject
matier less complicated. However, the staff
welcomes input suggesling specific ways of
clarifying the intent and wording of agency
regulations. The staff is always available o
assist any person with interpretation and ex-
planation of the regulations.

Browning-Femris Industries, Inc. (BFI) com-
mented that NO, emissions resulting from
volatile organic compound (VOC) control de-
vices (for example, flares) installed to meet
New Sowrce Performance Standards, reason-
able further progress regulalions, or other
federally mandated VOT control require-
ments should be exempt from NO, RACT.
BFl added that only those emission sources
found to be substantial contributors to re-
gional ozone nonattainment should be con-
sidered candidates for NO, RACT contro!
requirements, after the relative benefils of
VOC versus NO, contrals regarding ozone
formation had been evaluated The FCAA
stpulates that VOC reductions achieved un-
der reasonable further progress requirements
cannot be substituted for NO, reductions re-
quired under the FCAA This chapter applies

to existing major NO,_ sources placed into
service before November 15, 1992: Major
NO, sources which begin operation after that
date must undergo new source review (NSR),
regardiess of any VOC reductions the source
may have achieved under slate or federal
requirements. Attempling to kmit NO RACT
requirements to "substantial contributors”
would imply that only certain sources are
responsible for the ozone problem. In fact,
extensive research into the phenomena of
ozone formation and transport point to the
conclusion that photochemical smog is a re-
gional problem 1o which all sources contrib-
ute. Therefore, exemption of major NO,
sources for the reasons suggested by the
commenter is inappropriate. it should be
noted that flares are exempt from the control
requirements of this chapler because cost-
effective NO, controls are nct generally avail-
able for flares.

Amoco Chemical Company (Amoco Chem)
commented that the competitive position of
Texas industry is continually being
undermined by environmenial regulations
which do not consider costbenefit analysis in
their development. The staff has worked ex-
tensively with the community of regulated
sources to produce NO RACT regulations
which attempt to balance cost/benefit issues
with air quality mandates. Some control re-
qurements indtially considered by the staff
have been postponed to future rulemaking so
that industry can slart making reasonable re-
ductions in a cost-effective manner. Several
of the rules proposed in the curent round of
rulemaking provide industry more flexibility in
applying emission averages and specifying
finral compliance schedules.

Section 117.105(m) and §117.205(h)-Use of
the lower of RACT or BACT Emission Specifi-
cations.

The revisions to §117.105 and §117.205,
concerning Emission Specilications, add the
requrement to use the lower of either the
best available control technology (BACT) NO
emission fimit of a 30 TAC Chapter 116 per-
mit or the appropriate RACT emission limit of
§117.105(@)-(i) or §117.205(a)(3)-(c). This
change will primarily affect the calculation of
the system-wide or plant-wide emission limits
of §117.107 and §117.207. The stalf pro-
posed this revision in response to EPA con-
cerns made orally in April prior to Board
adoption of the basic NO_ RACT rule, that the
emissions averaging elements of the rule
would not be federally approvable unless this
change were made. EPA's document, "Rea-
sonably Available Control Technology for Ni-
frogen Oxides Trading Guidance” (draft, June
10, 1993), supports the change. EPA uses
the term "trading” to mclude emissions aver-
agng and source cap methods of compliance
limited to a single source. EPA cannot allow
an emission reduction akeady achieved on
an emission unit as a result of the NSR
program to be included in a RACT rule with
emission trading lo eliminate or reduce a re-
duchon requirement on some other unit which
otherwise could have reasonably reduced
emissions under a RACT rule with unit-by-
unit comphance.

The change also eliminates a staff concern
about the possible use of unreasonably high
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permit limits for RACT limits. In many cases,
the permit NO, limit is the result of a codifica-
tion procedure based on very poor emission
faclors rather than a detailed BACT review.
The original rule proposal had used the terms
“detaled BACT review" to distinguish among
BACT Emits which specifically considered
available NO_reduction technology and those
permits which did nol. Subsequent discus-
sions with industry work group members re-
garding their intended use of permit limits for
RACT averaging confimed, on a practical
level, the TACB General Counsel's concern
that the use of the term "detailed” creates a
subjective standard and should be avoided in
a final rule.

The change will only rarely require lower
emission limits (disregarding the permit codi-
fications and renewals which were never in-
tended t0 be considered equivalent to a
“detailed BACT review") for units subject o
BACT since Masch 3, 1882. The stalff’s revi-
sion allows boilers and heaters that were
pemitted at the 1982 BACT guideline of 0.12
pourd (b) NO_ per million (MM) Btu 1o retain
that limit for RACT, since & is very close to
the lowest RACT emission limit of 0.10 b
NO MMBtu. The BACT guideline moved to 0.
06 b NO /MMBtu around 1988, so few, if any,
units since then would be expecied to be
higher than the RACT limits.

The staff has added a clarification to the
proposed policy of requiring the lower of the
BACT and the RACT limits. Since BACT per-
mit review is an ongoing program, it is neces-
sary 10 establish a fixed time frame for
including BACT limits. As proposed, the rule
is not clear on this point. The adopted rule
sels the effective date of the rules, June 9,
1993, as the date at which any BACT limits in
eflect on that date would apply to the uni-
verse of affected sowrces. The TNRCC notes
that the rule defines "unit*"as boilers, heaters,
turbines, or engines placed into service prior
to November 15, 1992, so no new units would
be regulated by this change. The recom-
mended change is consistent with EPA’s draft
trading policy.

Amoco Chem, Exxon Company, U.S.A.
(Exxon); Texas Chemical Council (TCC, et
al) (Chewron U.S.A. Products Company,
Texas Mid-Continent Oil & Gas Association,
DuPont, and Exxon Chemical Americas) rec-
ommended language that would allow units
which have had modifications permitted since
November 15, 1990, 1o use the higher of the
RACT or the BACT limit in the plant-wide
average or source cap cak:ulation. TCC et al.
stated that to do otherwise would unfairly
penalize operators who have made early re-
ductions in NO, emissions. The staff only
partially agrees with the commenters. Mosl
new or modified facilties permitted after No-
vember 15, 1990, were not consiructed for
the purposes of obtaining earty NO, RACT
reductions. It would not be appropriate to use
these project’s emission limits to reduce or
eliminate RACT requirements for other
sowces which otherwise could reasonably
have made RACT reductions. However, the
staff understands that one project was imple-
mented in 1992 purely for making early RACT
reductions. After consultation with EPA, Re-
gion 6, the staff is allowing units which have
had NO_ reduction projects permitted since

November 15, 1990, and prior fo June 9,
1993, that were implemented solely for the
purpose of making early NO, reductions, to
use the appropriate RACT emission limit of
§117.205(a)(3)-(c) to allow credit for those
reductions in the plant-wide average aliowed
in §117.207 or the facilty cap calculation al-
lowed in §117.580. Wording changes have
been made to §117.205(h) to allow this credit.

Amoco Chem commented that i may not be
feasible for a unit permitted after March 3,
1982, with a BACT lim#t higher than 0.12 b
NO MMBtu to set aside its permitted limit to
meet a more stringent RACT limit. Amoco
Chem stated that this appears fundamentally
incomect since BACT is a case-by-case de-
termination. The commenter suggested as an
option to the TCC et al. recommendation, that
the wording in §117.205(h) be changed to
specify that any units issued a permit after
March 3, 1982, with an emission limit equiva-
lent to a NO, limit of 0.12 b NO /MMBlu
nalural gas combustion be limited to that rate
for the purposes of this subchapler. Amoco
Chem stated that this increases the universe
of sources that will continue to meet their
permitted limits to inciude those that may not
be firing gas. The staff does not agree with
the suggested change to aflow highesr RACT
limits than 0.12 b NO /MMBtu based on pre-
vious case-by-case BACT determinations. if
limits higher than 0.12 b NO/MMBtu were
allowed during this period, they would have
been based on such factors as furnace tem-
perature, fuel type, furnace volume, or degree
of ar preheat. Since all of these factors are
accounted for in the NO, RACT himits, these
sowces will not likely be adversely aftected
by being required to use the lower of the
permit and the RACT limit. If a unit is found to
have beerf permitied at a rate higher than the
applicable RACT limit during this period, the
imposition of a more strngent RACT limit can
be addressed through plant-wide averaging,
source caps, or afternalive case-specific
specifications.

Tne EPA has previously provided guidance
on the relationship between new RACT limits
and older new source review limits. In a
memorandum from John Calcagni, Director of
the Air Quality Management Division of EPA,
to EPA Regional Directors dated February
20, 1990, Mr. Calcagni states, "Even though
such sources wera subjected to the lowest
achievable emission rate (LAER) as new
sowces when construcied, they are now ex-
istmg sources and are thus subject to RACT
regulations. The ient is not to ‘reopen’ a
prior LAER permit (even one that was im-
properly made); RACT, however, is intended
to apply in addition to old permit require-
ments. in these cases, a source subject to
several requirements simullaneously must
meet the most stringent requrement; in some
cases, il is conceivable that the RACT re-
quirements would override a requirement of
the permit (which would be left intact).” Mr.
Calcagni then requests the Regional Offices
of EPA to, "ask stales to comect existing
regulations to require a RACT level of control
where such control is more stringent than the
previous LAER level of control.”

Amoco Chem and TCC stated that the
TNRCC permit renewal process has been
used to update emission limits and control

requiremenis on existing combustion units.
They also stated that some recent permits
have been issued for modified units at levels
ahove the RACT kmits and that it is inappro-
priate to impose additional controls on such
units which have undergone review recently
by the TNRCC.

The staff has reviewed the concerns of indus-
try that recet BACT determinations have
been made above the RACT limits. Athough
the cumremt BACT guidelme of 0.06 b
NO,/MMBtu for boilers and healers rated
more than 40 MMBtu per howr heat input is
made case-by-case, the staft found no in-
stances of rece BACT determinations
above the RACT limits of this Chapter. The
TNRCC permit renewal requirements do not
include applying curent BACT standards to
this older equipment. Most combustion units
permitted prior to March 3, 1982, were not
specifically evalualed for the feasiility of re-
ducing NO, emissions since NO, controls
were not well developed at that time. BACT
for NO, lor most of these older permitied
facilities was generally no control require-
ment. The renewal process is not primarily an
emission reduction program and is no! appro-
priale to establish RACT kmits.

Exxon commeanied that §117 205(h) should
be deleted entirely because i is “unnecessary
and potentially confusing.” Exxon beheves
that the existing rule language akeady re-
quires the more stringent of the BACT and
RACT Himiations. The staff disagrees with the
commenter. For clarification purposes, the re-
wording of §117.205(h) and §117 105(m) is
beneficial in explicitly stating that the more
stringent of the applicable BACT permt and
Chapter 117 RACT limits apply.

EPA commented that there may be the op-
portunity for permitted units to provide "wind-
fall credits” to olher units if the permitted
units' actual emission rates are significantly
below ther allowable limits. EPA has ques-
tioned if the state has considered the extent
to which such “windiall credits® might occur
by aflowing sources to use the lowest aliow-
able emission rate rather than the lowest of
actuai or allowable emission rates in calculat-
ing the syslem-wide/plant-wide average. EPA
then questioned if the stale has any industry
specific data to substantiate thal such "wind-
fall credits” would be minimal. The current
adoption is based on the concerns made
orally to TNRCC stalf two weeks prior to the
Board’s adoption of the basic RACT rule n
May 1993. Since EPA's emerging policy re-
flected a slightly more stringent emission
specification than the proposed rule, the
TNRCC preposed new rulemaking regarding
a revision to the emission specifications.
EPA's cument concem surfaced in the June
1993 draft trading guidance. EPA’s draft pol-
icy guidance regarding using actual emis-
sions from permiited units is apphcable only
to Prevention of Significant Deterioration
(PSD) permits. (This is true on a practical
level, since Texas has not issued NO
nonattainment permits prior to the effective
date of the NO, rule.) These permits cover a
relatively small portion of the RACT units
covered by the rules. The staff wifl be able to
provide specific data in April 1994, after initial
control plans are submitled, which 1s ex-
pected to demonsirate that the “windfall"
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credis of concem will be minimal. These
credits are anticipated to be very small in
regard to the overall reduction requirements
adopted by the TNRCC, which are higher
than the reductions which would be achieved
under the limited EPA NO, RACT emission
limit guidance received.

EPA commented that for the TNRCC to retain
the 0.12 b NO,/MMBtu fimit in the rule for
certain boilers and heaters (those permitted
after March 3, 1962), it should demonstrate
why requiring these sources 10 reduce the
difference between 0.12 b NO /MMBiu and
0.10 b NOMMBtu, or 0.02 b NO/MMBtu
would not be considered RACT. The pro-
posed rules alow boilers and heaters that
were permitted at the 1982 BACT guideline of
0.12 Ib NO /MMBtu to retain that limit, since it
is very close 10 the lowest RACT emission
limit of 0.10 b NO/MMBtu. The limits are
particularly close because many of the permit
limits were esiablished on fuel lower heating
vaiue (LHV). A 0.12 b NO MMBtu limit, LHV,
is equivalent to approximately 0.11 Ib
NO MMBtu, based on higher heating value,
which is the RACT rule basis. The justifica-
tion for retaining this exemption is that, for
units complying with the emission specifica-
tions on a unit-by-unit basis, replacement of
bumers could be required to achieve this
small emission reduction, which would not be
cost-effective. The staff notes that this adjust-
ment has only a very small effect on the
potential rule-wide reductions, since the 0.12
pound NO /MMBtu limit is lower than almost
al the RACT limits.

Seclion 117.540-Phased RACT.

EPA commented that since the proposal con-
cerning phased RACT does not meet the
EPA’s requirements for replicable proce-
dures, any phased RACT pelition will require
EPA approval. EPA further commented that
the state may want to work with the EPA to
develop a process that allows for an expe-
dited review and approval process 10 facilitate
federal approval of phased RACT determina-
tions prior to the May 31, 1995, compliance
date.

EPA’s proposed Economic Incentive Program
rules which appeared in the February 23,
1993, issue of the Federal Register (58 FR
11110) define “replicable” procedwres as
"methods which are sufficiently unambiguous
such that the same or equivalent results
would be obtained by the application of the
methods by different users.” Use of replicable
procedures in documenting justification for a
phased RACT petition would result in stan-
dardized petitions which could be evaluated
consistently on a more or less objective ba-
sis. EPA's original intent in requesting
replicable procedures in the phased RACT
rule was to avoid EPA case-by-case review of
every phased RACT petition. The phased
RACT rule was reopened for rulemaking im-
mediately after adoption in order to specify
replicable procedures acceplable to EPA, and
was modeled after EPA’s proposed rules for
utility boilers implemented under Title IV (acid
rain) rulemaking published in the November
25, 1992, issue of the Federal Register (57
FR 55632). However, EPA guidance on the
use of replicable procedures for evaluation of
compliance extensions is not sufficiently de-

veloped to incorporate such procedwes into
the adopted rule at this time. The slaff be-
lieves that the phased RACT rule, as pro-
posed and revised in response to hearing
testimony, adheres to the general concepts
endorsed by the EPA. The staff agrees that
an expedited process for EPA review and
approval is desirable, and will continve to
work with EPA to implement such a process.

TCC et al., Dow Chemicals (Dow), and Hous-
ton Lighting and Power (HL&P) commented
that in §117.540(a), the word “believes”
should be replaced by "determines,” which is
a less subjective term. The stalf agrees with
the commenters and has changed the rule
language as suggested. Final determination
on whether compliance by May 31, 1985, is
practicable rests with the TNRCC and EPA.

TCC et al., Dow, and HL&P suggested that
companies be required, by April 1, 1994, to
provide only initial notification of the need for
phased RACT, and that companies be al-
lowed until January 1, 1995 or as soon as
possble thereafter to submit petitions for
phased RACT. EPA commented that the
state must have sufficient time to make a
determination on a source’s phased RACT
petition prior lo the May 31, 1995, compliance
date. EPA slated that the pelitions should be
submtted no later than the deadline for initial
control plans (April 1, 1994). EPA suggested
that the clause in §117.540(a)(1), "or as soon
as possible after determination by the owner
or operator that compliance by May 31, 1995,
is not praclicable," be deleted. In order to
meet the rule requrement to submit initial
control plans by April 1, 1994, affected com-
panies musl perform considerable advance
planning and weigh many factors, including
control options, emissions reductions, and
economics. This process should identify
most, but possibly not all, sources for which a
phased RACT exiension needs to be re-
quested. if phased RACT petitions must be
submitted by April 1, 1994, they will probably
include "borderline” sources for which firm
compliance schedules have not yet been de-
veloped. The staff does not want the petition
process used o abtain automatic extensions,
but also wishes to avoid excessive numbers
of petitions submitted solely as a precaution
against possible failure to { the May 31,
1995, compliance date. The staff believes
that the schedule for submilting phased
RACT petitions needs to be expeditious to
allow adequate time for state and EPA re-
view, yet allow for circumstances yet unfore-
seen when the itial control plan was
submitted (such as slippage in equipment de-
livery schedules). Theretore, the staff is re-
quiring the submission of pelttions for phased
RACT by October 1, 1994,

Any pstition submitted after this date must
document the reasons why the October 1
deadiine coud not be met, giving specific
reasons for the unforeseen events which
caused schedule delays.

Galveston-Houston Association for Smog
Prevention (GHASP) commented thal a peti-
tion for phased RACT should be subject to a
30day review period by local pollution control
agencies and the public with advertisements
in local newspapers and the possibility for a
public meeting or heanng in order to include

the public in the agency’s decision-making
process. The stafi does not believe that a
poliution abatement project, even one that is
implemented over an extended schedule,
should necessarily entail the same degree of
public notification and input as required for a
NSR permit for a source which is increasing
emissions of air contaminants. The staff is
retaining the proposed procedure for submis-
sion and evaluation of phased RACT peti-
tions.

EPA commented that if the stale is 10 review
economic factors and approve a phased
RACT petition on this basis, then the state
should specify in §117. 540(a)(2)(E) what in-
formation will be required from the source to
make the determination. Guif States Uti'ities
(GSU) commented that economic faclors
should be considered as valid criteria in the
approval of phased RACT and requested that
the rule state what type of economic informa-
tion must be submitted and how it will be
evaluated. TCC, Dow, and HL&P recom-
mended adding “economic considerations” to
the criteria for evaluating a pstition for phased
RACT. They suggested that costs of actual
historical and planned outages, as well as
costs incurred by complying by May 31, 1995,
be documented in the pelition. The staff be-
lieves that economic considerations are valid
criteria in support of the phased RACT peti-
tion. As proposed, the rule allows the consid-
eration of "other technological and economic
factors ... as the TNRCC determines is ap-
propriate.” The stalff has added more specific
rule language requiring the documentation of
certain economic information to be submitted
as an option in the phased RACT petition.
Petitions would be required to document ei-
ther: the costs of additional outages, if appli-
cable, necessitated by compliance with the
emission specifications of this chapter by May
31, 1995, as demonstrated by comparison to
costs of actual historical and planned out-
ages; comparisons of the cost of obtaining
the NO abatement equipment, engineering
services, or construction labor necessary to
comply by May 31, 1995, and the cost of
obtaining the equipment, services, or labor by
the final compliance date specified in the peti-
tion, or other economic faclors to be
documented as the Execulive Director
establishes is appropriate. Forthcoming EPA
guidance on compliance extensions is ex-
pected by late 1993. In the meantime, the
staff believes that the adopted language ad-
dresses the need expressed by the
commenters for the rule to clarify economic
criteria for phased RACT petitions.

TCC o al., Dow, HL&P, Texas Utilties (TU),
and Exxon commented that companies sub-
mitting phased RACT petitions should be re-
quired to document only those criteria
relevant to ther petition. The staff has revised
the rules so that every cnterion specified in
the rules need not be addressed in each
phased RACT pelition. As discussed else-
where in this preamble, the stalff is lisling in
the rules the following technical criteria which
may be selected by companies to justify com-
pliance extensions: equipment unavailability,
system unweliability, manufacturing
unreliabilily, and equipment unreliability.
Other fechnical factors nat fitting into these
categories may also be addressed in the peti-
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tion for phased RACT. Economic consider-
ations may be relevant and may even be the
main criteria in some petitions for phased
RACT. For this reason, the staff is including
an additional, optional criterion providing for
documentation of economic data.

GHASP objected to the use of economic fac-
tors such as outages in evaluating whether
phased RACT petitions can be approved.
GHASP commented that utility companies
can reduce customer electric usage through
energy conservation programs or buy excess
power from other power grids to compensate
for their outages. The staff believes that eco-
nomic factors are valid criteria to use in eval-
uating petitions for phased RACT. Without
data on historical and planned outage sched-
ules, it would be nyuch more diificult for staff
to determine whether the petitioner actually
could achieve compliance by May 31, 1995.
Economic justifications wil! include the spe-
cific reasons why an outage, for the purpose
of installing NO, abatement equipment, could
not be scheduled by May 31, 1995. The
TNRCC has no authority to require utilities to
implement energy conservalion programs in
order to lessen consumer demand, and any
resulting change in plant outages is doubtful.

TCC et al., Dow, HL&P, and Exxon com-
mented that the maximum compliance exten-
sion of 15 months past May 31, 1995, as
proposed in §117.540(a)(2)(D), is arbitrary
and may not provide enough time for some
sources to install NO controls. They sug-
gested deleting all references to a maximum
extension period or adding wording to give
the Executive Director discretion to approve
later compliance dates. GHASP commented
that the maximum compliance extension un-
der the rule should be only one year. The
proposed maximum compliance extension of
15 months (to August 31, 1996) was modeled
after the ptoposed EPA Title IV regulation.

The staff believes that the rule should provide
guidance as to the maximum amount of time
for which compliance extensions can be
made and that 15 months s a reasonable
period for these extensions. The staff agrees
with the concern regarding later compliance
dates and is giving the Executive Director
discretion to apptove longer schedules. The
staff believes that relerencing a date in the
rule for compliance extensions will help com-
panies in planning realistic complance
schedules and submitting approvable phased
RACT petitions.

TCC et al., Dow, and HL&P stated that the
requirements In §117 540(a)(2) (E)(i)-(v) to
document vendor contacts and provide certifi-
cation of equipment unavailability from all
qualfied vendors are not reasonable for gen-
eral industrial sources, since these require-
ments were modeled after proposed Title 1V
federal rules for utilty boilers with fewer con-
frol options and vendor choices The
commenters suggested requiring only certifi-
cation of equipment unavailability by an au-
thorized company representative. TU
commented that utilities cannot require a ven-
dor to provide information without a com-
pleted contract. TU futher commented that
obtaining a legally binding contract with a
vendor before a comphance extension was
approved by the agency wouki be impractical

for a source. TU stated that vendor re-
sponses and data could be provided if neces-
sary to document unavailability of equipment,
services, or labor, and requested that the
vendor certification requirements be deleted
from the rule.

The staff modeled the phased RACT rule
after EPA’s proposed Title IV rules for utility
boilers. These federal rules were used, in the
absence of more definitive EPA guidance, to
provide a basis for compliance extensions
acceptable to EPA. The staff agrees with the
commenters that general industrial sources
typically have a greater variety of conirol op-
tions, with corespondingly more vendors and
suppliers, than the utility sources which the
federal rules were designed to regulate. How-
ever, the staff believes that the May 31, 1995
final compliance date is attainable for the
majority of affected sources; and therefore,
any petitions for compliance extensions
should contain considerable documentation
of good-faith efforts to comply by that date.

It is important to note that the rule, as well as
the proposed federal rules after which it was
patterned, does not require companies seek-
ing a phased RACT petition to contact all
qualified vendors. The rule merely requires
listing those qualified vendors who were con-
tacted. The staff has revised the requirement
for vendors to certify that they cannot provide
services and equipment by allowing compa-
nies fo furnish a copy of the vendor’s re-
sponse to the company's request for bids.
The staff has added the requirement for sub-
mitting copies of contracts with primary pro-
ject vendors in new §117.540(a)(4) and
deleting the duplicative requirement for sub-
mitting copies of vendor contracts in
§117.540(a)(2)(E){iv). If work on the compli-
ance project is to be provided by the owner or
operator, however, the petition cannot rely on
the inability to provide the labor or engineer-
ing services in-house in justifying a compli-
ance extension. Rather, a company would
need to demonstrate that it coulkd not obtain
the services in a timely manner from either in-
house or external sources. The staff has
added new §117.540(a)(2)(A)(iii), requiring
such documentation in the petition. The staff
has deleted §117.540(a)(2)(E)(v)(I),
pertamning to submission of material and en-
ergy balance data, because these data are
not particularly relevant to the pettion. The
staff also has deleted §117.540(a)(2)(E)(v)(11)
and (lll), pertaining to cost and scheduling
information, respectively, because these re-
quirements are duplicated elsewhere in the
rule. The staff believes that these rule provi-
sions do not represeni insurmountable hur-
dies in preparing phased RACT petitions, but
that they do reflect the level of detail neces-
sary to demonstrate a good-faith effort to
meet the May 31, 1995, compliance date.

TU, located in the Dallas/Fort Worth ozone
nonattainment area, is not directly affected by
the current adoption. The state has made a
commitment to EPA to adopt NO,_ RACT rules
for the Dallas/ Fort Worth area after results of
the Urban Airshed Model (UAM) are available
to provide directional guidance and help de-
termine whether NO, reductions will be bene-
ficial in reducing ozone in that area. Any NO,
RACT requirements for the Dallas/Fort Worth
area, as well as schedules for extensions of

compliance, will need to be evaluated in light
of the UAM results and the resulting ozone
control strategy developed for the area.

EPA commented that if it is the state’s intent
that sources contact all qualified vendors be-
fore making the assertion that the equipment
is unavailable, then the wording in
§117.540(a)(2)(E)(ii), "and who have been
comacted to obtain the required services and
equipment,” should be deleted. The staff in-
tends this porlion of the rule to require docu-
mentation of vendor contacts which were
made to obtain necessary equipmenmt and
services to meet the May 31, 1995, compli-
ance date. The intent is not to require compa-
nies to contact all qualified vendors.

TCC et al., Dow, and HL&P recommended
the deletion of all industrial references from
§117.540(a)(2)(E)(vi), concerning system
unreliability, since the term "utility grid system
unreliability” as used in the proposed Title IV
federal rule applies specifically to utility
sources and has no meaning for general in-
dustrial sources. The commenters suggested
adding "manufacturing unreliability” to the cri-
teria for evaluating a pettion for phased
RACT in cases where complying by May 31,
1995, would interfere with a company’s man-
ufactwing obligations. The commenters pro-
vided a list of suggested crteria for
documenting manufacturing  unreliability.
EPA's "NO, Supplement to the General Pre-
amble,” which appeared in the November 25,
1992, issue of the Federal Register (57 FR
55620) recognizes "system unreliability” as a
justifiable reason for extending compliance
schedules past May 31, 1995. The proposed
Title IV rulemaking for utility boilers outlines
criteria for documenting utility grid system
reliability problems due to installation or avail-
ability of NO,_ control equipment. The staff
agrees that the use of this terminology spe-
cific to the utility industry may be inappropri-
ate when applied to general industrial
sources. General industrial references have
been deleted from §117.540(a)(2) (E)(vi) and
the concept of system unrehability for utility
sources only has been retained.

The concept of system unreliability may be
applied to industrial sources, however, with
some revisions. Just as utillies have obliga-
tions to provide a product (electric power) to
customers, industries also have similar obli-
gations to provide manufaclured products to
their customers. The commenters have sug-
gested "manufacturing unreliabiity” as a sep-
arate citerion which parallels "system
unreliability.” The staff has added manufac-
turing unreliability, defined as the inability or
threatened inability of a source to fulfill con-
tractual obligations 1o supply a product or
products, to the rule as a separate criterion
for a phased RACT petition.

TCC et al, Dow, and HL&P suggested
adding "equipment unreliability” to the criteria
for evaluating a petition for phased RACT in
cases where new control equipment with in-
adequate actual operating data could reduce
a unit's reliability. The commenters provided
a list of suggested criteria for documenting
equipment unreliability. The staff believes that
the concept of "equipment unreliability,” while
not specifically addressed in EPA's NO,
RACT Supplement, is a valid criterion in the
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consideration of a phased RACT petition.
"Equipment unreliability” is defined as the re-
duced availability and operating reliability of a
unit resulting from the operation of NO,_ con-
trol equipment on that unit. Instead of com-
mitting to a given control technology for
several units at once, & company may want to
gather real-world data on the performance of
a single unit and petition for compliance ex-
tensions for the remaining units. In order to
obtain approval under such a criterion, the
petitioner would need {0 demonstrate
urreliability problems as documented by ac-
tual operating data fumished by the equip-
ment vendor. Information on historical
availability and forced outages and differ-
ences in each expected with the new control
equipment, would also be required in the peti-
tion. The staffi has added equipment
unreliabiiity 1o the rule as a separate criterion
for a phased RACT petition.

TCC et al., Dow, and HL&P suggested that
companies submitling phased RACT petitions
be required to include copies of legally bind-
ing contracts with only the primary vendors
for each project in order to simplify the peti-
tioning process. This documentation would
include a detailed design or installation
schedule for the required equipment or ser-
vices to be provided by that vendor. They
further commented that in cases where work
is performed inhouse rather than contracted,
the company should be allowed to submit
certification of the services or equipment to
be provided. The staff believes that the sug-
gested requirement to include copies of con-
tracts with only the primary vendor, with
appropriate  documentation, is sound and
consistent with the basic intent of the rule.
The staff has added this requirement in a new
subsection, and deleted the requirement for
submitting vendor contracts from
§117.540(a)(2) (E)(iv).

TCC et al., Dow, and HL&P requested provi-
sions for the consideration of “other technical
or economic faclors” in the phased RACT
petition for companies applying for petitions
under such criteria. The staf has attempted
to include in the rules the most relevant crite-
ria which could be used lo justify a phased
RACT schedule. Other technical or economic
factors not specifically listed, however, could
be relevant to some individual petitions. The
staff anticipates that these other criteria
would be used in addition to, rather than to
the exclusion of, the primary criteria akeady
being added. The staff has added language
to the rules providing that other technical or
economic factors may be documented in the
petition for phased RACT.

Dow commented that the requirement in pro-
posed §117.540(a)(6) for holders of approved
phased RACT determinations to comply with
each compliance milestone in the petition is
unrealistic, given the uncertainties involved
with equipment delivery and construction
schedules. The staff recognizes that unfore-
seen events may occur during the progress of
a phased RACT compliance schedule which
may jeopardize meeting the final compliance
date specified in the petition. it is important
that companies adhere to their specified com-
pliance milestones, since these become the
basis for approval of the pelition. Proposed
§117.540(a)(4) provides that approved peti-

tions for phased RACT may be revised by the
Executive Director upon a showing of just
cause by the applicant. The staff believes that
this procedure is adequate to address the
types of unexpected developments ad-
dressed by the commenter and recommends
refaining the rule language as proposed.

TCC et al, Dow, and HL&P suggested cer-
fain time schedules in the TNRCC's and
EPA's evaluation of phased RACT petitions:
TNRCC notification to the company of com-
pleteness or deficiency within 30 days of re-
ceipt; TNRCC approval or denial within three
months of receiving an administratively com-
plete petition; and 30 days for EPA to re-
spond after TNRCC approval of the petition.
The commenters slated that limited EPA re-
view requiring a shorter turnaround than indi-
vidual SIP revisions should salisty EPA’s
concerns about replicable procedures while
ensuring timely responses to petitioners. EPA
commented that the state might want to set a
maximum time limit that the state can take in
making a phased RACT determination. The
staff is adopting a two-tiered approach in the
time schedule for processing and evaluating
phased RACT petitions. The first tier involves
initial review of the petition for completeness.
Due to the sparse staff resources available,
30 days for the staff completeness determina-
tion > being adopted. A company notified of
any deficiencies in its petition would have 30
days from the date of the staff notification
letter to coect the deficiencies and respond.
After the pelition was deemed administra-
tively complete, the staff would then have 90
days to evaluate and either approve or disap-
prove the petition. The staff has incorporated
these procedures and timetables into the rule
language.

The TNRCC has no authority to specify a
schedule for EPA’s review of phased RACT
petitions. The TNRCC and EPA both desire
that all petitions be reviewed as expeditiously
as possible. The staff will continue discus-
sions with the EPA Regional Office in Dallas
to implement procedures for EPA’s timely re-
view of phased RACT petitions.

EPA commented that the state needs to avoid
automatically allowing for source compliance
delays through the use of the phased RACT
petition or appeals process. To help accom-
plish this, EPA suggested the rules state that
a pelition not received by a certain date, or
not approved by the Execulive Director by
May 31, 1995, would be considered denied.
EPA also commented that the source must
remain in compliance during any appeals pro-
cess extending past May 31, 1995.

The staff agrees with EPA that the phased
RACT petition or appeals process should not
be used by companies to unnecessarily delay
comphance. However, the staff is not certain
that benefits would be gained from revising
the rule language as EPA has suggested. it
seems likely that a company would want to
expedite rather than delay receiving approval
ot its phased RACT petition. A company's
delays in submitting the petition or requested
follow-up information would only reduce the
time available o revise its compliance plan to
comply by May 31, 1995, in the event the
petition is denied. The staff is adopting time
schedules for the agency's review of phased

RACT petitions which would require staff de-
termination of completeness of the petition
within 30 days of receipt, company comection
of any deficiencies within 30 days of notifica-
tion, and final TNRCC approval or disap-
proval of the petition within 90 days of
receiving an administratively complete peti-
tion. The staff believes that these time sched-
ules are adequale to ensure timely submittal
of all information necessary to evaluate
phased RACT petitions.

Regarding the necessity of a source remain-
ing in compliance past May 31, 1995, even if
it appealed a denied petition to the Commis-
sion, the staff maintains that the appeals pro-
cess does not protect any company from the
consequences of noncompliance after May
31, 1995. A company that lost its appeal to
the Commission would be liable in any event
for the entire period it was out of compliance
past May 31, 1995. Therefore, no additional
rule language is needed to clarify or
strengthen this position. The staff has added
a minor clarification that the decision ap-
pealed is the decision made by the Executive
Director “to deny a petition for phased RACT
or to deny a revision to an approved phased
RACT petition.”

An individual and GHASP commented that
the appeals procedure oullined in
§117.540(a)(4) excludes public participation
in agency decisions. The staff believes that
the proposed appeals procedure does not
exclude public participation in the agency
decision-making process. The procedwe for
filing a Commission appeal under proposed
§117.540(a)(4) specifically references 30
TAC §103.71, the TNRCC Procedwral Rules,
which provides for requests for action by the
Commission. 30 TAC §103.73 of the Proce-
dural Rules allows the Executive Director to
hold a public hearing before presentation to
the Commission if this is deemed appropriate.
Under 30 TAC §103.74 of the Procedural
Rules, a matter which is not a contested case
may be brought before the Commission with-
out prior public hearing. The Commission
may then hear the matter with appropriate
limitations on oral testimony, postpone the
malter for further hearing before the Commis-
sion, or refer the matter for hearing before a
hearing examiner who will report to the Com-
mission at a later time. In all cases described,
there is opportunity for public comment be-
fore the Commission, whether or not a public
hearing is held.

Seclion 117.550-Standard Construction Per-
mits for NO, RACT Projects.

Regarding §117.550, the staff has changed
the title from "General® to "Standard" Con-
siruction Permits for NO, RACT Projects to
reflect recent legislative changes and to add
specificity to the fitle.

Amoco QOil Company (Amoco GQil), Exxon,
Pennzoil, and TU expressed support for the
Standard Construction Permits for NO, RACT
Projects provision, §117.550. Pennzoil also
stated, "as the proposal recognizes, the in-
stallation of NO, equipment is environmen-
fally beneficia! and legislatively mandated.
Such installations shouid not be subject 1o the
scrutiny accorded for a new source.” GHASP
and an individual commented that they are
against a general permit program. GHASP
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slated, "We believe that a case-by-case per-
mitting strategy is much befter since it fo-
cuses inlense scrutiny on each permit.” The
standard construction permit for NO, RACT
projects will facilitate emission reductions by
reducing the time necessary to obtain avthori-
zation to install NO_controls. In general, the
May 31, 1995, . RACT implementation
deadline in the 1990 FCAA creates a chal-
lenging schedule for some of the large pieces
of equipment subject 1o the regulation. The
available information suggests that collateral
emission increases resulting from NO,_reduc-
tion projects will occur infrequently. The pro-
posed requiremants of the standard permit
will minimize these increases and will allow
the TNRCC to review information sufficient to
demonstrate that the conditions of the stan-
dard permit are met. Standard permits are
authorized by the Texas Clean Air Act
(TCAA); and the TNRCC presently has Stan-
dard Exemptions instituted as part of Chapter
116, which are, in essence, standard permits.

GSU commented that the proposed revision
regarding Standard Construction Permits for
NO, RACT Projects, "may hinder compliance
with this rule by the appropriate date.” GSU
also remarked, “The TACB should not require
a general permit because #t is impractical and
will delay construction schedules for sources
to be in compliance by May 31, 1995." The
stendard permit for NO, reduction projects
creates an alternative lo existing permit pro-
oedures, so it should not increase the time
currently needed to implement NO, reduction
projects. Since the conditions for the standard
permit are standardized, ascertaining compli-
ance should be straightforward. The staff
notes that cuirent TNRCC Air Permits prac-
tice does not require permit review for instal-
lation of emission confrols on grandfathered
equipment and only permit revision for per-
mitted equipment for which emissions were
quantified and no emission controls were
originally required; in both cases, there must
be no increases in emissions or capacity.

Dow commented that it does not understanct
why the TNRCC is insistent about a maxi-
mum ity increase for gas turbines in
§117.550(a)(1)(C). Dow suggested that this
subparagraph be eliminated aliogether or to
raise the maximum power increase to a level
that will not inhibit reduction of NO_ emis-
sions, i.e., 20 to 25%. GHASP commented
that it is against the allowance of any in-
crease in capacity for grandfathered units in
§117. 550(a)(1)(C). Combining process im-
provement and emissions abatement in a sin-
gle capital project may be cost-effective. This
creates an issue as lo where BACT and
RACT shouid apply. The TCAA requires the
application of BACT for facility modifications
which may increase ar contaminants, al-
though certain modifications with insignificant
emission increases could be exempted. The
stalf believes that the negotiated standard
permi procedure for NO, RACT projects,
which is limited to capacity increases occur-
ring as a direct result of installing controls, is
sound. The standard permit cannot be used
to avoid BACT in cases where fulfilling a
RACT requirement would be of minor conse-
quence. The procedwe requires case-by-
case BACT review under Chapter 116 in or-
der to utilize a resulting capacity increase.

This is appropriate, because for most modifi-
cations, the staff cannot generically assess
BACT or insignificance of emissions.

The staff proposed a turbine power increase
limit based on information fom Dow. The
information shows a maximum 14% power
output from a Westinghouse gas turbine at
the maximum steam injection rate to control
NO,. This level of steam injection will reduce
NO_ below the 42 parts per million (ppm)
RACT emission limit for gas turbines.

Eliminating the output increase restriction for
gas turbines in the standard permit could
provide a useful incentive to meet the NO,
RACT requirements with more beneficial,
lower emitting technology than steam injec-
tion. Dry low-NO, bumer retrofits are applica-
ble to some of the older General Electric gas
turbines, but only if the turbine is first up-
graded to a newer configuration with a higher
output rating. These power output increases
may exceed 14%. The TNRCC permitied
such a project at 25 ppm NO, in 1992. Per-
mitted emissions included 25 ppm carbon
monoxide (CO) and less than one ppm VOC,
which suggests that collateral emission in-
creases are not likely to be a problem. Much
the same resulting emissions coukd have
been expected with a standard permit. In
addition, EPA'’s trading policy clarifies that for
developing NO_trading plans, an appiicable
BACT limit is the limit in effect on the effective
date of the rule. This means that future BACT
limits on RACT sources will not require a
downward readjustment of the plant-wide or
plant cap limit. Keeping these projects out of
BACT review will not increase the credit al-
lowed under plant-wide or emission cap aver-
aging. The staff has deleted the limitation on
increases 10 exisling output capacty for gas
turbines.

The standard permit allows for the possibility
that an incidental and essentially unavoidable
effect of installing control equipment or imple-
menting a control technique in that capacity
may increase. "Debottlenecking” or redesign-
ing an emissions unit (0 increase capacity is
not allowed under the standard permit. Fur-
ther, except as previously discussed for gas
turbines, in order to utllize any increase n
capacity which is a direct result of implement-
ing NO, controis, a person must first obtain
authorization through case-by-case permit re-
view of Chapter 116.

Exxon, TU, Dow, HL&P, Baker & Botts (B3B),
and TCC et al. commented that §117.550
should use the definitions for "actual grandfa-
ther rate” and "presumptive grandfather rate”
that are proposed in 30 TAC Chapter 122
concerning Federal Operating Permits. HL&P
and B&B commented that a reference to pre-
sumptive grandfather rate is also needed in
§117.550 since the proposed Chapter 122
provides criteria for calculating presumptive
rates when actual data are unavailable. TU
and HLAP stated that it is important to use
the adopted definitions for these two terms in
Chapter 122 which, for electric utilities, are
likely to be different than those of other indus-
trial source types. This reference is to avoid
inconsistencies with the adopted version of
Chapter 122. EPA commented that # is con-
cerned that §117.550(a)(1)(C) allows
grandfathered equipment to emit up to the

rate at which the emission unit actually oper-
ated and emitted prior 1o September 1, 1971,
may interfere with the state’s ability to
achieve real NO, reductions by allowing units
to restore their capacity without going through
the permitling process. EPA suggests chang-
ing the definition of "actual grandfather rate”
to be the maximum annual emission rate or
data that are related to emissions which are
reflected in the most recent emissions inven-
tory (i.e., the 1990 emissions inventory).

The intent of the rule distinction between per-
mitted and grandfathered facilities is to em-
phasize that permitted facilities may well have
specific capacity limitations which are not to
be considered violated if a capacity increase
results directly from application of NO, RACT,
unless the increase is relied on prior to
amending the permit. The staff has reconsid-
ered the proposed references to
grandfathered emission rates in
§117.550(a)(1)(C). The stalf does not believe
grandfathered amission rates need to be
evaluated in order to determine whether NO,
control equipment or techniques will result in
a capacily increase. The staff has deleted the
relerences to grandtfathered eimission rates in
§117.550(a)(1)(C).

GSU stated that §117.550(a)(3)(B) should
make clear that PSD modeling is not required
unless there is a significant increase in emis-
sions of a PSD poliutant. As written,
§117.550(a)(3) requires in the case that there
will be a significant increase in a regulated
poliutant, that a demonstration is required 10
show thal any emissions increase will not
cause a violation of a National Ambient Air
Quality Standard (NAAQS), a PSD increment
(e.g., particulate matter (PM)), or a vishility
limitation. For any of the requirements of
subparagraphs (A)-(C) to apply, there must
be a significant net emissions increase. EPA
commented that the state should clarify the
term "emissions” in §117.550(a)(3) by revis-
ing the paragraph to read, "It installation of
NO, abatement equipment or implementation
of a NO_conirol technique will result in a
signiticant net increase in representative ac-
{ual annual emissions of any criteria pollutant
over levels used for that source in the most
recent air quality impact analysis in the area,
a person claiming a general permit shall sub-
mit information sufficient to demonstrate that
the following conditions will be met ..."

Emissions increases must be quantified in the
intial compliance plan, but are not clearly
enforceable emission limits since the initial
plan may be modified without penalty until the
final compliance date. In some cases, lest
results may show the initial quantification to
be inaccurate. Rather than compare new al-
lowables to old actuals, as required under the
adoption, EPA’s proposed language allows
new “representative actual annual emissions”
fo be compared to the most recent inventory
emissions. This is @ more practical standard
and is consistent with EPA’s Wisconsin Elec-
tric Power Company (WEPCQ) control pro-
ject PSD exclusion.

Dow, HL&P, B&B, TCC, el al. commented
that the phrase "and incidental to” in
§117.550(a)(2) regarding collateral emission
increases associated with installing NO,
abatement equipment or implementing a NO,
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control technique is confusing and unclear.
The commenters suggested deleting the
phrase from the rule. The commenters alsc
suggested using "the requirement to install®
NO_abatement equipment instead of “install-
ing” NO_ abatement equipment, for clarity.
The staff believes the phrase "and incidental
to” is redundant with the terms, "a direct re-
sult off and has deleted the phrase "and
ncidental 10." The staif has added the words
“the requirement to install” for clarity.

Exxon, Dow, HL&P, B&B, and TCC et al.
commented that §117.550 should also refer
fo §117.580 concerning Source Cap, where
appropriate. The staff agrees with the
commenters and has made changes to in-
clude references to §117.580, where appro-
priate.

GHASP commented that it is against any
allowed increases in emissions that are a
result of NO_control technology add-ons in
§117. 550(a)(2) GHASP also commented that
it is not in favor of §117.550(a)(3), which may
allow significant net increases in emissions
from a criteria poliutant. The staff and indus-
try agree that emission increases resulting
from NO_ emission reductions will be uncom-
mon. In a letter from the TCC industry NO,
RACT work group dated August 13, 1993, the
conclusion of the industry work group is that
recent advances in low-NO,_ burner technol-
ogy should minimize the number of facilties
which would exceed the 100 tons per year
major modification frigger.

Dow commented that the modeling require-
ments seem to have little benefit relative 1o
the goals of these regulations, and that the
TNRCC and industry should put their limited
resowrces 10 wark on reducing NO, emis-
sions. GSU commented that NAAQS model
ing for CO would be a waste of resources in
areas where CO is known not to be a prob-
lem. GSU also questioned the purpose of
submitting modeling information under
§117.550(a)(3). GSU stated, "If the NOI (no-
tice of intent) grants authorization to emit
under the NO, abatement plans presented,
what is the purpose of reviewing modeling
data?” Dow and GSU suggested that the
TNRCC revisit this rule and remove all of the
modeling requirements in §117 550(a)(3).
Modeling is only needed for sources which
will have significant net emission increases of
any criteria pollutant as a result of installing
NO, controls. These sources would otherwise
be sxb;ect to federal PSD permit review. The
basis for providing the exemption from PSD
review is EPA’s July 21, 1992 WEPCO policy
regarding pollution control projects al electric
ulility power plants. The WEPCO policy re-
quires safeguards, for exampl2, showing that
the NAAQS will be protected. Air dispersion
modeling is the standard technique for evalu-
ating the ambient impact of significant emis-
sion increases of CO. The NOI only grants
authorization to emit under the NO_abate-
ment plans if the required submissions have
been made. The NOI serves to nolify the
TNRCC and allows it to confirm ihat the re-
quirements for Standard Construction Permits
for NO, RACT Projects have been met. The
purpose of submitting and the staff reviewing
modeling is to ensure that the NAAQS will not
be violated by the emission increases, as
required by EPA. As far as the NAAQS for

CO, the staff does not know if the additiona!
impacts associated with the CO increases will
cause a problem with the CO NAAQS. It is
incumbent upon industry to demonstrate that
there will not be a NAAQS violation.

GSU commented that if the purpose of re-
viewing modeling data is to determine a detri-
mental impact to the environment, GSU
wants o know how this impact would be
defined and compared to the positive benefit
of reducing NO,. The modeling is used to
demonstrate that the CO increase will not be
predicted to cause an exceedance of the CO
NAAQS.

GSU asked that, it the TNRCC reviews the
data and finds fault with the control plan, will
a sowce be required to remove the NO,
abatement equipment and then be consid-
ered out of compliance if it cannol meet the
May 31, 1995, compliance date? With regard
to the modeling submission, the staff sug-
gests that indusiry work closely with the
TNRCC statf and adhere to standard model-
ing protocol, hold an initial consultation with
the permit modeling staff, and submit the
modeling resulls by April 1, 1994, to ensure
that industry’s risk is minimized in its imple-
mentation of the rules.

B&B commented that §117.550(a)(3)(C)
should have the sentence that begins with the
wording, "For the purposes of this title,.."
moved out of subparagraph (C) and placed at
the left hand margin as a stand-alone sen-
tence. The staff has added a parenthetical
insertion of this sentence after the phrase
"significant net increase” where it appears in
§117.550(a)(3). This change will be consis-
tent with the Texas Register format for publi-
cation purposes.

B&B commented that §117.550(a)(3)(C)
needs revision to the reference "the amount
specified in the MAJOR MODIFICATION col-
umn of Table | of §101.1" because it is un-
clear. B&B suggested that language be
added to the rule to clarify that for areas that
are in attainment for a criteria poliutant, the
largest number for that criteria poliutant in the
major modification table should be used to
determine if there will be a significant net
increase of the pollutant. If an area is not in
attainment, B&B suggested that the number
used 1o determine a significant net increase
should be the amount greater than or equal o
the amount specified in the column that corre-
sponds to the nonattainment area’s classifica-
fion for that criteria pofiutant. The staff agrees
with the commenter concerning the need for
revision of this subparagraph for clarification
of the term “significant.” For nonatiainment
pollutants, the MAJOR MODIFICATION col-
umn of Table | n §101.1 will be used as the
reference; for attainment poilutants, the deli-
nition in 40 Code of Federal Regulations
52.21(b)(23) will be used.

EPA commented that §117 550(a)(5) shouid
require similar minimization plans for other
criteria poliutants, as well as for CO. EPA
suggested that the paragraph be revised to
read, "Notice of the intent to be covered by
the general permit must be accompanied by a
minimization plan for collateral emission in-
creases, describing efforts to be taken to min-
imize increases in emissions that will result
from instaling NO_ abatement equipment or

implementing a NO, control technique.” The
standard permnl requires a person to quantify
any emission increases resulting rom a NO,
RACT reduction. These collateral emission
increases could include CO, VOC, and partic-
ulate matter (PM). Submission of 8 CO mini-
mization plan is sufficient to show that the
lesser produc's of incomplete combustion,
VOC and PM, will be minimized as well.

GHASP and an individual requested that
there be a 30-day public comment pericd for
each proposed general permit because
§117.550 does not allow the public an oppor-
tunity to comment on the issuance of a gen-
eral construction permit. GHASP commented
that 14 days is not sufficient time for the
public and the local air pollution control agen-
cies to discover, review, and provide com-
ments as proposed in §117.550(a)(6). The
standard permit for NO_RACT projects is
designed to expedite emission reductions. A
30-day public comment pericd wouki reduce
or eliminate any benefit of obtaining expedi-
tious emission reductions. In addition, the
types of requirements in the standard permit
do not entail case-by-case approval, and
comments would be limited to whether the
objective requirements of the standard permit
have been salisfied.

An individual commented that the TNRCC
needs to grant approval of the general con-
struction permit as a requirement before con-
struction or implementation begins. The
standard permit saves time by acling as a
preapproved set of conditions which, it met,
allow for construction without need for
TNRCC approval. However, the TNRCC will
review the registrations to assure that the
requirements of the standard permit have
been satisfied. When modeling is needed (for
significant emission increases) the TNRCC
will evaluate the modeling presented by the
company to assure that it conforms to exist-
ing agency modeling guidelines. The TNRCC
has the ability to hatt consiruction it there is
going to be a detrimental impact as a result of
the construction project. The suggestion that
the TNRCC must first approve the standard
permit before construction or implementation
begins could result in untimely delays and
noncompliance with the rule’'s requirements.

EPA commented that the proposed revisions
to §117.550 do not require sources to offset
significant collateral emission increases. EPA
stated, "The treatment of these emission in-
creases must be consistent with the slate’s
attainment demonstration plan. Therefore,
any increases that are not requred to be
offset should be accounted for as growth for
the state’s planning purposes.” Collateral
emission increases resulting from reducing
combustion unit NO, emissions are not gen-
erally expected, but could include CO, VOC,
and PM. Any growth of collateral air emis-
sions as a result of implementing NO, reduc-
tions must be identified and quantified in the
initial compliance plans and will be accounted
for in the stale’s attainment planning process.

Section 117.580-Source Cap.

The issue of how to calculate the source cap
allowable emission rate was discussed at
length at the August 30, 1933, Board meet-
ing. It was noted that if a two-year actual
average production level is used to compute
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the allowable emission rate and compliance
is determined on a shorter, 30-day average
period, an additional stringency is created
that may go beyond equivalence with the
other compliance options. After consideration
of the issue, the Board adopted the source
cap rule with the source cap allowable emis-
sion rate calculated on equipment operating
days, as recommendad by the industry
workgroup, rather than the actual two-year
average of operating levels, as recommended
by the TACB staff in this evaluation of testi-
mony, and EPA. EPA subsequently indicated
that the source cap based on the operating
day calculation will not be approvable. The
TNRC and industry workgroup continue to
work with EPA to find a satisfactory alterna-
tive to this calculation. If a compromise is
reached in the near fulwe, the TNRCC may
propose a revision to these rules to ensure
their federal approvability.

EPA commented that the proposed source
cap rule (§117.580) appears to be consistent
with recent EPA draft guidance (NO, RACT
Trading Guidance, July 2, 1993), but noted
that any changes made in the final guidance
could necessitate further EPA review for con-
sistency with federal policy. The staff has
reviewed EPA's NO RACT Trading Guid-
ance and considers it 10 be sound and logical
policy. The staff will continue to work with
EPA to ensure that the adopied rule is con-
sistent with EPA’s draft and final guidance.

Shell Oil/Chemical (Shell) provided a detailed
analysis of NO, reduction scenarios at its
plant comparing individual emission limits,
plant-wide averaging, and source cap, as well
as combinations of these scenarios. Accord-
ing 10 Shell, these data show that torcing the
source cap 1o include all unitls may cause
additional expenditures for continuous emis-
sions monitoring systems (CEMS) with little
or no NO, reduction benefit. Pennzoil ex-
pressed support for the source cap rule be-
cause it provides a flexible and efficient
means of controlling emissions. Shell pres-
ented data showing that under the unit-by-unit
RACT alternative, 18 NO, units would need to
be controlled; under the plantwide averaging
option, seven units; and under the source
cap, four units. The key feature of the source
cap which makes it attractive from a cost-
effectiveness standpoint is that it allows com-
panies to shift capacity utilization to the more
efficisnt equipment controlied under the cap.
As long as NO, emissions reductions are
equivalent 10 unit-by-unit RACT, this ap-
proach has the potential to meet NO_ reduc-
tion requirements with considerable savings
to industry.

GHASP registered its opposition to the princi-
ple of source caps, which, like "bubbles,” do
not require maximum controls on every single
emission source. The source cap, which is
conceptually similar to the bubble, is an ex-
ample of the innovative, flexible approaches
being considered nationwide to achieve emis-
sions reductions required under the 1990
FCAA Amendments. While it is true that ev-
ery emission unit in a source cap may not be
controlled, there is a fundamental require-
ment that total emissions from the cap may
not exceed the level of emissions that would
have resulted had each individual unit been
controlled to RACT levels. Since RACT takes

technical feasibility and economic reason-
ableness into account, the level of RACT
control is typically less stringent than LAER,
and for this reason would not be character-
ized as "maximum controls.”

TCC et al. and Dow recommended that inclu-
sion in the source cap of all units otherwise
subject to NO, emission limits of §117.205
(relating to Emission Specifications) or
§117.207(f) (relating to Alternative Plant-Wide
Emission Specifications) should be optional
rather than mandatory. They cited the need to
minimize additional costs for monitoring and
communications systems as justification of
more flexibilily, and suggested that sources
not included in the source cap would have to
comply with the emission limits of §117.205
or §117.207(f). Exxon suggested replacing
the word "must” with "may” in §117.580(a),
thus allowing a source cap for a smaller
group of units to achieve equivalent NO_ re-
ductions in a cost-effective manner. EPA’s
draft document titled "Reasonably Available
Control Technology for Oxides of Nitrogen
Trading Guidance™ (NO, RACT Trading Guid-
ance) outlines the requrements for state
emissions trading programs for NO RACT,
including source caps. EPA addresses the
issue raised by the commenters by stating
that if any particular category of emission
units is included in an emissions trading
group, then all emission units of that type
should also be included. For source caps, this
reslriction is necessary 10 avoid emission in-
creases resulting from shifting production to
units not included in the source cap. Each
equipment category whose individual emis-
sion units would otherwise ba subject to the
§117 205 emission limitations may be in-
cluded in the source cap, and any equipment
category included in the source cap must
include all emission uniis belonging to that
category. All emission units not included in
the source cap shall comply with the require-
ments of §117.205, concerning individual unit
emission limits, or §117.207, conceming
plant-wide emissions averaging.

TCC et al. and Dow requested a source cap
based on a 30-day rolling average. This ap-
proach would take advaniage of operating
fluctuations which lower actual daily emis-
sions for some units, thus allowing other units
to exceed the 30-day average limt individu-
ally and still comply with the overall 30-day
rolling average. In addition, the commenters
staled that a maximum daily source cap
would also be necessary to account for the
daily fluctuations of emissions from unts in
the 30-day rolling average source cap. Their
suggested definition of maximum daily source
cap used the maximum rated heat capacity of
each boiler and heater in determining the
sowce cap allowable. EPA guidance con-
tained in the "Nitrogen Oxides Supplement to
the General Preamble for the Implementation
of Title | of the Clean Ar Act Amendments of
1990" (NO, RACT Supplement) of November
25, 1992, allows the use of 30-day rolling
averages in determining allowable emission
rates If the 30-day rolling average is used,
the NO_RACT Trading Guidance requires the
additional constraint of a daily source cap.
This stipulation prevents any day's emissions
under a cap with a long-term averaging plan
from exceeding what would have been al-

lowed under individual unit or plant-wide av-
eraging plans, thus recognizing that ozone is
a daily phenomenon. The NO, RACT Trading
Guidance requires using the "maximum pos-
sible activity level" (defined as the maximum
level of activity allowed or possible, which-
ever is lower, in a 24-hour period). The staff
agrees with the commenters and has
changed the rule to require use of both
30-day rolling average and daily source caps
in conformance with EPA guidance.

TCC et al. and Dow requested that actual
historical operating rates be based on actual
operating days rather than calendar days,
since the latter method would include mainte-
nance tumnarounds and unplanned oulages
into the average and would penalize opera-
tors who have had recent extended outages.
The staff has sought to require emission re-
ductions with the source cap compliance op-
tion to be roughly equivalent to individual
compliance, §117.205, and plant-wide aver-
aging, §117.207. The plant-wide averaging
option sets an equality between the RACT
emission rate limits and the company-
assigned allowable emission limits; both cal-
culated at maximum rated capacity (MRC).
There is parity in the method of calculating
and complying with the limits.

There is usually a differential or “surplus®
between what a unit is allowed 1o emit and
what it actually emits. If many units are con-
sidered, the sum of this differential can be-
come large. The actual activity level is a
factor which relates actual emissions to al-
lowable emissions. The source cap option
sels an equality between the RACT emission
rate limits and the plant's tolal allowabile
emission rate. Since there are no individual
emission hmits, there need be no surplus
between what the plant is allowed to emit and
what it actually emits. The elimination of this
surplus is what makes the source cap option
less stringent than plant-wide averaging, un-
less the activity level is used as an adjust-
ment. The suggestion to use an activity level
which excludes periods of nonactivity (e.g.,
maintenance downtime or other shutdown)
seems to lack balance, since while operating
under the source cap, these shuldown
periods will assist the entire plant to remain in
compliance.

The staff notes the existence of two aspecis
of the source cap compliance option which
already tend to resutt in fewer reduciions than
the plant-wide option. Shutdown equipment is
allowed to be included in the calculation of
allowable emissions in the source cap, but
not in the planl-wide average. Also, the
source cap pound per hour (lb/hr) limit is less
restrictive than the b/MMBILu limit in the plant-
wide average. Shell's (hypothetical) example
in the rule testimony shows that 18 of 32 units
would need to be controlled under the individ-
ual emission limits, seven under plant-wide
averaging, and four units under source caps.
Adjustments to increase apparent activity lev-
els could reduce required reductions.

TCC et al. and Dow requested that in cases
where the two-year period preceding Novem-
ber 15, 1992, is not representative of normal
unit operations in calculating the monthly av-
erage heal input, a five-year period pricr to
November 15, 1992, be aliowed. The
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commenters stated that companies which
were operating below capacity because of
low product demand would be penalized by
the restriction to the two previous years. EPA
commented that §117.580(b) in the proposed
source cap rule does not define how "actual
historical average heat input” should be de-
termined, and referred to recent EPA draft
guidance for assistance in defining the term.
The staff has specified the two-year period
prior to June 9, 1993 (the effective date of the
rule) in determining the actual annual heat
input for emission units included in the source
cap. For the reasons cited by the
commenters, it may be advantageous for
some companies to consider a different two-
year period. Therefore, the staff has allowed
the use of a different consecutive 24-month
period, upon approval of the Executive Direc-
tor, that is more representative of normal unit
operation. This type of flexibility in establish-
ing the actual historical average heal input is
discussed in EPA’s NO, RACT Trading Guid-
ance.

TCC et al. and Dow's recommended defini-
tion of K (the emission limit for each individ-
ual unit in the source cap) specified only the
emission limits of §117.205(a)-(c) or (f). The
definition of R offered by the commenters
eliminates BACT limits from consideration.
For sources which have a BACT limit lower
than the RACT limit, the difference between
these two limits would result in a “windfall
credit™ which presumably could be applied to
offset emissions from other units in the
source cap. The staff has a fundamental dis-
agreement with this concept, since it fails to
recognize that BACT reductions required un-
der NSR would have occuired anyway with-
out the opportunity to trade in a source cap.
EPA cannot allow an emission reduction al-
ready achieved on a unit as a result of the
NSR program to be used in a RACT rule with
emissions trading to eliminate or lessen a
reduction requirement on some other uni
which otherwise could have reasonably re-
duced emissions under & RACT rule with
unit-byunit compliance. In its NO, RACT
Trading Guidance, EPA holds that the use of
such windfall oredits to exempt existing
sources from RACT levels of control could
crcumvent the RACT requirements of the
FCAA.

A two-part definition for R in §117.508(b) has
been adopted. The first part in subparagraph
(A) applies 1o emission units subject to the
federal NSR requirements of 40 Code of Fe-
deral Regulations (CFR) §51.165(a), 40 CFR
§51.166, or 40 CFR §52.21, or to the require-
ments of the TNRCC Permits Program which
implements these federal requirements, or
emission units that have been subject to an
New Source Performance Standards (NSPS)
requirement of 40 CFR 60 prior to June 9,
1993. For these units, R is defined as the
lowest of the actual emission rate or all appli-
cable federally enforceable emission limta-
tions as of June 9, 1993, that apply to
emission unit i in the absence of trading. In
order to prevent credit being claimed for the
difference in emission rates before and after
control, all calculations of emission rates
must presume that emission controls in effect
on June 9, 1993 are in effect for the two-year
period used in calculating the actual annual

heat input. The second part in subparagraph
(B) of the definition applies to ali other emis-
sion units, and defines R as the lowest of the
RACT limits of this Chapter or any BACT limit
pursuant to the TNRCC Air Permits Program
that applies to emission unit i in the absence
of trading.

TCC et al. and Dow commented that
§117.207(f) (conceming Alternative Plant-
Wide Emission Specifications) should be
fisted along with §117.205 in cestain places
where applicable emission limits are refer-
enced in §117.580. TCC et al. and Dow com-
mented that one or more exempted units
should be allowed to be included in a source
cap, provided that their average actual emis-
sion rate for the period November 15, 1990,
to November 15, 1992 is greater than the
emission limit set by §117.207(f). The staff is
allowing exempted sources in an equipment
category to be included in the source cap, as
long as all units belonging to that category
are included. This concept is el in
EPA's NO, RACT Trading Guidance. The
commenters have suggested that to allow
portions of an exempted class into the source
cap, such units be required to demonstrate
that their average actual emission rate is
greater than the emission specification of
§117.207(f) for the period November 15,
1990, to November 15, 1992. This approach
seeks 1o preclude possible "gaming” of the
rule which would result from including ex-
empted units that were already operating be-
low the emission specification. However, it
does not account for the possibility that ex-
empted units operating marginally above the
emission limit could be selectively included in
the sowrce cap, while production was shified
to other exempted units not included in the
cap which could then emit at higher levels
than before with impunity. RACT equivalency
could not be assured under such a scheme.

TCC et al. and Dow objected to the proposed
requirement in §117.580(g) for exempied
units included in the source cap to obtain
additional emission reductions based on off-
sel ralios. EPA policy in the NO, RACT Trad-
ing Guidance requires non-RACT emission
units (which includes exempted urits) partici-
pating in a source cap 1o reduce potentially
tradeable emissions by an amount equal to
the offset ratio that applies in the area. The
Economic Incentive Program proposed rules
(58 FR 11115, February 23, 1993) reler to
this trading ratio as "exceptional environmen-
tal benefit." In the Houston/Galveston area,
for example, emissions available for trading
would be 1/1.3, or 0.77 times the original
emissions; in the Beaumont/Port Arthur area,
emissions available for trading would be
1/1.2, or 0.83 times the original emissions.
TCC et al. and Dow suggested that the equa-
tions for calculaling 30-day rolling average
and maximum daily caps provide separate
terms for boiler and heater emission limits
and for gas turbine emission limits. Amoco
Chemical commented that clantying language
concerning calculation of allowable mass
emission rales contained in §117.207(g), re-
lating to Alternative Plant-Wide Emission
Specifications, should be included in the
source cap rule. Amoco Chemical specifically
suggested wording  paltemed  afier
§117.207(g)(3), which describes procedures

to calculate allowable mass emission rates
for gas turbines. In order fo clarify the equa-
tions for calculating source cap allowabiy
mass emission rates, the s!aff has referenced
the calculation procedures of §117.207(g)(2),
concerning stationary internal combustion en-
gines, in new §117.508(5), and the calcula-
tion procedwes of §117.207(g)3).
conceming slationary gas turbines, in new
§117.508(6). With these clerifying additions to
the rule, the staff believes that the equations
as proposed are acceptable without further
revision.

TCC et al. and Dow suggested thal sources
be allowed to demonstrate through tesling
that the actual heat input of a unit is equiva-
lent to its MRC, provided that this designalion
is made enforceable. The term "MRC" is de-
fined in §117.10, concerning Definitions, a
rule not currenlly open for rulemaking. The
definition’ allows the possibilty for a permit
condition to limit MRC. Enforceable permit
conditions which limit a unit's production ca-
pacily should include physical restrictions on
the equipment of sufficient scope to require a
unit shutdown to remove the restrictions.
Keeping records of actual maximum hourdy
fuel inputs has also been required. The staf
anticipates that boilers and heaters rated less
than 100 MMBtu/hr wili need to be regulated
under NO_ RACT. The staif's concem is that
the recommendalion could postpone certainly
on control requirements for this equipment
without increasing the time allowed by statute
to implement the emission controls.

TCC et al. and Dow commented that main-
taining daily records of fuel usage, as re-
quired by §117.580(c), is burdensome and
not essential to determine daily emission lev-
els. They suggested that fuel usage records
be maintained on a monthly basis. Since the
source cap allows emissions averaging on a
30-day rolling basis, the additional consiraint
of a maximum daily cap must be imposed to
avoid having any day's emissions higher than
what would have been allowed under a tradi-
tional emissions averaging program. Compli-
ance with the daily emissions fimit cannot be
verified unless daily records of fuel usage are
maintained. TCC et al. and Dow suggested
replacing the term "15 working days® in
§117.580(e), relating to reporting of source
cap exceedances, with "21 days" to avoid
confusion. GHASP commented thal written
reports of exceedances should be submitied
to the TNRCC within five, rather than 15 days
of the occurence as proposed in
§117.580(e). In specifying a time frame for
reporting of source cap exceedances, the
staff attempted to balance the need for
prompt notification to the agency with a real-
istic assessment of the time required for com-
panies to idenlify and report problems
resulting in exceedances. The staff believes
that the proposed time frame reasonably
meets both these criteria, and has changed
the wording from “15 working days" to “21
days.”

TCC et al. and Dow staied that units not
subject to the emission limits of §117.205, but
which have been modified and have achieved
emission reductions since November 15,
1990, should be allowed credit under the
source cap in the same manner as alowed
for shutdown equipment. The commenters
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also stated that such units should be allowed
to apply reduction credits in the cap as long
as these credits have not been used for NSR
olfset or PSD netling determinations.

The staff disagrees with the first comment,
since it is basically the same argument made
elsewhere in the commenters’ testimony that
the ditference between a lower NSR, PSD, or
NSPS emission limit and a higher RACT limit
can be credited in a source cap. Credit can
only come from additional actual reductions
from the source which result in an emission
rate lower than the pre-trade allowable emis-
sion rate. EPA’s NO, RACT Trading Guid-
ance allows the use of non-RACT emission
units to provide credit for RACT emission
units, as long as any applicable LAER, BACT,
or NSPS requirements are met, and the trade
results in exceptional environmenial benefit
applying appropriate offset ratios. it would be
most appropriate to address this issue in fu-
ture rulemaking which will establish emission
limits in §117.205 for cumently exempt
sources. This would extend 2pplicability of
§117.205(h), one of the subjacts of the cur-
rent rulemaking, to these sources. Section
117.205(h) provides that NO_ reduction pro-
jects permitted between November 15, 1990,
and June 9, 1993, that were solely for the
purpose of making early NO, reductions shall
be subject to the applicable RACT emission
limitation of this Chapter.

With regard to the second comment, concem-
ing use of excess emission credits which
were not relied upon for NSR offset or PSD
netting determinations, the staff agrees that
such credits may be applied lo the source
cap, following tha conditions set out else-
where in the rule. All units in an equipment
category (either RACT or non-RACT sources)
from which the credits are obtained would
have to be included in the cap. As discussed
previously, the exceptional environmental
benefit requirements, including appropriate
ofiset ratios, would have to ba met by non-
RACT sources. The staff has added language
to the rule clarifying that emission reductions
from shutdowns or curtailments which have
not been used for netting or oftset purposes
under the TNRCC Air Permits Program or
have not resulted from any other state or
federal requirement may be included in the
baseline for establishing the cap.

TCC et al. and Dow suggested that for pur-
poses of caiculating the source cap emission
limit in §117.580(h)(2) for retired units, the
actual monthly average heat input and the
maximum daily heat input be used along with
the applicable emission limit of §117.205(a)-
(c). The stalt agrees that the calculation pro-
cedures contained in §117.580(h)(2) and
§117.580(b) should be consistent. The staff
has revised the language in §117.580(b), so
no change in wording is necessary for
§117.580(h)(2) since it aready refers to sub-
section (b). However, the requirements for
establishing the allowable emission limit R in
§117.580(b) are more comprehensive than
the commenters’ suggestion to use only the
applicable emission limit of §117. 205(a)-(c).
This distinction is discussed in detail in the
portion of the testimony evaluation concern-
ing the definition of the allowable emission
limt R for non-retired units.

TCC et al. and Dow recommended the dele-
tion of §117.580(h)(3), dealing with proration
of actual heat input and maximum capacity of
retired units. GHASP objected to including
units in the source cap which had been shut-
down more than 120 days prior to submitling
a permit for NO,_ RACT. The staff does not
agree with TCC et al. and Dow's suggestion
fo delete §117. 580(h)(3). In response to
GHASP’s comment, the staff notes that since
permils are not required for inclusion of shut-
down units in the source cap, it is assumed
that the commenter is referring to submission
of the initial control plan. The rule prohiits
use of credits for any shutdown occuring
before November 15, 1990, and requires a
proration of the actual heat input and maxi-
mum capacity based on the actual number of
days of operation rom January 1, 1991, to
December 31, 1992. Allowing credit for shut-
down of equipment which occurred prior to
the sffective date of the rule is an innovative
approach to establishing RACT requirements.
Prorating in such a manner strikes an equita-
ble balance between shutdowns which oc-
curred for purely economic reasons and
shutdowns undertaken with air quality consid-
erations in mind. The staff believes that this is
a reasonable requirement.and has retained
the rule language as proposed.

TCC et al. and Dow recommended the dele-
tion of §117.580(h)(4), which requires that
retired units be shutdown and rendeted inop-
erable prior to the final compliance date of
May 31, 1995. The staff agrees with the
commenters that the proposed
§117.580(h)(4) should be deleted. Shutdown
unils are treated in two different ways, de-
pending on whether the shutdown occurs be-
fore or after the effective date of the rule, not
the final compliance date. A unit subject to
emission limits under §117.205 and in opera-
tion on the effective dale of the rule is not
treated specially under the plant cap if it sub-
sequently shuts down. The unit’s contribution
to the cap limit is calculated in accordance
with §117.580(b). The owner or operalor
would be able to start the unit if it fully meets
the monitoring requirements of §117. 580(c),
so that continuous compliance with the cap is
demonstrated. The proposed §117.580(h)(4)
has been deleted.

TCC et al., Dow, and Amoco Oil commented
that in §117.580(h)(6), shutdown units ren-
dered inoperable, but not permanently retired,
should be identified in the initial control plan.
They stated that such units should not have
to obtain a permit amendment before resum-
ing operation, since this would force facilities
to retrofit to a stricter BACT, rather than a
RACT, standard. Instead, the commenters
stated that shutdown units resuming opera-
tion need only file a revised control plan and
apply for the general construction permit un-
der §117.550. GHASP commented that only
shutdown units which have been permanently
retired should be allowed in the source cap
The staff agrees with the commenters that
shutdown unils should be identified in the
initial control plan. The staff also agrees that
a permit or permit amendment is not needed
for a nonoperating unt 10 resume operation
under the cap. The statf disagrees with
GHASP’s comment. As discussed in the pre-
vious comment, the owner or operator would

be able to start the unit if it fully meets the
monitoring requirements of §117.580(c), and
continuous compliance with the cap is dem-
onstrated. The staff discussed the possible
need 1o develop procedures specific to revis-
ing a source cap compliance plan. There will
not be a potential need to modity the final
source cap control plan until after May 31,
1995. The staff and industry have not had
very much time to consider the source cap
and issues relating to the need to modify the
cap are more likely to develop at a later date.
Such language could be developed for possi-
ble inclusion in §117.217, concering Revi-
sion of Final Control Plan. The staff has
deleted the second sentence of proposed
§117.580(h)(6) and deferred the issue of re-
visea final control plans to future rulemaking.

TCC et al., Dow, and Amoco Oil stated that
allowing state or federally enforceable shut-
down credits in §117.580(h)(7) only after the
etfective date of the rule would favor compa-
nies which postponed NO, reductions until
required. They recommended that November
15, 1990. be set as the baseline date for
allowir.g sautdown credits. They further com-
mented that any excess credits from previous
PSD netting or NSR offsets be available for
inclusion in the source cap baseline. EPA's
NO, RACT Trading Guidance aliows some
shutdown credits which occur prior to the
effective date of the rule to be applied to
reduce the reductions required of a source.
This element of the source cap rule reduces
the effectiveriess of the rule. EPA’s policy
limits the extent of this loss of effectiveness. it
is noted that shutdowns which occurred after
November 15, 1990, and prior to the effective
date of the rule, which have not been made
federally enforceable, are creditable.

TCC et al. and Dow commented that emis-
sions contributions from start-ups, shut-
downs, and upset/maintenance episodes in
§117.580(j) should be based on the maxi-
mum emission rate for the affected unit, un-
less data can be provided to demonstrate that
actual emissions were lower. GHASP com-
mented that upset emissions and other spill,
leak, and emergency emissions did not ap-
pear to be counted in the source cap, but
should be. Excluding emissions occurring
from units during periods of start-up, shut-
down, or upset/mamntenance could create an
incentive to oveireport the duration of these
periods. The staff has revised the language to
allow the option for the owner or operator to
provide data which demonstrates that actual
emissions were less than maximum emission
rates during the period. Regarding GHASP’s
comment, the paragraph requires upset or
"emergency” emissions to be counted in the
source cap, but the types of sources and the
nature of NO, emissions is such that the
concepts of spills or leaks are not really appli-
cable.

TCC et al. and Dow disagreed that in
§117.580(k), an exceedance of the source
cap emission limit shall constitute an
exceedance for each unit included in the cap.
They stated that this issue would be better
addressed by a separate enforcement policy
rather than through rulemaking. GHASP sup-
ported this portion of the rule. The source cap
approach to compliance is new. There are
many areas in which details will need to be
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worked out. Enforcement policy is one of
these areas. The policy will not need to be in
effect until May 31, 1995. The goal of an
enforcement policy toward source caps is to
ensure that the level of deterrence fo non-
compliance is maintained at the level which
would have otherwise applied in the absence
of source caps. Since the staff has not had
time to expiore enforcement policies and
these policies do not necessarily require
rulemaking, the proposed paragraph has
been deleted.

Use of
(PEMS).

TCC et al. and Dow requested more options
under §117.580(c), which proposes CEMS for
each unit included in the source cap. They
commented that paramefric monitoring
should be allowed for boilers and heaters
rated greater than 100 MMBtwhr or for gas
turbines rated greater than 10 MW. The other
suggested option besides CEMS and PEMS
was to use the unit's maximum emission rate
as measured by initial testing or the unit's
controlled or uncontrolied potential to emit.
TCC et al, Dow, Amoco Oil, and Amoco
Chemical cited the following advantages for
PEMS' cost savings, greater reliability, real
emissions reductions, and ease of model ver-
ification. Dow stated that PEMS offer the pos-
sibility of better quality data with less down
time than CEMS and listed two units in other
states with permits or pending permits to use
PEMS. Amoco Gil and Amoco Chemical ex-
pressed support for use of PEMS not only in
the source cap rule, but also in other parts of
this Chapter presently requiring CEMS.
Amoco Oil suggested that §117.570, con-
cerning Alternate Means of Compliance, be
reopened for public comment to allow the use
of PEMS upon approval of the Executive Di-
rector. The Council of Industrial Boiler Own-
ers (CIBO) commented that PEMS are in
many cases more accurate than CEMS and
noted that EPA has recognized the validity of
altlernative monitoring methods in its own
rulemaking in 40 CFR 75, Subpart E Atterna-
tive Monitoring Systems.

The industry NO, RACT work group brought
new information to the TNRCC staff regarding
advanced technology using regression analy-
sis to predict emissions in July 1993. The
staff recognizes that less costly methods of
determining actual emission rates are vitally
needed in the field of air pollution control. The
new technology appears to be very promis-
ing. The staff worked with industry to modity
Subpat E in an effot to make it a
costeffective and reliable standard for demon-
strating the equivalency of PEMS to CEMS
for industrial sowces. Subpart E, promul-
gated in January 1993, is cumrently specifi-
cally applicable to electric utility unts required
to monitor emissions under Title IV of the
FCAA.

The Subpart E requirement to compare 30
days of paired CEMS/PEMS data sets in one
of the statistical tests has been identified as
being cost-ineffective. The EPA's apparent
intent in requinng a minimum of 30 days of
data is to demonsirate that the PEMS is ca-
pable of predicting actual emissions at a wide
variety of operating conditions. Alternatively,
the staff believes that equivalency of PEMS

Predictive Emissions Monitors

to CEMS can be demonsirated by requiring
24 hours of continuous testing rather than 30
days. These lests, however, must be con-
ducted for every fuel supply at three different
load levels (low, high, and normal operating
levels). In addition to testing at different load
levels, equivalency of PEMS to CEMS will be
verified for seasonal variability by further re-
quiring testing to be conducted quarterly for
at least one wunit in a category of units. Data
collection of 24 successive emission data
points which are either 20-minute averages or
hourly averages were found to be adequate
for performing reliable statistical analyses at
every load level and for every fuel supply.
The increased variabilty inherent in the
shorter, 20-minute averages makes for a
more stringent equivatence test than the com-
parison of one-hour average data required by

Subpart E.

The Chapter 117 continuous emissions moni-
toring requirements in §117.213 are not a
subject of current rulemaking. In the future, it
will be necessary to review §117.213 to con-
sider the implementation of EPA's enhanced
monitoring rules required by FCAA Title Vii. it
would be appropriate to consider alternative
monitoring procedures applicable to all af-
fected units at that time. The staff believes
this is the more appropriate section to con-
sider opening than §117.570, which ad-
dresses intersource trading.

TCC et al. and Dow requested that in cases
where PEMS is used instead of CEMS to
show compliance with the source cap, the
results of initial demonstration of compliance
be submitted no later than 180 days past May
31, 1995. Dow commented that since some
boiler and gas turbine retrofit projects might
not be complete until late May, 1995, an
extension of 60 to 180 days should be al-
lowed for submitting test results using PEMS.
during PEMS development, Dow recom-
mended use of an alternate monitoring sys-
tem and use of a portable CEMS or maximum
emission rate value to calculate the emission
cap.

Pennzoil requested clarification as to whether
the source cap rule requires installation of
CEMS on internal combustion engines. The
staff has followed TCC et al.’s suggestion to
allow the use of the maximum emission rate
in lieu of installing a CEMS to monitor NO,,
CO, and 02 or CO2 for any equipment not
required to install CEMS under §117.213(b),
which would include internal combustion en-
gines.

Subchapter B. Combustion at
Existing Major Sources

Utility Electric Generation
e 30 TAC §117.105

The amendment is adopted under the Texas
Health and Safety Code (Vernon 1990),
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
purposes of the TCAA.

§117.105. Emission Specifications.
(a)-(1) (No change.)

(m) For purposes of  this
subchapter, the more stringent of any permit
NO_ emission limit in effect on June 9,
1993, under a permit issued pursuant to
Chapter 116 of this title (relating to Control
of Air Pollution by Permits for New Con-
struction or Modification) and the NO,
emission limits nf subsections (a)-(i) of this
section shall apply., except that gas-fired
boilers and heaters operaung under a permit
issued after March 3, 1982, with an emis-
sion limit of 0.12 pound NO, per million
Btu heat input, shall be limited to that rate
for the purposes of this subchapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 19,
1933

TRD-9332645 Mary Ruth Holder

Drrector, Lagal Services

Texas Natural Resource
Conservation
Commnussion

Effective date: December 15, 1993
Proposal publication date. June 15, 1993

For further information, please call' (512)
908-6087

¢ L 4 ¢

Commercial, Institutional, and
Industrial Sources

* 30 TAC §117.205

The amendment 1s adopted under the Texas
Health and Safety Code (Vernon 1990),
Texas Clean Air At (TCAA), §382 017, which
provides the Texas Natural Resource Con-
servation Commission with the euthonty to
adopt rules consistent with the policy and
purposes of the TCAA,

§117.205. Emission Specifications
(a)-(g) (No change.)

(h) For purposes of thus subchapter,
the more stringent of any permit NO, emis-
sion limit in effect on June 9, 1993, under a
permit issued pursuant to Chapter 116 of
this title and the emission limits of subsec-
tions (a)(3)(b), and (c) of this section shall
apply, except that'

(1) gas-fired boilers and heaters
operating under a permit issued after March
3. 1982, with an emussion limit of 0.12
pound NO, per million Btu heat input, shall
be limited to that rate for the purposes of
this subchapter, and

(2) gas-fired boilers and process
heaters which have had NO, reduction pro-
jects permitted since November 15, 1990,
and prior to June 9, 1993, that were solely
for the purpose of making early NO, reduc-
tions, shall be subject to the appropriate
emussion limit of subsections (a)(3)(b), and
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(c) of this section. The affected person must
document that the NO, reduction project
was solely for the purpose of obtaining
early reductions, and include this documen-
tation in the initial control plan required in
§117.209 of this title (relating to Initial
Control Plan Procedures).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
¢y's legal authority.

Issued in Austin, Texas, on November 19,
1993.

TRD-9332646 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Conservation
Commiesion

Effective date: December 15, 1993
Proposal publication date: June 15, 1993

For further information, please call: (512)
908-6087

¢ ¢ ¢

Subchapter D. Administrative
Provisions
¢ 30 TAC §117.540, §117.550

The repeals are adopted under the Texas
Health and Safety Code (Vernon 1990),
Texas Clean Air Act (TCAA), §382.017, which
provides TNRCC with the autherity to adopt
rules consistent with the policy and purposes
of the TCAA.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and fourd to be a valid exercise of the agen-
cy's legal authority.

Issuedt in Austin, Texas, on November 19,
1993.

TRD-9332647 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Conservation
Commission

Efective date: December 15, 1993
Proposal publication date: June 15, 1933

For further information, please call: (512)
908-6087

¢ L 4 *

¢ 30 TAC §§117.540, 117.550,
117.580

The new sections are adopled under the
Texas Health and Safety Code (Vernon
1990), Texas Clean Air Act (TCAA),
§382.017, which provides TNRCC with the
authority to adopt rules consistent with the
policy and purposes of the TCAA.

§117.540. Phased Reasonably Available
Control Technology (RACT).

(a) The owner or operator affected

by the provisions of this chapter (relating to
Control of Air Pollution from Nitrogen

Compounds) who determines that compli-
ance by May 31, 1995, is not practicable
may submit a petition for phased RACT.
The process for submitting a petition and
receiving approval shall be based on the
following.

(1) The petition shall be submit-
ted by October i, 1994, or as soon as
possible after such date upon a demonstra-
tion by the owner or operator that the peti-
tion was not submitted by October 1, 1994,
due to unforeseen circumstances.

(2) The owner or operator of the
affected unit or units shall submit informa-
tion in the petition to the Texas Natural
Resource  Conservation ~ Commission
(TNRCC) and a copy to the United States
Environmental Protection Agency (EPA)
Regional Office in Dallas which will dem-
onstrate all of the following:

(A) compliance by May 31,
1995, is impracticable due to the unavail-
ability of nitrogen oxides (NO,) abatement
equipment, engineering services, or con-
struction labor; system unreliability; manu-
facturing unreliability; equipment
unreliability; or other technological and
economic factors as TNRCC determines are
appropriate;

(B) there is a proposed stage-
by-stage program for compliance and
clearly specified compliance milestones for
each unit;

(C) there is a commitment to
implement the portion of the phased RACT
petition that can be implemented by May
31, 1995; and

(D) the final compliance
date specified in the petition shall be as
soon as practicable, but in no case later than
August 31, 1996, except as approved by the
Executive Director.

(3) Each petition for phased
RACT shall contain the information re-
quired by at least one of the following
criteria.

(A) If compliance by May
31, 1995 is impracticable due to the un-
availability of NO, abatement equipment,
engineering services, or construction labor,
the following information shall be included
in the petition for phased RACT:

(i) a list of the company
names, addresses, and telephone numbers of
vendors who are qualified to provide the
services and equipment capable of meeting
the applicable emission limitation under this
chapter and who have been contacted to
obtain the required services and equipment.

A copy of the request for bids along with
the dates of contact shall also be provided
to show a good-faith effort to obtain the
required services and equipment necessary
to meet the requirements of this chapter by
May 31, 1995; and

(ii) copies of responses
from each of the vendors listed in clause (i)
of this subparagraph showing that they can-
not provide the necessary services and in-
stall the appropriate equipment in time for
the unit to comply by May 31, 1995. Such
responses shall include the reasons why the
services cannot be provided and why the
equipment cannot be installed in a timely
manner.

(iii) if work on the project
will be provided by the owner or operator,
the petition for phased RACT shall inciude
documentation that the necessary NO,
abatement equipment, engineering services,
or construction labor could not be obtained
in a timely manner from either in-house or
external sources, as well as a detailed de-
sign or installation schedule for the required
services or equipment to be provided by the
owner or operator.

(B) If compliance by May
31, 1995, is impracticable due to system
unreliability for sources in the utility indus-
try, defined as the inability or threatened
inability of a utiliiy grid system to fulfill
obligations to supply electric power, the
following information shall be included in
the petition for phased RACT:

(i) standard load fore-
casts, based on standard forecasting models
available throughout the utility industry, ap-
plied to the period May 31, 1993- May 30,
1995,

(i) outage schedule for
all units in the utility grid to which the
subject unit belongs; and

(iii) specific reasons why
an outage for the purpose of installing NO,
emission control equipment cannot be
scheduled by May 31, 1995.

(C) If compliance by May
31, 1995, is impracticable due to manufac-
turing unreliability, defined as the inability
or threatened inability of a source to fulfill
contractual obligations to supply a product
or products, the following information shall
be included in the petition for phased
RACT:

(i) centification by an au-
thorized official of the company showing
manufacturing obligations for which the
company is contractually obligated. Manu-
facturing obligation information shall in-
clude copies of contracts signed by an
authorized official of the company or simi-
lar documentation and shall exclude com-
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mercially sensitive information;

. (ii) historical and planned
outage schedules for all units whose manu-
facturing capacity would be affected by the
outage of the affected unit; and

(iii) specific reasons why
an outage for the purpose of installing NO,
emission control equipment cannot be
scheduled by May 31, 1995.

(D) I compliance by May
31, 1995, is impracticable due to equipment
unreliability, defined as the reduced avail-
ability and operating reliability of a unit
resulting from the operation of NO, control
equipment on that unit, the following infor-
mation shall be included in the petition for
phased RACT:

(1) specific reasons why
the new NO, control equipment will reduce
the current reliability of the operating unit;

(ii) historical availability
and forced outage data expressed as annual
percentages and the differences in each ex-
pected with the new NO, control equipment.
Availability is defined as the sum of hours
the equipment is in service plus the hours
the equipment is not in service, but avail-
able for service, divided by the number of
hours in the reporting period. A forced out-
age is defined as down time which occurs
as a result of a trip, emergency shutdown,
or unplanned maintenance;

(iii) most recent operat-
ing history available from the vendor for the
new NO, control equipment, including ac-
tual test operating hours, actual load during
testing, and specific problems that resulted
in lost availability; and

(iv) reasons why the No,
Control technology is not considered proven
including vendor test and commercial oper-
ating data, if available from the vendorl.

(E) U compliance by May
31, 1995, is impracticable due to other tech-
nical factors, the petition for phased RACT
shall contain such documentation as the Ex-
ecutive Director establishes is appropriate
for such technical factors.

(F) I compliance by May

31, 1995, is unreasonable due to economic

considerations, excluding the time value of

" money. the petition for phased RACT shall

contain the following information showing

comparisons of the cost of compliance by

May 31, 1995, and the cost of compliance

by the final compliance date specified in the
petition:

(i) the costs of additional
outages, if applicable, necessitated by com-
pliance with the emission specifications of
this chapter by May 31, 1995, as demon-

strated by comparison to costs of actual
historical and planned outages;

{(ii) comparisons of the
cost of obtaining the NO, abatement equip-
ment, engineering services, or construction
labor necessary to comply by May 31,
1995, and the cost of obtaining the NO,
abatement equipment, engineering services,
or construction labor by the final compli-
ance date specified in the petition. Copies
of legally binding contracts, signed by an
authorized official of the company, shall be
submitted to document these costs. If the
required NO, abatement equipment, engi-
neering services, or construction labor will
be provided by the owner or operator, as
provided for in paragraph (4) of this subsec-
tion, certification by an authorized official
of the company may be submitted in lieu of
contracts to document these costs; or

(iii)  other economic fac-
tors, documented as the Executive Director
establishes is appropriate for such economic
factors.

(4) All petitions for phased
RACT shall include copies of legally bind-
ing contracts with the primary vendors for
each project, signed by an authorized offi-
cial of the company, showing a detailed
design or installation schedule for the re-
quired services or equipment to be provided
by that vendor, with a completion date no
later than August 31, 1996, except as ap-
proved by the Executive Director. Any
commercially sensitive financial informa-
tion or trade secrets should be excised from
the contracts.

(5) Within 30 days of receiving
a petition for phased RACT, the Executive
Director shall inform the applicant in writ-
ing that the petition is complete or that
additional information is required. If the
petition is deficient, the notification shall
state any additional information required.
The requested information correcting the
deficiency must be received by the Execu-
tive Director within 30 days of the date of
the letter notifying the applicant of the defi-
ciency.

(6) The Executive Director shall
approve or deny the petition within 90 days
of receiving an administratively complete
phased RACT petition. The Executive Di-
rector shall approve a petition for phased
RACT if the Executive Director determines
that compliance is not practicable by May
31, 1995, because of either the unavailabil-
ity of nitrogen oxides abatement equipment,
engineering services, or construction labor;
system unreliability; manufacturing
unreliability; equipment unreliability; or
other technological and economic factors as
TNRCC determines are appropriate.

(7) Any person affected by the
Executive Director’s decision to deny a pe-
tition for phased RACT or to deny a revi-

sion to an approved phased RACT petition
may appeal the decision to the Board within
30 days after the date of the decision. Such
appeal is to be taken by written notification
to the Executive Director. Section 103.71 of
this title (relating to Request for Action by
the Board) should be consulted for the
method of requesting Commission action on
the appeal. Approved petitions for phased
RACT may be revised by the Executive
Director upon a showing of just cause by
the applicant.

(8) Approval of a phased RACT
schedule by TNRCC does not waive any
applicable federal requirements or eliminate
the need for approval by EPA.

(9) The holder of an approved
phased RACT determination shall comply
with each specified compliance milestone
and each date for compliance provided in
the approved petition, as well as any other
condition established in the approval.

(b) The Executive Director shall
initiate a reevaluation of the fiial compli-
ance dates specified in this undesignated
head (relating to Administrative Provisions)
one year after the adoption of this chapter.
The Executive Director shall evaluate the
practicability of all sources complying with
§§117.105, 117.107, 117.205, 117.207,
117.305. and 117.405 of this title (relating
to Emission Specifications; Alternative
System-Wide Emission  Specifications;
Emission Specifications; Alternative Plant-
Wide Emission Specifications; Emission
Specifications; and Emission Specifications)
by May 31, 1995. The Executive Director
shall base the evaluation on the information
contained in the control plans required by
§§117.109, 117.209, 117.309, and 117.409
of this title. In evaluating the practicability
of compliance by May 31, 1995, the Execu-
tive Divector shall take into consideration
the availability of NO, abatement equip-
ment, engineering services, or construction
labor; system unreliability; manufacturing
unreliability; equipment unreliability, or
other technological and economic factors as
the TNRCC determines are appropriate.
Within 15 months after adoption of this
chapter, the Executive Director shall pub-
lish notice in the Texas Register of the
intent to either retain or extend by
rulemaking the final compliance dates of
this undesignated head.

§117.550. Standurd Construction Permits
Jor NO, RACT Projects.

(@ In lieu of complying with the
permitting requirements of Chapter 116 of
this title (relating to Control of Air Pollu-
tion by Permits for New Construction or
Modification), any person who installs ni-
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trogen oxides (NO,) abatement equipment
or implements a NO, control technique in
order to comply with the requirements of
this chapter shall be entitled to a standard
permit under the following conditions.

(1) The change must not resuit
in an increase of the unit’s or the facility's
production capacity, as documented in ac-
cordance with  §§117.119, 117219,
117319, and 117.419 of this title (relating
to Notification, Recordkeeping, and Report-
ing Requirements), as applicable, except in
the following cases.

(A) For gas turbines, any in-
crease in capacity must be a direct result of
the requirement to implement controls on
existing units required to meet emission
limitations required by §117.105 of this title

(relating to Emission Specifications),
§117.107 of this title (relating to Alternative
System-Wide Emission Specifications),

§117.205 of this title (relating to Emission
Specifications), §117.207 of this title (relat-
ing to Alternative Plant-Wide Emission
Specifications), and §117.580 of this title
(relating to Source Cap).

(B) For permitted equipment
other than gas turbines, any increase in
capacity must be a direct result of the re-
quirement to implement controls on existing
units previously permitted in accordance
with the requirements of Chapter 116 of this
title that are required to meet emission limi-
tations required by §§117.105, 117.107,
117.205, 117.207, 117.305, 117. 405, or
117.580 of this title. Such units must re-
main in compliance with all terms and limi-
tations of their permits and cannot utilize
the increase in production capacity without
satisfying the permitting requirements of
Chapter 116 of this title.

(C) For grandfathered equip-
ment other than gas turbines, any increase
in capacity must be a direct result of the
requirement to implement controls on exist-
ing units that are required to meet emission
limitations required by §§117.105, 117.107,
117205, 117.207, 117.305, 117. 405, or
117.580 of this title. Such grandfathered
units cannot utilize the increase in produc-
tion capacity without satisfying the permit-
ting requirements of Chapter 116 of this
title.

(2) Any emission increase of an
air contaminant other than NO, must be a
direct result of the requirement to install
NO, abatement equipment or implement a
NO, control technique and shall comply
with the emission specifications of
§8117.105, 117.107, 117.205, 117207,
117.305, 117405 of this title; §§117.121,
117221, 117.321, 117.421 of this title (re-
lating to Alternative Case Specific Specifi-

cations); or §117.580 of this title, as
applicable.

(3) If installation of NO, abate-
ment equipment or implementation of a
NO, control technique will result in a sig-
nificant net increase (for purposes of this
chapter, "significant net increase” for
nonattainment pollutants means an increase
of emissions equal to or greater than the
amount specified in the MAJOR MODIFI-
CATION column of Table I in §101.1 of
this title (relating to Definitions), and for
attainment pollutants, the definition in 40
Code of Federal Regulations 52.21(b)(23))
in representative actual annual emissions of
any criteria pollutant over levels used for
that source in the most recent air quality
impact analysis in the area, a person claim-
ing a standard permit shall submit informa-
tion sufficient to demonstrate that the
following conditions will be met:

(A) considering the NO, re-

ductions that will result from implementa-

tion of the requirements of this part, the
emissions increase shall not cause or con-
tribute to a violation of any national ambi-
ent air quality standard;

(B) the emissions increase
shall not cause or contribute to a violation
of any Prevention of Significant Deteriora-
tion (PSD) of air quality regulation incre-
ment; and

(C) the emissions increase
shall not cause or contribute to a violation
of a visibility limitation.

(4) Emission increases eligible
for a standard permit shall:

(A) be quantified in the in-
tial compliance plan, and

(B) be tested as required by
§§117.111, 117211, 117.311, and 117411
of this title (relating to Initial Demonstra-
tion of Compliance), as applicable.

(5) Notice of the intent to be
covered by the standard permit must be
accompanied by a carbon monoxide (CO)
minimization plan, describing efforts to be
taken to minimize increases in CC emis-
sions that will result from installing NO,
abatement equipment or implementing a
NO, control technique.

(6) Notice of the inteat to be
covered by a standard permit shall be filed
with the agency before a standard permit
can be claimed Such notice should be filed
on or before the date for filing an initial
control plan as required by §§117.109,
117.209, 117.309, and 117.409 of this title
(relating to Control Plan Procedures), as

applicable. Information required under para-
graph (3) of this subsection shall be submit-
ted no later than 14 days prior to the
commencement of construction for the in-
stallation of NO, abatement equipment or
implementation of a NO, control technique.

(b) Unless notified by the Execu-
tive Director to the contrary, any person
who submits notice of the intent to be cov-
ered by the standard permit is authorized to
emit the increase in the quantity of pollut-
ants emitted or change in the type of pollut-
ants emitted under the terms and conditions
of this permit 14 days after the date that the
notice of intent is postmarked, if all re-
quired submissions have been made. The
Executive Director may deny coverage un-
der this permit at any time upon a determi-
nation that the terms and conditions of this
permit are not being met : nd may require
submittal of a permit or permit amendment
application for a permit under Chapter 116
of this title. Emissions covered by a stan-
dard permit must comply with all rules and
regulations of the Texas Natural Resource
Conservation Commission.

(c) For purposes of compliance
with the PSD and nonattainment new source
review provisions of Chapter 116 of this
title, an increase that satisfies the require-
ments for a standard permit shall not consti-
tute a physical change or a change in the
method of operation. For purposes of com-
pliance with the Standards of Performance
for New Stationary Sources regulations pro-
mulgated by the United States Environmen-
tal Protection Agency in 40 Code of Federal
Regulations (CFR) 60.14, an increase that
satisfies the requirements for a standard per-
mit shall satisfy the requirements of 40 CFR
60.14(e)(5).

(d) All representations made in as-
sociation with a notice of intent to claim a
standard permit become conditions upon
which the NO_ abatement equipment cov-
ered by the standard permit shall be con-
structed and operated or the NO, control
technique implemented. It shall be unlawful
for any person to vary from such represen-
tations if the change in conditions will af-
fect that person's right to claim a standard
permit under this section. Any change in
conditions such that a person is no longer
eligible to claim a standard permit under
this section requires submission of a permit
or permit amendment application for a per-
mit under Chapter 116 of this title.

§117.580. Source Cup.

(a) An owner or operator may
achieve compliance with the emission limits
of §117.205 of this title (relating to Emis-
sion Specifications) by achieving equivalent
nitrogen oxides (NO,) emission reductions
obtained by compliance with a source cap
emission limitation in accordance with the
requirements of this section. Each equip-
ment category at a source whose individual
emission units would otherwise be subject
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to the NO, emission limits of §117.205 of
this title may be included in the source cap.
Any equipment category included in the
source cap must include all emission units
belonging to that category. Equipment cate-
gories include, but are not limited to, the

NO, 30-day rolling

average emission cap

following: steam generation, electrical gen-
eration, and units with the same product
outputs, such as ethylene cracking furnaces.
All emission units not included in the
source cap shall comply with the require-
ments of §117.205 or §117.207 of this title
(relating to Alternative Plant-Wide Emis-
sion Specifications).

(b) The source cap allowable mass
emission rate shall be calculated as follows.

(1) A rolling 30-day average
emission cap shall be calculated for all
emission units included in the sousce cap
using the following equation:

Actual annual heat input

(1b/day) Operating days
where: i = each emission unit in the emission cap
N = the total number of emission units in the
emission cap
R, = (A) For emission units subject to the fed-

eral New Source Review (NSR) requirements of

40 Code of Federal Regulations (CFR)

51.165(a),

40 CFR 51.166,

or 40 CFR 52.21, or

to the requirements of Chapter 116 of this

title (relating to Control of Air Pollution

by Permits for New Construction or Modifica-

tion) which implements these federal require-

ments,

or emission units that have been

subject to a New Source Performance Standard

requirement of 40 CFR 60 prior to

18 TexReg 8970

December 3, 1993

Texas Register ¢



June 9, 1993, R, is the lowest of the actual
emission rate or all applicable federally
enforceable emission limitations as of

June 9, 1993 that apply to emission unit i in
the absence of trading. All calculations of
emission rates must presume that emission
controls in effect on June 9, 1993 are in
effect for the two-year period used in calcu-

lating the actual annual heat input.

(B) For all other emission units, R, is the
lowest of the reasonably available  control
technology (RACT) limit of §117.205(a)(3)-(c)
or §117.207(f) of this title or the best
available control technology (BACT) limit for
any unit subject to a permit issued pursuant
to Chapter 116 of this title that applies to

emission unit i in the absence of trading.

Actual annual = Actual historical average annual heat input,
heat input as certified to the TNRCC, for the two-year
period prior to June 9, 1993. The Executive

Director may allow the use of a different
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Operating days

(2) A maximum daily cap shall
be cakculated for all emission units included
in the source cap using the following equa-
tion:

No,; maximum daily cap N
(1b/day) =

where: -

Maximum daily

heat input

(3) Each emission unit included
in the source cap shall be subject to the
requirements of both paragraphs (1) and (2)
of this subsection at all times.

(4) The owner or operator at its
option may include any of the entire classes
of exempted units listed in §117.207(f) of
this title in a source cap. Such units shall be
required to reduce emissions available for
use in the cap by an additional amount
calculated in accordance with the United
States Environmental Protection Agency's
proposed Economic Incentive Program rules
for offset ratios for trades between Rﬁfl‘

consecutive 24-month period that is more

representative of normal unit operation.

= The average number of days per year during

the 24-month period that fuel was fed to the

unit.

;_:1 (Ry x Maximum daily heat input)

i, N, and R, are defined as in paragraph (1)

‘'of this subsection.

The maximum heat input, as certified to the

TNRCC, allowed or possible (whichever is

lower) in a 24-hour period.

and non-RACT sources, as published in the

. February 23, 1993, issue of the Federal

Register (58 FR 11110).

(5) For stationary internal com-
bustion engines, the source cap allowable
emission rate shall be calculated in pounds
per hour using the procedures specified in
§117.207(g)(2) of this title.

(6) For stationary gas turbines,
the source cap allowable emission rate shall
be calculated in pounds per hour using the
procedures specified in §117.207(g) (3) of
this title.

(c) The owner or operator who

elects to comply with this section shall per-
form the following.

(1) For each unit included in the
source cap. either:

(A) install, calibrate, main-
tain, and operate a continuous exhaust nitro-
gen oxides (NO,) monitor, carbon monoxide
(CO) monitor, an oxygen (O,) (or carbon
dioxide (CO,)) diluent monitor, and a total-
izing fuel flow meter. The required continu-
ous emissions monitoring systems (CEMS)
and fuel flow meters shall be used to mea-
sure NO,, CO, and O, (or CO,) emissions
and fuel use for each affected unit and shall
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be used to demonstrate continuous compli-
ance with the source cap. Any CEMS shall
meet all installation and performance testing
requirements of §117.211 of this title (relat-
ing to Initial Demonstration of Compli-
ance), all quality assurance requirements of
§117.213(b) of this title (relating to Contin-
uous Demonstration of Compliance), and
the requirements of §117.219 of this title
(relating to Notification, Recordkeeping,
and Reporting Requirements); or

(B) install, calibrate, main-
tain, and operate a predictive emissions
monitoring system (PEMS) and a totalizing
fuel flow meter. The required PEMS and
fuel flow meters shall be used to measure
NO,, CO, and O, (or CO,) emissions and
fuel flow for each affected unit and shall be
used to demonstrate continuous compliance
with the source cap. As alternatives to using
PEMS to monitor O, or CO,, subparagraph
(A) of this paragraph or similar alternative
method approved by the Executive Director
may be used. The PEMS shall be installed,
initially certified in accordance with clause
(iii) of this subparagraph, and the results
submitted to the Texas Natural Resource
Conservation Commission (TNRCC) within
60 days after May 31, 1995. Any PEMS
shall meet the requirements of §117.219 of
this title and all the requirements of 40
Code of Federal Regulations (CFR) 75,
Subpart E except:

(i) variations to 40 CFR
75. Subpart E which the owner or operator
demonstrates to the satisfaction of TNRCC
to be substantially equivalent to the require-
ments of 40 CFR 75, Subpart E;

(ii) requirements of 40
CFR 75, Subpart E which the owner or
operator demonstrates to the satisfaction of
TNRCC are not applicable;

(iii) for the initial certifi-
cation of any unit while firing its primary
fuel, the owneror operator shall:

(I) conduct initial rela-
tive accuracy test audit (RATA) pursuant to
40 CFR Part 60, Appendix B, Performance
Specification 2, subsection 4.3 (pertaining
to NO); Performance Specification 3, sub-
section 2.3 (pertaining to O, or CO,); and
Performance Specification 4, subsection 2.3
(pertaining to CO) at each load level de-
scribed in §75.41(a)(4)(i)-(ili) of 40 CFR
75; and

(I) conduct an F-test,
a t-test, and a correlation analysis pursuant
to 40 CFR 75, Subpart E at each load level
described in §75.41(a)(4) (i)-(iii). Calcula-
tions must be based on a minimum of 24
successive emission data points at each load
range which are either 20-minute averages
or hourly averages;

(iv) for each of the three
successive quarters following the quarter in
which initial certification was conducted,
demonstrate accuracy and precision of
PEMS for at least one unit of a category of
equipment by performing RATA and statis-
tical testing in accordance with clause (iii)
of this subparagraph; and

(v) for each alternative
fuel fired in a unit, the PEMS shall be
certified in accordance with clause (iii) of
this subparagraph; or

(C) for units not subject to
continuous monitoring requirements, as pro-
vided for in §117.213(b)(1) of this title, use
the maximum emission rate as measured by
hourly emission rate testing conducted in
accordance with §117.211(f) of this title.
Emission rates for these units must be lim-
ited to the maximum emission rates as con-
ducted under §117.211(f) of this title.

(2) For each operating unit
equipped with CEMS, the owner or opera-
tor shall either use a PEMS pursuant to
paragraph (1)(B) of this subsection, or the
maximum emission rate as measured by
hourly emission rate testing conducted in
accordance with §117.211(f) of this title, to
provide emissions compliance data during
periods when the CEMS is off-line. The
methods specified in 40 CFR 75.46 shall be
used to provide emissions substitution data
for units equipped with PEMS.

(d) The owner or operator of any
units subject to a source cap shall maintain
daily records indicating the NO_ emissions
from each source and the total fuel usage
for each unit and include a total NO, emis-
sions summation and total fuel usage for all
units under the source cap on a daily basis.
Records shall also be retained in accordance
with §117.219 of this title.

(e) The owner or operator of any
units operating under this provision shall
report any exceedance of the source cap
emission limit within 48 hours to the appro-
priate regional office. The owner or opera-
tor shall then follow up within 21 days of
the exceedance with a written report which
includes an analysis of the cause for the
exceedance with appropriate data to demon-
strate the amount of emissions in excess of
the applicable limit and the necessary cor-
rective actions taken by the company to
assure future compliance. Additionally, the
owner or operator shall submit quarterly
reports for the monitoring systems in ac-
cordance with §117.219 of this title.

(f) The owner or operator shall
demonstrate initial compliance with the
source cap In accordance with the schedule
specified in §117.520 of this title (relating
to Compliance Schedule for Commercial,
Institutional, and Industrial Combustion
Sources).

(8 A unit which has operated since
November 15, 1990, and has since been
permanently retired or decommissioned and
rendered inoperable prior to June 9, 1993,
may be included in the source cap emission
limit under the following conditions:

(1) the unit must have actually
operated since November 15, 1990;

(2) for purposes of calculating
the source cap emission limit, the applicable
emission limit for retired units shall be cal-
culated in accordance with subsection (b) of
this section; ,

(3) the actual annual heat input
and maximum capacity shall be prorated
based upon actual number of days of opera-
tion from January 1, 1991, to December 31,
1992;

(4) the owner or operator must
certify the unit’s operational leve! and max-
imum rated capacity;

(5) a unit which has been shut-
down and rendered inoperable, but not per-
manently retired, should be identified in the
initial control plan and may be included in
the source cap;

(6) emission reductions from
shutdowns or curtailments which have not
been used for netting or offset purposes
under the requirements of Chapter 116 of
this title or have not resulted from any other
state or federal requirement may be in-
cluded in the baseline for establishing the
cap.

(h) An owner or operator who
chooses to use the source cap option must
include in the initial control plan required to
be filed under §117.209 of this title (relat-
ing to Initial Control Plan Procedures) a
plan for initial compliance. The owner or
operator shall include in the initial control
plan the identification of the election to use
the source cap procedure as specified in this
section to achieve compliance with this sec-
tion and shall specifically identify all
sources that will be included in the source
cap. An owner or operator who chooses to
use the source cap option must include in
the final control plan procedures of
§117.215 of this title (relating to Final Con-
trol Plan Procedures) the information neces-
sary under this section to demonstrate final
compliance with the source cap.

(i) For the purposes of determining
compliance with the source cap emission
limit, the contribution of each affected unit
that is operating during a startup, shutdown,
or upset period shall be calculated from the
NO, emission rate, as measured by the ini-
tial demonstration of compliance, for that
unit, unless the owner or operator provides
data demonstrating to the satisfaction of the
Executive Director that actual emissions
were less than maximum emissions during
such periods.
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 19,
1993.

TRD-8332648 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Conservation
Commussion

Eftective date. December 15, 1993
Proposal publication date: June 15, 1993

For further information, please call: (512)
908-6087

¢ ¢ ¢
TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter L. Motor Fuels
Tax
* 34 TAC §3.171

The Complroller of Public Accounts adopts
an amendment to §3.171, concerning records
required; information required, without
changes to the proposed text as published in
the October 1, 1993, issue of the Texas Reg-
ister (18 TexReg 6729).

The 73rd Legislature, 1993, amended the Tax
Code, Chapter 153, to add a new permit
classificalion called a "jobber. The amend-
ment is necessary to advise jobbers of the
records necessary for the purchase, sale, and
use of gasoline and diesel fuel.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopled under the Tax
Code, §111.002, which provides the comp-
troller with the authority 1o prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The amendment imple-
ments the Tax Code, §153.117 and §153.
219.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 22,
1993.

TRD-9332528 Martin E. Cherry

Chiel, General Law
Section

Comptroller of Public
Accounts

Effective date. December 13, 1993
Proposal publication date: October 1, 1993

For further information, please call: (512)
463-4028

L 4 L4 L4
¢ 34 TAC §3.175

The Comptroller of Public Accounts adopts
an amendment to §3.175, concerning lique-
fied gas tax decal, with changes to the pro-
posed text as published in the October 1,
1993, issue of the Texas Register (18
TexReg 6730). The change occurs in subsec-
tion (c)(1) and (2) and was made for clarity
and consistency. Letter of exemption is reti-
tled letter of exception.

The 73rd Legislature, 1993, amended the Tax
Code, Chapter 153, to except commercial
transportation companies providing franspor-
tation services 1o public school districts from
prepaying the liquefied gas tax. Commercial

Registered Gross Weight
Class A: Less than 4,000 pounds
Class B: 4,000 to 10,000 pounds
Class C: 10,001 to 15,000 pounds
Class D: 15,001 to 27,500 pounds
Class E: 27,501 to 43,500 pounds

Class F: 43,501 and over

(2) A special use liquefied gas
tax decal and tax is required for the follow-
ing types of vehicles described as follows:
Class T: Transit carrier vehicles operated by
a transit company, $444.

(e) New or newly converted vehi-
cles. A liquefied gas tax decal for a Class
A-F motor vehicle shall be initially issued
on the basis of estimated miles that will be
driven during the one-year period following
the date the decal is issued.

(f) Display of decal.

transportation companies providing transpor-
tation services to public school districts do not
have to oblain decals for vehicles used to
provide these transporiation services

No comments were recewved regarding adop-
tion of the amendment

The amendment 1s adopled under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the adminisira-
fion and enforcement of the provisions of the
Tax Code, Title 2. The amendment imple-
ments the Tax Code, §153 3021

§3.175. Liquefied Gas Tux Decal
(a)-(b)

(c) Exceptions

(No change.)

(1) The liquefied gas tax does
not apply to sales to public school districts
and counties in this state, or to commerctal
transportation companies providing trans-
portation services to public school districts
in this state and holding valid letters of
exception from the comptroller

(2) A public school distrct,
commercial transportation company provid-
ing transportation services to a public
school district and holding a valid letter of
exception from the comptroller, or a county
in this state operating a motor vehicle pow-
ered by hquefied gas is not required to
prepay the liquefied gas tax and obtain a
decal for the motor vehicle.

(d) Rate schedule

(1) The following rate schedule
(based on mileage driven the previous year)
applies.

Less Than 5,000 to 10,000 to 15,000
5,000 9,999 14,999 Miles
Miles Miles Miles and Over
$ 30 $ 60 $90 $120
42 84 126 168
48 96 144 192
84 168 252 336
126 252 378 504
186 372 558 744

(1) The decal shall be affixed to
the inside, lower right corner of the wind-
shield (passenger side) of the vehicle.

(2) Invalid liquefied gas tax de-
cals shall be removed before installing a
new decal or transferring ownership of the
motor vehicle.

(g) Special use vehicles. Vehicles
required to be licensed for highway use but
whose main purpose, design, and use is off
the highway, may renew a liquefied gas
decal for a rate less than the mileage indi-
cated on the odometer if a record or log

indicating the miles traveled on the highway
by the vehicle is maintained and attached to
the renewal application.

This agency hereby cerlifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on November 22,
1993.

TRD-9332529 Marin E Cherry

Chief, General Law
Section

Comptrollsr of Public

Accounts
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