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reasonably reflect the value of the farm or
ranch land stated in the original appraisal.

(f) Earnest money contract. The
seller of the farm or ranch land to be ac-
quired and the applicant must enter into a
binding earnest money contract. The earnest
money contract must contain all terms and
conditions agreed to by the parties thereto.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on May 26, 1995.

TRD-9506414 Dolores Alvarado Hibbs

Chief Administrative Law
Judge

Texas Department of

Agriculture
Effective date: June 16, 1995
Proposal publication date: April 7, 1995

For further information, please call: (512)
463-7583

¢ ¢ ¢

Chapter 30. Young Farmer
Loan Guarantee Program

Subchapter A. General Proce-
dures

e 4 TAC §30.3

The Board of Directars of the Texas Agricul-
tural Finance Authority (TAFA), a public au-
thority within the Texas Department of
Agriculture, adopts an amendment to §30.3,
concerning the definition of a first farm or
ranch operation under the Texas Young
Farmer Loan Guarantee Program, without
changes to the proposed text as published in
the March 28, 1995, issue of the Texas Reg-
ister (20 TexReg 2257).

The amendment is adopted in order to pro-
vide for greater participation by young farm-
ers in the loan guarantee program.

The amendment will function by allowing
young farmers to have a greater percentage
of farm and ranch income and still be eligible
for the loan guarantee program.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Agriculture Code (the Code), §253.007(e),
which provides the Board of Directors of the
Texas Agricultural Finance Authority with the
same authority in administering the Young
Farmer Loan Guarantee Program as it has in
administering programs established by the
board under the Code, Chapter 58; Texas
Agriculiure Code, §58.022, which provides
the board with the authority to adopt rules and
procedures for administration of its programs;
Texas Agriculture Code, §58.023, which pro-
vides the TAFA Board with the authority to
adopt rules to estabilish criteria for eligibility of
applicants and lenders under the TAFA Loan
Guaranty Program; and Texas Government
Code, §2001.004, which requires that the de-

partment adopt rules of practice stating the
nature and requirements of all available for-
mal and informal procedures.

This agency hereby certifies that the rule as
adopted has been reviewed by legai counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on May 26, 1995.

TRD-9506415 Dolores Alvarado Hibbs

Chie! Administrative Law
Judge

Texas Depariment of
Agriculture

Effective date: June 16, 1995
Proposal publication date: March 28, 1995

For further information, please call: (512)
463-7583

¢ ¢ ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 105. Enforcement
Rules

* 30 TAC §§105.1, 105.3, 105.11,
105.13, 105.15, 105.21, 105. 23,
105.25, 105.31, 105.33, 105.35,
10541

The Texas Natural Resource Conservation
Commission (TNRCC) adopts the repeal of
§§105.1, 1053, 105.11, 105.13, 105.15,
105.21, 105.23, 105.25, 10531, 105.33,
105.35, and 105.41, concerning Enforcement
Rules, without changes to the proposed text
as published in the January 3, 1995, issue of
the Texas Register (20 TexReg 14).

The TNRCC is repealing the entire Chapter
105 because a new Chapter 337 for TNRCC
enforcement rules is being adopted concur-
rently. The new chapter will serve as the
procedural rules for TNRCC enforcement, in-
ciuding contested enforcement case hearings
and TNRCC mandatory enforcement hear-
ings. The new chapter is not intended to
address the informal enforcement settlement
process utilized in the majority of enforce-
ment cases.

A public hearing was held January 26, 1995,
in Austin. No comments were received re-
garding the repeal of Chapter 105.

The repeals are adopted under the Texas
Health and Safety Code, Texas Clean Air Act
(TCAA), §382.017, which provides the
TNRCC with the authority to adopt rules con-
sistent with the policy and purposes of the
TCAA.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on May 24, 1995,

TRD-9506416 Lydia Gonzalez-Gromatzky

Acting Director, Legal
Services Division
Texas Natural Resource
Conservation
Commission

Efiective date: June 16, 1995
Proposal publication date: January 3, 1995

For further information, please call: (512)
239-1968

¢ ¢ ¢

Chapter 115. Control of Air
Pollution From Volatile
Organic Compounds

Subchapter C. Volatile Organic
Compound Transfer Opera-
tions

Loading and Unloading of
Volatile Organic Compounds

o 30 TAC §§115.212-115.217,
115.219

The Texas Natural Resource Conservation
Commigsion (TNRCC) adopts amendments
to §§115.212-115.217 and 115.219, concern-
ing Loading and Unloading of Volatile Or-
ganic Compounds. Sections 115212,
115.214, 115.216, 115.217, and 115.219 are
aclopted with changes to the proposed text as
published in the December 23, 1994, issue of
the Texas Register (19 TexReg 10203). Sec-
tion 115.213 and §115.215 are adopted with-
out changes and will not be republished.

Revisions to Chapter 115, concerning Control
of Air Pollution from Volatile Organic Com-
pounds (VOC) and the State Implementation-
Plan (SIP) are adopted in order to restore an
allowance for nonvaporlight-tight conditions
dwing gauging and sampling of transport
vessels. The amendments are also adopted
in order to clarify existing requirements and
delete obsolete or unnecessary language.

The amendments to §115.212, concerning
Conirol Requirements, revise the land-based
VOC loading and unloading requirements to
restore an allowance for nonvaportight condi-
tions during gauging and sampling, provided
that nonvapor-tight conditions are limited in
duration to the time necessary to practicably
gauge and/or sample, and VOC transfer is
discontinued prior to gauging and sampling.
The revisions also specify the requirements
for minimizing emissions during unloading
operatlions. The marine vessel loading allow-
ance for nonvaportight conditions during
gauging and sampling has been likewise re-
vised to require that VOC transfer be discon-
tinued prior to gauging and sampling, and that
nonvapor-tight conditions be limited in dura-
fion to the time necessary to practicably
gauvge and/or sample. The amendments to
§115. 212 also clarify the "Once-In-Always-
In" language. Once-In-Always-In (OlAl) is a
United States Environmental Protection
Agency (EPA) concept which means that
once emissions from a source exceed the
applicability cutoff for a particular VOC regu-
lation in the SIP, that source is always subject
to the control requirements of the regulation.
In addition, the amendments to §115.212
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clarify that the use of a vapor balance system
s an acceplable method to control VOC

emissions.
.’I‘he changes 0 §115.213, conceming Alter-

nate Control Requirements, update a refer-
ence to §115.910 to reflect a title change.

The amendments to §115.214, concerning In-
spection Requirements, delete a paragraph
made obsolete because the May 31, 1995
compliance date has passad, and clarify that
the existing fugitive emission monitoring re-
quirements for marine terminals include com-
ponents between the marine loading facility
and the vapor recovery system. The amend-
ments fo §115.215, conceming Approved
Test Methods, comect the test method for
determining true vapor pressure.

The amendments to §115.216, concerning
Monitoring and Recordkeeping Require-
ments, comrect a typographical emor, clarify
the recordkeeping requirements for tank-truck
leak testing by replacing "certification num-
ber" with the more approgriate term "identifi-
cation number,” and update rule references to
reflect paragraphs which are being renum-
bered due to the deletion of obsolete lan-
guage.

The amendments to §115.217, concerning
Exemptions, clarify the applicability of existing
exemptions. In response to previous EPA
comments, the revisions o §115.217 also
add language to the 90% and 80% overall
VOC loading control options available under
§115.217(b)(4)-(5) and §115.217(c) (4)-(5)
which specifies that all representations in ini-
tial control plans and annual reports become
enforceable conditions.

The amendments to §115.219, concering
Counties and Compliance Schedules, delete
language made obsolete because the May
31, 1995 compliance date has passed, delete
language which gave a compliance date for
maintaining vapor-tight conditions during
gauging and sampling, update rule refer-
ences to reflect paragraphs which are being
renumbered due to the deletion of obsolete
language, and correct a typographical emor in
a rule reference.

A public hearing was held on January 11,
1995 in Houston. Written comments weve ini-
tially to be accepied through January 13,
1995; however, the comment period was ex-
tended to January 27, 1995.

The Texas Chemical Council (fCC) and
Texas Mid-Continent Oil & Gas Association
(TMOGA) submitted joint comments. Dow
Chemical Company (Dow), Exxon Company,
U.S.A. -Baytown (Exxon Baytown), and
Exxon Chemical Americas (Exxon Chemical)
fully supported the TCC/TMOGA comments.

Thirteen commenters submitted testimony on
§§115.212, 115213, 115214, 115215,
115.216, 115217, and 115.219, concerning
Loading and Unloading of VOC. The EPA
fully supported the proposed revisions, while
Amoco, Dow, Exxon Chemical, Exxon Bay-
town, Galveston-Houston Association for
Smog Prevention (GHASP), Hollywood Ma-
rine, Inc. (Hollywood), Phillips 66 Company
(Phillips), Quantum Chemical Company
(Quantum), Texas Instruments (Tl), TCC,
TMOGA, and Texas Waterway Operators As-

sociation (TWOA) generally supported the
proposed revisions but suggested changes.

it has come to the TNRCC's attention that
revisions 10 reorganize §115. 212(c)(1)
adopted on November 10, 1993 inadvertently
excluded gasoline terminals in Aransas,
Bexar, Cafhoun, Matagorda, San Patricio,
and Travis Gounties from the control require-
ments, while §115.212(c)(1), as in effect prior
to that date, clearly included gasoline termi-
nals in the control requirements. The TNRCC
has comrected §115.212(c)(1) to make it clear
that gasoline terminals in these counties con-
tinue to be affected by the control require-
ments.

Exxon Baytown noted that the phrase "gaug-
ing and sampling" was sometimes used,
while in other places the phrase "sampling
and gauging” was used. Exxon Baytown sug-
gested that this activity be consistently re-
ferred to as "gauging and sampling.”

The suggested change has been made.

Exxon Chemical, GHASP, and Phillips com-
mented on §115.212(a)(1), (2), () (1), and
(c)(1). Exxon Chemical and Phillips sup-
ported the addition of wording to clarify that a
vapor balance system is an acceptable
means of controlling emissions. GHASP op-
posed this change and recommended that
both a vapor recovery system and a vapor
balance system be required.

The TNRCC disagrees with GHASP. Section
115.10 defines a vapor balance system as "a
system which provides for containment of hy-
drocarbon vapors by returning displaced va-
pors from the receiving vessel back to the
originating vessel,” while a vapor recovery
system is defined as "any control system
which utilizes vapor collection equipment to
route VOC to a control device that reduces
VOC emissions.” If a VOGC loading operation
is controlled by a vapor recovery system such
as a flare or carbon adsorption unit, then a
vapor balance would not be applicable be-
cause displaced vapors from the receiving
vessel would be routed to the vapor recovery
system rather than back to the originating
vessel. GHASP objected to the 90% control
efficiency requirement of §115.212(a)(2) for
the Houston/Galveston ozone nonattainment
area and suggested that a higher control effi-
ciency be required.

The TNRCC agrees that well-maintained and
properly operated control equipment can
readily achieve 95% control efficiency or bet-
ter, and notes further that some control de-
vices can maintain greater than 98% control
efficiency. However, a 90% control efficiency
was included many years agc in some Chap-
ter 115 ruies because it was considered rea-
sonable at that time. Since nitrogen oxide
(No.) controls may be important in the future
and the major modification threshoid for NO.
the Houston/Galveston area, the lower con-
tro! efficiency of 0% was adopted for consis-
tency with the existing 90% control require-
ments for other Chapter 115 rules and to
allow and encourage non-combustion meth-
ods of control. Additional control require-
ments, such as a higher minimum control
efficiency, will be contemplated in the future if
the emission reductions are needed to meet
EPA and/or Federal Clean Air Act (FCAA)
tequiremenis.

TCC and TMOGA commented on
§115212(a)(5)(A), ()@3)(A), and (c)B)(A)
and objected to relocating the wording con-
cerning "vapor-tight connections.” TCC and
TMOGA also suggested that wording be
added to clarify that a vapor balance system
is an acceptable means of controlling emis-
sions.

As suggested, the TNRCC did not relocate
the wording concerning "vapor-tight connec-
tions.” However, the wording of these rules
was siightly altered for improved semantics.
The TNRCC added wording to clarify that a
vapor balance system is an acceptable
means of controlling emissions.

Amoco, Exxon Baytown, GHASP, Hollywood,
Phillips, TCC, TMOGA, and TWOA com-
mented on §115.212(a)(5)(C) and (10)(C).
Amoco, Exxon Baytown, GHASP, Hollywood,
Phillips, TCC, TMOGA, and TWOA objected
to the proposed three-minute limit on the time
allowed for hatches to be open during gaug-
ing and sampling. Hollywood suggested that
a six-minute time limit was appropriate, while
GHASP stated that this provision would be
difficult to enforce. In lieu of a time limit,
Amoco and TWOA suggested the inclusion of
language limiting nonvapor-tight conditions to
the time necessary to practicably gauge
and/or sample. Amoco, Exxon Baytown,
GHASP, Hollywood, Phillips, TCC, TMOGA,
and TWOA also objected to the proposed
limitation of one nonvapor-tight gauging or
sampling event per vessel per VOC transfer
event. GHASP stated that this provision
would be difficult to enforce, while Amoco,
Exxon Baytown, Hollywood, Phillips, TCC,
TMOGA, and TWOA cited circumstances in
which multiple gauging and/or sampling is
necessary. Amoco, Exxon Baytown, Phillips,
TCC, TMOGA, and TWOA supported the in-
clusion of a requirement that nonvapor-tight
gauging or sampling not occur while VOGC is
being transferred. GHASP stated that emis-
sions from nonvapor-tight gauging or sam-
pling would be hazardous to the person doing
the gauging or sampling.

The TNRCC prefers technology which avoids
all emissions, but recognizes that in some
cases nonvapor-tight gauging and/or sam-
pling will occur. After further consideration,
including tours of several loading facilities,
the TNRCC staff concluded that gauging and
sampling operations are simple and, if re-
quired to be made separately from VOC
transfer, will not likely be subject to differing
opinions on whether a condition of a transport
vessel being open to the atmosphere consti-
tutes gauging and sampling. Consequently,
the specific time limit has been replaced by
language limiting nonvapor-tight conditions to
the time necessary to practicably gauge
and/or- sample, and the limitation of one
nonvapor-tight gauging and/or sampling
event has been deleted. The requirement that
nonvapor-tight gauging and/or sampling not
occur while VOC is being transferred has
been retained.

For unloading operations, emissions can be
reasonably controlled by having sufficiently
small openings in the transport vessel during
unloading such that a vacuum is maintained
across the entire face of each opening. The
TNRCC anticipates that immediately prior to
initiating unloading of a transport vessel, in-
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dustry personnel would fully open the hatch
under the auspices of gauging and/or sam-
pling as allowed under §115 212(a)(5)(C),
(b)6), or (c)(5) . The TNRCC expects that
industry personnel would then close the hatch
most, but not all, of the way (i.e., "cracked
open”) and initiate unloaring of the transport
vessel. Ambient air will be drawn into the
vessel through the partially open hatch, pre-
venting collapse of the vesse! and speeding
up the unloading operation.

The TNRCC anticipates that immediately af-
ter completion of unloading, industry person-
nel will again fully open the hatch under the
auspices of gauging and/or sampling as al-
lowed under §115.212(a)(5)(C), (b)(6), or
(c)(5) . Industry personnel would then fully
close the hatch and return the vessel to
vapor-tight conditions. Because gauging
and/or sampling does not occur while the
hatch is cracked open during actual unload-
ing, the nonvapor-tight conditions would not
be allowed under an exemption for "neces-
sary gauging and/or sampling.” Conse-
quently, the TNRCC has added new
§115.212(a)(5)}(D), (M)}3)C), and (c)(3)(C)
which specifically address the nonvapor-tight
conditions which may occur during unloading
operations. This will permit sufficient open-
ings in the transport vessel during unloading
to prevent collapse of the vessel, while at the
same time requiring the openirigs to be sulffi-
ciently small so a vacuum is maintained
across the face of the opening(s) such that
emissions which would constitute a leak, as
specified in §115. 212(a)(5)(B), (b)(3)(B), and
(c)3)(B), do not occur during unloading.
Worker safety issues are regulated by the
Occupational Safety and Health Administra-
tion.

GHASP commented on §115.212(a)(12),
concerning the OlAl requirements, and ob-
jected to the inclusion of any exceptions o
the OlAI rule.

The OIAI concept is an EPA requirement.
There are methods available to remove a
source from the OlAl requirements; for exam-
ple, a federally enforceable permit or the Al-
ternative Means of Control (AMOC) process.
On August 11, 1998, the staff met with mem-
bers of the TCC and EPA Region 6 to discuss
this and other issues. EPA firmly stood by its
policy, which was first stated in the November
1987 SIP call and which the former Texas Air
Control Board was required to include in the
Reasonably Available Control Technology
(RACT) fixups. EPA indicated the intent was
to provide for federal enforcement of sources,
not to allow for an exceedance of the exemp-
tion level, and to prevent the dismantling of
the control device which would result in a
significant increase in the emissions inventory
(i.e:, a throughput reduction of 5.0% could
resull in an emissions increase of 90% if the
control device were removed). A policy memo
from G.T. Helms dated August 23, 1990
states that the purpose of this requirement is
to discourage a source already subject to the
regulation from installing minimal (“less than
RACT") controls to circumvert RACT require-
ments, and to improve the clarity of VOC
regulations by minimizing confusing varia-
tions in production over whether a particular
source is covered by a regulation. The lan-
guage is the result of negotiations with EPA

and the affected industries to maintain the
OIAI concept while allowing an incentive for
cost effective and innovative approaches to
pollution prevention and waste minimization
which would reduce emissions at or below
the controlled levels prior to removal of con-
trol devices.

GHASP requested the TNRCC define "sub-
stanlially equivalent® and "continuous compli-
ance” in §115.213, regarding Alternative
Contro! Requirements.

The TNRCC position remains that these
terms have the meaning commonly ascribed
to them in the field of air pollution control, and
the TNRCC does not believe that further defi-
nition is necessary.

GHASP commented on §115214(a)(4)(E)
and recommended that the requirements in-
clude marine unloading in addition to marine
loading.

The majority of emissions created by the
transfer of VOC to and from marine vessels
result from loading operations. Consequently,
unloading of marine vessels is exempt, al-
though additional control requirements will be
contemplated in the future if the emission
reductions are needed to meet EPA and/or
FCAA requirements.

GHASP commented on §115.216, concerning
Recordkeeping Requiremenis, and stated
that all records should be kept for five years
rather than two years.

The suggested five-year timeframe is being
used for compliance history determination for
permitting issues. The TNRCC Central Office
keeps records of facility violations indefinitely.
The two-year period is considered sufficient
for a field investigator 1o determine the facili-
ty's daily compliance with applicable rules for
routine spot inspections, as weil as annual/bi-
ennial investigations.

No comments were received on
§115.216(a)(3) and (4). However, the refer-
ence to the tank-truck leak testing require-
ments of §115.214(a)(3)-(4) was comected to
§115.214(a)(3).

Amoco, Exxon Baytown, GHASP, Phillips,
TCC, TMOGA, and TWOA commented on
the proposed requirement 1o keep records of
gauging and sampling, §115.216(a) (9).
GHASP suggested that the number of times
gauging or sampling occurred also be re-
corded. Amoco, Exxon Baytown, Phillips,
TCC, TMOGA, and YWOA objected to keep-
ing records of nonvapar-light conditions dur-
ing gauging and sampling as being
burdensome and unnecussary. Exxon Bay-
town felt that keeping rect rds would not pro-
vide any appreciable disinsentive for those
who are not trying to comply. Exxon Baytown,
TCC, and TMOGA noted that if open hatches
are found and no gauging or sampling is in
progress, the TNRCC can take appropriate
enforcement action.

The adopted rule has been simplified by elim-
inating a specified period of time for gauging
and sampling. This simplification eliminates
the enforcement value of keeping records of
the duration of gauging and sampling; merely
recording the occurrence of the operation
would not be likely to improve enforceability,
either. The proposed recordkeeping require-

ments have been deleted. The TNRCC
agrees that appropriate enforcement action
as necessary should be taken if open hatches
are found and no gauging or sampling is in
progress.

Tl commented on §115.216 and stated that
the recordkeeping requirements were an un-
reasonable burden for very small operations.

The TNRCC believes that this recordkeeping
is not an unreasonable requirement and that
it 1s necessary to allow for adequate determi-
nation of compliance with the rule.

Quantum and Tl commented on the proposed
clarification to §115.217(a)(3) and
§115217(a)(4) and noted that these
throughput-based exemptions apply only to
VOC loaded into transport vessels, while the
exemptions available under §115.217(a)(1)
and §115.217(a)(2), which are based upon
vapor pressure, apply to loading and unload-
ing. Quantum and TI requested that §115.
217(a)(3) and §115.217(a)(4) also apply to
unloading operations.

The TNRCC disagrees with the commenters.
Control requirements for land-based VOC
loading facilities were initially adopted on Jan-
uary 27, 1972. Considerable controversy en-
sued in recent years concerning the definition
of "acility" as it related to land-based VOC
loading operations, and this in turn affected
which VOC emissions must be conirolled and
which were exempt.

In order to resolve these issues, on Novem-
ber 10, 1993, the TNRCC revised the basis
for the 20,000 gallon per day exemption from
the difficult-to-define term “facilty" to
"TNRCC' air quality account number," and
concurrently revised previously existing ex-
emptions to specifically exclude low vapor
pressure VOCs from the control require-
ments. The 20,000 gallon per day exemption
was the level at which installation of add-on
confrols is considered reasonable at VOC
loading operations, while for unioading opera-
tions it is considered reasonable to meet the
basic conirol requirements (for example, no
liquid or vapor leaks from the transport vessel
and transfer system) at any throughput rate
since no add-on controls are necessary. Low
vapor pressure VOCs were exempted from
the control requirements of §115.212 for both
loading and unloading activities because the
emissions associated with these VOCs are
relatively insignificant compared to VOCs
above the threshold vapor pressure.

GHASP commented on §115.217(b)(4)(D),
(5)(C}. (c)(4)(D), and (5)(C), which provide an
exemption from the specific control require-
ments of §115. 212 if a plant has a control
plan which achieves a 90% (or 80%) overall
reduction in VOC emissions. GHASP cb-
jected to allowing an 80% reduction and
stated that maximum emission reductions
were needed. GHASP also recommended
that revised control plan submittals should
include the opportunity for public comment
and TNRCC approval.

The November 10, 1993 change in the basis
for the 20,000 galion per day exemption from
"facility" to "TNRCC air quality account num-
ber” in some cases resulted in a previously
exempt loading operation now being subject
to the control requirements. The TNRCC rec-
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ognized that consideration should be given to
unique situations, such as relatively small
"satellite” loading operations which may be
isolated on a plant property from other load-
ing operations such that the cost of control is
unreasonable. To address indusiry’s con-
cerns, the TNRCC established the availability
of exemptions (which more accurately might
be termed alternate control requirements) to
provide relief for such unique situations.
These exemptions did not include VOC being
loaded into marine vessels or gasoline being
loaded at gasoline terminals or gasoline butk
plants since these operations are regulated
separately from the general land-based VOC
loading rules. Sections 115.217(a)(8),
115.217(b)(4), and 115.217(c)(4) established
the availability of a 90% overall control option
which provided equivalent emission reduc-
tions and also provided significant flexibility to
industry. Sections 115.217(a)(9),
115.217(b)(5), and 115.217(c)(5) established
an 80% overall contre! leve! for situations in
which it was not economically reasonable to
achieve at least 90% contro! following a de-
tailed case-by-case review. The TNRCC be-
lieves that it is appropriate 1o provide industry
with the flexibility to achieve the required re-
ductions in the most cost-effective manner
possible while still insuring that the required
emission reductions are achieved. Specific
TNRCC approval of revised control plans is
not necessary to achieve the required emis-
sion reductions, particularly since all repre-
sentations in contro! plans and annual reports
are enforceable conditions. Likewise, suffi-
ciently detailed conditions were included in
the 80%/90% overall confrol rules in order to
avoid the need for submitial of the plans to
EPA as site-specific SIP revisions, including a
public comment period.

GHASP commented on §115217(a)(6) and
objected to the exemption for marine vessel
unloading. GHASP also stated that the No-
vember 15, 1996 compliance date for control-
ling emissions irom marine vessel loading in
the Houston/Galveston nonattainment area
(HGA) and from transfer of crude oil and
condensate should be accelerated to require
immediate compliance.

The majority of emissions created by the
transfer of VOC to and from marine vessels
result from loading operations. Consequently,
unloading of marine vessels is exempt, al-
though additional control requirements will be
contemplated in the future it the emission
reductions are needed to meet EPA and/or
FCAA requirements. The compliance sched-
ule for control of emissions from marine ves-
sel loading and transfer of crude oil and
condensate was established in prior
rulemaking and is still considered reasonable

Exxon Baytown commented on the marine
vessel loading exemption in  §115.
217(a)(6)(B) and suggested that the language
be revised to clarify that marine vesse! load-
ing will continue to be exempt after November
15, 1996, except in the HGA nonattainment
area.

The suggested change has been made.

On January 4, 1995, the TNRCC adopted
new §115.219(c) which established marine
vessel loading as a contingency measure for
the Beaumont/Port Arthur ozone

nonattainment area, as published in the Janu-
ary 13, 1995, issue of the Texas Register (20
TexReg 221). Because §115.219(b) is being
deleted, §115.219(c) has been renumbered
as §115.219(5).

The reference in  §115219(1) to
§115.214(a)(3) (formerly §115.214(a) (4)) has
been deleied because the requirements of
§§115.234-115.237 and 115. 239 referenced
in §115.214(a)(3) have a compliance date of
May 31, 1995.

The amendments are adopted under the
Texas Health and Safety Code (Vernon
1992), the Texas Clean Air Act (TCAA),
§382.017, which provides the TNRCC with
the authority to adopt rules consistent with
the policy and purposes of the TCAA.

§115.212. Control Requirements.

(a) For all persons in the Beau-
mont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston areas, the fol-
lowing control requirements shall apply:

(1) Until November 15, 1996 at
volatile organic compound (VOC) loading
operations other than gasoline terminals,
gasoline bulk plants, and marine terminals,
no person shall permit the loading of VOC
with a true vapor pressure greater than or
equal to 1.5 pounds per square inch abso-
lute (psia) under actual storage conditions to
transport vessels unless the vapors are pro-
cessed by a vapor recovery system or are
controlled by a vapor balance system, as
defined in §115.10 of this title (relating to
Definitions). The vapor recovery system
shall control the VOC emissions such that
the aggregate true vapor pressure of all
VOC does not exceed 1.5 psia.

(2) After November 15, 1996, at
VOC loading operations other than gasoline
terminals, gasoline bulk plants, and marine
terminals, no person shall permit the load-
ing of VOC with a true vapor pressure
greater than or equal to 0.5 psia under ac-
tual storage conditions to transport vessels
unless the vapors are processed by a vapor
recovery System or are controlled by a va-
por balance system, as defined in §115.10
of this title. The vapor recovery system
shall maintain a control efficiency of at
least 90%.

(3)-(4) (No change.)

(5) All land-based loading and
unloading of VOC shall be conducted such
that:

(A) All liquid and vapor
lines are:

(i) equipped with fittings
which make vaportight connections that
close automatically when disconnected; or

(ii) equipped to permit re-
sidual VOC in the loading line after loading
is complete to discharge into a recovery or
disposal system which routes all VOC emis-

sions to a vapor recovery system or a vapor
balance system.

(B) (No change.)

(C) All gauging and sam-
pling devices are vaportight except for nec-
essary gauging and sampling. Any
nonvaportight gauging and/or sampling
shall:

(i) be limited in duration
to the time necessary to practicably gauge
and/or sample; and

(ii) not occur while VOC
is being transferred.

(D) Any openings in a trans-
port vessel during unloading are limited to
minimum openings which are sufficient to
prevent collapse of the transport vessel.

(6)-(9) (No change.)

(10) After November 15, 1996,
for marine terminals in the Houston/Galves-
ton area, the following control requirements
shall apply.

(A)-(B) (No change.)

(C) All gauging and sam-
pling devices shall be vapor-tight except for
necessary gauging and sampling. Any
nonvapor-tight gauging andfor sampling
shall;

(i) be limited in duration
to the time necessary to practicably gauge
and/or sample; and

(ii) not occur while VOC
is being transferred.

(11) (No change.)

(12) Any loading or unloading
operation that becomes subject to the provi-
sions of this subsection by exceeding provi-
sions of §115.217(a) of this title (relating to
Exemptions) will remain subject to the pro-
vision of this subsection, even if throughput
or emissions later fall below exemption lim-
its unless and until emissions are reduced to
at or below the controlled emissions level
existing prior to implementation of the pro-
ject by which throughput or emission rate
was reduced and less than the applicable
exemption limits in §115.217(a) of this title;
and

(A) (No change.)

(B) if authorization by per-
mit or standard exemption is required for
the project, the ownerfoperator has given
the Texas Natural Resource Conservation
Commission (TNRCC) 30 days notice of
the project in writing.
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(b) For all persons in Gregg, Nue-
ces, and Victoria Counties, the following
control requirements shall apply:

(1) At VOC loading operations
other than gasoline terminals, no person
shall permit the loading of VOC with a true
vapor pressure greater than or equal to 1.5
psia under actual storage conditions to a
transport vessel unless the vapors are pro-
cessed by a vapor recovery system or are
controlled by a vapor balance system, as
defined in §115.10 of this title. The vapor
recovery system shall control the VOC
emissions such that the aggregate true vapor
pressure of all VOC does not exceed 1.5
psia.

(2) (No change.)

(3) Al lcading and unloading of
VOC shall be con ducted such that;

(A) All liquid and vapor
lines are:

(i) equipped with fittings
which make vaportight connections that
close automatically when disconnected; or

(ii) equipped to permit re-
sidual VOC in the loading line after loading
is complete to discharge into a recovery or
disposal system which routes all VOC emis-
sions to & vapor recovery system or a vapor
balance system.

(B) (No change.)

(C) Any openings in a trans-
port vessel during unloading are limited to
minimum openings which are sufficient to
prevent collapse of the transport vessel.

(4)-(6) (No change:)

(c) For all persons in Aransas,
Bexar, Calhoun, Matagorda, San Patricio,
and Travis Counties, the following require-
ments shall apply.

(1) No person shall permit the
loading of VOC with a true vapor pressure
greater than or equal to 1.5 psia under ac-
tual storage conditions to a transport vessel
unless the vapors are processed by a vapor
recovery system or are controlled by a va-
por balance system, as defined in §115.10
of this title. The vapor recovery system
shall control the VOC emissions such that
the aggregate true vapor pressure of all
VOC does not exceed 1.5 psia.

(2) No person shall permit the
unloading of VOC with a true vapor pres-
sure greater than or equal to 1.5 psia under
actual storage conditions from any transport
vessel unless the transport vessel is kept
vapor-tight at all times until the vapors re-
maining in the transport vessel after unload-
ing are discharged to a vapor recovery

system if the transport vessel is refilled in
Aransas, Bexar, Calhoun, Matagorda, San
Patricio, or Travis Counties.

(3) All loading and unloading of
VOC shall be conducted such that:

(A) All liquid and vapor
lines are:

(i) equipped with fittings
which make vaportight connections that
close automatically when disconnected; or

(ii) equipped to permit re-
sidual VOC in the loading line after loading
is complete to discharge into a recovery or
disposal system which routes all VOC emis-
sions to a vapor recovery system or a vapor
balance system.

(B) (No change)

(C) Any openings in a trans-
port vessel during unloading are limited to
minimum openings which are sufficient to
prevent collapse of the transport vessel.

(4)-(5) (No change.)

§115.214. Inspection Requirements.

(a) For all persons in the Beau-
mont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston areas, the fol-
lowing inspection requirements shall apply.

(1)-(2) (No change.)

(3) All tank-truck tanks loading
or unloading VOC having a true vapor pres-
sure greater than or equal to 0.5 pounds per
square inch absolute under actual storage
conditions shall have been legk tested
within one year in accordance with the re-
quirements of §§115.234-115.237 and
115.239 of this title (relating to Control of
Volatile Organic Compound Leaks From
Transport Vessels) as evidenced by promi-
nently displayed certification affixed near
the U.S. Department of Transportation cer-
tification plate.

(4) After November 15, 1996
for marine terminals in the Houston/Galves-
ton area, the following inspection require-
ments shall apply.

—

(A) Inspection for visible lig-
uid leaks, visible fumes, or significant odors
resulting from VOC transfer operations
shall be conducted during each transfer by
the owner or operator of the VOC loading
and unloading operation or the owner or
operator of the marine vessel.

(B) If a liquid leak is de-
tected during the loading operation and can
not be repaired immediately (for example,
by tightening a bolt or packing gland), then

the transfer operation shall cease until the
leak is repaired.

(C) If a vapor leak is de-
tected by sight, sound, smell, or hydrocar-
bon gas analyzer during the loading
operation, then a "first attempt” shall be
made to repair the leak, Cargo loading oper-
ations need not be ceased if the first attempt
to repair the leak, as defined by §115.10 of
this title (reiating to Definitions), to less
than 10,000 parts per million by volume
(ppmv) or 20% of the lower explosive limit
is not successful provided that the first at-
tempt effort is documented by the owner or
operator of the marine vessel as soon as
practicable and a copy of the repair log
made available to a representative of the
marine loading facility. No additional load-
ings shall be made into the cargo tank until
a successful repair has been completed and
certified by a 40 Code of Federal Regula-
tions (CFR) 61.304(f) or equivalent inspec-
tion.

(D) The intentional
bypassing of a vapor control device during
marine loading operations is prohibited.

(B) All shore-based equip-
ment is subject to the fugitive emissions
monitoring requirements of §§115.352-
115.359 of this title (relating to Fugitive
Emission Control in Petroleum Refining
and Petrochemical Processes). For the pur-
poses of this paragraph, shore-based equip-
ment includes, but is not limited to, all
equipment such as loading arms, pumps,
meters, shutoff valves, relief valves, and
other piping and valves between the marine
loading facility and the vapor recovery sys-
tem and between the marine loading facility
and the associated land-based storage tanks,
excluding working emissions from the stor-
age tanks.

(5) After November 15, 1996,
each gasoline terminal, as defined in
§115.10 of this title, in the Dallas/Fort
Worth, El Paso, and Houston/Galveston ar-
eas is subject to the fugitive emissions mon-
itoring requirements of §§115.352-115.359
of this title.

(b) (No change.)

§115.216. Monitoring and Recordkeeping
Requirements.

(a) For volatile organic compound
(VOC) loading or unloading operations in
the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/Galveston ar-
eas affected by §115.211(a) or §115.212(a)
of this title (relating to Emission Specifica-
tions; and Control Requirements), the
owner or operator shall maintain the follow-
ing information at the plant as defined by its.
Texas Natural Resource Conservation Com-
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mission (TNRCC) air quality account num-
ber for at least two years and shall make
such information available upon request to
representatives of the TNRCC, United
States Environmental Protection Agency
(EPA), or any local air pollution control
agency having jurisdiction in the area:

(1)-(2) (No change.)
(3) For gasoline terminals:

(A) a comprehensive record
of all tank-trucks loaded, including the
identification number of the tank-truck and
the date of the last leak testing required by
§115.214(a)(3) of this title (relating to In-
spection Requirements);

(B) a daily record of the
identification number of all tank-trucks
loaded at the affected terminal,

(C)-(D) (No change.)
(4) For gasoline bulk plants:

(A) a comprehensive record
of all tank-trucks loaded, including the
identification number of the tank-truck and
the date of the last leak testing required by
§115.214(a)(3) of this title;

(B) a daily record of the
identification number of all tank-trucks
loaded at the affected bulk plant;

(C)-(D) (No change.)

(5) For VOC loading or unload-
ing operations other than gasoline terminals,
gasoline bulk plants, and marine terminals,
a daily record of each transport vessel
loaded or unloaded, including:

(A) the identification number
of each tank-truck loaded or unloaded and
the date of the last leak testing required by
§115.214(a)(3) of this title;

(B)-(C) (No change.)

(6) After November 15, 1996
for marine terminals in the Houston/Galves-
ton area:

(A)-(B) (No change.)

(C) a copy of each marine
vessel's first attempt repair log required by
§115214(a)(4)X(C) of this title shall be
maintained on file by the marine terminal
for a minimum of two years.

(D) (No change.)
(7-(8) (No change.)

(b) (No change.)

§115.217. Exemptions.

(a) For all persons in the Beau-
mont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston areas, the fol-
lowing exemptions apply.

(1)<(2) (No change.)

(3) Until November 15, 1996,
any plant, as defined by its Texas Natural
Resource  Conservation ~ Commission
(TNRCC) air quality account number, ex-
cluding gasoline bulk plants, having less
than 20,000 gallons (75,708 liters) of VOC
loaded into transport vessels per day (aver-
aged over any consecutive 30-day period)
with a true vapor pressure greater than or
equal to 1.5 psia under actual storage condi-
tions is exempt from the requirements of
§115.212(a) of this title. The owner or oper-
ator of any VOC loading operation for
which the VOC loading operation was pre-
viously exempt under §115.217(a)(2) of this
title (as in effect October 16, 1992) from
the control requirements of this
undesignated head, and which does not oth-
erwise qualify for exemption under this
paragraph, shall:

(A)-(C) (No change.)

(4) After November 15, 1996,
any plant, as defined by its TNRCC air
quality account number, excluding gasoline
bulk plants, having less than 20, 000 gal-
lons (75,708 liters) of VOC loaded into
transport vessels per day (averaged over any
consecutive 30-day period) with a true va-
por pressure greater than or equal to 0.5
psia under actual storage conditions is ex-
empt from the requirements of §115.212(a)
of this title.

(5) (No change.)

(6) The following aré exempt
from the requirements of §115.212(a) of
this title:

(A) all unloading of marine
vessels:

(B) all loading of marine
vessels in ozone nonattainment areas other
than the Houston/Galveston area;

(C) until November 15, 1996
in the Houston/Galveston area, all loading
of marine vessels; and

(D) until November 15,
1996, all land-based loading and unloading
of crude oil and condensate.

(7)-(11) (No change.)

(b) For all persons in Gregg, Nue-
ces, and Victoria Counties, the following
exemptions apply.

(1) (No change.)

(2) Any plant, as defined by its
TNRCC air quality account number, having
less than 20,000 gallons (75,708 liters) of
VOC loaded into transport vessels per day
(averaged over any consecutive 30-day
period) with a true vapor pressure greater
than or equal to 1 5 psia under actual stor-
age conditions is exempt from the require-
ments of §115.212(b) of this title. The
owner or operator of any VOC loading op-
eration for which the VOC loading opera-
tion was previously exempt under
§115217(b)(2) of this title (as in effect
October 16, 1992) from the control require-
ments of this undesignated head. and which
does not otherwise qualify for exemption
under this paragraph, shall:

(A)-(C) (No change)
(3) (No change)

(4) VOC loading operations
other than gasoline terminals, gasoline bulk
plants, and marine terminals are exempt
from the control requirements of
§115.212(b)(1) of this title if the overall
coatrol of emissions at the account from the
loading of VOC (excluding VOC loading
into marine vessels and VOC loading at
gasoline terminals and gasoline bulk plants)
with a true vapor pressure between 1.5 and
11 psia under actual storage conditions is at
least 90%, and the following requirements
are met:

(A)-(C) (No change.)

(D) All representations in
initial control plans and annual reports be-
come enforceable conditions. It shall be un-
lawful for any person to vary from such
representations if the variation will cause a
change in the identity of the specific emis-
sion sources being controlled or the method
of control of emissions unless the owner or
operator of the VOC loading operation sub-
mits a revised control plan to the TNRCC
Austin Office (Office of Air Quality), the
appropriatt TNRCC Regional Office, and
any local air pollution control program with
jurisdiction within 3¢ days of the change.
All control plans and reports shall demon-
strate that the overall control of emissions at
the account from the loading of VOC with a
true vapor pressure between 1.5 and 11 psia
under actual storage conditions continues to
be at least 90%. The emission rates shall be
calculated in a manner consistent with the
1990 emissions inventory.

(5) The owner or operator of a
VOC loading operation subject to the con-
trol requirements of §115.212(b)(1) of this
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title may request an exemption determina-
tion from the Executive Director if the over-
all control of emissions at the account from
the loading of VOC (excluding VOC load-
ing into marine vessels and VOC loading at
gasoline terminals and gasoline bulk plants)
with a true vapor pressure between 1.5 and
11 psia under actual storage conditions is at
least 80%, and the following requirements
are met:

(A)-(B) (No change.)

(C) All representations in
initial control plans and annual reports be-
come enforceable conditions. It shall be un-
lawful for any person to vary from such
representations if the variation will cause a
change in the identity of the specific emis-
sion sources being controlled or the method
of control of emissions unless the owner or
operator of the VOC loading operation sub-
mits a revised control plan to the TNRCC
Austin Office (Office of Air Quality). the
appropriate TNRCC Regional Office, and
any local air pollution control program with
jurisdiction within 30 days of the change.
All control plans and reports shall demon-
strate that the overall control of emissions at
the account from the loading of VOC with a
true vapor pressure between 1.5 and 11 psia
under actual storage conditions continues to
be at least 80%. The emission rates shall be
calculated in a manner consistent with the
1990 emissions inventory.

(c) For all persons in Aransas,
Bexar, Calhoun, Matagorda, San Patricio,
and Travis Counties, the following exemp-
tions apply.

(1) (No change.)

(2) Any plant, as defined by its
TNRCC air quality account number, having
less than 20,000 gallons (75.708 liters) of
VOC loaded into transport vessels per day
(averaged over any consecutive 30-day
period) with a true vapor pressure greater
than or equal to 1.5 psia under actual stor-
age conditions is exempt from the require-
ments of §115.212(c) of this title. The
owner or operator of any VOC loading op-
eration for which the VOC loading opera-
tion was previously exempt under
§115.217(c)(2) of this title (as in effect
October 16, 1992) from the control require-
ments of this undesignated head, and which
does not otherwise qualify for exemption
under this paragraph, shall:

(A)-(C) (No change.)
(3) (No change.)

(4) VOC loading operations
other than gasoline terminals, gasoline bulk
plants, and marine terminals are exempt
from the control requirements of
§115.212(c)(1) of this title if the overall

control of emissions at the account from the
loading of VOC (excluding VOC loading
into marine vessels and VOC loading at
gasoline terminals and gasoline bulk plants)
with a true vapor pressure between 1.5 and
11 psia under actual storage conditions is at
least 90%, and the following requirements
are met:

(A)-(C) (No change.)

(D) All representations in
initial control plans and annual reports be-
come enforceable conditions. It shall be un-
lawful for any person to vary from such
representations if the variation will cause a
change in the identity of the specific emis-
sion sources being controlled or the method
of control of emissions unless the owner or
operator of the VOC loading operation sut~
mits a revised control plan to the TNRCC
Austin Office (Office of Air Quality). the
appropriate. TNRCC Regional Office, and
any local air pollution control program with
jurisdiction within 30 days of the change.
All control plans and reports shall demon-
strate that the overall control of emissions at
the account from the loading of VOC with a
true vapor pressure between 1.5 and 11 psia
under actual storage conditions continues to
be at least 90%. The emission rates shall be
calculated in a manner consistent with the
1990 emissions inventory,

(5) The owner or operator of a
VOC loading operation subject to the con-
trol requirements of §115.212(c)(1) of this
title may request an exemption determina-
tion from the Executive Director if the over-
all control of emissions at the account from
the loading of VOC (excluding VOC load-
ing into marine vessels and VOC loading at
gasoline terminals and gasoline bulk plants)
with a true vapor pressure between 1.5 and
11 psia under actual storage conditions is at
least 80%, and the following requirements
are met:

(A)-(B) (No change.)

(C) Al representations in
initial control plans and annual reports be-
come enforceable conditions. It shall be un-
lawful for any person to vary from such
representations if the variation will cause a
change in the identity of the specific emis-
sion sources being controlled or the method
of control of emissions unless the owner or
operator of the VOC loading operation sub-
mits a revised control plan to the TNRCC
Austin Office (Office of Air Quality), the
appropriate TNRCC Regional Office, and
any local air pollution control program with
jurisdiction within 30 days of the change.
All control plans and reports shall demon-
strate that the overall control of emissions at
the account from the loading of VOC with a
true vapor pressure between 1.5 and 11 psia

under actual storage conditions continues to
be at least 80%. The emission rates shall be
calculated in a manner consistent with the
1990 emissions inventory.

§115.219. Counties and Compliance Sched-
ules. All affected persons in the Beau-
mont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston areas shall be
in compliance with this undesignated head
(relating to Loading and Unloading of Vola-
tile Organic Compounds) in accordance
with the following schedules.

(1) Al affected persons shall be
in compliance with §115.211(a)(1)(B) .
§115.212(a)(2) and (4), and §115.217(a)(2)
and (4) of this title (relating to Emission
Specifications; Control Requirements; and
Exemptions) as soon as practicable, but no
later than November 15, 1996.

(2) All land-based loading and
unloading of crude oil and condensate to
and from transport vessels, as defined in
§115.10 of this title (relating to Defini-
tions), shall be in compliance with
§§115.211(a), 115.212(a), 115. 213(a).
115.214(a), 115.215(a), 115.216(a), and
115.217(a) of this title (relating to Emission
Specifications; Control Requirements; Al-
ternate Control Requirements; Inspection
Requirements; Monitoring and
Recordkeeping Requirements; Approved
Test Methods; and Exemptions) as soon &s
practicable, but no later than November 15,
1996.

(3) Al affected marine termi-
nals in Brazoria, Chambers, Fort Bend, Gal-
veston, Harris, Liberty, Montgomery, and
Waller Counties shall be in compliance with
§8115.211(a), 115.212(a), 115.213(a),
115.214(a), 115.215(a), 115.216(a), and
115.217(a) of this title as soon as practica-
ble, but no later than November 15, 1996.

(4) Al affected gasoline termi-
nals in Brazoria, Chambers, Collin, Dallas,
Denton, El Paso, Fort Bend, Galveston,
Harris, Liberty, Montgomery, Tarrant, and
Waller Counties shall be in compliance with
§§115.212(a)(11),  115.214(a)(5), and
115.216(a)(7) of this title as soon as practi-
cable, but no later than November 15, 1996.

(5) All affected marine termi-
nals in Hardin, Jefferson, and Orange Coun-
ties shall be in compliance with
§§115.211(a), 115212(a), 115.213(a),
115.214(a), 115.215(a). 115.216(a), and
115.217(a) of this title as soon as practica-
ble, but no later than three years after the
Texas Natural Resource Conservation Com-
mission publishes notification in the Texas
Register of its determination that this con-
tingency rule is necessary as a result of
failure to attain the national ambient air
quality standard for ozone by the November
15, 1999 attainment deadline or failure to
demonstrate reasonable further progress as

20 TexReg 4054 June 2, 1995 Texas Register ¢




set forth in the 1990 Amendments to the
Federal Clean Air Act, §172(c)(9).

This agency hereby certifies that the rule as
adopted has been reviewed by lagal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on May 26, 1995

TRD-9506392 Lydia Gonzalez-Gromatzky

Acting Director, Legal
Services Division

Texas Natural Resource
Conservation

Commission
Effective date: June 16, 1995

Proposal publication date. December 23,
1994

For further information, please call (512)
239-1970

¢ ¢ L2

Chapter 331. Underground
Injection Control

The Texas Natural Resource Conservation
Commission (TNRCC or commission) adopts
the repeal of §331.62 and the adoption of
new §331.62, concerning underground injec-
tion control New §33162 is adopted with
changes to the proposed text as published in
the December 20, 1994, issue of the Texas
Register (19 TexReg 10080).

Section 331.62 was originally proposed for
public comment in the June 28, 1994, issue
of the Texas Rggister (19 TexReg 5022), Due
to the nature of the public comments received
in response to the rules,” the proposed new
§331.62 was withdrawn and republished n
the December 20, 1994, issue of the Texas
Register (19 TexReg 10080) for additional
comment. The public comment period was
extended on January 27, 1995 until February
20, 1995.

Comments were received from: Brown
McCarrolt & Oaks Hartline, Gardere &
Wynne, L.L.P., the Texas Chemical Council
(TCC), Monsanto, Terra Dynamics, and con-
cerned cilizens. The TCC, Monsanto and
Brown McCarroll were basically in favor of
the proposed regulation, with a few modifica-
tions requested to the language. Gardere &
Wynne and the individual were opposed to
the proposed language, arguing that the pro-
posal was less protective than the federal
construction rules

Several commenters opposed the require-
ment in §331.62(4)(A) that wells be drilled
according to established TNRCC guidance,
since this requirement would have the effect
of elevating guidance to the status of rules
The agency agrees and has deleted any ref-
erence to "established TNRCC guidance”
from the requirement. Several commenters
also recommended that the word "minimize”
should be substituted for "prevent.” The
agency agrees and has changed the lan-
guage.

It was also recommended that the language
in §331.62(5) be modified to be consistent
with §331.62(1) so that the language reads
"and to prevent movement of fluids along the

borehole into or between USDWSs or freshwa-
ter aquifers and to prevent the movement of
fluds along the borehole out of the injection
zone.” The commission agrees with this com-
ment and the language has been modified.

Commenters, in opposition to the proposal,
expressed concern that the rulemaking effort
was an attempt to help Gibraltar Chemical
Resources, Inc, Winona, Texas (now known
as Amencan Ecology Environmental Ser-
vices) obtam a no-migration petition for
WDW-229 by weakening the construction
standards The commission disagrees with
this comment because the proposed
cementing standards are for wells con-
structed or converted to Underground Injec-
tion Control (UIC) Class | status after the
promulgation of these rules and the proposed
changes are not intended as a "fix" for any
previously converted or constructed well. The
performance standard of §331.62(5) is the
only part of these construction standards that
will apply to WDW-229 or other previously
constructed or converted wells.

The opposing commenters further stated that
the proposed rules were less protective than
current state and federal regulations. A con-
cern was expressed that the construction per-
formance standard §33162(5) would be
difficult or impossible to enforce The com-
mission disagrees that the performance stan-
dard 15 unenforceable because the U.S.
Environmental Protection Agency (EPA) has
approved methods to test for flud movement
along the borehole, such as the radioactive
tracer log (RAT), oxygen activation log (OAL)
or temperature log. These tools are routinely
used to test for fluid movement along the
borehole of all UIC Class | wells. The RAT,
which tests for fluid flow along the wellbore
out of the injection zone, is required o be run
annually and the rest of the wellbore is tested
at least every five years, using the OAL or
temperature log. If one of these tests shows
that there is flud flow along the wellbore
either out of the injection zone or into or
between an Underground Source of Drinking
Waters (USDWs), then the commission can
require comrective action to ensure that the
construction performance standard is met
(see 30 TAC §331 44(b)(7))

The commission also disagrees with
commenters’ argument that the proposed rule
is less protective because 1t does not require
that cement be circulated $o the surface or be
"continuous.” As the commenters acknowl-
edged, while the current federal requirement
relies heavily on cement being circulated to
the surface, or being continuous when
staged, such a requirement does not assure
that fluid does not leave either the injection
zone or move inlo or between USDWSs, along
{he borehole. This argument relies on the use
of the word "continuous” in the federal regula-
tion. The commission believes that this reli-
ance is misplaced because "continuous” only
appears in the federal construction regula-
tions once in reference to the staging of ce-
ment in 40 CFR §146 65(c)(4). The agency
believes that the real issue that should be
considered 1s not whether cement is "continu-
ous” or "to the surface,” but whether the
well’s construction preverits or altows the ver-
tical movement of fluid out of the injection
zone or into or between USDWSs. The agency

believes that the emphasis of the construction
rules should be whether an injection well's
construction is protective.

Commenters discussed a federal couwrt deci-
sion which vacated a "no-migration” petition
which had been issued by the EPA to
Gibralter Chemical Resources, Inc. Brent
Kay, et al v. United States Environmental
Protection Agency, et al, No. 5:9¢cv582 (E.D.
Tex June 30, 1992). We do not believe that
this court decision has an impact on this
rulemaking.

The commission believes that the intent of
the federal construction standard is to ensure
that there is no fluid movement along the
wellbore either out of the injection zone or
mto or between USDWs. According to 40
CFR 145.11(b)(1), "States need not imple-
ment provisions identical to the provisions
listed in paragraphs (a)(1)-(31) of this section.
Implemented provisions must, however, es-
tablish requirements at least as stringent as
the comesponding listed provisions. States
may impose more stringent requirements. .."
40 CFR 145.11(b)(1) indicates that it is not
necessary to use the exact wording as the
comparable federal rule nor be identical to
the federal standard, as long as the state
standard is as stringent (protective) as the
federal standard. Since the proposed State
standard requires that standard be tested di-
rectly and met before initial or continued in-
jection is allowed as found in §331.44(b)(7),
§331.45(1)(J), and §331.62(5), the proposed
State standard is as stringent as the federal
standard and therefore meets the test.

Subchapter D. Standards for
Class I Wells Other than
Salt Cavern Solid Waste
Disposal Wells

e 30 TAC §331.62

The repeal is adopted under the Texas Water
Code, §5.103 and §5.105, which authorizes
the TNRCC to promulgate rules necessary {0
carry out the powers and duties under the
provisions of the Texas Water Code, Chapier
27, and other laws of the state; and under the
Texas Health and Satety Code, §361.017 and
§361.024, which further authorizes the
TNRCC to promuigate rules necessary to
manage industrial solid and municipal haz-
ardous waste.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on May 25, 1995.

TRD-9506356 Lydia Gonzalez-Gromatzky

Acting Director, Legal
Services Division

Texas Natural Resource
Conservation
Commission

Effective date: June 15, 1995

Proposal publication date: December 20,
1994

For further information, please call: (512)
239-6087
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