


(5) the primary propulsion engine of a motor vehicle being
operated for maintenance or diagnostic purposes;

(6) the primary propulsion engine of a motor vehicle being
operated solely to defrost a windshield;

(7) the primary propulsion engine of a motor vehicle that
is being used to supply heat or air conditioning necessary for passen-
ger comfort/safety in those vehicles intended for commercial passenger
transportation or school buses in which case idling up to a maximum
of 30 minutes is allowed;

(8) the primary propulsion engine of a motor vehicle used
for transit operations in which case idling up to a maximum of 30 min-
utes is allowed; or

(9) the primary propulsion engine of a motor vehicle being
used as airport ground support equipment.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009097
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §§115.161,
115.162, 115.164 - 115.167, and 115.169, concerning Batch
Processes; §§115.122, 115.125 - 115.127, and 115.129,
concerning Vent Gas Control; and §115.449, concerning Offset
Lithographic Printing. The commission adopts these revisions
to Chapter 115, concerning Control of Air Pollution from Volatile
Organic Compounds, and to the state implementation plan
(SIP) in order to conform with the United States Environmen-
tal Protection Agency’s (EPA) reasonably available control
technology (RACT) requirements in the Houston/ Galveston
(HGA) ozone nonattainment area and to obtain volatile organic
compound (VOC) emission reductions which will result in
reductions in ozone formation in HGA. In an effort to improve
implementation of the existing Chapter 115, the commission
also adopts amendments to §115.10, concerning Definitions;
and §§115.211, 115.212, and 115.216, concerning Loading
and Unloading of Volatile Organic Compounds; new §115.120,
concerning Vent Gas Definitions; §115.240, concerning Stage
II Vapor Recovery Definitions; and §115.430, concerning
Flexographic and Rotogravure Printing Definitions; and cor-
responding revisions to the SIP. Sections 115.10, 115.122,
115.125, 115.126, 115.129, 115.162, and 115.212 are adopted
with changes to the proposed text as published in the August
25, 2000, issue of the Texas Register (25 TexReg 8253). Sec-
tions 115.120, 115.127, 115.161, 115.164 - 115.167, 115.169,

115.211, 115.216, 115.240, 115.430, and 115.449 are adopted
without changes and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA), 1990 Amendments,
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. In addition, 42 USC,
§7502(a)(2), requires attainment as expeditiously as practicable,
and 42 USC, §7511a(d), requires states to submit ozone attain-
ment demonstration SIPs for severe ozone nonattainment areas
such as HGA. The HGA area, defined by Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties, has been working to develop a demonstration of attain-
ment in accordance with 42 USC, §7410. On January 4, 1995,
the state submitted the first of its Post-1996 SIP revisions for
HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in VOC, and
a commitment schedule for the remaining ROP and attainment
demonstration elements. At the same time, but in a separate
action, the State of Texas filed for the temporary nitrogen ox-
ides (NO

x
) waiver allowed by 42 USC, §7511a(f). The January

1995 SIP and the NO
x

waiver were based on early base case
episodes which marginally exhibited model performance in ac-
cordance with EPA modeling performance standards, but which
had a limited data set as inputs to the model. In 1993 and 1994,
the commission was engaged in an intensive data- gathering ex-
ercise known as the Coastal Oxidant Assessment for Southeast
Texas (COAST) study. The commission believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group (OTAG). This group grew out of a March
2, 1995 memo from Mary Nichols, former EPA Assistant Admin-
istrator for Air and Radiation, that allowed states to postpone
completion of their attainment demonstrations until an assess-
ment of the role of transported ozone and precursors had been
completed for the eastern half of the nation, including the eastern
portion of Texas. Texas participated in this study, and it has been
concluded that Texas does not significantly contribute to ozone
exceedances in the Northeastern United States. The other ma-
jor national initiative that has impacted the SIP planning process
is the revision to the national ozone standard. The EPA promul-
gated a final rule on July 18, 1997 changing the ozone standard
to an eight-hour standard of 0.08 ppm. In November 1996, con-
current with the proposal of the standards, the EPA proposed an
interim implementation plan (IIP) that it believed would help ar-
eas like HGA transition from the old to the new standard. In an
attempt to avoid a significant delay in planning activities, Texas
began to follow this guidance, and readjusted its modeling and
SIP development timelines accordingly. When the new standard
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was published, the EPA decided not to publish the IIP, and in-
stead stated that, for areas currently exceeding the one-hour
ozone standard, that standard would continue to apply until it
is attained. The FCAA requires that HGA attain the one-hour
standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the commission eventu-
ally selected and modeled seven basic modeling scenarios. As
part of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the model-
ing domain as a result of the implementation of several voluntary
and mandatory state-wide programs adopted or planned inde-
pendently of the SIP. It should be made clear that the commis-
sion did not propose that any of these strategies be included in
the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could

result in sufficient VOC and/or NO
x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

Reductions associated with the ozone control strategies that will
be implemented outside the HGA nonattainment area will ben-
efit the HGA nonattainment area. This is due to the regional
nature of air pollution, the contribution from mobile sources, and
the economies of scale and associated market advantages re-
lated to distribution networks for some strategies. At the time
the 1990 FCAA Amendments were enacted, the focus on con-
trolling ozone pollution was centered on local controls. However,
for many years an ever increasing number of air quality profes-
sionals have concluded that ozone is a regional problem requir-
ing regional strategies in addition to local control programs. As
nonattainment areas across the United States prepared attain-
ment demonstration SIPs in response to the 1990 FCAA Amend-
ments, several areas found that modeling attainment was made
much more difficult, if not impossible, due to high ozone and
ozone precursor levels entering from the boundaries of their re-
spective modeling domains, commonly called transport. Re-
cent science indicates that regional approaches may provide im-
proved control of ozone air pollution.

The current SIP revision contains rules, enforceable commit-
ments, photochemical modeling analyses, and calculation of the
remaining NO

x
reductions required to reach attainment (gap cal-

culation) in support of the HGA ozone attainment demonstration.
In addition, this SIP contains Post-1999 ROP plans for the mile-
stone years 2002 and 2005, and for the attainment year 2007.
The SIP also contains enforceable commitments to implement
further measures, if needed, in support of the HGA attainment
demonstration, as well as a commitment to perform and submit
a mid- course review. Additional elements of the control strategy
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for the HGA SIP are being adopted concurrently in this issue of
the Texas Register, or were included in the HGA SIP considered
by the commission on December 6, 2000 and planned to be sub-
mitted to the EPA by December 31, 2000.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November 15, 1999 submittal and
then adopt sufficient controls to close the remaining gap in
NO

x
emissions. The Houston nonattainment area will need to

ultimately reduce NO
x
more than 750 tons per day (tpd) to reach

attainment with the one-hour standard. In addition, a VOC
reduction of about 25% will have to be achieved. Adoption of
VOC RACT rules will contribute to attainment and maintenance
of the one-hour ozone standard in the HGA area.

Under 42 USC, §7511b of the 1990 Amendments to the FCAA,
the EPA is required to issue Control Techniques Guideline
(CTG) guidance documents for the purpose of assisting states
in developing RACT controls for sources of VOC emissions. In
turn, each state is required to submit a revision to its SIP which
implements RACT regulations for VOC sources in moderate or
above ozone nonattainment areas. Specifically, FCAA, 42 USC,
§7511a(b)(2)(A), requires states to submit RACT regulations for
VOC sources that are covered by a CTG issued after November
15, 1990 (the enactment date of the 1990 FCAA), but prior to the
time of attainment. Similarly, FCAA, 42 USC, §7511a(b)(2)(C),
requires that RACT be applied to major VOC sources located in
moderate or above ozone nonattainment areas which are not
the subject of a CTG; such sources are known as "non- CTG"
sources. Limits in state rules must be at least as stringent as
the CTG limits or otherwise must be determined to meet RACT.

Each CTG contains a "presumptive norm" for RACT for a specific
source category, based on the EPA’s evaluation of the capabil-
ities and problems general to that category. Where applicable,
the EPA recommends that states adopt requirements consistent
with the presumptive norm. However, the presumptive norm is
only a recommendation. States may choose to develop their own
RACT requirements on a case-by-case basis, considering the
emission reductions needed to obtain achievement of the na-
tional ambient air quality standards (NAAQS) and the economic
and technical circumstances of the individual source.

Source categories for which the EPA was to issue CTGs under
FCAA, 42 USC, §7511a(b)(2)(A), include batch processes and
offset lithographic printing. Instead of issuing CTGs for these
source categories, the EPA issued guidance documents known
as Alternative Control Techniques (ACT) documents. An ACT
does not establish the presumptive norm for RACT but merely
contains information on emissions, controls, control options, and
costs. The EPA itself has consistently noted in the ACT doc-
uments that each ACT "...presents options only, and does not
contain a recommendation on RACT." Although the EPA has not
issued the required CTGs for batch processes and offset litho-
graphic printing, 42 USC, §7511a(b)(2)(C) of the 1990 FCAA
Amendments still requires states to ensure that RACT is in place
for all major VOC sources in moderate and above ozone nonat-
tainment areas.

Historically, the commission’s position has been that the exist-
ing general vent gas rule in Chapter 115, Subchapter B: Division
2 is adequate to ensure RACT for batch processes; however,
this is difficult to demonstrate because the necessary informa-
tion for such a demonstration is not in the emissions inventory
(EI). Staff attempted to develop a demonstration of equivalency

between the existing general vent gas rule and the batch pro-
cesses ACT using the EPA’s 5% rule. The EPA’s "5% rule" pro-
vides a mechanism for states to justify exemptions or cutpoints
which are more lenient than the EPA’s RACT baseline. It is ap-
plied by determining the total emissions allowed by the EPA’s
RACT baseline (including exemptions) and comparing this to the
emissions allowed (including exemptions) by a state regulation.
If the difference is less than 5.0%, the EPA considers that there
is no substantive difference between the EPA and state require-
ments. The staff was unable to assemble the information neces-
sary to demonstrate to the EPA’s satisfaction that existing rules
represent RACT for batch processes in HGA because some of
the necessary information is known only by the affected industry
sources. Consequently, it is necessary to adopt and implement
Chapter 115 rules for batch processes in HGA.

Bakeries are a non-CTG source category. The EPA published
an ACT guidance document detailing appropriate control tech-
nology for bakeries. Based on this document, as well as on in-
put from the bakery industry, the commission developed the ap-
plicable portion of the Chapter 115 vent gas rule pertaining to
bakeries.

The EPA has stated that the existing vent gas rule is deficient
in implementing RACT for bakeries and therefore is unapprov-
able. The EPA has made it clear that failure to correct the defi-
ciencies will result in undesirable consequences for the affected
ozone nonattainment areas, as specified in the FCAA. The com-
mission adopted revisions on February 24, 1999 which address
deficiencies in the bakery rule as it applies in the Dallas/Fort
Worth (DFW) ozone nonattainment area. (See the March 12,
1999 issue of the Texas Register (24 TexReg 1777)). However,
deficiencies in the bakery rule as it applies in HGA must be cor-
rected for the HGA Attainment Demonstration SIP to be approv-
able. Specifically, the EPA has specified that RACT for bakery
ovens is 80 - 90% control efficiency, while the commission rule
as negotiated in 1994 requires only a 30% emission reduction.

The Chapter 115 offset lithographic printing rule (§§115.440,
115.442, 115.443, 115.445, 115.446, and 115.449) is currently
a contingency rule for HGA. Because HGA is a severe ozone
nonattainment area, a source in HGA is major if it has the po-
tential to emit 25 tons per year (tpy) or more of VOC emissions.
FCAA, 42 USC, §7511a(b)(2), requires that RACT be applied to
major sources, and consequently it is necessary to implement
this rule in HGA for sources with VOC emissions equal to or
greater than 25 tpy. The rule will remain a contingency rule for
offset lithographic printers in HGA with VOC emissions below 25
tpy. The offset lithographic printers in HGA with VOC emissions
below 25 tpy must still comply with the general vent gas rules in
Chapter 115.

SECTION BY SECTION DISCUSSION

The amendments to §115.10, concerning Definitions, delete
the definitions of bakery oven, synthetic organic chemical
manufacturing industry batch distillation operation, synthetic or-
ganic chemical manufacturing industry batch process, synthetic
organic chemical manufacturing industry distillation operation,
synthetic organic chemical manufacturing industry distillation
unit, and synthetic organic chemical manufacturing industry
reactor process. These terms are used solely within the Chapter
115 vent gas rules (§§115.121 - 115.123, 115.125 - 115.127,
and 115.129) and are being concurrently relocated to a new
§115.120, concerning Vent Gas Definitions.
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The amendments to §115.10 also delete the definitions of inde-
pendent small business marketer of gasoline, and owner or op-
erator of a motor vehicle fuel dispensing facility. These terms are
used solely within the Chapter 115 Stage II vapor recovery rules
(§§115.241 - 115.249) and are being concurrently relocated to a
new §115.240, concerning Stage II Vapor Recovery Definitions.

In addition, the amendments to §115.10 delete the definitions
of flexographic printing process, packaging rotogravure printing,
publication rotogravure printing, and rotogravure printing. These
terms are used solely within the Chapter 115 flexographic
and rotogravure printing rules (§§115.432, 115.433, 115.435 -
115.437, and 115.439) and are being concurrently relocated
to a new §115.430, concerning Flexographic and Rotogravure
Printing Definitions.

The amendments to §115.10 also delete the definitions of flare
and vapor combustor. The definitions of these terms in §115.10
have been superceded by the corresponding definitions of
these terms in 30 TAC §101.1, concerning Definitions. (See the
December 17, 1999 issue of the Texas Register (24 TexReg
11494)). The commission added the definitions of flare and
vapor combustor to §115.10 on June 30, 1999 as placeholders
until definitions of these terms could be added to §101.1. (See
the July 16, 1999 issue of the Texas Register (24 TexReg 5488)).

In addition, the amendments to §115.10 delete the definition of
vapor recovery system and combine it with the definition of vapor
control system. The existing definitions of vapor recovery system
and vapor control system are identical, and the commission is in
the process of a transition in the Chapter 115 rules to the term
"vapor control system" from the misleading term "vapor recovery
system," which is defined to include both recovery and combus-
tion control devices. Combining both terms under the definition
of vapor control system will facilitate this transition.

The amendments to §115.10 also revise the definitions of exter-
nal floating roof and internal floating cover to more clearly specify
that an external floating roof storage tank which is equipped with
a self-supporting fixed roof (typically a bolted aluminum geodesic
dome) is considered to be an internal floating roof storage tank
for the purposes of Chapter 115 only.

In addition, the amendments to §115.10 add a definition of incin-
erator because the definition of this term in §101.1 specifically
refers to devices used to combust solid or liquid materials. How-
ever, the term "incinerator," when used throughout Chapter 115,
refers to control devices used to combust VOC vapors. The new
definition will clarify the meaning of this term as used in Chapter
115. Subsequent definitions in §115.10 were renumbered due
to the addition of the definition of incinerator.

The amendments to §115.10 also add a definition of liquefied pe-
troleum gas in order to clarify the exemptions in §115.217(a)(3)
and (b)(4) for loading and unloading of liquefied petroleum gas.
Before the commission adopted revisions on June 30, 1999 (ef-
fective date: July 21, 1999), the previous versions of these ex-
emptions referred to the safety rules of the Liquefied Petroleum
Gas Division of the Texas Railroad Commission (RRC), which
regulates many aspects of the handling and transport of lique-
fied petroleum gas. Because these exemptions historically re-
ferred to the RRC rules, it follows logically that the term "liquified
petroleum gas" was intended to have the same meaning as de-
fined in those RRC rules (specifically, 16 TAC §9.2(32), effective
March 2, 1998). The National Fire Protection Association, which
develops and publishes fire codes and safety standards, has a
definition of liquefied petroleum gas in Standard 58 - Standard for

the Storage and Handling of Liquefied Petroleum Gases which is
functionally identical to the RRC’s definition. Furthermore, Sec-
tion 3-1 of the Petroleum Products Handbook, First Edition (Vir-
gil B. Guthrie, editor), states that this is the most commonly used
definition of liquefied petroleum gas. Therefore, the adopted def-
inition of liquefied petroleum gas is consistent with other Texas
state rules and industrial reference materials.

In addition, the amendments to §115.10 revise the definition of
polymer and resin manufacturing process by replacing the "and"
with "or" to make it clear that a manufacturing process only has
to manufacture a listed polymer or a listed resin, but not both,
in order to meet the definition. This amendment will make the
definition consistent with the usage of this definition in the fugi-
tive monitoring rules for ozone nonattainment areas (§§115.352
- 115.357 and 115.359).

The amendments to §115.10 also revise the definition of syn-
thetic organic chemical manufacturing process by replacing the
reference to Table I (Synthetic Organic Chemicals) with a refer-
ence to 40 Code of Federal Regulations (CFR) 60.489 (effective
October 18, 1983). Concurrently, Table I is being deleted. The
list of affected chemicals is unchanged because Table I was de-
rived from the corresponding table in 40 CFR 60.489.

Finally, the amendments to §115.10 revise the definition of trans-
port vessel to delete the ambiguous term "primarily." The revi-
sion will clearly specify that a transport vessel includes any land-
based mode of transportation (truck or rail) of oil, gasoline, or
other volatile organic liquid bulk cargo in a storage tank which
has a capacity greater than 1,000 gallons. This has always been
the interpretation of the term "transport vessel," so this revision
simply makes that interpretation more clear.

The new §115.120, concerning Vent Gas Definitions, adds
definitions of bakery oven, synthetic organic chemical manu-
facturing industry batch distillation operation, synthetic organic
chemical manufacturing industry batch process, synthetic
organic chemical manufacturing industry distillation operation,
synthetic organic chemical manufacturing industry distillation
unit, and synthetic organic chemical manufacturing industry
reactor process. These definitions are being concurrently
relocated from the §115.10, concerning Definitions, because
they are used solely within the Chapter 115 vent gas rules
(§§115.121 - 115.123, 115.125 - 115.127, and 115.129).

The amendments to §115.122, concerning Control Require-
ments, change the 30% emission reduction requirement from
the 1990 baseline EI for major source bakeries in HGA to an
80% emission reduction requirement from the uncontrolled
VOC emission rate of the oven(s) and establish a December
31, 2001 compliance date. The amendments to §115.122 also
change the baseline for major source bakeries in the DFW
ozone nonattainment area from the 1990 baseline EI to the
uncontrolled VOC emission rate of the oven(s). In addition, the
amendments to §115.122 update rule cross-references; update
references from "standard exemption" to "permit by rule" due
to the requirements of Senate Bill (SB) 766, which amended
the Texas Clean Air Act (TCAA) and created "permits by rule;"
change references from "Centigrade" to "Celsius" since this
is now the term commonly used to describe this temperature
scale; and change references from "vapor recovery system" to
"vapor control system" for clarification. Finally, the amendments
to §115.122(a)(3)(E) change a reference from "§101.29 of this
title (relating to Emissions Credit Banking and Trading)" to
"Chapter 101, Subchapter H, Division 1 of this title (relating
to Emission Credit Banking and Trading)" due to the repeal of
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§101.29 and its relocation to a new division within Chapter 101
in concurrent rulemaking published elsewhere in this issue of
the Texas Register.

The amendments to §115.125, concerning Testing Require-
ments, extend the existing test methods to Aransas, Bexar,
Calhoun, Matagorda, San Patricio, and Travis Counties; consol-
idate the existing §115.125(a) and (b) into a single subsection;
reorganize the section by grouping related test methods to-
gether; and clarify that the test methods and procedures are to
be used when testing is specifically required within this division
(Vent Gas Control), when the executive director requests testing
under §101.8 (Sampling), or when the owner or operator
chooses to conduct testing of one or more vent gas streams.

Because it is not reasonably possible to measure the mass emis-
sion rate from an elevated flare (an elevated flare’s flame is open
to the atmosphere, such that the emissions cannot be routed
through a stack), the test methods for flow rate and VOC concen-
tration in the existing §115.125(a)(3) - (6) and (b)(3) - (6), which
are renumbered as §115.125(1) and (2), do not apply to flares.
In order to specify performance requirements for flares, the revi-
sions to new §115.125(3) establish the test requirements of 40
CFR 60.18(b) for flares in the Beaumont/Port Arthur (BPA), DFW,
and HGA ozone nonattainment areas. Because flares cannot
be stack-tested, the amendments to §115.125(3) also specify
that compliance with the requirements of 40 CFR 60.18(b) rep-
resents compliance with the emission specifications of §115.121
and the control efficiency requirements of §115.122. The revi-
sions to §115.125(3) also take into account situations in which a
flare operates under a waiver from testing according to 40 CFR
60.18.

In addition, the amendments to §115.125 include an option that
the owner or operator of a vapor combustor may consider it to be
a flare. Each vapor combustor in Victoria County and the BPA,
DFW, El Paso (ELP), and HGA areas which the owner or op-
erator elects to consider as a flare shall meet the performance
test requirements of 40 CFR 60.18(b) in lieu of any testing un-
der §115.125(1) and (2) for a thermal or catalytic oxidizer. The
amendments to §115.125 also add a new paragraph (5), which
authorizes the use of test methods other than those specifically
listed in §115.125, provided that any new test method is vali-
dated using the procedures in 40 CFR 63, Appendix A, Test
Method 301, with the executive director acting as the administra-
tor. This revision is necessary because in some specific unique
situations, the listed test methods may be inappropriate. The
new paragraph (5) increases flexibility by allowing the use of
additional test methods which may be more cost-effective and
more appropriate in certain unique situations. The changes to
§115.125 do not add any requirements to Aransas, Bexar, Cal-
houn, Matagorda, Nueces, San Patricio, and Travis Counties.

Previously, §115.126 did not include specific recordkeeping
requirements for vent gas sources in Aransas, Bexar, Calhoun,
Matagorda, San Patricio, and Travis Counties. The amend-
ments to §115.126, concerning Monitoring and Recordkeeping
Requirements, add recordkeeping requirements in these
counties which are sufficient to document compliance with
the exemptions, but do not add any continuous monitoring
requirements to these counties. In addition, the amendments
to §115.126 consolidate the existing §115.126(a) and (b) into a
single subsection; update references to other sections; replace
"true partial pressure" with the more understandable term
"concentration;" revise §115.126(4) to allow use of engineering
calculations to document that a vent gas stream is below the

applicable exemption limits at maximum operating conditions;
and add new §115.126(3)(D) and (E) for consistency with the
exemptions available in §115.127(a)(4)(B) and (C).

The amendments to §115.126 also change the 30% emission re-
duction requirement from the 1990 baseline EI for major source
bakeries in HGA to an 80% emission reduction requirement from
the uncontrolled VOC emission rate of the oven(s), establish a
December 31, 2001 compliance date, and require submittal of
a control plan by March 31, 2001 which shows how the owner
or operator will meet the emission reduction requirements. In
addition, the amendments to §115.126 change the baseline for
major source bakeries in DFW from the 1990 EI to the uncon-
trolled VOC emission rate of the oven(s), and delete the annual
reporting requirements for major source bakeries in DFW and
HGA. Because the major source bakeries in DFW and HGA have
installed (or are in the process of installing) catalytic oxidizers
which can readily meet the control requirements and the monitor-
ing and recordkeeping requirements will ensure that these con-
trol devices are functioning properly, there is no need for these
bakeries to submit an annual report.

Finally, the amendments to §115.126 also specify that flares in
BPA, DFW, and HGA must meet the requirements of 40 CFR
60.18(b) and Chapter 111; and state that records of appropri-
ate operating parameters must be kept for types of vapor control
systems not specifically listed in §115.126(1)(A) and (B). Section
115.126(1)(A)(iv) and (B) specify exhaust gas temperature mon-
itoring of vapor combustors in Victoria County, BPA, DFW, ELP,
and HGA, with an option that the owner or operator of a vapor
combustor may consider it to be a flare and monitor the unit un-
der the flare requirements specified in 40 CFR 60.18(b) and 30
TAC Chapter 111. These amendments are necessary to ensure
that control devices are functioning properly and to clarify how
vapor combustors are to be monitored.

Based upon information from the Air Permits Division, most ex-
isting flares meet the design and operating criteria of 40 CFR
60.18(b). The commission solicited information regarding vents
in BPA, DFW, and HGA which are controlled by flares that do
not meet the requirements of 40 CFR 60.18(b). In response,
the commission received a comment that some flares operate
under a waiver from testing according to 40 CFR 60.18. Com-
ments received during the comment period regarding flares that
operate under a waiver from testing according to 40 CFR 60.18
are addressed in the ANALYSIS OF TESTIMONY section of this
preamble.

Sources which are addressed by a Chapter 115 contingency
rule (i.e., one in which Chapter 115 requirements are triggered
for that source by the commission publishing notification in the
Texas Register that implementation of the contingency rule is
necessary) are subject to the requirements of Division 2, con-
cerning Vent Gas Control, until the compliance date of that con-
tingency rule. The purpose is to ensure that a Chapter 115 rule
(either the general vent gas rule or the more specific contingency
rule, but not both) applies at all times to sources addressed by
a contingency rule. The amendments to §115.127(a) add a new
paragraph (8) which specifies that for a source that is addressed
by a Chapter 115 contingency rule, the owner or operator of that
source may choose to comply with the requirements of the con-
tingency rule as though the contingency rule already had been
implemented for that source, rather than complying with Division
2. In the case of bakeries, this option would be an alternative
to complying with the general vent gas control requirements of
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§115.121(a)(1) and §115.122(a)(1) because these currently ap-
plicable requirements are in the same division (Division 2, con-
cerning Vent Gas Control), as the bakery contingency measure
requirements.

For example, under §115.449(c) the offset printing rules of
§§115.442 - 115.446 are a contingency rule for each printing
operation in DFW for which all offset lithographic printing
presses on a property, when uncontrolled, emit a combined
weight of VOC less than 50 tons per calendar year. Such
sources are currently subject to the requirements of Division 2,
concerning Vent Gas Control. Under the new §115.127(a)(8),
the owner or operator of such a printing operation instead
has the option of complying with the offset printing rules of
§§115.442 - 115.446 as though that offset printing contingency
rule had been implemented in DFW and the compliance date
had already passed.

In addition, the amendments to §115.127 delete the concentra-
tion thresholds in true partial pressure and retain the more un-
derstandable concentration thresholds in parts per million by vol-
ume (ppmv).

The amendments to §115.129, concerning Counties and Com-
pliance Schedules, specify the compliance schedule for the new
requirements described earlier in this preamble; delete language
which is obsolete due to the passing of the May 31, 1996 and
November 15, 1996 compliance dates; and update references
to other sections.

The rule amendments add the Chapter 115 batch process
requirements (§§115.160 - 115.167 and 115.169) to the
eight-county HGA ozone nonattainment area. The rule lan-
guage is based upon the EPA’s Control of Volatile Organic
Compound Emissions from Batch Processes - Alternative
Control Techniques Information Document (EPA-453/R-94-020,
February 1994).

The amendments to §115.161, concerning Applicability, specify
that the batch process requirements of §§115.162 - 115.167 ap-
ply to vent gas streams at batch process operations in the HGA
area under the Standard Industrial Classification (SIC) codes
2821 (plastic resins and materials), 2833 (medicinals and botani-
cals), 2834 (pharmaceutical preparations), 2861 (gum and wood
chemicals), 2865 (cyclic crudes and intermediates), 2869 (in-
dustrial organic chemicals, not elsewhere classified), and 2879
(agricultural chemicals, not elsewhere classified).

The amendments to §115.161 also specify that the existing re-
quirements of Subchapter B, Division 2, concerning Vent Gas
Control, will continue to apply to batch process operations in
HGA which are exempt from §§115.162 - 115.166 because they
are located at an account which has total VOC emissions (de-
termined before control but after the last recovery device) of less
than 25 tpy from all stationary emission sources at the account.

The amendments to §115.162, concerning Control Require-
ments, make batch process operations in HGA subject to: the
applicable RACT equations for low, moderate, and high volatility
materials; a successive ranking scheme which determines
which sources must be controlled and which are exempt; and
the EPA’s "once-in, always-in" (OIAI) requirement. OIAI is an
EPA concept which means that once emissions from a source
exceed the applicability cutoff for a particular VOC regulation in
the SIP, that source is always subject to the control requirements
of the regulation. In addition, the amendments to §115.162
update references from "standard exemption" to "permit by rule"

due to the requirements of SB 766, which amended the TCAA
and created "permits by rule."

Although no amendments were proposed to §115.163, concern-
ing Alternate Control Requirements, an alternate means of con-
trol is available under this section for batch process operations
in HGA.

The amendments to §115.164, concerning Determination of
Emissions and Flow Rates, make batch process operations in
HGA subject to the procedures for determining the uncontrolled
annual emission total and the average flow rate for process
vents.

The amendments to §115.165, concerning Approved Test Meth-
ods and Testing Requirements, make batch process operations
in HGA subject to specified test methods and testing require-
ments for determining compliance with the control requirements.
Minor modifications to the test methods may be used if approved
by the executive director.

Because it is not reasonably possible to measure the mass emis-
sion rate from an elevated flare (an elevated flare’s flame is open
to the atmosphere, such that the emissions cannot be routed
through a stack), the test methods for flow rate and VOC con-
centration do not apply to flares. In order to specify performance
requirements for flares, §115.165 includes the test requirements
of 40 CFR 60.18(b). Because flares cannot be stack-tested, the
§115.165 also specifies that compliance with the requirements
of 40 CFR 60.18(b) represents a 98% control efficiency. Based
upon information from the Air Permits Division, most existing
flares meet the design and operating criteria of 40 CFR 60.18(b).
The commission solicited information regarding flares which are
used to control emissions from batch process operations in HGA,
but do not meet the requirements of 40 CFR 60.18(b). All com-
ments received during the comment period regarding flares are
addressed in the ANALYSIS OF TESTIMONY section of this pre-
amble.

Section 115.165 also includes authorization for the use of test
methods other than those specifically listed in §115.165, pro-
vided that any new test method is validated using the procedures
in 40 CFR 63, Appendix A, Test Method 301, with the executive
director acting as the administrator. This option is included in
§115.165 because in some specific unique situations the listed
test methods may be inappropriate. The availability of this option
increases flexibility by allowing the use of additional test meth-
ods which may be more cost-effective and more appropriate in
certain unique situations.

The amendments to §115.166, concerning Recordkeeping Re-
quirements, make batch process operations in HGA subject to
requirements for: continuous monitoring and recording of control
device operating parameters; recordkeeping of the annual mass
emission total, average flow rate, and associated documenta-
tion for each process vent; and the control device operating pa-
rameters to be measured and recorded during performance test-
ing. The amendments also change an incorrect reference in
§115.166(1) from "VOC transfer operations" to "batch process
operations." As a result of this correction, the term "VOC" is be-
ing spelled out in §115.166(1)(A)(iii)(II).

The amendments to §115.167, concerning Exemptions, make
the following exemptions available in HGA: batch process
operations which are located at an account in HGA which has
total VOC emissions (determined before control but after the
last recovery device) of less than 25 tpy; single unit operations
that have a mass annual emissions of 500 pounds per year or
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less; and combined vents from a batch process train which have
a mass annual emissions total below specified levels which
vary depending on the volatility of the VOCs. In addition, the
amendments revise the existing exemption in §115.167(2) to
clarify that §115.164, concerning Determination of Emissions
and Flow Rates, is to be used for determining if the exemp-
tions available under §115.167(2) are met. The amendments
to §115.167 also specify that the existing requirements of
Subchapter B, Division 2, concerning Vent Gas Control, will
continue to apply to batch process operations which qualify
for exemption because they are located at an account in HGA
which has total VOC emissions (determined before control but
after the last recovery device) of less than 25 tpy.

The amendments to §115.169, concerning Counties and Com-
pliance Schedules, specify the newly affected counties in HGA
(Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller) and a December 31, 2002 compliance
date for the new requirements. The amendments to §115.169
also specify that batch process operations which are subject
to the requirements of §§115.162 - 115.166 must continue to
comply with the existing requirements of Subchapter B, Division
2, concerning Vent Gas Control, until these batch process
operations are in compliance with the new requirements.

The amendments to §115.211, concerning Emission Speci-
fications, delete a reference to gasoline bulk plants which is
no longer necessary due to the deletion of the gasoline bulk
plant emission specification adopted by the commission on
November 10, 1999. (See the November 26, 1999 issue of the
Texas Register (24 TexReg 10559)).

The amendments to §115.212, concerning Control Require-
ments, revise §115.212(a)(3) and (b)(3) to state that the require-
ments regarding vapor and liquid leaks during land-based VOC
transfer apply specifically to transport vessels. This revision
is necessary in order to clarify that the requirements are not
intended to apply to vessels which do not meet the definition of
"transport vessel" in §115.10 (for example, drums). In addition,
the amendments to §115.212 update references from "standard
exemption" to "permit by rule" due to the requirements of SB
766, which amended the TCAA and created "permits by rule."

The amendments to §115.216, concerning Monitoring and
Recordkeeping Requirements, revise §115.216(3)(A)(i) to only
require records of the identification number of tank-truck tanks
for which annual leak testing is required under §115.214(a)(1)(C)
or (b)(1)(C), rather than all tank-truck tanks as is currently re-
quired. This amendment is adopted because it is unnecessary
to track the identification number of tank-truck tanks which are
excluded from the annual leak testing requirements.

The new §115.240, concerning Stage II Vapor Recovery Defini-
tions, adds definitions of independent small business marketer
of gasoline, and owner or operator of a motor vehicle fuel dis-
pensing facility. These definitions are being concurrently relo-
cated from the §115.10, concerning Definitions, because they
are used solely within the Chapter 115 Stage II vapor recovery
rules (§§115.241 - 115.249).

The new §115.430, concerning Flexographic and Rotogravure
Printing Definitions, adds definitions of flexographic printing
process, packaging rotogravure printing, publication rotogravure
printing, and rotogravure printing. These definitions are being
concurrently relocated from the §115.10, concerning Definitions,
because they are used solely within the Chapter 115 flexo-
graphic and rotogravure printing rules (§§115.432, 115.433,

115.435 - 115.437, and 115.439). In addition, the commission
changed the title of Subchapter E, Division 3 from "Graphic
Arts (Printing) by Rotogravure and Flexographic Processes" to
"Flexographic and Rotogravure Printing" in order to more clearly
specify the operations addressed by to this division.

HGA is classified as a severe ozone nonattainment area and the
major source definition includes VOC sources with emissions of
25 tpy and higher. Because FCAA, 42 USC, §7511a(b)(2), re-
quires that RACT be applied to major sources, the amendments
to §115.449, concerning Counties and Compliance Schedules,
implement the offset lithographic printing rule in HGA for sources
with VOC emissions equal to or greater than 25 tpy and estab-
lishes a compliance date of December 31, 2002. The offset litho-
graphic printing rule is currently a contingency rule for HGA; af-
ter the effective date of these amendments, the rule will be a
contingency rule for offset lithographic printers in HGA with VOC
emissions below 25 tpy.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Since Chapter 115 is an applicable requirement under 30 TAC
Chapter 122, owners or operators subject to the Federal Operat-
ing Permit Program must, consistent with the revision process in
Chapter 122, revise their operating permit to include the revised
Chapter 115 requirements for each emission unit affected by the
revisions to Chapter 115 at their site.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking does not
meet the definition of a "major environmental rule" as defined
in that statute. "Major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

These adopted rules do not meet any of the four applicability cri-
teria for requiring a regulatory analysis of "major environmen-
tal rule" as defined in the Texas Government Code. Section
2001.0225 applies only to a major environmental rule the result
of which is to: 1) exceed a standard set by federal law, unless the
rule is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

As discussed earlier in this preamble, this rule adoption is one
element of the control strategy for the HGA SIP. Adoption and im-
plementation of this control strategy is necessary in order for the
HGA nonattainment area to comply with the requirements of the
FCAA and achieve attainment for ozone. Additional elements of
the control strategy for the HGA SIP are being adopted concur-
rently in this issue of the Texas Register, or were included in the
HGA SIP considered by the commission on December 6, 2000,
and planned to be submitted to the EPA by December 31, 2000.

The amendments to Chapter 115 are one element of the HGA
Attainment Demonstration SIP and will require VOC emission re-
ductions from batch processes, offset lithographic printers, and
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bakeries in the HGA ozone nonattainment area. While the rules
are intended to protect the environment, based on the analy-
sis provided earlier in this preamble and in particular, the dis-
cussion in the FISCAL NOTE: COSTS TO STATE AND LOCAL
GOVERNMENT and the PUBLIC BENEFIT AND COSTS sec-
tions in the rule proposal preamble (see the August 25, 2000
issue of the Texas Register (25 TexReg 8258)), the commission
does not believe that the rules will adversely affect, in a material
way, the operation of certain batch processes, offset lithographic
printers, and bakeries. The commission does not believe these
entities comprise a sector of the economy, or that these rules
will adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The amendments do not meet the definition of a "major envi-
ronmental rule" as defined in the Texas Government Code, and
they do not meet any of the four applicability requirements listed
in §2001.0225(a). Specifically, the rules do not exceed an ex-
press standard set by federal law since they implement require-
ments of the FCAA. Under 42 USC, §7410, states are required
to adopt a SIP which provides for "implementation, maintenance,
and enforcement" of the primary NAAQS in each air quality con-
trol region of the state. These rules were developed in order to
meet FCAA, 42 USC, §7511a(b)(2)(C), which requires states to
ensure that RACT is in place for all major VOC sources in mod-
erate and above ozone nonattainment areas. This will enable
the Chapter 115 batch process, offset lithographic printing, and
bakery rules for HGA to be federally approvable. This rulemak-
ing is also intended to obtain VOC emission reductions which will
result in reductions in ozone formation in the HGA ozone nonat-
tainment area and help bring HGA into compliance with the air
quality standards established under 42 USC, §7410. While 42
USC, §7410, does not require specific programs, methods, or
reductions in order to meet the standard, state SIPs must in-
clude "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements of
this chapter," (meaning 42 USC, Chapter 85, Air Pollution Pre-
vention and Control). It is true that the FCAA does require some
specific measures for SIP purposes, such as the inspection and
maintenance program, but those programs are the exception, not
the rule, in the SIP structure of the FCAA. The provisions of the
FCAA recognize that states are in the best position to determine
what programs and controls are necessary or appropriate in or-
der to meet the NAAQS. This flexibility allows states, affected
industry, and the public, to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a program
that meets the requirements of 42 USC, §7410. In order to avoid
federal sanctions, states are not free to ignore the requirements
of 42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule. Thus, while specific measures are not prescribed,
both a plan and emission reductions are required to assure that
the nonattainment areas of the state will be able to meet the
attainment deadlines set by the FCAA. The EPA has provided
the criteria for both the submission and evaluation of attainment
demonstrations developed by states to comply with the FCAA.
This criteria requires states to provide, in addition to other in-
formation, photochemical modeling and an analysis of specific
emission reduction strategies necessary to attain the NAAQS.

The commission’s photochemical modeling and other analysis
indicate that substantial emission reductions from both mobile
and point source categories are necessary in order to demon-
strate attainment. In this case, this rulemaking is intended to
serve two purposes; one is to satisfy 42 USC, §7511a(b)(2)(C),
and the second is to achieve reductions in the HGA nonattain-
ment area. Specifically, as noted elsewhere in this rule pream-
ble, the emission reductions associated with these rules are a
necessary element of the attainment demonstration required by
the FCAA.

During the 75th Legislative Session, SB 633 amended the Texas
Government Code to require agencies to perform a regulatory
impact analysis (RIA) of certain rules. The intent of SB 633 was
to require agencies to conduct an RIA of extraordinary rules.
These are identified in the statutory language as major environ-
mental rules that will have a material adverse impact and will
exceed a requirement of state law, federal law, or a delegated
federal program, or are adopted solely under the general pow-
ers of the agency. With the understanding that this requirement
would seldom apply, the commission provided a cost estimate
for SB 633 that concluded "based on an assessment of rules
adopted by the agency in the past, it is not anticipated that the
bill will have significant fiscal implications for the agency due to
its limited application." The commission also noted that the num-
ber of rules that would require assessment under the provisions
of the bill was not large. This conclusion was based, in part, on
the criteria set forth in the bill that exempted proposed rules from
the full analysis unless the rule was a major environmental rule
that exceeds a federal law. As discussed earlier in this pream-
ble, the FCAA does not require specific programs, methods, or
reductions in order to meet the NAAQS; thus, states must de-
velop programs for each nonattainment area to ensure that area
will meet the attainment deadlines. Because of the ongoing need
to address nonattainment issues, the commission routinely pro-
poses and adopts SIP rules. The legislature is presumed to un-
derstand this federal scheme. If each rule proposed for inclusion
in the SIP was considered to be a major environmental rule that
exceeds federal law, then every SIP rule would require the full
RIA contemplated by SB 633. This conclusion is inconsistent
with the conclusions reached by the commission in its cost es-
timate and by the Legislative Budget Board (LBB) in its fiscal
notes. Since the legislature is presumed to understand the fis-
cal impacts of the bills it passes, and that presumption is based
on information provided by state agencies and the LBB, the com-
mission believes that the intent of SB 633 was only to require the
full RIA for rules that are extraordinary in nature. While the SIP
rules will have a broad impact, that impact is no greater than is
necessary or appropriate to meet the requirements of the FCAA.

The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code
but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485. 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Sharp v. House of
Lloyd, Inc., 815 S.W.2d 245 (Tex. 1991); Southwestern Life Ins.
Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.--Austin 2000,
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pet. denied); and Coastal Indust. Water Auth. v. Trinity Portland
Cement Div., 563 S.W.2d 916 (Tex. 1978).

The commission’s interpretation of the RIA requirements is also
supported by a change made to the Administrative Procedure
Act (APA) by the legislature in 1999. In an attempt to limit the
number of rule challenges based upon APA requirements, the
legislature clarified that state agencies are required to meet
these sections of the APA against the standard of "substantial
compliance." Texas Government Code, §2001.035. The legisla-
ture specifically identified Texas Government Code, §2001.0225
as falling under this standard. The commission has substantially
complied with the requirements of §2001.0225.

For these reasons, rules adopted for inclusion in the SIP fall un-
der the exception in Texas Government Code, §2001.0225(a),
because they are specifically required by federal law. FCAA,
42 USC, §7511a(b)(2)(C), requires states to ensure that RACT
is in place for all major VOC sources in moderate and above
ozone nonattainment areas. This rulemaking is not an express
requirement of state law, but was developed specifically in or-
der to ensure that RACT is in place for all major VOC sources
in the HGA ozone nonattainment area as required under fed-
eral law. This will enable the Chapter 115 batch process, offset
lithographic printing, and bakery rules for HGA to be federally ap-
provable. This rulemaking is also intended to obtain VOC emis-
sion reductions which will result in reductions in ozone formation
in the HGA ozone nonattainment area and help bring HGA into
compliance with the air quality standards established under fed-
eral law as NAAQS for ozone. The rulemaking does not exceed
a standard set by federal law, exceed an express requirement of
state law (unless specifically required by federal law), or exceed
a requirement of a delegation agreement. The rulemaking was
not developed solely under the general powers of the agency,
but was specifically developed to meet the RACT requirements
and NAAQS established under federal law and authorized un-
der TCAA, §§382.011, 382.012, and 382.017. Thus, the com-
mission is not required to conduct a regulatory analysis as pro-
vided in Texas Government Code, §2001.0225. Comments re-
ceived during the comment period regarding the draft RIA are
addressed in the ANALYSIS OF TESTIMONY section of this pre-
amble.

TAKINGS IMPACT ASSESSMENT (TIA)

The commission evaluated this rulemaking action and performed
an analysis of whether the rules are subject to Texas Govern-
ment Code, Chapter 2007. The following is a summary of that
analysis. The specific purpose of the rulemaking is twofold: to
ensure that RACT is in place for all major VOC sources in the
HGA ozone nonattainment area in order to conform with the
EPA’s RACT requirements, thus enabling the Chapter 115 batch
process, offset lithographic printing, and bakery rules for HGA
to be federally approvable; and to obtain VOC emission reduc-
tions which will result in reductions in ozone formation in the HGA
ozone nonattainment area and help bring HGA into compliance
with the air quality standards established under federal law as
NAAQS for ozone.

Texas Government Code, §2007.003(b)(4), provides that
Chapter 2007 does not apply to these adopted rules since
they are reasonably taken to fulfill an obligation mandated by
federal law. The rules fulfill federal mandates under the 1990
Amendments to 42 USC, §7410 and §7511a(b)(2). Specifi-
cally, 42 USC, §7511a(b)(2)(C), requires states to ensure that
RACT is in place for all major VOC sources in moderate and
above ozone nonattainment areas. In addition, the emission

limitations and control requirements within this rulemaking were
developed in order to meet the NAAQS for ozone set by the
EPA under 42 USC, §7409. States are primarily responsible
for ensuring attainment and maintenance of NAAQS once the
EPA has established them. Under 42 USC, §7410, and related
provisions, states must submit, for approval by the EPA, SIPs
that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, the purpose of this rulemaking is to ensure
that RACT is in place for all major VOC sources in the HGA
ozone nonattainment area as required under federal law and
to meet the air quality standards established under federal law
as NAAQS. Attainment of the ozone standard will eventually
require substantial NO

x
reductions as well as VOC reductions.

Any VOC reductions resulting from the current rulemaking are
no greater than what scientific research indicates is necessary
to achieve the desired ozone levels. However, this rulemaking
is only one step among many necessary for attaining the ozone
standard.

In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken in
response to a real and substantial threat to public health and
safety; 2) is designed to significantly advance the health and
safety purpose; and 3) does not impose a greater burden than is
necessary to achieve the health and safety purpose. Although
the rule revisions do not directly prevent a nuisance or prevent
an immediate threat to life or property, they do prevent a real and
substantial threat to public health and safety and significantly ad-
vance the health and safety purpose. This action is taken in re-
sponse to the HGA area exceeding the federal ambient air quality
standard for ground-level ozone, which adversely affects public
health, primarily through irritation of the lungs. The action signif-
icantly advances the health and safety purpose by reducing am-
bient VOC and ozone levels in HGA. Consequently, these rules
meet the exemption in §2007.003(b)(13).

The commission has included elsewhere in this preamble its rea-
soned justification for adopting this strategy and has explained
why it is a necessary component of the SIP, which is federally
mandated. This discussion, as well as the HGA SIP which is
being adopted concurrently, explains in detail that every rule in
the HGA SIP package is necessary and that none of the reduc-
tions in those packages represent more than is necessary to
bring the area into attainment with the NAAQS. This rulemaking
therefore meets the requirements of Texas Government Code,
§2007.003(b)(4) and (13). For these reasons the rules do not
constitute a takings under Chapter 2007 and do not require addi-
tional analysis. Comments received during the comment period
regarding the TIA are addressed in the ANALYSIS OF TESTI-
MONY section of this preamble.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281,
Subchapter B, concerning Consistency with Texas Coastal Man-
agement Program. As required by 31 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
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the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council. For this rulemaking, the
commission has determined that the rules are consistent with
the applicable CMP goal expressed in 31 TAC §501.12(1) of pro-
tecting and preserving the quality and values of coastal natural
resource areas and the policy in 31 TAC §501.14(q), which re-
quires that the commission protect air quality in coastal areas.
This rulemaking is intended to reduce overall emissions of VOC
from batch process vent gas streams, bakeries, and offset litho-
graphic printers. This action is consistent with the CMP because
it does not authorize any new emissions and will reduce existing
emissions of VOC. No comments were received during the com-
ment period regarding the CMP consistency review.

HEARINGS AND COMMENTERS

The commission held public hearings on this proposal at the fol-
lowing locations: September 18, 2000, in Conroe and Lake Jack-
son; September 19, 2000 in Houston (two hearings); September
20, 2000, in Katy and Pasadena; September 21, 2000, in Beau-
mont, Amarillo, and Texas City; September 22, 2000, in Dayton,
El Paso, and Arlington; and September 25, 2000, in Austin and
Corpus Christi. The comment period closed at 5:00 p.m. on
September 25, 2000.

Forty-nine commenters submitted testimony on the proposal.
Pasadena Paper Company LP, Pasadena Pulp Company LP,
and Donohue Industries Incorporated submitted joint comments
and will be referred to as Pasadena/Donohue. Chevron Phillips
Chemical Company LP (Chevron); Dynegy, Incorporated
(Dynegy); Dow Chemical Company (Dow); Enron; Equistar
Chemicals LP (Equistar); ExxonMobil; Goodyear Rubber and
Tire Company (Goodyear); Lyondell-Citgo Refining LP (LCR);
Lyondell Chemical Company (Lyondell); Phillips 66 Company
(Phillips 66); Reliant Energy, Incorporated (REI); and Valero
Refining Company-Texas (Valero) supported the comments
submitted by the Business Coalition for Clean Air (BCCA);
therefore, references to BCCA will include references to these
commenters. Chevron, Dow, Equistar, ExxonMobil, Lyondell,
and Phillips 66 supported the comments submitted by the Texas
Chemical Council (TCC); therefore, references to TCC will
include references to these commenters. Pasadena/Donohue
supported the comments submitted by the Texas Pulp and
Paper Industry Environmental Council (TPIEC).

The League of Women Voters of Texas (LWV-TX) and nine indi-
viduals supported the proposed revisions, while Hispanic Com-
munity of Texas Citizens for a Sound Economy (TCSE-HC); RMT,
Inc. on behalf of Montgomery County (Montgomery Co.); and
three individuals opposed the proposed revisions. Baker Botts
L.L.P. (Baker Botts); BCCA; Chevron; City of Missouri City (Mis-
souri City); City of Spring Valley (Spring Valley); Dow; Dynegy;
Enron; EPA; Equistar; ExxonMobil; Galveston- Houston Asso-
ciation for Smog Prevention (GHASP); Goodyear; Grandparents
of East Harris County (GEHC); Harris County Judge Robert Eck-
els (Harris County); LCR; Lyondell; Pasadena/Donohue; Phillips
66; Printing Industries of the Gulf Coast (PIGC); REI; Sierra
Club - Houston Regional Group (Sierra-Houston); State Senator
Carlos Truan; TCC; TPIEC; Texas Oil and Gas Association (Tx-
OGA); Union Carbide Corporation (Union Carbide); Valero; and
six individuals supported the proposed revisions but suggested
changes or clarifications.

ANALYSIS OF TESTIMONY

LWV-TX and nine individuals supported the proposed revisions
to Chapter 115.

The commission appreciates the support.

One individual commented that the rules go beyond anything
necessary to protect the environment, the basis and analysis in
the rules is flawed, and the rules are being set up to embarrass
Texas and the Governor, and the individual hopes that state leg-
islators and the United States Congress would investigate these
plans. The individual also commented that the TNRCC and the
EPA should be downsized because less government is better
than more government.

The commission does not agree that the rules are too broad or
that the basis or analysis of the rules is flawed. Title 42 USC,
§7511a(b)(2)(C), requires states to ensure that RACT is in place
for all major VOC sources in moderate and above ozone nonat-
tainment areas. As discussed earlier in the preamble, the EPA
has stated that the existing Chapter 115 vent gas rules do not
represent RACT for batch processes in HGA, and consequently
it is necessary to implement the Chapter 115 batch process rules
in HGA. In addition, the EPA has identified a variety of deficien-
cies in the existing Chapter 115 bakery rule for HGA. Finally,
there are an estimated 20 major source offset printers in HGA
for which RACT rules have not been implemented. Correction of
these deficiencies is necessary to ensure the implementation of
RACT in HGA such that these rules are federally approvable.
Further, the adopted rules are specifically developed to meet
the ozone NAAQS set by the EPA under 42 USC, §7409. Title
42 USC, §7410, requires states to adopt a SIP which provides
for "implementation, maintenance, and enforcement" of the pri-
mary NAAQS in each air quality control region of the state. The
commission’s intent is not to embarrass Texas and the Governor
but instead to comply with the timelines provided in 1990 FCAA
amendments and subsequent EPA guidance for submitting rules
to demonstrate ozone attainment in HGA. Accordingly, Texas has
committed to adopting the majority of the necessary rules for the
HGA attainment demonstration by December 31, 2000.

GEHC and two individuals stated that facilities that predate the
commission’s air permitting requirements (i.e., those that are
"grandfathered") should be subject to the emission specifica-
tions. GHASP commented that all grandfathered facilities should
be investigated to be certain that they are properly so designated
since many of these facilities have made modifications. State
Senator Carlos Truan commented that a problem with the pro-
posed rules is that they do not deal with grandfathered facilities
and that the commission has let these facilities avoid permitting
through the use of standard exemptions.

The commission has made no change in response to the com-
ments. The adopted rules that apply to facilities, for example the
Chapter 117 NO

x
requirements and the Chapter 115 VOC re-

quirements, apply to both permitted and non-permitted ("grand-
fathered") sources in HGA. The commission agrees that it is ap-
propriate to pursue cost-effective measures to reduce pollution;
however, any such measures must be within the statutory author-
ity of the commission. The TCAA does not authorize the commis-
sion to require grandfathered sources to obtain permits in order
to operate, or to prohibit operation of those sources. A grandfa-
thered facility is one that existed at the time the Texas Legislature
amended the TCAA in 1971. These facilities were not required
to comply with (i.e., were grandfathered from) the then-new re-
quirement to obtain permits for construction activities. Whenever
a grandfathered facility is modified (as that term is defined in the
TCAA), it is required to comply with the TCAA permitting require-
ments in order to be authorized to construct and operate that
modification. If a grandfathered facility has never been modified,
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it continues to be authorized by the TCAA to operate without a
permit. Further, the definition of "modification" specifically ex-
cludes changes to facilities that are authorized by an exemption;
i.e., any facility, including a grandfathered facility, can make a
change using a commission exemption (now permit by rule) and
this change is not considered to be a modification that would trig-
ger the permitting requirements of the TCAA. During the 76th
Texas Legislative Session in 1999, the issue of grandfathered
sources was addressed by two different legislative programs. SB
766 was passed, which provided a framework for a voluntary per-
mitting program for grandfathered sources under the TCAA, as
well as SB 7, which requires mandatory permitting and emission
reductions from electric generating facilities. The commission
continues to pursue enforcement action against companies who
are not in compliance with the permitting requirements of the
TCAA. However, SB 766 does provide for amnesty from enforce-
ment for facilities eligible to participate in the voluntary emission
reduction permit program as long as a permit application is re-
ceived before the TCAA deadline of September 1, 2001.

Baker Botts commented that it generally supports the ongoing
efforts by the commission to develop a SIP that is technologically
achievable, economically reasonable, and legally approvable.
Baker Botts, BCCA, Dynegy, Equistar, ExxonMobil, Goodyear,
Harris County Judge Robert Eckels, Phillips 66, Spring Valley,
TCC, TPIEC, TxOGA, Valero, and an individual commented
that the commission should incorporate into the SIP a greater
level of reductions from federally preempted sources and stated
that EPA-regulated sources account for about 40% of the NO

x

emissions in the HGA. The commenters stated that the EPA
issued a number of regulations for some federally preempted
sources, such as land-based spark engines, marine, recre-
ational and land-based diesel engines, aircraft and locomotive
engines, well after the FCAA deadlines, and that the EPA
recently strengthened rules for on-road and non-road vehicles
and fuels, such as low sulfur gas and diesel, Tier II motor vehi-
cles, heavy-duty highway vehicle standards, and non-road Tier
II/Tier III heavy-duty engine standards. The commenters stated
that delays in implementing these rules have prompted the
commission to propose technically and economically infeasible
emission reductions from sources in HGA that the state has
authority to regulate to make up for the missing federal reduc-
tions. The commenters stated that these delays have forced the
commission to propose expensive regional fuels and significant
use restriction regulations. The commenters stated that the
commission and the EPA can ensure an equitable distribution of
the compliance burdens necessary to meet mandated air quality
improvement in HGA only by allowing the SIP to capture antici-
pated emission reductions from federally preempted sources.
Baker Botts noted that the EPA demonstrated a willingness to
assume responsibility for a portion of emission reductions by
created a process in Los Angeles called a "public consultative
process," that would resolve issues related to emissions from
national and international sources, and that the EPA has also
provided flexibility in obtaining offsets by allowing states to
provide offsets to refiners based on emission reductions that
the EPA projected would result from mobile sources using
Tier II gasoline. Baker Botts suggested that this same sort of
prospective crediting should be used to develop a more rational
HGA SIP, and that the EPA should allow the commission to
credit in the SIP the prospective emission reductions that will
result from implementation of the Tier II gasoline rule and from
other federally preempted sources. Finally, Baker Botts cited
two cases wherein the District of Columbia Circuit has approved
the EPA’s flexibility with respect to statutory deadlines under

the FCAA when the EPA has failed to meets its own deadlines,
and this failure was deemed to upset the balanced federal/state
responsibilities under the FCAA. ExxonMobil commented that
it supports the commission and the EPA crediting the HGA
SIP with an additional 60 tpd of federally preempted emission
reductions that will occur over the next ten years. Harris County
Judge Robert Eckels commented that the commission should
work with the EPA to accelerate the implementation schedule
for federally preempted emissions so that at least one-half of the
related emission reductions are achieved by 2007, and that as
a part of this process, the commission should delineate federal
assignments detailing the engine standards and emission
reductions necessary to achieve real and sustainable pollution
reductions.

The commission agrees with the commenters that emission re-
ductions from federally preempted sources would provide bene-
fits for the HGA SIP demonstration, and the inability of the com-
mission to regulate certain source categories has necessitated
the use of other ozone control strategies. However, the commis-
sion understands that the EPA SIP approval process does not
provide a mechanism for credit for emission reductions that oc-
cur after the attainment date. The commission understands that
the EPA is not currently considering accelerating implementation
schedules for existing federal rules. The commission is working
with the EPA to determine the availability of SIP credit for many
non- traditional control strategy mechanisms, like economic in-
centive programs and flexibility for preempted source categories.
Additionally, the commission is working with the EPA to deter-
mine an appropriate federal contribution credit available for the
HGA SIP.

TCSE-HC and two individuals opposed the proposed revisions to
Chapter 115. Montgomery Co. opposed implementation of the
proposed Chapter 115 revisions in Montgomery County, while
an individual opposed implementation of the proposed Chapter
115 revisions in Chambers and Liberty Counties.

As noted earlier in this preamble, FCAA, 42 USC, §7511a(b)(2),
requires implementation of RACT at major VOC sources located
in moderate or above ozone nonattainment areas. The adopted
rules satisfy this federal requirement and are necessary to
ensure that the current SIP revision in support of the HGA
ozone attainment demonstration will be federally approvable.
Furthermore, the FCAA Amendments of 1990 provided new
requirements for areas that had not attained the NAAQS for
ozone, carbon monoxide, particulate matter, sulfur dioxide,
nitrogen dioxide, and lead, and new requirements for SIPs in
general. The EPA was authorized to designate areas failing to
meet the NAAQS for ozone as nonattainment and to classify
them according to severity. Section 107(d)(4)(A)(iv) of the
FCAA mandated that areas designated as serious, severe, or
extreme for ozone that were within a metropolitan statistical area
(MSA) or consolidated metropolitan statistical area (CMSA)
must have boundaries that include the entire MSA or CMSA.
This requirement is supported by the legislative history for the
FCAA Amendments in Senate Report No. 101-228, page 3399,
"Because ozone is not a local phenomenon but is formed and
transported over hundreds of miles and several days, localized
control strategies will not be effective in reducing ozone levels.
The bill, thus, expands the size of areas that are defined
as ozone nonattainment areas to assure that controls are
implemented in an area wide enough to address the problem."
The FCAA Amendments did provide the ability to exclude
portions of the entire MSA or CMSA prior to designation, if the
state conducted a study that the EPA agreed proved that the
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geographic portion did not contribute significantly to violation of
the NAAQS.

Redesignation has not occurred for any portion of the HGA
nonattainment area, and is not currently being considered. For
existing areas currently included within a nonattainment area,
the specific area must be redesignated as attainment to be
removed from a nonattainment area. FCAA, §107(d)(3), pro-
vides that the EPA may not redesignate a nonattainment area,
or a portion thereof, to attainment unless several criteria are
met, which include: a determination that the area has attained
the NAAQS; there is a fully approved SIP for the area; there
is a determination that the improvement in air quality is due to
permanent and enforceable reductions in emissions; there is an
approved maintenance plan for the area; and the state has met
all requirements for the area under FCAA, §110 and Part D.

However, even if a specific area within the HGA nonattainment
area was redesignated by the EPA as attainment for ozone, re-
ductions associated from all adopted ozone control strategies
would still be necessary because of the requirements of FCAA,
§107(d)(3) and §175A, which require maintenance plans for all
redesignated areas. The maintenance plan must include the
measures specified in §107(d)(3) and any additional measures
that are necessary to ensure that the area continues to be in at-
tainment with the NAAQS for ten years after the redesignation.
Eight years after the redesignation, the state is required to sub-
mit an additional revision to the SIP for maintaining the NAAQS
for ten years after the end of the first ten-year period.

Additionally, reductions associated from the ozone control strate-
gies that will be implemented outside the HGA nonattainment
area will benefit the HGA nonattainment area. This is due to
the regional nature of air pollution, the contribution from mobile
sources, and the economies of scale and associated market ad-
vantages related to distribution networks for some strategies.

At the time the 1990 FCAA Amendments were enacted, the fo-
cus on controlling ozone pollution was centered on local controls.
However, for many years an ever increasing number of air qual-
ity professionals have concluded that ozone is a regional prob-
lem requiring regional strategies in addition to local control pro-
grams. As nonattainment areas across the United States pre-
pared attainment demonstration SIPs in response to the 1990
FCAA Amendments, several areas found that modeling attain-
ment was made much more difficult, if not impossible, due to high
ozone and ozone precursor levels entering from the boundaries
of their respective modeling domains, commonly called trans-
port. Recent science indicates that regional approaches may
provide improved control of ozone air pollution.

The commission has conducted air quality modeling and upper
air monitoring that found regional air pollution should be con-
sidered when studying air quality in Texas’ ozone nonattainment
areas. This work is supported by research conducted by OTAG,
the most comprehensive attempt ever undertaken to understand
and quanitfy the transport of ozone. Both the commission and
the OTAG study point to the need to take a regional approach to
controlling air pollutants.

BCCA, ExxonMobil, Phillips 66, REI, and TPIEC commented on
the draft RIA and stated that the proposed rules were not eval-
uated in accordance with the analysis requirements for a major
environmental rule. The commenters stated that Texas Govern-
ment Code, §2001.0225, requires an RIA for certain major en-
vironmental rules. The commenters stated that the commission

must consider the benefits and costs of the proposed rule in re-
lationship to state agencies, local governments, the public, the
regulated community, and the environment. The commenters
stated further that the commission must also incorporate aspects
of this analysis into the fiscal note in the proposed rules (e.g.,
identify the costs and the benefits; describe reasonable alterna-
tive methods for achieving the purpose of the rule considered
by the agency; provide the reasons for rejecting those alterna-
tives; and identify the data and methodology used in performing
the analysis). The commenters stated that under §2001.0225(d)
the commission must also find that "compared to the alternative
proposals considered and rejected, the rule will result in the best
combination of effectiveness in obtaining the desired results and
of economic costs not materially greater than the costs of any
alternative regulatory method considered."

The commenters stated that the rule proposal preamble’s state-
ment that the rules are exempt from the RIA requirement be-
cause federal law mandates the rules is a legally flawed effort
to avoid an RIA and may render the rules invalid. The com-
menters stated that federal law does not mandate the control
requirements, emission rates, and use restrictions contained in
the proposal and asserted that many of the proposed rules ex-
ceed specific federal rules and standards applicable to the same
sources. The commenters stated that examples of departures
from the federal framework include the following: boiler, turbine
and other fired equipment emission limits set well below federal
new source performance standards (NSPS), RACT, best avail-
able control technology (BACT), or lowest achievable emission
rate (LAER) limits for the same sources; and compressor en-
gine emission limits set at unprecedented low levels specifically
designed to be unachievable and prevent the further use of the
affected engines.

The commenters stated that the rule proposal preamble ac-
knowledges that the rule proposal’s components are "major
environmental rules," but that the commission asserted that
an RIA is "seldom" required and is only required for "extra-
ordinary" rules. The commenters stated that these criteria
appear nowhere in the RIA requirements. The commenters
stated that the rule proposal preamble states that "while the
SIP rules will have a broad impact, that impact is no greater
than is necessary or appropriate to meet the requirements of
the FCAA." The commenters stated that this "no greater than
is necessary or appropriate" determination is the conclusion
that an RIA is designed to evaluate and to offer for public review
and comment. The commenters stated that the rule proposal is
well beyond any federal mandates for the covered sources and
are "extraordinary." The commenters stated that under Texas
Government Code, §2001.0225, an RIA must be performed and
offered for public comment before the proposal can be adopted.

ExxonMobil commented that simply saying that federal law re-
quires the rules does not make it so. ExxonMobil stated that fed-
eral law, for instance, did not mandate a 90% reduction in emis-
sions from stationary sources of NO

x
, and that the commission

alone decided the blend of control requirements in the proposal.
ExxonMobil stated that if the commission was exempt from con-
ducting a major environmental analysis solely because the pro-
posal was intended to achieve compliance with the NAAQS, an
analysis would never be required for any rule relating to criteria
pollutants and such an approach would render Texas Govern-
ment Code, §2001.0225, superfluous.

The commission does not agree that the adopted rules meet the
definition of a major environmental rule, or that the commission’s
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interpretation of the exemption for federally mandated standards
is legally flawed. Further, the Draft RIA in the proposal pream-
ble (25 TexReg 8259, August 25, 2000) did not state that the
rules are major environmental rules. While the rules may re-
quire capital investments by batch processes, bakeries and off-
set lithographic printers, that alone is not enough to trigger the
RIA requirements. The Texas Government Code, §2001.0225,
only applies to a major environmental rule adopted by a state
agency, the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law.

This rulemaking action does not meet any of these four applica-
bility requirements, and is adopted in substantial compliance with
the RIA requirements. Texas Government Code, §2001.035.
This rule does not exceed an express standard set by federal
law because 42 USC, §7511a(b)(2)(C), requires states to ensure
that RACT is in place for all major VOC sources in moderate and
above ozone nonattainment areas. As discussed earlier in this
preamble, the EPA has stated that the existing Chapter 115 vent
gas rules do not represent RACT for batch processes in HGA,
and consequently it is necessary to implement the Chapter 115
batch process rules in HGA. In addition, the EPA has identified a
variety of deficiencies in the existing Chapter 115 bakery rule for
HGA. Finally, there are an estimated 20 major source offset print-
ers in HGA for which RACT rules have not been implemented.
Correction of these deficiencies is necessary to ensure the im-
plementation of RACT in HGA such that these rules are federally
approvable.

Further, the adopted rules are also intended to obtain VOC emis-
sion reductions which will result in reductions in ozone formation
in the HGA ozone nonattainment area under 42 USC, §7409. Ti-
tle 42 USC, §7410, requires states to adopt a SIP which provides
for "implementation, maintenance, and enforcement" of the pri-
mary NAAQS in each air quality control region of the state. While
42 USC, §7410, does not specifically prescribe programs, meth-
ods, or reductions to meet the federal standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements of
this chapter" (meaning 42 USC, Chapter 85, Air Pollution Pre-
vention and Control). The FCAA does require some specific
measures for SIP purposes, such as an inspection and main-
tenance program, but those programs are the exception, not the
rule, in the federal SIP structure. The provisions of the FCAA
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. In order to avoid
federal sanctions, states are not free to ignore the requirements
of 42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule. Failure to develop control strategies to demon-
strate attainment can result in federal sanctions. Thus, while
specific measures are not prescribed, both a plan and emission

reductions are required to assure that the nonattainment areas
of the state will be able to meet the attainment deadlines set by
the FCAA. The EPA has provided the criteria for both the sub-
mission and evaluation of attainment demonstrations developed
by states to comply with the FCAA. This criteria requires states
to provide, in addition to other information, photochemical mod-
eling and an analysis of specific emission reduction strategies
necessary to attain the NAAQS. The commissions photochem-
ical modeling and other analysis indicate that substantial emis-
sion reductions from both mobile and point source categories are
necessary in order to demonstrate attainment. In this case, this
rulemaking is intended, in part, to achieve reductions in ozone
precursor emissions in the HGA nonattainment area. Specifi-
cally, as noted elsewhere in this rule preamble, the emission re-
ductions associated with these rules are a necessary element of
the attainment demonstration required by the FCAA.

This conclusion is supported by the legislative history for Texas
Government Code, 2001.0225. During the 75th Legislative Ses-
sion, SB 633 amended the Texas Government Code to require
agencies to perform a RIA of certain rules. The intent of SB
633 was to require agencies to conduct a RIA of major environ-
mental rules that will have a material adverse impact, and will
exceed a requirement of state law, federal law, or a delegated
federal program, or are adopted solely under the general powers
of the agency. The commission provided a cost estimate for SB
633 that concluded "based on an assessment of rules adopted
by the agency in the past, it is not anticipated that the bill will
have significant fiscal implications for the agency due to its lim-
ited application." The commission also noted that the number
of rules that would require assessment under the provisions of
the bill was not large. Because of the ongoing need to address
nonattainment demonstrations required by federal law, the com-
mission routinely proposes and adopts SIP rules. If each rule
proposed for inclusion in the SIP was incorrectly considered as
exceeding federal law, every SIP rule would require the full RIA
contemplated by SB 633. This result would be inconsistent with
the cost estimates and fiscal notes prepared by the commission
and by the LBB. Since the legislature is presumed to understand
the fiscal impacts of the bills it passes, and that presumption is
based on information provided by state agencies and the LBB,
the commission believes that the intent of SB 633 was only to
require the full RIA for rules that meet the requirements under
§2001.0225(a). While the SIP rules will have a broad impact,
that impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA. In other words, the adopted rules
are intended to meet federal and state law, and do not go above
and beyond what is required to meet federal or state statutes.

The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code
but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Sharp v. House of
Lloyd, Inc., 815 S.W.2d 245 (Tex. 1991); Southwestern Life Ins.
Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.--Austin 2000,
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pet. denied); and Coastal Indust. Water Auth. v. Trinity Portland
Cement Div., 563 S.W.2d 916 (Tex. 1978).

The commission’s interpretation of the RIA requirements is also
supported by a change made to the APA by the legislature in
1999. In an attempt to limit the number of rule challenges based
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the
standard of "substantial compliance." Texas Government Code,
§2001.035. The legislature specifically identified §2001.0225 as
falling under this standard. The commission has substantially
complied with the requirements of §2001.0225.

Therefore in addition to not exceeding an express standard set
by federal law, these rules do not exceed state requirements, and
are not adopted solely under the general powers of the agency
because the provisions of the TCAA, §§382.011, 382.012, and
382.017, authorize the commission to implement a plan for the
control of the states air quality, including measures necessary
to meet federal requirements. The remaining applicability crite-
ria, pertaining to exceeding a delegation agreement or contract
between the state and the federal government does not apply.
Thus, the commission is not required to conduct a regulatory
analysis as provided in Texas Government Code, §2001.0225.

Phillips 66 and TPIEC stated that the TCAA, §382.011(b),
authorizes rules for controlling air contaminants by all practical
and economically feasible methods. REI commented that
the proposed emission limitations have been developed with
less than a complete analysis of the technical or economic
feasibility of the resulting controls or an analysis of the possible
environmental or economic disbenefit of the proposed con-
trols. TPEIC commented that under Texas Government Code,
§2001.033(a)(1)(B), the rule must have a reasoned justification
that includes a summary of the factual basis for the rule that
demonstrates a rational connection between the factual basis for
the rule and the rule as adopted. The commenters stated that
under Texas Government Code, §2001.035(c), the justification
must demonstrate in a relatively clear and logical fashion that
the rule is a reasonable means to a legitimate objective. The
commenters asserted that a rule that would impose an air
emission abatement requirement that is not demonstrated to be
practical and economically feasible is directly contrary to the
TCAA and that promulgating such a rule without a reasoned
justification is inconsistent with the Texas Government Code.

The commission disagrees with the commenters and has made
no change in response to these comments. The proposed rules
contained an analysis of information available to the commission
regarding the costs and benefits of the proposed rules. This
information met the statutory requirements of the TCAA and the
APA because the information provided in the proposed rules was
sufficient for commenters to submit alternative assessments of
the costs and benefits.

Adequate notice is essential for fairness as well as a meaningful
opportunity to comment on a proposed rule. United Loans, Inc.
v. Pettijohn, 955 S.W.2d 649, 651 (Tex. App.-Austin 1997). To
achieve the goal of encouraging meaningful public participation
in the formulation and adoption of rules by state agencies, the no-
tice must have sufficient information so that interested persons
can determine whether it is necessary for them to participate in
order to protect their legal rights and privileges. The preamble for
the proposed rules contained a discussion of the FCAA require-
ments concerning RACT for these affected sources, a detailed
section by section discussion of the proposed changes, a fiscal

note, including the cost to state and local governments, the public
benefit and the estimated costs for the affected sources, a small
and micro-business analysis, a draft RIA, a TIA, and a CMP con-
sistency determination. The commission received a number of
comments that addressed multiple aspects of the adopted rules.
Therefore, the commission believes this goal has been achieved
and that the notice includes sufficient information to constitute
adequate notice.

The commission believes that the preamble for the proposed
rules provided adequate information that demonstrates that the
adopted rules are economically and practically feasible. These
rules do not require the installation of technology that is out of the
ordinary; for example, some facilities might install thermocouples
or catalytic oxidizers or use non-alcohol fountain solutions. The
commission does not believe that these options or others simi-
lar to them are not economically and practically feasible. In fact,
many facilities covered by the rules have already installed the
controls necessary to comply. To simply state that the proposal
did not meet the statute or that compliance with the proposed
rules is not technically or economically feasible does not provide
the commission with sufficient information to propose changes or
alternative strategies. There is no requirement that the commis-
sion determine the probable economic cost of the unique aspects
of every facility or source that must comply, nor give the proba-
ble economic cost of every possible method of control. Rather,
the notice must include the cost of a reasonable method of com-
pliance. Mere disagreement with cost or technical feasibility es-
timates does not render notice inadequate. The commenters
did not say how the notice is insufficient, merely that it is insuf-
ficient. Nevertheless, the commission has reviewed the notice
and has determined it is adequate. The commission did not re-
ceive specific comments on the technical or economic feasibility
of the adopted rules.

The commission has provided a "reasoned justification" for the
rules in this adoption package as required by Texas Government
Code, §2001.033. The requirement for a reasoned justification
applies to the agency order finally adopting a rule. The stan-
dard for compliance with the reasoned justification requirement is
substantial compliance, as determined by the Legislature, which
amended the reasoned justification requirement in 1999. The
commission has provided the factual, policy and legal bases for
the rule, as required. The Texas Government Code, §2001.024,
requires only "a brief explanation" of the rule upon proposal in ad-
dition to other elements such as the fiscal note and public benefit
evaluations. Both the rule proposal and adoption meet all of the
requirements of the APA.

BCCA, ExxonMobil, Phillips 66, REI, and TPIEC stated that
the proposed rules did not include adequate notice as required
under Texas Government Code, §2002.024. The commenters
stated that Texas Government Code, §2001.024, requires
adequate notice of a proposed rule, including information about
its public benefits and costs. The commenters stated that
adequate notice is essential for fairness as well as a meaningful
opportunity to comment on a proposed rule, and that courts
have considered notice "adequate" only if: interested persons
can confront the agency’s factual suppositions and policy
preconceptions; and the agency provides interested parties the
opportunity to challenge the underlying factual data relied upon
by the agency. The commenters asserted that in proposing the
rules, the commission failed to provide interested parties with
sufficient information to constitute adequate notice.
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The commenters stated that the rule proposal preamble appears
short of adequate notice because the cost estimates were "dra-
matically underestimated." The commenters stated that the com-
mission published insufficient information and analysis regarding
costs and impacts.

The commenters stated that the commission published insuffi-
cient information and analysis regarding costs and impacts. The
commenters stated that the commission "has not been com-
pletely responsive to stakeholder requests for information neces-
sary to comment effectively" and "dramatically underestimated"
the costs of the proposed control strategies, and that as a result,
the notice of the proposal is inadequate.

The commenters stated that it has identified a number of critical
gaps in the underlying factual data, methodology, and analysis
in support of the proposed rules. The commenters asserted that
the proposal included insufficient information and analysis re-
garding costs and impacts. The commenters asserted that the
commission has not adequately responded to requests for ad-
ditional information from stakeholders. The commenters stated
that the following requests for information were outstanding: in-
formation regarding the modeling of emissions; information re-
garding the corrected EI database; and information supporting
the estimated costs of control. The commenters stated that this
information is necessary in order to comment effectively on the
proposed rules and that data gaps in the proposal hindered ef-
fective comment.

The commission disagrees with the commenters and has made
no change in response to these comments. Texas Government
Code, §2001.024, requires of the notice of a proposed rule in-
clude certain information. Subsection (a)(5) requires that the no-
tice state the public benefits expected as a result of the adoption
of the proposed rule and the probable economic cost to persons
required to comply with the rule. Adequate notice is essential for
fairness as well as a meaningful opportunity to comment on a
proposed rule. United Loans, Inc. v. Pettijohn, 955 S.W.2d 649,
651 (Tex. App.-Austin 1997). To achieve the goal of encourag-
ing meaningful public participation in the formulation and adop-
tion of rules by state agencies, the notice must have sufficient
information so that interested persons can determine whether it
is necessary for them to participate in order to protect their legal
rights and privileges. The proposed rules contained an analysis
of information available to the commission regarding the costs
and benefits of the proposed rules. The preamble for the pro-
posed rules contained a discussion of the FCAA requirements
concerning RACT for these affected sources, a detailed section
by section discussion of the proposed changes, a fiscal note, in-
cluding the cost to state and local governments, the public ben-
efit and the estimated costs for the affected sources, a small and
micro-business analysis, a draft RIA, a TIA, and a CMP con-
sistency determination. The commission received a number of
comments that addressed multiple aspects of the adopted rules.
Therefore, the commission believes this goal has been achieved
and that the notice includes sufficient information to constitute
adequate notice.

The purpose of the comment period is for the public to provide
the commission with information to say why they agree or dis-
agree. There is no requirement that the commission determine
the probable economic cost of the unique aspects of every facility
or source that must comply, nor give the probable economic cost

of every possible method of control. Rather, the notice must in-
clude the cost of a reasonable method of compliance. The com-
menters’ statements that the costs were "dramatically underes-
timated" did not state how that conclusion was reached. Mere
disagreement with cost estimates does not render notice inade-
quate.

The proposed rules met the requirement to include sufficient in-
formation in explaining the requirements for batch processes, off-
set lithographers, and bakeries, the compliance schedule, the
anticipated cost of compliance and the anticipated reduction in
emissions. To simply state that the proposal failed to provide
sufficient information does not provide the commission with suf-
ficient information to propose changes or alternative strategies.
The commenters did not say how the notice is insufficient, merely
that it is insufficient. Nevertheless, the commission has reviewed
the notice and has determined it is adequate. Similarly, the com-
ments which state there are critical gaps did not identify what
those gaps are or how that results in inadequate notice. The
commission is unaware of any requests for additional informa-
tion to which it was not completely responsive.

BCCA, ExxonMobil, Phillips 66, REI, and TPIEC stated that the
proposed rules did not include the local employment impact
statement required under Texas Government Code, §2001.022.
The commenters stated that Texas Government Code,
§2001.022, requires the commission to determine whether the
rule proposal has the potential to affect a local economy before
proposing the rule for adoption. The commenters believed that
if answered affirmatively, the commission must request that the
Texas Employment Commission to prepare a local employment
impact statement describing in detail the probable effect of the
rule on employment in each geographic area affected by the rule
for each year of the first five years that the rule will be in effect.
The commenters further asserted that the commission failed to
make the required initial determination and ignored the potential
for the proposal to adversely affect the local economy. The
commenters stated that a local employment impact statement
should have been requested and prepared in advance of the
proposal.

The commission agrees with the commenters that the adopted
rules may affect a local economy; however, it does not agree
that it is the responsibility of the commission to provide the lo-
cal employment impact analysis. The APA requires state agen-
cies to determine whether a rule may affect a local economy be-
fore proposing a rule for adoption. If the agency determines that
a proposed rule may affect a local economy, the agency must
send a copy of the proposed rule and other information to the
Texas Workforce Commission (Workforce Commission) before
the agency files notice of the proposed rule with the secretary
of state. The APA requires the Workforce Commission to pre-
pare a local employment impact statement for proposed rules, if
a state agency requests the statement. The commission deter-
mined that the proposed rules might affect a local economy, and
sent the proposed rules and other requested information to the
Workforce Commission. The commission received a letter from
the Workforce Commission, indicating that the Workforce Com-
mission did not have the ability to determine the potential local
employment impacts from the proposed rules.

BCCA, ExxonMobil, Phillips 66, REI, and TPIEC stated that the
proposed rules did not include an adequate TIA as required un-
der Texas Government Code, §2007. The commenters stated
that the TIA provision mandates that covered agencies "take a
’hard look’ at the private real property implications of the actions
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they undertake...," according to the Office of the Attorney Gen-
eral, Private Real Property Rights Preservation Act Guidelines,
(21 TexReg 387, January 12, 1996). The commenters stated
that under §2007.043, a TIA must describe the specific purpose
of the proposed action, determine whether engaging in the pro-
posed governmental action will constitute a taking, and describe
reasonable alternative actions that could accomplish the speci-
fied purpose. The commenters stated that the agency must also
explain whether these alternative actions also would constitute
takings.

The commenters stated that agencies must also comply with
guidelines developed by the Texas Attorney General when devel-
oping the TIA and that according to these guidelines, agencies
must carefully review governmental actions that have a signifi-
cant impact on the owner’s economic interest. The commenters
stated that these guidelines include the statement: "Although a
reduction in property value alone may not be a ’taking,’ a severe
reduction in property value often indicates a reduction or elimi-
nation of reasonably profitable uses." (21 TexReg 392, January
12, 1996).

The commenters stated that the proposed rule preamble ac-
knowledged that some of the rules may "burden" private real
property but claimed an exemption from performing a TIA based
on the assertion that the proposal does not impose a greater
burden than necessary to advance a health and safety purpose
and that the proposal "reasonably" fulfills a federal mandate. The
commenters stated that the commission provided the public no
basis to infer that a cost/benefit analysis or a reasonableness de-
termination was, in fact, performed as necessary to support the
TIA exemption claim because the preamble contains only the
bare assertions. The commenters asserted that the proposed
rules will impose a greater burden than is necessary, and are not
reasonably taken to fulfill a federal mandate. The commenters
believed that according to the Attorney General’s Guidelines, a
full TIA was required to be completed with the proposal, and that
failure to perform a TIA could invalidate the rules.

As stated previously in the preamble, the purpose of the adopted
rules is to ensure that RACT is in place for all major VOC sources
in the HGA ozone nonattainment area in order to conform with
the EPA’s RACT requirements, thus enabling the Chapter 115
batch process, offset lithographic printing, and bakery rules for
HGA to be federally approvable; and to obtain VOC emission re-
ductions which will result in reductions in ozone formation in the
HGA ozone nonattainment area and help bring HGA into com-
pliance with the air quality standards established under federal
law as NAAQS for ozone. The commission noted in the proposal
that the rules may require the installation of control systems at
batch process operations, offset lithographic printers, and bak-
eries in HGA in some cases. The acknowledgment that the rules
may require a capital expenditure or the installation of controls, is
simply that, an acknowledgment. The commission understands
that the rules may have an impact on real property and in not-
ing this, sought comments on any potential impact to ensure that
the adopted rules are technically and economically feasible. The
commission believes that this acknowledgment has caused the
commenters to misunderstand the commission’s interpretation
of the requirements of Texas Government Code, Chapter 2007.
The commission does not believe that the assessment required
by Chapter 2007 begins with a determination of whether or not
the proposed rules could result in a capital expenditure. Rather,
the commission believes that before an assessment is required,
the commission must determine whether Chapter 2007 applies
to the government action. If the proposed action is subject to

an exception to Chapter 2007, the analysis is complete. Sec-
tion 2007.003(b) provides that "this chapter does not apply to
the following governmental actions:...." Because the commission
believes the adopted rules meet the two exceptions to Chapter
2007, the full TIA is not required for the rules. Both of these ex-
ceptions were noted in the proposal preamble.

The commission believes the adopted rules are exempt under
Texas Government Code, §2007.003(b)(4) because they are
reasonably taken to fulfill an obligation mandated by federal
law. While several governmental actions are subject to being
reviewed under Chapter 2007, including the adoption of rules,
§2007.003(b)(4) specifically excludes an action that is reason-
ably taken to fulfill an obligation mandated by federal law. One
purpose of this rulemaking is to ensure that RACT is in place
for all major VOC sources in the HGA ozone nonattainment
area as required under federal law. The adoption of these rules
ensure that these VOC sources can operate in compliance with
federal law. Further, the rules are adopted to meet the air quality
standards established under federal law as NAAQS.

The commission also believes that the adopted rules meet
an additional exception to the requirements of Texas Govern-
ment Code, Chapter 2007. First, Texas Government Code,
§2007.003(b)(13), states that Chapter 2007 does not apply to
an action that: 1) is taken in response to a real and substantial
threat to public health and safety; 2) is designed to significantly
advance the health and safety purpose; and 3) does not impose
a greater burden than is necessary to achieve the health and
safety purpose. Although the rule revisions do not directly
prevent a nuisance or prevent an immediate threat to life
or property, they do prevent a real and substantial threat to
public health and safety and significantly advance the health
and safety purpose. This action is taken in response to the
HGA area exceeding the federal ambient air quality standard
for ground-level ozone, which adversely affects public health,
primarily through irritation of the lungs. The action significantly
advances the health and safety purpose by reducing ambient
VOC and ozone levels in HGA. Consequently, these rules meet
the exemption in §2007.003(b)(13).

The commission has included elsewhere in this preamble its rea-
soned justification for adopting this strategy and has explained
why it is a necessary component of the SIP, which is federally
mandated. This discussion, as well as the HGA SIP which is
being adopted concurrently, explains in detail that every rule in
the HGA SIP package is necessary and that none of the reduc-
tions in those packages represent more than is necessary to
bring the area into attainment with the NAAQS. This rulemaking
therefore meets the requirements of Texas Government Code,
§2007.003(b)(4) and (13). For these reasons the rules do not
constitute a takings under Chapter 2007 and do not require ad-
ditional analysis.

BCCA, ExxonMobil, Phillips 66, REI, and TPIEC stated that the
proposed rules did not include an adequate small business and
micro-business assessment as required under Texas Govern-
ment Code, 2006.002. The commenters stated that a an anal-
ysis of the costs of compliance for small and micro-businesses
must also compare the costs of compliance for these businesses
with the costs for the largest businesses affected by the rule. The
commenters stated that the comparison must use at least one of
the following standards: cost for each employee, cost for each
hour of labor, or cost for each $100 of sales. The commenters
asserted that the rule proposal failed to include the mandated
cost comparison standards. The commenters stated that this
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is the case even in those instances where the commission ac-
knowledged a significant impact. The commenters stated that
the commission either restated the costs of compliance it iden-
tified in the analysis of public benefits and costs, or concluded
that it cannot determine the cost to small businesses. The com-
menters stated that the rule proposal preamble stated that "the
estimated capital and annualized cost of installing and operating
control technology used for the various types of equipment in fis-
cal note would appear to be a reasonable cost estimate for small
and micro-businesses." (25 TexReg 8293).

The commenters asserted that the rule proposal’s assessments
fall short of what Texas law requires and that it is not sufficient
for the agency merely to state that the costs for small and large
businesses will be the same. The commenters stated that the ra-
tionale behind requiring a comparison using an established stan-
dard (e.g., cost for each employee, cost for each hour of labor,
or cost for each $100 of sales) is to determine whether there is a
disparate impact on small businesses. The commenters stated
that according to Unified Loans v. Pettijohn, 955 S.W.2d at 652
(Court of Appeals -- Austin, 1997), the statute’s purpose is to ob-
tain "an objective assessment of the agency’s proposed action
by forcing it to consider seriously. . . the effect of the rule on
small businesses, including an analysis of their costs of {compli-
ance} and a comparison of their costs with the cost of compli-
ance for the largest businesses affected. ..." The commenters
stated further that the commission cannot merely conclude that
the costs to small businesses "cannot be determined," and is
obliged to include in the notice "some basis" for its conclusion so
that interested parties can "confront that basis in a meaningful
way in their comments." (Unified Loans v. Pettijohn, 955 S.W.2d
at 653.)

The commenters stated that in the rule proposal preamble, the
commission did not publish the information mandated by Texas
law and that as a result, it is impossible for the public to com-
ment on whether the agency adequately considered the effect
of the rule on small businesses, thus rendering the notice of
the plan inadequate. The commenters stated that Texas Gov-
ernment Code, §2006.002, requires the commission to provide
a comparison of the proposed rule’s impact on small and large
businesses, using the specified standards, for public review and
comment before adoption.

The commission stated in the small business and micro-business
assessment in proposal preamble that it was unable to identify
any such businesses that would be affected by the proposed
amendments. (See the August 25, 2000 issue of the Texas Reg-
ister (25 TexReg 8259).) Since the commission was unable to
identify any small or micro-businesses, it was not possible to
provide an analysis based on the number of employees, hours
of labor, or amount of sales income. Nevertheless, in order to
provide a basis for comments on the potential impacts for small
or micro-businesses, the commission estimated, to the extent
possible, the costs based on the estimated annualized cost for
installing and operating control technology in dollars per ton of
VOC reduced that was used for various types of units in the fis-
cal note in the proposal preamble. Since the commission did not
have access to the information contemplated by the statute, the
use of an annualized cost was a meaningful way to provide suffi-
cient notice of the cost to small and micro-businesses and there-
fore meets the objective of the Texas Government Code, Chapter
2006. Although the commission received several comments on
the rules, none of the commenters identified themselves as small
or micro-businesses.

Sierra-Houston resubmitted comment letters dated August
2, 1999, January 31, 2000, and February 24, 2000 concern-
ing already-completed rulemakings and SIP revisions which
Sierra-Houston had initially submitted during the comment
period for these previous rulemakings and SIP revisions.

These comments were addressed in the ANALYSIS OF TESTI-
MONY section of the preambles to the earlier rulemakings and
SIP revisions which were published in previous issues of the
Texas Register.

Two individuals questioned whether bakeries produce a signifi-
cant amount of controllable VOCs. One of the individuals also
questioned whether offset lithographic printers produce a signif-
icant amount of controllable VOCs.

The adopted rules concerning VOC emissions from bakeries and
offset printers in HGA apply only to major sources, which by def-
inition are considered to be significant emission sources.

Montgomery Co. commented that the estimated emission reduc-
tions from VOC RACT rules for bakeries, batch processes, and
offset lithographic printers were unknown.

No emission reductions are associated with the revisions to the
existing Chapter 115 bakery rule since the emission reduction
credit was taken in a previous SIP revision. As noted earlier in
this preamble, deficiencies in the bakery rule as it applies in HGA
must be corrected for the HGA Attainment Demonstration SIP to
be approvable. Specifically, the EPA has specified that RACT for
bakery ovens is 80 - 90% control efficiency, while the commission
rule as negotiated in 1994 requires only a 30% emission reduc-
tion. Consequently, adoption and implementation of an approv-
able Chapter 115 rule for bakeries in HGA is necessary, regard-
less of the magnitude of the associated emission reductions.

As noted earlier in this preamble, staff attempted to develop a
demonstration of equivalency between the existing general vent
gas rule and the batch processes ACT using the EPA’s 5% rule.
The EPA’s "5% rule" provides a mechanism for states to justify
exemptions or cutpoints which are more lenient than the EPA’s
RACT baseline. It is applied by determining the total emissions
allowed by the EPA’s RACT baseline (including exemptions) and
comparing this to the emissions allowed (including exemptions)
by a state regulation. If the difference is less than 5.0%, the
EPA considers that there is no substantive difference between
the EPA and state requirements. The staff was unable to assem-
ble the information necessary to demonstrate to the EPA’s satis-
faction that existing rules represent RACT for batch processes in
HGA because some of the necessary information is known only
by the affected industry sources. Therefore, it is not possible
at this time for the commission to estimate the emission reduc-
tions associated with the batch process rule. However, adoption
and implementation of a Chapter 115 rule for batch processes
in HGA is necessary, regardless of the magnitude of the associ-
ated emission reductions.

As noted earlier in this preamble, the Chapter 115 offset litho-
graphic printing rule (§§115.440, 115.442, 115.443, 115.445,
115.446, and 115.449) is currently a contingency rule for HGA.
Because HGA is a severe ozone nonattainment area, a source in
HGA is major if it has the potential to emit 25 tpy or more of VOC
emissions. FCAA, 42 USC, §7511a(b)(2), requires that RACT
be applied to major sources, and consequently it is necessary
to implement this rule in HGA for sources with VOC emissions
equal to or greater than 25 tpy. A previous retrieval from the
EI did not reveal any major source offset printers in HGA. How-
ever, it has come to the commission’s attention that there are
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approximately 20 offset printers in HGA that are major sources.
Therefore, adoption and implementation of a Chapter 115 rule
for offset printers in HGA is necessary, regardless of the magni-
tude of the associated emission reductions.

An individual suggested that the commission develop a rule to
require inspection and monitoring of cooling towers, which the
individual stated can emit significant quantities of VOC.

The commission agrees that cooling towers can emit significant
quantities of VOC, and has begun preliminary research concern-
ing such a possible rule.

Four individuals expressed concern about enforcement of the
proposed rules, and one of these individuals recommended high
penalties for noncompliance. One individual commented that the
enforcement of the rules in Liberty County would be difficult be-
cause they would be hard pressed to justify allocating resources
and manpower to enforce these types of rules when there are
more serious problems in that area.

The commission agrees that adequate enforcement is critical to
the success of the program. As with all of its rules, the com-
mission will enforce the requirements after the compliance date
and take appropriate action for noncompliance situations. The
commission will work with local officials to ensure enforcement
of the SIP and SIP rules. The commission has existing rela-
tionships with pollution control authorities in the City of Houston,
Harris County, and Galveston County for enforcement of other
commission rules. The commission will continue enforcement
relationships with these entities and develop relationships with
other local officials as needed to create effective enforcement
mechanisms for the SIP and SIP rules.

Missouri City questioned whether it would be required to enforce
the proposed Chapter 115 revisions.

The rules are enforced by staff in the TNRCC’s regional offices,
as well as local air pollution control programs. Local govern-
ments have the same power and are subject to the same restric-
tions as the commission under TCAA, §382.015, Power to Enter
Property, to inspect the air and to enter public or private property
in its territorial jurisdiction to determine if the level of air contam-
inants in an area in its territorial jurisdiction meet levels set by
the commission. Local governments are not required to enforce
commission rules but may sign cooperative agreements with the
commission to enforce the rules under TCAA, §382.115, Coop-
erative Agreements. Local programs can also enforce commis-
sion rules without signing a cooperative agreement. The author-
ity of local governments to enforce air pollution requirements is
specified in detail in TCAA, §§382.111 - 382.115, and local gov-
ernments can institute civil actions in the same manner as the
commission pursuant to Texas Water Code, §7.351.

No comments were received on §115.10, concerning Definitions.
However, it has come to the commission’s attention that a def-
inition of "incinerator" is needed in §115.10 because the defi-
nition of this term in §101.1 specifically refers to devices used
to combust solid or liquid materials. Because the term "incinera-
tor," when used throughout Chapter 115, refers to control devices
used to combust VOC vapors, the commission has added a defi-
nition of incinerator to §115.10 to clarify the distinction. The new
definition is not a substantive change from how this term has al-
ways been used in Chapter 115, and its inclusion in the adopted
rule will provide clarity. Subsequent definitions in §115.10 were
renumbered due to the addition of the definition of incinerator.

Sierra-Houston stated that the vent gas rules of §§115.122 -
115.129; the batch process rules of §§115.161 - 115.169; the
VOC transfer rules of §§115.211 - 115.216; the Stage II vapor re-
covery definitions of §115.240; the rotogravure and flexographic
printing definitions of §115.430; and the offset printing rules of
§115.449 should apply statewide so maximum reduction of pre-
cursors and their transboundary air pollution will occur. An indi-
vidual stated that all requirements should apply statewide.

The commission appreciates the commenters’ support for state-
wide applicability of the adopted rules. The commission notes,
however, that it is not obligated to adopt all rules statewide in
order to satisfy its commitments under the SIP, nor is the com-
mission required to do so under the FCAA. Three of the adopted
measures contain emission reduction strategies that have been
adopted with state- wide applicability: California Large-Spark Ig-
nition Engines; Emissions Banking and Trading Program (that
portion of the adopted rule which relates to the trading of emis-
sion reduction credits and discrete emission reduction credits);
and Cleaner Diesel Fuel (that portion of the adopted rule which
relates to on-highway fuel).

In evaluating whether to implement all of the rules statewide, the
commission took into account many concerns, including but not
limited to, the need for the marketplace to be able to respond
to regulation, the possible impacts on transport and distribu-
tion systems, the possibility of increased costs and financial bur-
dens on regulated entities, and regional needs and issues as-
sociated with state-wide mandates. The commission analyzed
where emission reduction measures are most needed and where
emission reduction measures will be most effective in order to
demonstrate attainment.

TPIEC stated that the vent gas rule was never intended to ap-
ply to pulp and paper sources, that the origins of the vent gas
rule are not entirely clear, and that the vent gas rule should not
apply to the pulp and paper industry. TPIEC stated that the re-
quirement to control sources greater than 612 ppmv appears to
have been based, in part, on EPA’s CTG for surface coating of
cans, coils, paper, fabrics, automobiles, and light duty trucks,
while other parts of the rule may have been based on the CTG
for synthetic organic chemical manufacturing industry (SOCMI)
sources. TPIEC stated that the feasibility of this rule as applied to
the pulp and paper industry was never considered by the com-
mission when promulgating the rule, and that the commission
has never counted any reduction from the application of the rule
to the pulp and paper industry in any SIP demonstration. TPIEC
stated that since pulp and paper manufacturing is essentially a
water-based operation which includes a large inorganic load in
process and waste streams, the emissions of concentrated VOC
are negligible.

The general vent gas rule was initially adopted in 1972 to control
VOC emissions from various industrial process vents which, at
the time, were generally uncontrolled. The rule originally con-
tained an exemption limit of 30,000 ppmv, or 3.0% by volume,
for all sources, because most vent gas streams containing this
concentration level of VOCs will burn without the use of supple-
mental fuel. Consequently, the installation of a flare or thermal
oxidizer was a highly cost-effective first step in controlling vent
gas stream emissions.

In July 1985, the Texas Air Control Board (TACB, predecessor to
the commission) lowered the exemption limit to 612 ppmv for all
vent gas sources in Dallas and Tarrant Counties, with a compli-
ance date of December 31, 1987. In May 1992, the TACB low-
ered the exemption limit to 612 ppmv for all vent gas sources
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in the other 14 ozone nonattainment counties, with a compli-
ance date of July 31, 1994. The 612 ppmv limit was based on
an EPA CTG limit for the control of VOCs in SOCMI vent gas
sources. In November 1993, in response to an industry request,
the commission extended the compliance date to May 31, 1995
for all sources. In May 1994, in response to a petition for rule-
making from TPIEC, the commission extended the compliance
date for pulp and paper mills until November 15, 1998. At the
time the extension was approved, the EPA was in the process of
developing a multi-media pulp and paper Maximum Achievable
Control Technology (MACT) standard with targeted promulga-
tion and compliance dates of 1995 and 1998, respectively. In-
dustry representatives were concerned that the installation of
control technology for compliance with the vent gas rule might
soon be incompatible with control requirements specified by the
forthcoming MACT standard. The commission agreed that con-
trols installed for compliance with the vent gas rule might not be
cost-effective if they had to be reworked in the near term. In
April 1997, the commission again extended the exemption un-
til November 15, 1999 because of the EPA delay in issuing the
MACT. The MACT (40 CFR 63, Subpart S) was promulgated on
December 28, 1998, and some control technology conflicts do
exist. Both the vent gas rule and the MACT target some of the
same processes for control, but with differing compliance dead-
lines. The industry then asked that the commission once again
extend the vent gas rule’s November 15, 1999 compliance date
to avoid the need to control processes that will be shut down or
otherwise controlled by the extension date. In October 1999, the
commission again extended the compliance date until April 15,
2001 but noted that while it believed that the extension until April
15, 2001 was reasonable, the commission could not foresee a
circumstance where an additional extension would be necessary
or granted. Therefore, the commission believes that the vent gas
rule should apply to the pulp and paper industry. The affected
mills need to be in compliance with the rule by April 15, 2001 to
forestall any enforcement action.

The EPA commented on the "once-in, always-in" (OIAI) require-
ment of §115.122(a)(4). The EPA stated that Chapter 106 has
not been submitted as part of the SIP. The EPA commented that
as a result, any vent gas stream for which a company elected
to use the OIAI exemption (available under §115.122(a)(4)(A))
would still be subject to the vent gas rule from the federal en-
forcement perspective unless commission submitted the individ-
ual permit-by-rule as part of the SIP.

OIAI is an EPA concept which means that once emissions from
a source exceed the applicability cutoff for a particular VOC reg-
ulation in the SIP, that source is always subject to the control
requirements of the regulation. The purpose of this requirement
is two-fold. First, it serves to discourage a source already sub-
ject to regulation from installing minimal controls to circumvent
RACT requirements. Second, it improves the clarity of VOC reg-
ulations by minimizing the confusion over whether variations in
production cause a particular source to be covered by a regu-
lation. A major EPA concern which resulted in the OIAI require-
ments was their desire to prevent the removal of a control device,
which would then result in a significant increase in emissions
(i.e., a throughput reduction of 5.0% could result in an emissions
increase of 90% if the control device were removed). To pro-
vide flexibility but prevent such emissions increases, the existing
rule language includes an incentive for cost-effective and inno-
vative approaches to pollution prevention and waste minimiza-
tion which reduce emissions to no more than the controlled lev-
els prior to removal of control devices. Also, it should be noted

that in the event of revised rules which are less stringent than
previous requirements (for example, revisions to the definition of
VOC which exclude additional compounds from classification as
VOC), the OIAI requirements will apply to the extent that emis-
sions from a source exceed the applicability cutoff for the revised
version of the rules. In the current rulemaking, the commis-
sion is simply revising §115.122(a)(4) to refer to "permit by rule"
rather than "standard exemption" due to the requirements of SB
766, which amended the TCAA and created "permits by rule."
Prior to passage of SB 766, the commission had the author-
ity under TCAA, §382.057, to exempt from permitting require-
ments, changes within any facility and certain types of facilities
that would not make a significant contribution of air contaminants
to the atmosphere. In order to remove the appearance that these
insignificant facilities were exempt from environmental regula-
tion in addition to being exempt from permitting, the new TCAA,
§382.05196 gives the commission the authority to adopt permits
by rule for certain types of facilities that will not make a significant
contribution of air contaminants to the atmosphere. On August
9, 2000, the commission adopted revisions to 30 TAC Chapter
106 in order to use permits by rule to authorize new construction
and/or modifications or changes (25 TexReg 8653 (September
1, 2000)). On August 13, 1982, (47 Federal Register 35183),
the EPA published its approval of several revisions to 30 TAC
Chapter 116 that were submitted to the EPA for SIP approval on
May 9, 1975. Part of that May 9, 1975 submittal included §116.6,
Exemptions. Although §116.6 has since been revised, the ver-
sion that existed at the time of the August 13, 1982 SIP approval
has not been withdrawn from the SIP. Thus, the basic regulatory
authority for exemptions, now permits by rule, is in the SIP. In
a letter dated June 4, 1990 from Merrit Nicewander, Chief, New
Source Review Section, EPA Region VI, to Lawrence Pewitt, Di-
rector of the TACB Permits Division, the EPA stated that where
the TACB issues standard exemptions pursuant to state regu-
lations that were developed in accordance with the Texas SIP,
the standard exemptions themselves are federally enforceable.
Thus, since permits by rule are federally enforceable, compa-
nies may rely upon them in order to meet the exemption allowed
by §115.122(a)(4). The commission has updated the references
in §115.122(a)(1)(A), (b)(1), and (c)(1)(A) and (2) from "Centi-
grade" to "Celsius" since this is now the term commonly used to
describe this temperature scale. In addition, the commission re-
vised §115.122(a)(3)(E) by changing a reference from "§101.29
of this title (relating to Emissions Credit Banking and Trading)"
to "Chapter 101, Subchapter H, Division 1 of this title (relating
to Emission Credit Banking and Trading)" due to the repeal of
§101.29 and its relocation to a new division within Chapter 101
in concurrent rulemaking published elsewhere in this issue of the
Texas Register.

TCC stated that the commission did not provide a basis for ex-
tending the existing test methods and recordkeeping require-
ments in §115.126 to the attainment counties of Aransas, Bexar,
Calhoun, Matagorda, San Patricio, and Travis; while Union Car-
bide commented that extending the test methods to Calhoun and
the other named counties is not appropriate at this time. TCC
and Union Carbide stated that monitoring and recordkeeping ac-
tivities do not, in and of themselves, reduce emissions and sug-
gested that these requirements be deleted for those counties.
Union Carbide also stated that Title V permits might have to be
updated and stated that compliance with the standards and ex-
emptions could be accomplished as part of the Title V permitting
process. Union Carbide requested that Calhoun and the other
named counties not be included in the requirements of §115.125
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and §115.126 and that the proposed changes only be reconsid-
ered if there is a benefit to air quality in those areas or the ozone
near-nonattainment areas.

In general, the purpose of §115.125 is simply to list the approved
test methods to be used when testing is specifically required
within this division (Vent Gas Control), when the executive direc-
tor requests testing under §101.8 (Sampling), or when the owner
or operator chooses to conduct testing of one or more vent gas
streams. The changes to §115.125 do not add any requirements
to Aransas, Bexar, Calhoun, Matagorda, Nueces, San Patricio,
and Travis Counties, nor do the revisions to §115.126 add any
requirements for the installation of monitors in these counties.
However, the revisions to §115.126 add recordkeeping require-
ments for exempt vent gas streams in Aransas, Bexar, Calhoun,
Matagorda, San Patricio, and Travis Counties.

It should be noted that §115.126 historically has not included
specific recordkeeping requirements for vent gas sources in
these six counties. The commission believes that it is necessary
for inspection and enforcement purposes to add recordkeeping
requirements in these counties which are sufficient to document
compliance with the exemptions. It is true that because Chapter
115 is an applicable requirement under Chapter 122, owners
or operators subject to the Federal Operating Permit Program
must, consistent with the revision process in Chapter 122,
revise their operating permit to include the revised Chapter 115
requirements for each emission unit affected by the revisions
to Chapter 115 at their site. However, inclusion of appropriate
requirements in Chapter 115 could facilitate the issuance of
operating permits by minimizing the "gaps" in the vent gas rule
that must be addressed in these permits prior to their issuance.

The commission has revised §115.125(3)(C) and (D) to clarify
that these subparagraphs specify requirements for flares in BPA,
DFW, and HGA and for vapor combustors in Victoria County,
BPA, DFW, ELP, and HGA which the owner or operator elected
to consider as flares, and that these requirements do not apply
in other counties.

TCC stated that some flares operate under a waiver from testing
according to 40 CFR 60.18 because of safety or toxics concerns,
and suggested the addition of language to §115.125(3)(B) and
(C) to address such situations.

The commission agrees and has made the suggested change.

TCC stated that flares and vapor combustors with existing test
data that meet the requirements of §115.125(3) should not have
to conduct additional testing.

The commission agrees that existing test data that meets the
testing requirements is sufficient for purposes of compliance.

TPIEC commented that a June 30, 2000 Rule Interpretation
Memo (No. R5-112.008/R5- 121.010) concluded that a determi-
nation of the applicability of the vent gas rule should be based
on the primary function of a vessel at a given time, stating "if
there is a fairly constant flow into and out of the vessel and
the flow in roughly equals the flow out, the vessel should be
considered a process vessel subject to the Vent Gas Control
requirements...." TPIEC stated that this interpretation "will
subject many pulp and paper vessels to the vent gas rule, even
though the same materials when in storage are exempt from
the VOC storage tank requirements and the only change is that
they have now been diluted with water in a process tank."

This rule interpretation memo also states, "Please note, in the
event that an external customer feels that this rule interpretation

is in error or a source of information has been overlooked which
would change the determination, a request for reconsideration
may be submitted. Requests must be submitted on a Reconsid-
eration Process Form which is available at the TNRCC’s home-
page: http://www.tnrcc.state.tx.us/air/opd/rimhmpg.htm or from
any of the air rule interpretation team members." Consequently,
if TPIEC believes this memo to be in error, it may submit a re-
quest for reconsideration of the decision.

Union Carbide commented on §115.126(1) and (2), and ques-
tioned if these requirements apply to sources in Calhoun County.

Section 115.126(1), concerning continuous monitoring and
recording of control device operating parameters, specifically
applies to Victoria County and the 16 counties of the BPA, DFW,
ELP, and HGA ozone nonattainment areas. It does not apply to
Aransas, Bexar, Calhoun, Matagorda, Nueces, San Patricio, and
Travis Counties. Section 115.126(2) applies to the 16 counties
of the BPA, DFW, ELP, and HGA ozone nonattainment areas
as well as Aransas, Bexar, Calhoun, Matagorda, Nueces, San
Patricio, Travis, and Victoria Counties. However, §115.126(2)
simply requires the owner or operator to maintain a record of the
results of any testing conducted. The commission has made no
change in response to the comment.

The commission notes that any reactor process or distillation
operation vent gas stream with a flow rate less than 0.011
standard cubic meters per minute is exempt from the require-
ments of §115.121(a)(2)(A) under §115.127(a)(4)(C). It has
come to the commission’s attention that such vent gas streams
which qualify for the flow rate exemption should only need
records of the maximum design flow rate of the vent gas stream,
rather than the records specified under §115.126(3)(A) - (C).
Therefore, the commission has added a new §115.126(3)(D)
which requires records of the maximum design flow rate of each
vent gas stream claimed exempt under §115.127(a)(4)(C). The
commission also notes that any reactor process or distillation
operation operating in a process unit with a total design capacity
of less than 1,100 tpy, for all chemicals produced within that
unit, is exempt from the requirements of §115.121(a)(2)(A)
under §115.127(a)(4)(B). It has come to the commission’s
attention that such exempt process units should only need
records of the total design capacity of the unit, rather than the
records specified under §115.126(3)(A) - (C). Therefore, the
commission has added a new §115.126(3)(E) which requires
records of the total design capacity of process units exempt
under §115.127(a)(4)(B). The new §115.126(3)(D) and (E)
will relieve the owners or operators of these exempt vent gas
streams and exempt process units from keeping unnecessary
records.

TPIEC and Union Carbide commented on §115.126(3) and (4),
concerning records for exempted vents. TPIEC and Union Car-
bide stated that it is not clear if engineering calculations can be
used instead of testing in §115.126(3). TPIEC and Union Car-
bide recommended that §115.126(3) should be revised to make
it clear that engineering calculations can be used instead of test-
ing (i.e., similar to §115.126(4)). Union Carbide stated that the
rule should be clear with respect to which sources must be tested
to show that they meet the exemptions of §115.127. TPIEC ex-
pressed concern about the number of pulp and paper industry
vents between 306 and 612 ppmv for which owners or opera-
tors would have to demonstrate daily compliance with the 612
ppmv exemption, and stated that the daily requirements of the
vent gas rule are more burdensome than other Chapter 115 re-
quirements.

26 TexReg 512 January 12, 2001 Texas Register



The commission agrees that the recordkeeping requirements of
§115.126(3) may be burdensome in some cases. To address the
commenters’ concerns, the commission revised §115.126(4) to
allow the owner or operator to use engineering calculations to
determine if a vent gas stream is below the applicable exemption
limits at maximum operating conditions, regardless of whether
the vent gas stream is below 50% of the exemption level.

TPIEC also suggested that the word "and" between
§115.126(3)(B) and (C) should be "or" to make it clear
that the owner or operator is not expected to keep all three
records, regardless of applicability.

To qualify a vent gas stream for exemption, the owner or
operator only needs to document that the conditions of one
of the exemptions are met. The commission has revised
§115.126(3) by changing "limits" to "limit" and adding "the
following, as appropriate." In addition, the commission revised
§115.126(4) by adding the parenthetical phrase "either VOC
concentration or mass emission rate." Finally, the commission
revised §115.126(4) by changing "paragraph (3)" to "paragraph
(3)(B) and (C)" to make it clear that the recordkeeping require-
ments of §115.126(4) are an alternative to the recordkeeping
requirements of §115.126(3)(B) and (C).

TPIEC suggested that §115.127(a)(2)(C) be revised to make the
30,000 ppmv exemption permanent for the pulp and paper indus-
try. As an alternative, TPIEC suggested the addition of language
to §115.126(3) stating that "Alternate methods of demonstrat-
ing compliance with exemption criteria in this division (relating to
Vent Gas Control) may be approved by the executive director."

As noted earlier, when taking action in October 1999 to extend
the compliance deadline to April 15, 2001, the commission noted
that it believed that the extension until April 15, 2001 was reason-
able but could not foresee a circumstance where an additional
extension would be necessary or granted. There have been no
developments since October 1999 that would change the com-
mission’s position. Therefore, the commission believes that the
vent gas rule should apply to the pulp and paper industry and ex-
pects the affected mills to be in compliance with the rule by April
15, 2001. Regarding the commenter’s suggested new rule lan-
guage, it should be noted that §115.123 already specifies that
alternate methods of demonstrating and documenting continu-
ous compliance with the applicable control requirements or ex-
emption criteria may be approved by the executive director in
accordance with §115.910 of this title (relating to Availability of
Alternate Means of Control) if emission reductions are demon-
strated to be substantially equivalent. Therefore, the commission
has made no change in response to the comment.

Union Carbide commented on §115.129 and suggested that an
April 30, 2005 compliance date be specified for any new record-
keeping and testing requirements.

The commission agrees that a compliance date should be spec-
ified for the recordkeeping requirements of §115.126(3) and (4)
which will apply to exempt vent gas streams in Aransas, Bexar,
Calhoun, Matagorda, San Patricio, and Travis Counties and has
added a new §115.129(g). However, the commission believes
that a December 31, 2001 compliance date is sufficient for own-
ers or operators to develop adequate documentation of the ex-
emption status of their vent gas streams.

No changes were proposed to §115.162(3) and §115.212(a)(7).
However, it has come to the commission’s attention that the ref-
erences to "standard exemption" need to be updated to "per-
mit by rule" due to the requirements of SB 766, which amended

the TCAA and created "permits by rule." The commission has
updated §115.162(3) and §115.212(a)(7) accordingly. These
changes do not impose additional requirements but merely re-
flect changes in terminology and in the title of Chapter 106.

GEHC suggested that the Stage II vapor recovery rules of
§§115.240 - 115.249 should apply to all gas stations. Another
individual generally supported use of vapor recovery systems
at gas stations.

The commission cannot revise these rules upon adoption to ap-
ply to additional gas stations in this rulemaking because the
newly affected parties for which these rules do not currently ap-
ply would not have had adequate notice and opportunity to com-
ment. Under the TCAA, Stage II vapor recovery systems are
statutorily limited to use in ozone nonattainment areas. Conse-
quently, the commission has made no change in response to the
comment.

GEHC and an individual stated that most gas stations with which
they are familiar do not have Stage II gas dispensing nozzles.

With very few exceptions, gas stations in ozone nonattainment
counties have been required to have Stage II equipment for any-
where from two to eight years. The vast majority of these gas
stations have installed vacuum-assist Stage II systems, which
have nozzles that appear the same as non-Stage II nozzles at
first glance. Therefore, it is likely that the gas stations that the
commenters believe are not equipped with Stage II are, in fact,
so equipped.

PIGC suggested a variety of changes to §§115.440, 115.442,
and 115.446 which PIGC believes could provide additional flex-
ibility to offset printing operations that are subject to the offset
printing requirements of §§115.440, 115.442, 115.443, 115.445,
115.446, and 115.449.

Because only §115.449 was proposed for change, the commis-
sion is prohibited by the Administrative Procedures Act from re-
vising any other sections in the Chapter 115 offset printing rules
as part of the current rulemaking. However, some of the PIGC’s
suggestions, such as the "low VOC composite vapor pressure"
option that PIGC would like added to §115.442(1)(F), could be
handled case-by-case under the alternative control requirement
option presently available under §115.443. The commission has
made no change in response to the comment.

SUBCHAPTER A. DEFINITIONS
30 TAC §115.10

STATUTORY AUTHORITY

The amendment is adopted under the Texas Health and Safety
Code, TCAA, §382.011, concerning General Powers and Duties,
which provides the commission with the authority to establish the
level of quality to be maintained in the state’s air and the author-
ity to control the quality of the state’s air; §382.017, concerning
Rules, which provides the commission with the authority to adopt
rules consistent with the policy and purposes of the TCAA; and
§382.012, concerning State Air Control Plan, which requires the
commission to develop plans for protection of the state’s air, such
as the SIP.

§115.10. Definitions.
Unless specifically defined in the Texas Clean Air Act (TCAA) or in the
rules of the Texas Natural Resource Conservation Commission (com-
mission), the terms used by the commission have the meanings com-
monly ascribed to them in the field of air pollution control. In addition
to the terms which are defined by the TCAA, the following terms, when
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used in this chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. Additional definitions for terms used
in this chapter are found in §101.1 of this title (relating to Definitions)
and §3.2 of this title (relating to Definitions).

(1) Beaumont/Port Arthur area--Hardin, Jefferson, and Or-
ange Counties.

(2) Capture efficiency--The amount of volatile organic
compounds (VOC) collected by a capture system which is expressed
as a percentage derived from the weight per unit time of VOC entering
a capture system and delivered to a control device divided by the
weight per unit time of total VOC generated by a source of VOC.

(3) Carbon adsorption system--A carbon adsorber with an
inlet and outlet for exhaust gases and a system to regenerate the satu-
rated adsorbent.

(4) Component--A piece of equipment, including, but not
limited to pumps, valves, compressors, and pressure relief valves,
which has the potential to leak VOC.

(5) Continuous monitoring--Any monitoring device used
to comply with a continuous monitoring requirement of this chapter
will be considered continuous if it can be demonstrated that at least
95% of the required data is captured.

(6) Covered attainment counties--Anderson, Angelina,
Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar, Bosque,
Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee,
Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls,
Fannin, Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson,
Gregg, Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion,
Matagorda, McLennan, Milam, Morris, Nacogdoches, Navarro,
Newton, Nueces, Panola, Parker, Polk, Rains, Red River, Refugio,
Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San
Augustine, Shelby, Smith, Somervell, Titus, Travis, Trinity, Tyler, Up-
shur, Van Zandt, Victoria, Walker, Washington, Wharton, Williamson,
Wilson, Wise, and Wood Counties.

(7) Dallas/Fort Worth area--Collin, Dallas, Denton, and
Tarrant Counties.

(8) El Paso area--El Paso County.

(9) External floating roof--A cover or roof in an open-top
tank which rests upon or is floated upon the liquid being contained and
is equipped with a single or double seal to close the space between
the roof edge and tank shell. A double seal consists of two complete
and separate closure seals, one above the other, containing an enclosed
space between them. For the purposes of this chapter (relating to Con-
trol of Air Pollution from Volatile Organic Compounds), an external
floating roof storage tank which is equipped with a self-supporting
fixed roof (typically a bolted aluminum geodesic dome) shall be con-
sidered to be an internal floating roof storage tank.

(10) Fugitive emission--Any VOC entering the atmosphere
which could not reasonably pass through a stack, chimney, vent, or
other functionally equivalent opening designed to direct or control its
flow.

(11) Gasoline bulk plant--A gasoline loading and/or un-
loading facility, excluding marine terminals, having a gasoline through-
put less than 20,000 gallons (75,708 liters) per day, averaged over each
consecutive 30-day period. A motor vehicle fuel dispensing facility is
not a gasoline bulk plant.

(12) Gasoline terminal--A gasoline loading and/or unload-
ing facility, excluding marine terminals, having a gasoline throughput
equal to or greater than 20,000 gallons (75,708 liters) per day, averaged
over each consecutive 30-day period.

(13) Houston/Galveston area--Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller Counties.

(14) Incinerator--For the purposes of this chapter (relating
to Control of Air Pollution from Volatile Organic Compounds), an en-
closed control device that combusts or oxidizes VOC gases or vapors.

(15) Internal floating cover--A cover or floating roof in a
fixed roof tank which rests upon or is floated upon the liquid being con-
tained, and is equipped with a closure seal or seals to close the space
between the cover edge and tank shell. For the purposes of this chap-
ter (relating to Control of Air Pollution from Volatile Organic Com-
pounds), an external floating roof storage tank which is equipped with a
self-supporting fixed roof (typically a bolted aluminum geodesic dome)
shall be considered to be an internal floating roof storage tank.

(16) Liquefied petroleum gas--Any material that is com-
posed predominantly of any of the following hydrocarbons or mixtures
of hydrocarbons: propane, propylene, normal butane, isobutane, and
butylenes.

(17) Leak-free marine vessel--A marine vessel whose
cargo tank closures (hatch covers, expansion domes, ullage openings,
butterworth covers, and gauging covers) were inspected prior to cargo
transfer operations and all such closures were properly secured such
that no leaks of liquid or vapors can be detected by sight, sound,
or smell. Cargo tank closures shall meet the applicable rules or
regulations of the marine vessel’s classification society or flag state.
Cargo tank pressure/vacuum valves shall be operating within the range
specified by the marine vessel’s classification society or flag state and
seated when tank pressure is less than 80% of set point pressure such
that no vapor leaks can be detected by sight, sound, or smell. As an
alternative, a marine vessel operated at negative pressure is assumed
to be leak-free for the purpose of this standard.

(18) Marine loading facility--The loading arm(s), pumps,
meters, shutoff valves, relief valves, and other piping and valves that are
part of a single system used to fill a marine vessel at a single geographic
site. Loading equipment that is physically separate (i.e., does not share
common piping, valves, and other loading equipment) is considered to
be a separate marine loading facility.

(19) Marine loading operation--The transfer of oil, gaso-
line, or other volatile organic liquids at any affected marine terminal,
beginning with the connections made to a marine vessel and ending
with the disconnection from the marine vessel.

(20) Marine terminal--Any marine facility or structure con-
structed to load oil, gasoline, or other volatile organic liquid bulk cargo
into a marine vessel. A marine terminal consists of one or more marine
loading facilities.

(21) Natural gas/gasoline processing--A process that
extracts condensate from gases obtained from natural gas production
and/or fractionates natural gas liquids into component products, such
as ethane, propane, butane, and natural gasoline. The following
facilities shall be included in this definition if, and only if, located on
the same property as a natural gas/gasoline processing operation pre-
viously defined: compressor stations, dehydration units, sweetening
units, field treatment, underground storage, liquified natural gas units,
and field gas gathering systems.

(22) Petroleum refinery--Any facility engaged in produc-
ing gasoline, kerosene, distillate fuel oils, residual fuel oils, lubricants,
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or other products through distillation of crude oil, or through the redis-
tillation, cracking, extraction, reforming, or other processing of unfin-
ished petroleum derivatives.

(23) Polymer or resin manufacturing process--A process
that produces any of the following polymers or resins: polyethylene,
polypropylene, polystyrene, and styrenebutadiene latex.

(24) Printing line--An operation consisting of a series of
one or more printing processes and including associated drying areas.

(25) Synthetic organic chemical manufacturing process--A
process that produces, as intermediates or final products, one or more
of the chemicals listed in 40 Code of Federal Regulations 60.489 (ef-
fective October 18, 1983).

(26) Tank-truck tank--Any storage tank having a capacity
greater than 1,000 gallons, mounted on a tank-truck or trailer. Vacuum
trucks used exclusively for maintenance and spill response are not con-
sidered to be tank-truck tanks.

(27) Transport vessel--Any land-based mode of transporta-
tion (truck or rail) that is equipped with a storage tank having a capac-
ity greater than 1,000 gallons which is used to transport oil, gasoline,
or other volatile organic liquid bulk cargo. Vacuum trucks used ex-
clusively for maintenance and spill response are not considered to be
transport vessels.

(28) True partial pressure--The absolute aggregate partial
pressure (psia) of all VOC in a gas stream.

(29) Vapor balance system--A system which provides for
containment of hydrocarbon vapors by returning displaced vapors from
the receiving vessel back to the originating vessel.

(30) Vapor control system or vapor recovery system--Any
control system which utilizes vapor collection equipment to route VOC
to a control device that reduces VOC emissions.

(31) Vapor-tight--Not capable of allowing the passage of
gases at the pressures encountered except where other acceptable leak-
tight conditions are prescribed in this chapter.

(32) Waxy, high pour point crude oil--A crude oil with a
pour point of 50 degrees Fahrenheit (10 degrees Celsius) or higher as
determined by the American Society for Testing and Materials Stan-
dard D97-66, "Test for Pour Point of Petroleum Oils."

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009089
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. GENERAL VOLATILE
ORGANIC COMPOUND SOURCES
DIVISION 2. VENT GAS CONTROL

30 TAC §§115.120, 115.122, 115.125 - 115.127, 115.129

STATUTORY AUTHORITY

The new section and amendments are adopted under the Texas
Health and Safety Code, Texas Clean Air Act (TCAA), §382.011,
concerning General Powers and Duties, which provides the com-
mission with the authority to establish the level of quality to be
maintained in the state’s air and the authority to control the qual-
ity of the state’s air; §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to develop
plans for protection of the state’s air, such as the SIP.

§115.122. Control Requirements.

(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/Galveston areas, the following control
requirements shall apply:

(1) Any vent gas streams affected by §115.121(a)(1) of this
title (relating to Emission Specifications) must be controlled properly
with a control efficiency of at least 90% or to a volatile organic com-
pound (VOC) concentration of no more than 20 parts per million by
volume (ppmv) (on a dry basis corrected to 3.0% oxygen for combus-
tion devices):

(A) in a direct-flame incinerator at a temperature equal
to or greater than 1,300 degrees Fahrenheit (704 degrees Celsius);

(B) in a smokeless flare; or

(C) by any other vapor control system, as defined in
§115.10 of this title (relating to Definitions).

(2) Any vent gas streams affected by §115.121(a)(2) of this
title must be controlled properly with a control efficiency of at least
98% or to a VOC concentration of no more than 20 ppmv (on a dry
basis corrected to 3.0% oxygen for combustion devices):

(A) in a smokeless flare; or

(B) by any other vapor control system, as defined in
§115.10 of this title.

(3) For the Dallas/Fort Worth, El Paso, and Houston/Galve-
ston areas, VOC emissions from each bakery with a bakery oven vent
gas stream(s) affected by §115.121(a)(3) of this title shall be reduced
as follows.

(A) Each bakery in the Houston/Galveston area with a
total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 25 tons per calendar year
shall ensure that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be at least 80% by December
31, 2001.

(B) Each bakery in the Dallas/Fort Worth area with a
total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 50 tons per calendar year,
shall ensure that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be at least 80% by December
31, 2000.

(C) Each bakery in the Dallas/Fort Worth area with a
total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 25 tons per calendar year,
but less than 50 tons per calendar year, shall reduce total VOC emis-
sions by at least 30% from the bakery’s 1990 emissions inventory in
accordance with the schedule specified in §115.129(d) of this title (re-
lating to Counties and Compliance Schedules).
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(D) Each bakery in the El Paso area with a total weight
of VOC emitted from all bakery ovens on the property, when uncon-
trolled, equal to or greater than 25 tons per calendar year shall reduce
total VOC emissions by at least 30% from the bakery’s 1990 emissions
inventory in accordance with the schedule specified in §115.129(e) of
this title.

(E) Emission reductions in the 30% to 90% range are
not creditable under Chapter 101, Subchapter H, Division 1 of this title
(relating to Emission Credit Banking and Trading) for the following
bakeries:

(i) each bakery in the Houston/Galveston area with
a total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 25 tons per calendar year;

(ii) each bakery in the Dallas/Fort Worth area with
a total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 50 tons per calendar year;

(iii) each bakery in the El Paso area with a total
weight of VOC emitted from all bakery ovens on the property, when
uncontrolled, equal to or greater than 50 tons per calendar year.

(4) Any vent gas stream that becomes subject to the pro-
visions of paragraphs (1), (2), or (3) of this subsection by exceeding
provisions of §115.127(a) of this title (relating to Exemptions) shall
remain subject to the provisions of this subsection, even if through-
put or emissions later fall below the exemption limits unless and until
emissions are reduced to no more than the controlled emissions level
existing before implementation of the project by which throughput or
emission rate was reduced to less than the applicable exemption limits
in §115.127(a) of this title; and:

(A) the project by which throughput or emission rate
was reduced is authorized by any permit or permit amendment or stan-
dard permit or permit by rule required by Chapter 116 or Chapter 106
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification; and Permits by Rule). If a permit by
rule is available for the project, compliance with this subsection must
be maintained for 30 days after the filing of documentation of compli-
ance with that permit by rule; or

(B) if authorization by permit, permit amendment, stan-
dard permit, or permit by rule is not required for the project, the owner
or operator has given the executive director 30 days’ notice of the
project in writing.

(b) For all persons in Nueces and Victoria Counties, any vent
gas streams affected by §115.121(b) of this title must be controlled
properly with a control efficiency of at least 90% or to a VOC con-
centration of no more than 20 ppmv (on a dry basis corrected to 3.0%
oxygen for combustion devices):

(1) in a direct-flame incinerator at a temperature equal to
or greater than 1,300 degrees Fahrenheit (704 degrees Celsius);

(2) in a smokeless flare; or

(3) by any other vapor control system, as defined in
§115.10 of this title.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following control requirements
shall apply.

(1) Any vent gas streams affected by §115.121(c)(1) of this
title must be controlled properly:

(A) in a direct-flame incinerator at a temperature equal
to or greater than 1,300 degrees Fahrenheit (704 degrees Celsius);

(B) in a smokeless flare; or

(C) by any other vapor control system, as defined in
§115.10 of this title, with a control efficiency of at least 90% or to a
VOC concentration of no more than 20 ppmv (on a dry basis corrected
to 3.0% oxygen for combustion devices).

(2) Any vent gas streams affected by §115.121(c)(2) of this
title must be controlled properly:

(A) in a direct-flame incinerator or boiler at a temper-
ature equal to or greater than 1,300 degrees Fahrenheit (704 degrees
Celsius); or

(B) by any other vapor control system, as defined in
§115.10 of this title, with a control efficiency of at least 90% or to a
VOC concentration of no more than 20 ppmv (on a dry basis corrected
to 3.0% oxygen for combustion devices).

(3) Any vent gas streams affected by §115.121(c)(3) of this
title must be controlled properly:

(A) at a temperature equal to or greater than 1,300 de-
grees Fahrenheit (704 degrees Celsius) in an afterburner having a reten-
tion time of at least one-fourth of a second, and having a steady flame
that is not affected by the cupola charge and relights automatically if
extinguished; or

(B) by any other vapor control system, as defined in
§115.10 of this title, with a control efficiency of at least 90% or to a
VOC concentration of no more than 20 ppmv (on a dry basis corrected
to 3.0% oxygen for combustion devices).

(4) Any vent gas streams affected by §115.121(c)(4) of this
title must be controlled properly:

(A) in a smokeless flare or in a combustion device used
in a heating process associated with the operation of a blast furnace; or

(B) by any other vapor control system, as defined in
§115.10 of this title, with a control efficiency of at least 90% or to a
VOC concentration of no more than 20 ppmv (on a dry basis corrected
to 3.0% oxygen for combustion devices).

§115.125. Testing Requirements.

Compliance with the emission specifications, vapor control system
efficiency, and certain control requirements and exemption criteria of
§§115.121 - 115.123 and 115.127 of this title (relating to Emission
Specifications; Control Requirements; Alternate Control Require-
ments; and Exemptions) shall be determined by applying one or
more of the following test methods and procedures, as appropriate,
when specifically required within this division (relating to Vent Gas
Control), when required by the executive director under §101.8 of this
title (relating to Sampling), or when the owner or operator elects to
conduct testing of one or more vent gas streams.

(1) Flow rate. Test Methods 1-4 (40 Code of Federal Reg-
ulations (CFR) 60, Appendix A) are used for determining flow rates,
as necessary.

(2) Concentration of volatile organic compounds (VOC).

(A) Test Method 18 (40 CFR 60, Appendix A) is used
for determining gaseous organic compound emissions by gas chro-
matography.

(B) Test Method 25 (40 CFR 60, Appendix A) is used
for determining total gaseous nonmethane organic emissions as carbon.

(C) Test Methods 25A or 25B (40 CFR 60, Appendix
A) are used for determining total gaseous organic concentrations using
flame ionization or nondispersive infrared analysis.

26 TexReg 516 January 12, 2001 Texas Register



(3) Performance requirements for flares and vapor combus-
tors.

(A) For flares, Test Method 22 (40 CFR 60, Appendix
A) is used for visual determination of fugitive emissions from material
sources and smoke emissions.

(B) For flares, additional test method requirements are
described in 40 CFR 60.18(f), unless EPA or the executive director has
granted a waiver from such testing requirements.

(C) Flares in the Beaumont/Port Arthur, Dallas/Fort
Worth, and Houston/Galveston areas shall comply with the per-
formance test requirements of 40 CFR 60.18(b), unless EPA or the
executive director has granted a waiver from such testing requirements.

(D) For vapor combustors, the owner or operator may
consider the unit to be a flare. Each vapor combustor in Victoria County
and the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas which the owner or operator elected to consider as
a flare shall meet the performance test requirements of 40 CFR 60.18(b)
in lieu of any testing under paragraphs (1) and (2) of this section.

(E) Compliance with the requirements of 40 CFR
60.18(b) will be considered to demonstrate compliance with the emis-
sion specifications and control efficiency requirements of §115.121
and §115.122 of this title.

(4) Minor modifications. Minor modifications to these test
methods may be used, if approved by the executive director.

(5) Alternate test methods. Test methods other than those
specified in paragraphs (1) - (3) of this section may be used if validated
by 40 CFR 63, Appendix A, Test Method 301 (effective December
29, 1992). For the purposes of this paragraph, substitute "executive
director" each place that Test Method 301 references "administrator."

§115.126. Monitoring and Recordkeeping Requirements.

The owner or operator of any facility which emits volatile organic
compounds (VOC) through a stationary vent in Aransas, Bexar,
Calhoun, Matagorda, Nueces, San Patricio, Travis, and Victoria
Counties or in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso,
and Houston/Galveston areas shall maintain the following information
at the facility for at least two years. The owner or operator shall
make the information available upon request to representatives of
the executive director, EPA, or any local air pollution control agency
having jurisdiction in the area.

(1) Vapor control systems. For vapor control systems used
to control emissions in Victoria County and in the Beaumont/Port
Arthur, Dallas/Fort Worth, El Paso, and Houston/Galveston areas
from vents subject to the provisions of §115.121 of this title (relating
to Emission Specifications), records of appropriate parameters to
demonstrate compliance, including:

(A) continuous monitoring and recording of:

(i) the exhaust gas temperature immediately down-
stream of a direct-flame incinerator;

(ii) the inlet and outlet gas temperatures of a cat-
alytic incinerator or chiller;

(iii) the exhaust gas VOC concentration of any car-
bon adsorption system, as defined in §101.1 of this title (relating to
Definitions); and

(iv) the exhaust gas temperature immediately down-
stream of a vapor combustor. Alternatively, the owner or operator of a
vapor combustor may consider the unit to be a flare and meet the re-
quirements specified in 40 Code of Federal Regulations (CFR) 60.18(b)

and Chapter 111 of this title (relating to Control of Air Pollution from
Visible Emissions and Particulate Matter) for flares;

(B) in the Beaumont/Port Arthur, Dallas/Fort Worth,
and Houston/Galveston areas, the requirements specified in 40 CFR
60.18(b) and Chapter 111 of this title for flares; and

(C) for vapor control systems other than those specified
in subparagraphs (A) and (B) of this paragraph, records of appropriate
operating parameters.

(2) Test results. A record of the results of any testing con-
ducted in accordance with §115.125 of this title (relating to Testing
Requirements).

(3) Records for exempted vents. Records for each vent ex-
empted from control requirements in accordance with §115.127 of this
title (relating to Exemptions) shall be sufficient to demonstrate compli-
ance with the applicable exemption limit, including the following, as
appropriate:

(A) the pounds of ethylene emitted per 1,000 pounds of
low-density polyethylene produced;

(B) the combined weight of VOC of each vent gas
stream on a daily basis;

(C) the concentration of VOC in each vent gas stream
on a daily basis;

(D) the maximum design flow rate or VOC concentra-
tion of each vent gas stream exempt under §115.127(a)(4)(C) of this
title; and

(E) the total design capacity of process units exempt un-
der §115.127(a)(4)(B) of this title.

(4) Alternative records for exempted vents. As an alterna-
tive to the requirements of paragraph (3)(B) and (C) of this section,
records for each vent exempted from control requirements in accor-
dance with §115.127 of this title and having a VOC emission rate or
concentration less than the applicable exemption limits at maximum
actual operating conditions shall be sufficient to demonstrate contin-
uous compliance with the applicable exemption limit. These records
shall include complete information from either test results or appropri-
ate calculations which clearly documents that the emission character-
istics at maximum actual operating conditions are less than the appli-
cable exemption limit. This documentation shall include the operating
parameter levels that occurred during any testing, and the maximum
levels feasible (either VOC concentration or mass emission rate) for
the process.

(5) Bakeries. For bakeries subject to §115.122(a)(3)(A) -
(B) of this title (relating to Control Requirements), the following addi-
tional requirements apply.

(A) The owner or operator of each bakery in the Hous-
ton/Galveston area with a total weight of VOC emitted from all bakery
ovens on the property, when uncontrolled, equal to or greater than 25
tons per calendar year, shall submit a control plan no later than March
31, 2001, to the executive director, the appropriate regional office, and
any local air pollution control program with jurisdiction. The plan shall
demonstrate that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be at least 80% by December 31,
2001. At a minimum, the control plan shall include the emission point
number (EPN) and the facility identification number (FIN) of each bak-
ery oven and any associated control device, a plot plan showing the lo-
cation, EPN, and FIN of each bakery oven and any associated control
device, and the 2000 VOC emission rates (consistent with the bakery’s
2000 emissions inventory). The projected 2002 VOC emission rates
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shall be calculated in a manner consistent with the 2000 emissions in-
ventory.

(B) All representations in control plans become
enforceable conditions. It shall be unlawful for any person to vary
from such representations if the variation will cause a change in
the identity of the specific emission sources being controlled or the
method of control of emissions unless the owner or operator of the
bakery submits a revised control plan to the executive director, the
appropriate regional office, and any local air pollution control program
with jurisdiction within 30 days of the change. All control plans shall
include documentation that the overall emission reduction from the
uncontrolled VOC emission rate of the bakery’s oven(s) continues to
be at least the specified percentage reduction. The emission rates shall
be calculated in a manner consistent with the most recent emissions
inventory.

(6) Bakeries (contingency measures). For bakeries subject
to §115.122(a)(3)(C) and (D) of this title, the following additional re-
quirements apply.

(A) No later than six months after the commission pub-
lishes notification in theTexas Registeras specified in §115.129(d) or
(e) of this title (relating to Counties and Compliance Schedules), the
owner or operator of each bakery shall submit an initial control plan
to the executive director, the appropriate regional office, and any local
air pollution control program with jurisdiction which demonstrates that
the overall reduction of VOC emissions from the bakery’s 1990 emis-
sions inventory will be at least 30%. At a minimum, the control plan
shall include the EPN and the FIN of each bakery oven and any asso-
ciated control device, a plot plan showing the location, EPN, and FIN
of each bakery oven and any associated control device, and the 1990
VOC emission rates (consistent with the bakery’s 1990 emissions in-
ventory). The projected VOC emission rates shall be calculated in a
manner consistent with the 1990 emissions inventory.

(B) In order to document continued compliance with
§115.122(a)(3) of this title, the owner or operator of each bakery shall
submit an annual report no later than March 31 of each year to the ex-
ecutive director, the appropriate regional office, and any local air pol-
lution control program with jurisdiction which demonstrates that the
overall reduction of VOC emissions from the bakery’s 1990 emissions
inventory during the preceding calendar year is at least 30%. At a min-
imum, the report shall include the EPN and FIN of each bakery oven
and any associated control device, a plot plan showing the location,
EPN, and FIN of each bakery oven and any associated control device,
and the VOC emission rates. The emission rates for the proceeding
calendar year shall be calculated in a manner consistent with the 1990
emissions inventory.

(C) All representations in control plans and annual
reports become enforceable conditions. It shall be unlawful for any
person to vary from such representations if the variation will cause a
change in the identity of the specific emission sources being controlled
or the method of control of emissions unless the owner or operator of
the bakery submits a revised control plan to the executive director, the
appropriate regional office, and any local air pollution control program
with jurisdiction within 30 days of the change. All control plans and
reports shall include documentation that the overall reduction of VOC
emissions from the bakery’s 1990 emissions inventory continues to
be at least 30%. The emission rates shall be calculated in a manner
consistent with the 1990 emissions inventory.

(7) Additional flare requirements. The owner or operator
of a facility that uses a flare to meet the requirements of §115.122(a)(2)
of this title shall install, calibrate, maintain, and operate according to

the manufacturer’s specifications, a heat-sensing device, such as an ul-
traviolet beam sensor or thermocouple, at the pilot light to indicate con-
tinuous presence of a flame.

§115.129. Counties and Compliance Schedules.

(a) The owner or operator of each vent gas stream in Aransas,
Bexar, Brazoria, Calhoun, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Matagorda,
Montgomery, Nueces, Orange, San Patricio, Tarrant, Travis, Victoria,
and Waller Counties shall continue to comply with this division (relat-
ing to Vent Gas Control) as required by §115.930 of this title (relating
to Compliance Dates).

(b) The owner or operator of each bakery in Brazoria, Cham-
bers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties shall comply with §§115.121(a)(3), 115.122(a)(3), and
115.126(5) of this title (relating to Emission Specifications; Control
Requirements; and Monitoring and Recordkeeping Requirements) as
soon as practicable, but no later than December 31, 2001.

(c) The owner or operator of each bakery in Collin, Dallas,
Denton, and Tarrant Counties subject to §115.122(a)(3)(B) of this title
shall comply with §§115.121(a)(3), 115.122(a)(3), and 115.126(5) of
this title as soon as practicable, but no later than December 31, 2000.

(d) The owner or operator of each bakery in Collin, Dallas,
Denton, and Tarrant Counties subject to §115.122(a)(3)(C) of this title
shall comply with §§115.121(a)(3), 115.122(a)(3)(C), and 115.126(6)
of this title as soon as practicable, but no later than one year, after the
commission publishes notification in theTexas Registerof its deter-
mination that this contingency rule is necessary as a result of failure
to attain the national ambient air quality standard (NAAQS) for ozone
by the attainment deadline or failure to demonstrate reasonable further
progress as set forth in the FCAA, §172(c)(9).

(e) The owner or operator of each bakery in El Paso
County subject to §115.122(a)(3)(D) of this title shall comply with
§§115.121(a)(3), 115.122(a)(3)(D), and 115.126(6) of this title as
soon as practicable, but no later than one year, after the commission
publishes notification in theTexas Registerof its determination that
this contingency rule is necessary as a result of failure to attain the
NAAQS for ozone by the attainment deadline or failure to demonstrate
reasonable further progress as set forth in the FCAA, §172(c)(9).

(f) The owner or operator of each flare in Brazoria, Cham-
bers, Collin, Dallas, Denton, Fort Bend, Galveston, Hardin, Harris,
Jefferson, Liberty, Montgomery, Orange, Tarrant, and Waller Coun-
ties which is used to comply with the requirements of §115.121
and/or §115.122 of this title shall comply with §115.125(3)(C) and
§115.126(1)(B) of this title (relating to Testing Requirements; and
Monitoring and Recordkeeping Requirements) as soon as practicable,
but no later than December 31, 2001.

(g) The owner or operator of each vent gas stream in Aransas,
Bexar, Calhoun, Matagorda, San Patricio, and Travis Counties shall
comply with the recordkeeping requirements of §115.126(3) and (4) of
this title as soon as practicable, but no later than December 31, 2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009090
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 6. BATCH PROCESSES
30 TAC §§115.161, 115.162, 115.164 - 115.167, 115.169

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, Texas Clean Air Act, (TCAA), §382.011, concern-
ing General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality of
the state’s air; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air, such as the SIP.

§115.162. Control Requirements.
The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/Galveston areas shall comply with the
following control requirements.

(1) Reasonable available control technology (RACT) equa-
tions. The volatile organic compounds (VOC) mass emission rate from
individual process vents or for process vent streams in aggregate within
a batch process shall be reduced by 90% if the actual average flow
rate value (in standard cubic feet per minute (scfm)) is below the flow
rate (FR) value calculated using the applicable RACT equation for the
volatility range (low, moderate, or high) of the material being emitted
when the annual mass emission total (AE, in pounds per year) are in-
put. The RACT equations, specific to volatility, are as follows:

(A) Low volatility: FR = 0.07(AE) - 1821;

(B) Moderate volatility: FR = 0.031(AE) - 494;

(C) High volatility: FR = 0.013(AE) - 301.

(2) Successive ranking scheme. For aggregate streams
within a process, the control requirements must be evaluated with the
following successive ranking scheme until control of a segment of unit
operations is required or until all unit operations have been eliminated
from the process pool.

(A) If, for the process vent streams in aggregate, the
value of FR calculated using the applicable RACT equation in para-
graph (1) of this section is negative(i.e., less than zero), then the process
is exempt from the 90% control requirements, and the successive rank-
ing scheme of subparagraph (F) of this paragraph does not apply. This
would occur if the mass annual emission rates are below the lower lim-
its specified in §115.167(2)(A) of this title (relating to Exemptions).

(B) If, for the process vent streams in aggregate, the ac-
tual average flow rate value (in scfm) is below the value of FR cal-
culated using the applicable RACT equation in paragraph (1) of this
section, then the overall emissions from the batch process must be re-
duced by 90%, and the successive ranking scheme of subparagraph (F)
of this paragraph does not apply. The owner or operator has the option
of selecting which unit operations are to be controlled and to what lev-
els, provided that the overall control meets the specified level of 90%.
Single units that qualify for exemption under §115.167(2)(B) of this

title do not have to be controlled even if all units should qualify for this
exemption.

(C) If, for the process vent streams in aggregate, the ac-
tual average flow rate value (in scfm) is greater than the value of FR
calculated using the applicable RACT equation in paragraph (1) of this
section (and the calculated value of FR is a positive number), then the
control requirements must be evaluated with the successive ranking
scheme of subparagraph (F) of this paragraph until control of a seg-
ment of unit operations is required or until all unit operations have been
eliminated from the process pool. Single units that qualify for exemp-
tion under §115.167(2)(B) of this title do not have to be included in the
rankings and do not have to be controlled.

(D) Sources that are required to be controlled to the
level specified by RACT (i.e., 90%) will have an average flow rate that
is below the flow rate specified by the applicable RACT equation in
paragraph (1) of this section (when the source’s annual emission total
is input). The applicability criterion is implemented on a two-tier basis.
First, single pieces of batch equipment corresponding to distinct unit
operations shall be evaluated over the course of an entire year, regard-
less of what materials are handled or what products are manufactured
in them. Second, equipment shall be evaluated as an aggregate if it can
be linked together based on the definition of a process.

(E) To determine applicability of a RACT option in the
aggregation scenario, all the VOC emissions from a single process shall
be summed to obtain the annual mass emission total, and the weighted
average flow rate from each process vent in the aggregation shall be
used as the average flow rate.

(F) All unit operations in the batch process, as defined
for the purpose of determining RACT applicability, shall be ranked in
ascending order according to their ratio of annual emissions (pounds
per year) divided by average flow rate (in scfm). Sources with the
smallest ratios shall be listed first. This list of sources constitutes the
"pool" of sources within a batch process. The annual emission total
and average flow rate of the pool of sources shall then be compared
against the RACT equations in paragraph (1) of this section to deter-
mine whether control of the pool is required.

(i) If control is not required after the initial ranking,
unit operations having the lowest annual emissions/average flow rate
ratio shall then be eliminated one by one, and the characteristics of
annual emission and average flow rate for the remaining pool of equip-
ment must be evaluated with each successive elimination of a source
from the pool.

(ii) Control of the unit operations remaining in the
pool to the specified level (i.e., 90%) shall be required once the aggre-
gated characteristics of annual emissions and average flow rate have
met the specified cutoffs. The owner or operator has the option of se-
lecting which unit operations are to be controlled and to what levels,
provided that the overall control meets the specified level of 90%.

(3) Once-in, always-in. Any batch process operation that
becomes subject to the provisions of this division by exceeding pro-
visions of §115.167 of this title will remain subject to the provision of
this division, even if throughput or emissions later fall below exemption
limits, unless and until emissions are reduced to no more than the con-
trolled emissions level existing before implementation of the project by
which throughput or emission rate was reduced to less than the appli-
cable exemption limits in §115.167 of this title; and

(A) the project by which throughput or emission rate
was reduced is authorized by any permit or permit amendment or stan-
dard permit or permit by rule required by Chapter 116 or Chapter 106
of this title (relating to Control of Air Pollution by Permits for New
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Construction or Modification; and Permits by Rule). If a permit by
rule is available for the project, compliance with this division must be
maintained for 30 days after the filing of documentation of compliance
with that permit by rule; or

(B) if authorization by permit, permit amendment,
standard permit, or permit by rule is not required for the project, the
owner/operator has given the executive director 30 days’ notice of the
project in writing.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009091
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. VOLATILE ORGANIC
COMPOUND TRANSFER OPERATIONS
DIVISION 1. LOADING AND UNLOADING
OF VOLATILE ORGANIC COMPOUNDS
30 TAC §§115.211, 115.212, 115.216

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, Texas Clean Air Act (TCAA), §382.011, concerning
General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality of
the state’s air; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air, such as the SIP.

§115.212. Control Requirements.

(a) The owner or operator of each volatile organic com-
pound (VOC) transfer operation, transport vessel, and marine vessel
in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and
Houston/Galveston areas shall comply with the following control
requirements.

(1) General VOC loading. At VOC loading operations
other than gasoline terminals, gasoline bulk plants, and marine
terminals, vapors from the transport vessel caused by the loading of
VOC with a true vapor pressure greater than or equal to 0.5 psia under
actual storage conditions must be controlled by:

(A) a vapor control system which maintains a control
efficiency of at least 90%; or

(B) a vapor balance system, as defined in §115.10 of
this title (relating to Definitions); or

(C) pressurized loading.

(2) Disposal of transported vapors. After unloading, trans-
port vessels must be kept vapor-tight until the vapors in the transport
vessel are returned to a loading, cleaning, or degassing operation and
discharged in accordance with the control requirements of that opera-
tion.

(3) Leak-free requirements. All land-based VOC transfer
to or from transport vessels shall be conducted such that:

(A) All liquid and vapor lines are:

(i) equipped with fittings which make vapor-tight
connections that close automatically when disconnected; or

(ii) equipped to permit residual VOC after transfer is
complete to discharge into a recovery or disposal system which routes
all VOC emissions to a vapor control system or a vapor balance system.
After VOC transfer, if necessary to empty a liquid line, the contents
may be placed in a portable container, which is then closed vapor-tight
and disposed of properly.

(B) There are no VOC leaks, as defined in §101.1 of this
title (relating to Definitions), when measured with a hydrocarbon gas
analyzer, and no liquid or vapor leaks, as detected by sight, sound, or
smell, from any potential leak source in the transport vessel and transfer
system (including, but not limited to, liquid lines, vapor lines, hatch
covers, pumps, and valves, including pressure relief valves).

(C) All gauging and sampling devices are vapor-tight
except for necessary gauging and sampling. Any nonvapor-tight gaug-
ing and/or sampling shall:

(i) be limited in duration to the time necessary to
practicably gauge and/or sample; and

(ii) not occur while VOC is being transferred.

(D) Any openings in a transport vessel during unload-
ing are limited to minimum openings which are sufficient to prevent
collapse of the transport vessel.

(E) If VOC is loaded through the hatches of a transport
vessel, then pneumatic, hydraulic, or other mechanical means shall
force a vapor-tight seal between the loading arm’s vapor collection
adapter and the hatch. A means shall be provided which prevents liq-
uid drainage from the loading device when it is removed from the hatch
of any transport vessel, or which routes all VOC emissions to a vapor
control system. After VOC transfer, if necessary to empty a liquid line,
the contents may be placed in a portable container, which is then closed
vapor-tight and disposed of properly.

(4) Gasoline terminals. The following additional control
requirements apply to the transfer of gasoline at gasoline terminals.

(A) A vapor control system must be used to control the
vapors from loading each transport vessel.

(B) Vapor control systems and loading equipment at
gasoline terminals shall be designed and operated such that gauge
pressure does not exceed 18 inches of water and vacuum does not
exceed six inches of water in the gasoline tank-truck.

(C) Each gasoline terminal shall be equipped with sen-
sors and other equipment designed and connected to monitor the status
of the control device. If the control device malfunctions or is not op-
erational, the system shall automatically stop gasoline transfer to the
transport vessel(s) immediately.

(D) As an alternative to subparagraph (C) of this para-
graph, the following requirements apply to gasoline terminals which
have a variable vapor space holding tank design that can process the
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vapors independent of transport vessel loading. Such gasoline termi-
nals shall be equipped with sensors and other equipment designed and
connected to monitor the status of the control device. If the variable
vapor space holding tank serving the loading rack(s) does not have the
capacity to store additional vapors for processing by the control device
at a later time and the control device malfunctions or is not operational,
the system shall automatically stop gasoline transfer to the transport
vessel(s) immediately.

(5) Gasoline bulk plants. The following additional control
requirements apply to transfer of gasoline at gasoline bulk plants.

(A) A vapor balance system must be used between the
storage tank and transport vessel. Alternatively, a vapor control system
which maintains a control efficiency of at least 90% may be used to
control the vapors.

(B) While filling a transport vessel from a storage tank:

(i) the transport vessel, if equipped for top loading,
must use a submerged fill pipe; and

(ii) gauge pressure must not exceed 18 inches of wa-
ter and vacuum must not exceed six inches of water in the gasoline
tank-truck tank.

(6) Marine terminals. The following control requirements
apply to marine terminals in the Houston/Galveston area.

(A) VOC emissions shall not exceed 0.09 pound from
the vapor control system vent per 1,000 gallons (10.8 mg/liter) of VOC
loaded into the marine vessel, or the vapor control system shall main-
tain a control efficiency of at least 90%. Alternatively, a vapor balance
system or pressurized loading may be used to control the vapors.

(B) Only leak-free marine vessels, as defined in
§115.10 of this title, shall be used for loading operations.

(C) All gauging and sampling devices shall be vapor-
tight except for necessary gauging and sampling. Any nonvapor-tight
gauging and/or sampling shall:

(i) be limited in duration to the time necessary to
practicably gauge and/or sample; and

(ii) not occur while VOC is being transferred.

(D) When non-dedicated loading lines are used to load
VOC with a true vapor pressure less than 0.5 psia (or a flash point of
150 degrees Fahrenheit or greater) and the preceding transfer through
these lines was VOC with a true vapor pressure equal to or greater than
0.5 psia, the residual VOC vapors from this preceding transfer must
be controlled by the vapor control system, vapor balance system, or
pressurized loading as specified in subparagraph (A) of this paragraph.

(7) Once-in-always-in. Any loading or unloading opera-
tion that becomes subject to the provisions of this subsection by ex-
ceeding provisions of §115.217(a) of this title (relating to Exemptions)
will remain subject to the provision of this subsection, even if through-
put or emissions later fall below exemption limits unless and until emis-
sions are reduced to no more than the controlled emissions level exist-
ing before implementation of the project by which throughput or emis-
sion rate was reduced to less than the applicable exemption limits in
§115.217(a) of this title; and

(A) the project by which throughput or emission rate
was reduced is authorized by any permit or permit amendment or stan-
dard permit or permit by rule required by Chapter 116 or Chapter 106
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification; and Permits by Rule). If a permit by
rule is available for the project, compliance with this subsection must

be maintained for 30 days after the filing of documentation of compli-
ance with that permit by rule; or

(B) if authorization by permit, permit amendment,
standard permit, or permit by rule is not required for the project, the
owner/operator has given the executive director 30 days’ notice of the
project in writing.

(b) The owner or operator of each land-based VOC transfer
operation and transport vessel in the covered attainment counties shall
comply with the following control requirements.

(1) General VOC loading in Aransas, Bexar, Calhoun,
Gregg, Matagorda, Nueces, San Patricio, Travis, and Victoria Coun-
ties. At VOC loading operations other than gasoline terminals and
gasoline bulk plants, vapors from the transport vessel caused by the
loading of VOC with a true vapor pressure greater than or equal to 1.5
psia under actual storage conditions must be controlled by:

(A) a vapor control system which maintains a control
efficiency of at least 90%;

(B) a vapor balance system, as defined in §115.10 of
this title; or

(C) pressurized loading.

(2) Disposal of transported vapors. After unloading, trans-
port vessels must be kept vapor-tight until the vapors in the transport
vessel are returned to a loading, cleaning, or degassing operation and
discharged in accordance with the control requirements of that opera-
tion.

(3) Leak-free requirements. All land-based VOC transfer
to or from transport vessels shall be conducted such that:

(A) all liquid and vapor lines are:

(i) equipped with fittings which make vapor-tight
connections and that close automatically when disconnected; or

(ii) equipped to permit residual VOC after transfer is
complete to discharge into a recovery or disposal system which routes
all VOC emissions to a vapor control system or a vapor balance system.
After VOC transfer, if necessary to empty a liquid line, the contents
may be placed in a portable container, which is then closed vapor-tight
and disposed of properly.

(B) there are no VOC leaks, as defined in §101.1 of this
title, when measured with a hydrocarbon gas analyzer, and no liquid
or vapor leaks, as detected by sight, sound, or smell, from any poten-
tial leak source in the transport vessel and transfer system (including,
but not limited to, liquid lines, vapor lines, hatch covers, pumps, and
valves, including pressure relief valves);

(C) all gauging and sampling devices are vapor-tight
except for necessary gauging and sampling. Any nonvapor-tight gaug-
ing and/or sampling shall:

(i) be limited in duration to the time necessary to
practicably gauge and/or sample; and

(ii) not occur while VOC is being transferred;

(D) any openings in a transport vessel during unloading
are limited to minimum openings which are sufficient to prevent col-
lapse of the transport vessel;

(E) if VOC is loaded through the hatches of a transport
vessel, then pneumatic, hydraulic, or other mechanical means shall
force a vapor-tight seal between the loading arm’s vapor collection
adapter and the hatch. A means shall be provided which prevents liq-
uid drainage from the loading device when it is removed from the hatch
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of any transport vessel, or which routes all VOC emissions to a vapor
control system. After VOC transfer, if necessary to empty a liquid line,
the contents may be placed in a portable container, which is then closed
vapor-tight and disposed of properly.

(4) Gasoline terminals. The following additional control
requirements apply to gasoline transfer at gasoline terminals.

(A) A vapor control system must be used to control the
vapors from loading the transport vessel.

(B) Vapor control systems and loading equipment at
gasoline terminals shall be designed and operated such that gauge
pressure does not exceed 18 inches of water and vacuum does not
exceed six inches of water in the gasoline tank-truck.

(C) Each gasoline terminal shall be equipped with sen-
sors and other equipment designed and connected to monitor the status
of the control device. If the control device malfunctions or is not op-
erational, the system shall automatically stop gasoline transfer to the
transport vessel(s) immediately.

(D) As an alternative to subparagraph (C) of this para-
graph, the following requirements apply to gasoline terminals which
have a variable vapor space holding tank design that can process the
vapors independent of transport vessel loading. Such gasoline termi-
nals shall be equipped with sensors and other equipment designed and
connected to monitor the status of the control device. If the variable
vapor space holding tank serving the loading rack(s) does not have the
capacity to store additional vapors for processing by the control device
at a later time and the control device malfunctions or is not operational,
the system shall automatically stop gasoline transfer to the transport
vessel(s) immediately.

(5) Gasoline bulk plants. The following additional control
requirements apply to gasoline transfer at gasoline bulk plants.

(A) A vapor balance system must be used between the
storage tank and transport vessel. Alternatively, a vapor control system
which maintains a control efficiency of at least 90% may be used to
control the vapors.

(B) While filling a transport vessel from a storage tank:

(i) the transport vessel, if equipped for top loading,
must use a submerged fill pipe; and

(ii) gauge pressure must not exceed 18 inches of wa-
ter and vacuum must not exceed six inches of water in the gasoline
tank-truck tank.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009092
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦

DIVISION 4. CONTROL OF VEHICLE
REFUELING EMISSIONS (STAGE II) AT
MOTOR VEHICLE FUEL DISPENSING
FACILITIES
30 TAC §115.240

STATUTORY AUTHORITY

The new section is adopted under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air, such as the SIP.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009093
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. SOLVENT-USING
PROCESSES
DIVISION 3. FLEXOGRAPHIC AND
ROTOGRAVURE PRINTING
30 TAC §115.430

STATUTORY AUTHORITY

The new section is adopted under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009094
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. OFFSET LITHOGRAPHIC
PRINTING
30 TAC §115.449

STATUTORY AUTHORITY

The amendment is adopted under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air, such as the SIP.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009095
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER J. ADMINISTRATIVE
PROVISIONS
DIVISION 4. EMISSIONS TRADING
30 TAC §115.950

The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendment to §115.950, Emissions Trad-
ing, without changes to the proposed text as published in the
August 25, 2000 issue of the Texas Register (25 TexReg 8272)
and therefore will not be republished. This amendment will be
submitted as a revision to the Texas state implementation plan
(SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE In concurrent rulemaking, §101.29
is repealed and its requirements transferred and amended
in new Chapter 101, Subchapter H, Divisions 1 and 4. This
rulemaking amends §115.950 to cite the correct cross-refer-
ence. The amended section requires the user of credits to
obtain additional emission reduction credits or achieve lower

actual emissions if new lower volatile organic compound (VOC)
emission specifications are established by future amendments
to this chapter.

SECTION BY SECTION DISCUSSION

Section 115.950 is amended to change the title to "Use of Emis-
sions Credits for Compliance" from "Emissions Trading" to more
clearly reflect the language in §115.950, which discusses how
to use emission reduction credits for alternative compliance, not
how to trade emission reduction credits.

The adoption of §115.950(a) removes the reference to §101.29
and corrects the reference to Chapter 101, Subchapter H, Divi-
sion 1, Emission Reduction Credit Banking and Trading, or Di-
vision 4, Discrete Emission Reduction Banking and Trading. In
addition, the amendment clarifies that emission reduction cred-
its (ERCs), mobile emission reduction credits (MERCs), discrete
emission reduction credit (DERCs), or mobile discrete emission
reduction credit (MDERCs) may be used to meet any of the re-
quirements of Chapter 115. The term "RC" refers to an ERC,
MERC, DERC, or MDERC.

Adopted §115.950(b) adds language requiring that owners or op-
erators using Chapter 101, Subchapter H, Division 1 or Division 4
to meet the emission control requirements of Chapter 115 must
obtain additional RCs or reduce actual emissions if any lower
VOC emission specification is established by future amendments
to Chapter 115.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225. The commission has determined that the
amendment to Chapter 115 does not meet the definition of a
"major environmental rule" as defined in Texas Government
Code, §2001.0225. "Major environmental rule" means a rule,
the specific intent of which, is to protect the environment or
reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, amendment to achieve administrative consistency with
amendments to Chapter 101 adopted in concurrent rulemaking.
The amendment to Chapter 115 does not add regulatory
requirements, but is adopted to allow compliance flexibility in
meeting current or future VOC emission limitations in Chapter
115. Therefore, there will be no adverse impact of this rule.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for the adopted rule. The following is a summary of that
assessment. The commission is adopting the amendment to
achieve administrative consistency with amendments to Chapter
101 adopted in concurrent rulemaking. The amendment to
Chapter 115 does not add regulatory requirements, but allows
compliance flexibility in meeting current or future VOC emission
limitations in Chapter 115. The amendment does not affect
private real property in a manner which restricts or limits an
owner’s right to the property that would otherwise exist in the
absence of a governmental action. Consequently, the amended
section does not meet the definition of a takings under Texas
Government Code, §2007.002(5).

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

ADOPTED RULES January 12, 2001 26 TexReg 523



The commission has determined the rulemaking relates to an
action or actions subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201 et
seq.), and the commission’s rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the Texas Coastal Man-
agement Program. As required by 30 TAC §281.45(a)(3) and 31
TAC §505.11(b)(2), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council, and has determined that the
rule is consistent with the applicable CMP goal expressed in 31
TAC §501.12(1) of protecting and preserving the quality and val-
ues of coastal natural resource areas, and the policy in 31 TAC
§501.14(q), which requires that the commission protect air qual-
ity in coastal areas. The amendment to Chapter 115 does not
add regulatory requirements, but is adopted to allow compliance
flexibility in meeting current or future VOC emission limitations in
Chapter 115.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Sources that currently have §115.590 listed in their federal op-
erating permit would not be required to amend the permit in re-
sponse to this amendment. However, those sources that wish to
use RCs to comply with this chapter must revise their operating
permit, consistent with the process in 30 TAC Chapter 122, to in-
clude the revised §115.590 requirements for each emission unit
affected by §115.590 at their site.

PUBLIC HEARINGS AND COMMENTERS

The commission held public hearings on this proposal at the fol-
lowing locations: September 18, 2000, in Conroe and Lake Jack-
son; September 19, 2000 in Houston (two hearings); September
20, 2000, in Katy and Pasadena; September 21, 2000, in Beau-
mont, Amarillo, and Texas City; September 22, 2000, in Dayton,
El Paso, and Arlington; and September 25, 2000, in Austin and
Corpus Christi. The comment period closed at 5:00 p.m. on
September 25, 2000.

There were no comments on this specific amendment.

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA, and
42 United States Code, §7410(a)(2)(A), which requires SIPs
to include enforceable emission limitations and other control
measures or techniques, including economic incentives such as
fees, marketable permits, and auction of emission rights.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 29,

2000.

TRD-200009075

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 18, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 117. CONTROL OF AIR
POLLUTION FROM NITROGEN COMPOUNDS
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §117.10,
concerning Definitions; §§117.101, 117.103, 117.105, 117.106,
117.108, 117.111, 117.113, 117.116, 117.119, and 117.121,
concerning Utility Electric Generation in Ozone Nonattainment
Areas; §117.138, concerning System Cap; §§117.201, 117.203,
117.205-117.208, 117.211, 117.213, 117.216, 117.219, and
117.221, concerning Industrial, Commercial, and Institutional
Sources in Ozone Nonattainment Areas; and §117.510 and
§117.520, concerning Administrative Provisions. The com-
mission also adopts new §117.114 and §117.214, concerning
Emission Testing and Monitoring for the Houston/Galveston
Attainment Demonstration; §117.210, concerning System Cap;
and §117.534, concerning Compliance Schedule for Boilers,
Process Heaters, and Stationary Engines at Minor Sources.
The commission also adopts new §§117.471, 117.473, 117.475,
117.478, and 117.479 in Subchapter D, which are being added
as a new Division 2, concerning Boilers, Process Heaters,
and Stationary Engines at Minor Sources. Sections 117.10,
117.103, 117.105, 117.106, 117.108, 117.114, 117.116,
117.121, 117.201, 117.203, 117.205, 117.206, 117.208,
117.210, 117.213, 117.214, 117.216, 117.219, 117.221,
117.473, 117.475, 117.478, 117.479, 117.510, 117.520, and
117.534 are adopted with changes to the proposed text as
published in the August 25, 2000, issue of the Texas Register
(25 TexReg 8275). Sections 117.101, 117.111, 117.113,
117.119, 117.138, 117.207, 117.211, and 117.471 are adopted
without changes and will not be republished.

The revisions to Chapter 117 and to the state implementation
plan (SIP) require a wide variety of stationary sources of ni-
trogen oxides (NO

x
) emissions in the Houston/Galveston (HGA)

ozone nonattainment area to meet new emission specifications
and other requirements in order to reduce NO

x
emissions and

ozone air pollution. The affected equipment types and processes
include electric utility boilers and stationary gas turbines; indus-
trial, commercial, and institutional (ICI) boilers and stationary gas
turbines; duct burners used in turbine exhaust ducts; process
heaters and furnaces; stationary internal combustion (IC) en-
gines; fluid catalytic cracking units (FCCUs), including catalyst
regenerators and associated carbon monoxide (CO) boilers and
furnaces; pulping liquor recovery furnaces; lime kilns; lightweight
aggregate kilns; metallurgical heat treating furnaces and reheat
furnaces; magnesium chloride fluidized bed dryers; incinerators,
including enclosed control devices that combust or oxidize gases
or vapors; and hazardous waste-fired boilers and industrial fur-
naces (BIF units).

The commission adopts these amendments to Chapter 117, con-
cerning Control of Air Pollution from Nitrogen Compounds, and
to the SIP as essential components of and consistent with the
SIP that Texas is required to develop under the Federal Clean
Air Act (FCAA) Amendments of 1990 (42 United States Code
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