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to file timely public comment, failed to file a timely hearing request,
failed to participate in the public meeting held under §55.154 of this
title (relating to Public Meetings), and failed to participate in the con-
tested case hearing under Chapter 80 of thistitle (relating to Contested
Case Hearings) may file a mation for rehearing under 850.119 of this
title (relating to Notice of Commission Action, Motion for Rehearing),
or 880.272 of thistitle (relating to Motion for Rehearing) or may file
amotion to overturn the executive director’s decision under 850.139
of thistitle (relating to Mation to Overturn Executive Director’s Deci-
sion) only to the extent of the changes from the draft permit to the final
permit decision.

(i) Applications for which thereis no right to a contested case
hearing include:

(1) aminor amendment or minor modification of a permit
under Chapter 305, Subchapter D of thistitle (relating to Amendments,
Renewals, Transfers, Corrections, Revocation, and Suspension of Per-
mits);

(2) acClass 1 or Class 2 modification of a permit under
Chapter 305, Subchapter D of thistitle;

(3) any air permit application for the following:

(A) initial issuance of a voluntary emission reduction
permit or an electric generating facility permit;

(B) permitsissued under Chapter 122 of thistitle (relat-
ing to Federal Operating Permits Program); or

(C) amendment, modification, or renewal of an air ap-
plication that would not result in an increase in alowable emissions
and would not result in the emission of an air contaminant not pre-
viously emitted. The commission may hold a contested case hearing
if the application involves a facility for which the applicant’s compli-
ance history contains violations that are unresolved and that constitute
arecurring pattern of egregious conduct that demonstrates a consistent
disregard for the regulatory process, including the failure to make a
timely and substantial attempt to correct the violations;

(4) hazardous waste permit renewals under §305.65(a)(8)
of thistitle (relating to Renewal);

(5) anapplication, under Texas Water Code, Chapter 26, to
renew or amend a permit if:

(A) theapplicant is not applying to:

(i) increasesignificantly the quantity of waste autho-
rized to be discharged; or

(if) change materially the pattern or place of dis-
charge;

(B) the activity to be authorized by the renewal or
amended permit will maintain or improve the quality of waste autho-
rized to be discharged;

(C) any required opportunity for public meeting has
been given;

(D) consultation and responseto al timely received and
significant public comment has been given; and

(E) the applicant’s compliance history for the previous
five years raises no issues regarding the applicant’s ability to comply
with a material term of the permit;

(6) an application for a Class | injection well permit used
only for the disposal of nonhazardous brine produced by a desalination
operation or nonhazardous drinking water treatment residuals under
Texas Water Code, §27.021, concerning Permit for Disposal of Brine

From Desalination Operations or of Drinking Water Treatment Resid-
uasin Class | Injection Wells;

(7) theissuance, amendment, renewal, suspension, revoca-
tion, or cancellation of ageneral permit, or the authorization for the use
of an injection well under a general permit under Texas Water Code,
§27.023, concerning General Permit Authorizing Use of Class| Injec-
tion Well to Inject Nonhazardous Brine from Desalination Operations
or Nonhazardous Drinking Water Treatment Residuals;

(8) anapplicationfor apre-injection unit registration under
§331.17 of thistitle (relating to Pre-Injection Units Registration);

(9) an application for a permit, registration, license, or
other type of authorization required to construct, operate, or authorize
acomponent of the FutureGen project as defined in §91.30 of thistitle
(relating to Definitions), if the application was submitted on or before
January 1, 2018; [and]

(10) other types of applications where a contested case
hearing request has been filed, but no opportunity for hearing is
provided by law ; and[:]

(11) an application for a production area authorization that

(A) anamendment to arestoration value in accordance
with the requirements of §331.107(g) of thistitle (relating to Amend-
ment of Restoration Table Values);

(B) the initial establishment of monitoring wells for
any area covered by the authorization, including the location, number,
depth, spacing, and design of the monitoring wells, unless the execu-
tive director uses the recommendations of an independent third-party
expert as provided in §331.108 of this title (relating to Independent
Third-Party Experts); or

(C©) an amendment to the type or amount of financial
assurance required for aquifer restoration, or by Texas Water Code,
827.073, to assure that there are sufficient funds available to the state
to utilize a third-party contractor for aquifer restoration or plugging
of abandoned wellsin the area. Adjustments solely associated with the
annual inflation rate adjustment required under §37.131 of thistitle (re-
lating to Annual Inflation Adjustments to Closure Cost Estimates), or
for adjustments due to a decrease in the cost estimate for plugging and
abandonment of wells when plugging and abandonment has been ap-
proved by the executive director in accordance with §331.144 of this
title (relating to Approval of Plugging and Abandonment) are not con-
sidered an amendment to the type or amount of financial assurance re-
quired for aquifer restoration or well plugging and abandonment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 22, 2008.

TRD-200804555

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 5, 2008
For further information, please call: (512) 239-6087
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CHAPTER 117. CONTROL OF AIR
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The Texas Commission on Environmental Quality (commis-
sion) proposes amendments to 88117.140, 117.145, 117.340,
117.345, 117.2035, and 117.2045.

Sections 117.140, 117.145, 117.340, 117.345, 117.2035, and
117.2045 will be submitted to the United States Environmental
Protection Agency (EPA) as revisions to the state implementa-
tion plan.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

On October 15, 2007, Viridis Energy Texas, L.P., submitted two
petitions for rulemaking regarding provisions for output-based
monitoring alternatives for stationary engines and stationary gas
turbines at major and minor sources of nitrogen oxides (NO,)
in the Houston-Galveston-Brazoria (HGB) ozone nonattainment
area. The commission approved the petitions for rulemaking on
December 5, 2007, and issued an order on December 13, 2007,
directing the executive director to examine the issues in the pe-
titions and to initiate rulemaking.

At the April 16, 2008, commissioners’ agenda, the commission-
ers agreed to remand the proposed rule change and directed
staff to examine expanding the proposed rules to include the
Beaumont-Port Arthur (BPA) ozone nonattainment area. Staff
concluded that expanding the rules to include the BPA ozone
nonattainment area would provide additional flexibility for own-
ers and operators of applicable sources to monitor unit activity
levels in the manner most appropriate for their facility.

The rules in Chapter 117 currently require stationary reciprocat-
ing internal combustion engines and stationary gas turbines lo-
cated at major sources of NO, in the BPA and HGB ozone nonat-
tainment areas to each have a fuel flow meter installed. Sta-
tionary reciprocating internal combustion engines and station-
ary gas turbines located at minor sources of NO, in the HGB
0zone nonattainment area that are in the Mass Emission Cap
and Trade Program are also required to have a fuel flow me-
ter installed. The proposed rule change would allow the use of
output-based monitoring as an alternative to the engine and tur-
bine fuel flow meter requirements for the BPA and HGB ozone
nonattainment areas. The suggested rule change is consistent
with an option currently allowed under Chapter 117 for engines
in the Dallas-Fort Worth (DFW) eight-hour ozone nonattainment
area. During the recent DFW eight-hour ozone nonattainment
area rulemaking under Chapter 117, a provision was added un-
der 8117.440(a)(2)(D), in response to comment, to allow the out-
put-based alternative to fuel flow monitoring for stationary inter-
nal combustion engines and stationary gas turbines. Similar pro-
visions were not provided for the BPA and HGB ozone nonattain-
ment areas because no comments were accepted for the BPA
and HGB ozone nonattainment areas at that time.

The proposed rulemaking would amend the major source rule
in the BPA ozone nonattainment area in Chapter 117, Subchap-
ter B, Division 1, and amend both the major and minor source
rules for the HGB ozone nonattainment area in Chapter 117,
Subchapter B, Division 3 and Subchapter D, Division 1. These
proposed changes would be consistent with the output-based
monitoring option currently allowed for stationary reciprocating
internal combustion engines and stationary gas turbines at ma-
jor sources in the DFW eight-hour ozone nonattainment area.
The first proposed rule change would apply to major sources of
NO, in the BPA and HGB nonattainment areas. It would provide
output-based monitoring as an additional alternative to the exist-
ing requirement to install fuel flow meters on stationary recipro-

cating internal combustion engines and stationary gas turbines.
For consistency with the DFW eight-hour ozone nonattainment
area requirements, a corresponding addition would be needed
to prescribe recordkeeping requirements for sources using the
output-based monitoring option. Owners or operators using out-
put-based monitoring would be required to maintain records of
daily average horsepower and hours of operation.

The second proposed rule change would apply to minor sources
of NO, in the HGB ozone nonattainment area. It would provide
output-based monitoring as an additional alternative to the exist-
ing requirement to install fuel flow meters on stationary recipro-
cating internal combustion engines and stationary gas turbines.
For consistency with the DFW eight-hour ozone nonattainment
area requirements, a corresponding addition would be needed
to prescribe recordkeeping requirements for sources using the
output-based monitoring option. Owners or operators using out-
put-based monitoring would be required to maintain records of
daily average horsepower and hours of operation.

The commission is only accepting comments regarding the spe-
cific changes proposed by the petitioner and directed by the com-
missioners at the April 16, 2008, agenda. Comments received
related to other portions of the sections proposed for amendment
will not be considered and no changes will be made in response
to such comments.

SECTION BY SECTION DISCUSSION

The proposed rulemaking would amend the major source rules
in the BPA ozone nonattainment area in Chapter 117, Subchap-
ter B, Division 1, §117.140 and §117.145, and both the major
and minor source rules for the HGB o0zone nonattainment areain
Chapter 117, Subchapter B, Division 3, §117.340 and §117.345,
and Chapter 117, Subchapter D, Division 1, §117.2035 and
8117.2045. These proposed changes would be consistent
with the output-based monitoring option currently allowed for
stationary engines and gas turbines at major sources in the
DFW eight-hour ozone nonattainment area.

SUBCHAPTER B, COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 1, BEAUMONT-PORT ARTHUR OZONE NONAT-
TAINMENT AREA MAJOR SOURCES

Section 117.140, Continuous Demonstration of Compliance

The commission proposes to amend 8§117.140(a)(2) to in-
clude a subparagraph (D). Section 117.140(a)(2) provides for
alternatives to the totalizing fuel flow meter requirement in
§117.140(a). The proposed subparagraph (D) would provide an
additional output-based alternative for stationary reciprocating
internal combustion engines and stationary gas turbines to
the §117.140(a) requirement to install, calibrate, maintain, and
operate totalizing fuel flow meters on each applicable unit listed
under §117.140(a)(1). Applicable units in 8117.140(a)(1)(B)
and (C) include, respectively, stationary reciprocating internal
combustion engines and stationary gas turbines.

The proposed amendment would include subparagraph (D) to
state that stationary reciprocating internal combustion engines
and stationary gas turbines equipped with a continuous monitor-
ing system that continuously monitors horsepower and hours of
operation are not required to install totalizing fuel flow meters.
The continuous monitoring system must be installed, calibrated,
maintained, and operated according to manufacturers’ recom-
mended procedures. This language is identical to existing rule
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text for the output-based monitoring alternative for stationary en-
gines and stationary gas turbines in the DFW eight-hour ozone
nonattainment area.

Section 117.145, Notification, Recordkeeping, and Reporting
Requirements

The commission proposes to amend 8117.145(f) to include a
paragraph (10) for recordkeeping requirements consistent with
the horsepower and hours of operation data that would be col-
lected by the output-based alternative monitoring provision of
proposed §117.140(a)(2)(D). Existing §117.145(f) consists of the
recordkeeping requirements for units subject to Division 1. The
subsection directs owners or operators of subject units to main-
tain written or electronic records of specified data for a period
of at least five years and make available by request by autho-
rized representatives of the executive director, the EPA, or lo-
cal air pollution control agencies having jurisdiction. Existing
8117.145(f)(1) - (9) detail the types of data to be recorded de-
pending on the specific compliance and monitoring methodolo-
gies specified in this division.

Proposed 8117.145(f)(10) would specify the recordkeep-
ing requirements of output-based monitoring data based on
the existing recordkeeping rule text in 8§117.445(f)(3)(C) for
output-based data collection in the DFW eight-hour ozone
nonattainment area. Proposed §117.145(f)(10) states that an
owner or operator electing to use the alternative monitoring
system allowed under §117.140(a)(2)(D) shall record the daily
average horsepower and total daily hours of operation. In
addition, proposed paragraph (10) would clarify that records
of annual fuel usage specified under §117.145(f)(1) are not
required for units that are monitored according to proposed
§117.140(a)(2)(D).

SUBCHAPTER B, COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 3, HOUSTON-GALVESTON-BRAZORIA OZONE
NONATTAINMENT AREA MAJOR SOURCES

Section 117.340, Continuous Demonstration of Compliance

The commission proposes to amend 8117.340(a)(2) to in-
clude a subparagraph (D). Section 117.340(a)(2) provides for
alternatives to the totalizing fuel flow meter requirement in
§117.340(a). The proposed subparagraph (D) would provide an
additional output-based alternative for stationary reciprocating
internal combustion engines and stationary gas turbines to
the 8117.340(a) requirement to install, calibrate, maintain, and
operate totalizing fuel flow meters on each applicable unit listed
under 8117.340(a)(1). Applicable units in §117.340(a)(1)(A)(ii)
and (iii) include, respectively, stationary reciprocating internal
combustion engines and stationary gas turbines.

The proposed amendment would include §117.340(a)(2)(D) to
state that stationary reciprocating internal combustion engines
and stationary gas turbines equipped with a continuous monitor-
ing system that continuously monitors horsepower and hours of
operation are not required to install totalizing fuel flow meters.
The continuous monitoring system must be installed, calibrated,
maintained, and operated according to manufacturers’ recom-
mended procedures. This language is identical to existing rule
text for the output-based monitoring alternative for stationary en-
gines and stationary gas turbines in the DFW eight-hour ozone
nonattainment area.

Section 117.345, Notification, Recordkeeping, and Reporting
Requirements

The commission proposes to amend 8117.345(f) to include a
paragraph (12) for recordkeeping requirements consistent with
the horsepower and hours of operation data that would be col-
lected by the output-based alternative monitoring provision of
proposed §117.340(a)(2)(D). Existing 8§117.345(f) consists of the
recordkeeping requirements for units subject to this division. The
subsection directs owners or operators of subject units to main-
tain written or electronic records of specified data for a period of
at least five years and made available by request by authorized
representatives of the executive director, EPA, or local air pollu-
tion control agencies having jurisdiction. Existing §117.345(f)(1)
- (11) detail the types of data to be recorded depending on the
specific compliance and monitoring methodologies specified in
this division and under 30 TAC Chapter 101, Subchapter H, Di-
vision 3, Mass Emissions Cap and Trade.

Proposed 8117.345(f)(12) would specify the recordkeep-
ing requirements of output-based monitoring data based on
the existing recordkeeping rule text in §117.445(f)(3)(C) for
output-based data collection in the DFW eight-hour ozone
nonattainment area. Proposed §117.345(f)(12) states that an
owner or operator electing to use the alternative monitoring
system allowed under §117.340(a)(2)(D) shall record the daily
average horsepower and total daily hours of operation. In
addition, proposed paragraph (12) would clarify that records
of annual fuel usage specified under §117.345(f)(1) are not
required for units that are monitored according to proposed new
§117.340(a)(2)(D).

SUBCHAPTER D, COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

DIVISION 1, HOUSTON-GALVESTON-BRAZORIA OZONE
NONATTAINMENT AREA MINOR SOURCES

Section 117.2035, Monitoring and Testing Requirements

The commission proposes to amend §117.2035(a)(2) by adding
a subparagraph (G), which provides an output-based monitor-
ing alternative to installing, calibrating, maintaining, and oper-
ating totalizing fuel flow meters for stationary reciprocating in-
ternal combustion engines and stationary gas turbines at mi-
nor sources in the HGB ozone nonattainment area. Existing
§117.2035(a)(2)(A) - (F) specifies alternatives to the fuel flow
meter requirements of this section. This rulemaking proposal
would create a subparagraph (G) to add an output-based moni-
toring alternative to the existing alternatives to the fuel flow mon-
itoring requirement.

Proposed §117.2035(a)(2)(G) would allow owners or operators
to use a continuous monitoring system that continuously moni-
tors horsepower and hours of operation as an alternative to in-
stalling fuel meters. The monitoring system must be installed,
calibrated, maintained, and operated according to the manufac-
turers’ recommended procedures. This rule language is con-
sistent with the existing output-based monitoring alternative for
major sources in the DFW eight-hour ozone nonattainment area
and the proposed major source output-based monitoring alter-
native included in this rulemaking.

Section 117.2045, Recordkeeping and Reporting Requirements

The commission proposes to amend §117.2045(a) to include a
paragraph (7) requiring records of daily average horsepower and
total daily hours of operation for each engine that the owner or
operator elects to use the output-based monitoring option un-
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der proposed §117.2035(a)(2)(G). The proposed paragraph (7)
would provide consistent recordkeeping and reporting require-
ments for data collected using the output-based alternative mon-
itoring provisions for stationary engines and stationary gas tur-
bines.

Proposed §117.2045(a)(7) would require an owner or operator
electing to use the alternative monitoring system allowed under
proposed §117.2035(a)(2)(G) to maintain records of the daily
average horsepower and total daily hours of operation for each
stationary reciprocating internal combustion engine or stationary
gas turbine. Proposed paragraph (7) would clarify that records
of annual fuel usage specified under §117.2045(a) are not
required for units that are monitored according to proposed
§117.2035(a)(2)(G). These records must be maintained for at
least five years and must be made available upon request to
the authorized representatives of the executive director, EPA, or
local air pollution control agencies having jurisdiction.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that, for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency or other units of state or local governments
as a result of administration or enforcement of the proposed
rules. The agency will utilize existing resources to implement
the proposed rules. The proposed rules provide an alternative
to regulated entities in the HGB and BPA ozone nonattainment
areas to monitor sources of NO,. Overall, local governments and
other regulated entities are expected to see a cost savings as a
result of the flexibility in monitoring methods that the proposed
rules offer.

The proposed rules would amend both the major and minor
source rules in Chapter 117 for the HGB and BPA ozone nonat-
tainment areas to allow an additional method of monitoring NO,
emissions from stationary reciprocating internal combustion
engines and stationary gas turbines. Current Chapter 117 rules
for the HGB and BPA ozone nonattainment areas require the
installation of a fuel flow meter on this type of machinery as a
method of monitoring NO, emissions. The proposed rulemaking
will allow the use of output-based monitoring as an alternative
to the installation of the meter and afford major sources of NO,
emissions in the HGB and BPA ozone nonattainment areas and
minor source of NO, emissions in the HGB ozone nonattainment
area with the same flexibility that is available to major sources
in the DFW eight-hour ozone nonattainment area. There will
be recordkeeping requirements associated with output-based
monitoring, but regulated entities are not expected to choose
this alternate monitoring method unless it results in reduced
costs to them.

The proposed rules are expected to reduce monitoring costs for
some local governments in the HGB and BPA ozone nonattain-
ment areas that own or operate stationary reciprocating inter-
nal combustion engines and stationary gas turbines. Since the
primary purpose of the rules is to provide additional monitoring
flexibility while continuing to protect public health and safety, lo-
cal governments are expected to choose the monitoring method
resulting in the lowest cost to them. Staff cannot estimate the
number of local governments that will choose this alternate mon-
itoring method, and overall cost savings to local governments in
the HGB and BPA ozone nonattainment areas resulting from the
proposed rules cannot be quantified.

PUBLIC BENEFITS AND COSTS

Nina Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be
continued protection of the environment and public health and
safety in the HGB and BPA ozone nonattainment areas while
providing additional monitoring alternatives for NO, emissions to
owner or operators of stationary reciprocating internal combus-
tion engines and stationary gas turbines.

The proposed rules are expected to reduce monitoring costs
overall for some regulated entities owning or operating stationary
internal combustion engines and stationary gas turbines in the
HGB and BPA ozone nonattainment areas since it affords them
the opportunity to choose a monitoring method that might be less
expensive compared to the monitoring method prescribed under
current rules. Businesses are expected to choose this method
only if associated recordkeeping requirements result in lower op-
erating costs than installing a fuel flow meter. Staff does not have
sufficient data to know how many owners of this equipment will
choose the proposed alternative, and total costs savings cannot
be estimated.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or mi-
cro-businesses under the proposed rules. The proposed rules
provide the same flexibility to small or micro-businesses in the
HGB and BPA ozone non-attainment areas regarding the mon-
itoring of NO, emissions from stationary reciprocating internal
combustion engines and stationary gas turbines that is afforded
to other regulated entities. Small or micro-businesses are ex-
pected to choose the monitoring method that is the least expen-
sive for their business operation, and small or micro-businesses
are expected to experience the same cost savings as those ex-
perienced by large businesses. Data is not available to deter-
mine the monitoring method that will be chosen by these busi-
nesses, and therefore, total cost savings for small or micro-busi-
nesses cannot be quantified.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysisis not
required because the proposed rules do not adversely affect a
small or micro-businessin a material way for the first five years
that the proposed rules are in effect.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rules in light of the
regulatory analysis requirements of the Texas Government
Code, §2001.0225, and determined that the proposed rules do
not meet the criteria for a major environmental rule. A "major
environmental rule" is a rule that is specifically intended to
protect the environment or reduce risks to human health from
environmental exposure, and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.
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The intent of the proposed rules is to provide flexibility by al-
lowing the use of output-based monitoring as an alternative to
the engine and turbine fuel flow meter requirements for the HGB
and BPA ozone nonattainment areas. The proposed rules are
also intended to add consistency to the rules; this option is cur-
rently allowed under Chapter 117 for stationary reciprocating in-
ternal combustion engines and stationary gas turbines in the
DFW eight-hour ozone nonattainment area. Therefore, the spe-
cific intent of the rule is not to protect the environment or reduce
risks to human health from environmental exposure.

The proposed rules will not affect in a material way the economy,
a sector of the economy, productivity, jobs, the environment or
the public health and safety of the state or a sector of the state.
Under the proposed rules, the owners and operators would mon-
itor the engine or turbine’s horsepower output as opposed to the
fuel flow input for emissions monitoring requirements. Specific
costs for the output-based alternative monitoring option are not
known. However, the alternative is provided as an option to an
existing requirement; it is expected that owners or operators will
only use the output-based monitoring if it is more cost effective
than the current requirement. The output-based monitoring is
at least as accurate as the input-based fuel flow monitoring cur-
rently required. Therefore, the proposed rules will not have an
adverse affect on the economy, the environment, or public health
and safety.

Additionally, this rulemaking does not meet the definition of a
major environmental rule because it does not meet any of the
four applicability requirements listed in Texas Government Code,
8§2001.0225(a). Texas Government Code, §2001.0225, only ap-
plies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking action,
which is designed to add flexibility and consistency to the rules,
does not exceed an express requirement under state or federal
law. There is no contract or delegation agreement that covers
the topic that is the subject of this action. Furthermore, the rule-
making is not adopted solely under the general powers of the
agency, but is authorized by specific sections of the Texas Health
and Safety Code, Chapter 382 and the Texas Water Code, as
cited to in the STATUTORY AUTHORITY Section.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the SUBMITTAL
OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission has evaluated the proposed rulemaking and
made a preliminary assessment determining that the Texas Gov-
ernment Code, §2007, Governmental Action Affecting Private
Property Rights, is not applicable. Under Texas Government
Code, §2007.002(5), "taking" means a governmental action that
affects private real property in a manner that requires the govern-
mental entity to compensate the private real property owner as
provided by the Fifth and Fourteenth Amendments to the United
States Constitution or Section 17 or 19, Atrticle |, Texas Consti-
tution; or it means a governmental action that affects an owner’s

private real property that is the subject of the governmental ac-
tion in a manner that restricts or limits the owner’s right to the
property that would otherwise exist in the absence of the gov-
ernmental action, and is the producing cause of a reduction of at
least 25% in the market value of the affected private real prop-
erty.

The proposed rule changes would allow for an alternative NO,
emissions monitoring option for owners and operators of station-
ary reciprocating internal combustion engines and stationary gas
turbines in the BPA and HGB ozone nonattainment areas. Pro-
mulgation and enforcement of these proposed rules will consti-
tute neither a statutory nor constitutional taking of private real
property. The proposed rules do not restrict or limit a landowner’s
rights to the property or reduce the market value of the property
by 25%. Therefore, the proposed rulemaking does not consti-
tute a taking under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(b)(4) relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.

The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined that the rule-
making is procedural in nature and will have no substantive ef-
fect on commission actions subject to the CMP and is, therefore,
consistent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Chapter 117 is an applicable requirement under 30 TAC Chap-
ter 122, Federal Operating Permits Program. If the proposed
amendments are adopted by the commission, owners or opera-
tors subject to the federal operating permit program that elect to
comply with the optional output-based monitoring may need to
revise their operating permit to include the new requirement.

ANNOUNCEMENT OF HEARINGS

Public hearings for the proposal rulemaking and SIP revision
have been scheduled in Houston on September 30, 2008, at
7:00 p.m., at the Houston-Galveston Area Council, Conference
Room B, 3555 Timmons Lane and in Beaumont on October 1,
2008, at 1:00 p.m. at South East Texas Regional Planning Com-
mission, 2210 Eastex Freeway. The hearings will be structured
for the receipt of oral or written comments by interested persons.
Registration will begin 30 minutes prior to each hearing. Individ-
uals may present oral statements when called upon in order of
registration. A time limit may be established at the hearings to
assure that enough time is allowed for every interested person
to speak. There will be no discussion during the hearings; how-
ever, commission staff members will be available to discuss the
proposal 30 minutes before each hearing.

Persons who have special communication or other accommo-
dation needs who are planning to attend the hearings should
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contact Joyce Spencer, Air Quality Division, at (512) 239-5017.
Requests should be made as far in advance as possible.

Comments may be submitted to Patricia Durén, Texas Reg-
ister Team, Office of Legal Services, Texas Commission on
Environmental Quality, MC 205, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments
may be submitted at wwwb5.tceq.state.tx.us/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2008-008-117-EN. Comments must
be received by October 6, 2008. Copies of the proposed
rules can be obtained from the commission's Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.  For
further information, please contact Ray Schubert, Air Quality
Planning Section, at (512) 239-6615.

SUBCHAPTER B. COMBUSTION CONTROL
AT MAJOR INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL SOURCES IN OZONE
NONATTAINMENT AREAS

DIVISION 1. BEAUMONT-PORT ARTHUR
OZONE NONATTAINMENT AREA MAJOR
SOURCES

30 TAC 8§117.140, §117.145
STATUTORY AUTHORITY

The amendments are proposed under the authority of the fol-
lowing: Texas Water Code (TWC), 85.102, concerning General
Powers, 85.103, concerning Rules, and 85.105, concerning
General Policy, that authorize the commission to adopt rules
necessary to carry out its powers and duties under the TWC; and
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, that authorizes the commission to adopt rules consistent
with the policy and purposes of the Texas Clean Air Act; THSC,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; THSC, §382.011, concerning General
Powers and Duties, that authorizes the commission to control
the quality of the state’s air; and THSC, §382.012, concerning
State Air Control Plan, that authorizes the commission to pre-
pare and develop a general, comprehensive plan for the control
of the state’s air.

The amendments are also proposed under THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
authorizes the commission to prescribe requirements for own-
ers or operators of sources to make and maintain records
of emissions measurements; THSC, 8§382.021, concerning
Sampling Methods and Procedures, authorizes the commission
to prescribe sampling methods and procedures; and THSC,
8382.051(d), concerning Permitting Authority of Commission;
Rules, authorizes the commission to adopt rules as necessary
to comply with changes in federal law or regulations applicable
to permits under THSC, Chapter 382.

The proposed amendments implement THSC, §8382.002,
382.011, 382.012, 382.016, 382.021, and 382.051(d).

§117.140. Continuous Demonstration of Compliance.

(@) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate a

totalizing fuel flow meter, with an accuracy of + 5%, to individually
and continuously measure the gas and liquid fuel usage. A computer
that collects, sums, and stores el ectronic datafrom continuous fuel flow
meters is an acceptable totalizer. The owner or operator of units with
totalizing fuel flow metersinstalled prior to March 31, 2005, that do not
meet the accuracy requirements of this subsection shall either recertify
or replace existing meters to meet the + 5% accuracy required as soon
as practicable but no later than March 31, 2007. For the purpose of
compliance with this subsection for units having pilot fuel supplied by
aseparate fuel system or from an unmonitored portion of the same fuel
system, the fuel flow to pilots may be calculated using the manufac-
turer’s design flow rates rather than measured with a fuel flow meter.
The calculated pilot fuel flow rate must be added to the monitored fuel
flow when fuel flow is totaled.

(1) Totalizing fuel flow meters are required for the follow-
ing unitsthat are subject to §117.105 or §117.110 of thistitle (relating to
Emission Specifications for Reasonably Available Control Technology
(RACT); and Emission Specifications for Attainment Demonstration)
and for stationary gas turbinesthat are exempt under §117.103(b)(6) of
thistitle (relating to Exemptions):

(A) if individually rated more than 40 million British
thermal units per hour (MMBtu/hr):

(i) bailers;
(if) process heaters; and

(iii) gas turbine supplemental-fired waste heat
recovery units;

(B) stationary, reciprocating internal combustion en-
gines not exempt by 8117.103(8)(6), (8)(8), (b)(8), or (b)(9) of this
title; and

(C) stationary gas turbines with a megawatt (MW) rat-
ing greater than or equal to 1.0 MW operated more than 850 hours per
year.

(2) Thefollowing are aternativesto the fuel flow monitor-
ing requirements of paragraph (1) of this subsection.

(A) Units operating with a nitrogen oxides (NO,) and
diluent continuous emissions monitoring system (CEMS) under sub-
section (e) of thissection may monitor stack exhaust flow using theflow
monitoring specifications of 40 Code of Federal Regulations (CFR)
Part 60, Appendix B, Performance Specification 6 or 40 CFR Part 75,
Appendix A.

(B) Unitsthat vent to acommon stack with aNO, and
diluent CEMS under subsection (€) of this section may use a single
totalizing fuel flow meter.

(C) Diesel engines operating with run time meters may
meet the fuel flow monitoring requirements of this subsection through
monthly fuel use records maintained for each engine.

(D) Stationary reciprocating internal  combustion
engines and stationary gas turbines equipped with a continuous
monitoring system that continuously monitors horsepower and hours
of operation are not required to install totalizing fud flow meters.
The continuous monitoring system must be installed, calibrated,
maintained, and operated according to manufacturers’ recommended
procedures.

(b) Oxygen (O,) monitors.

(1) Theowner or operator shall install, calibrate, maintain,
and operate an O, monitor to measure exhaust O, concentration on the
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following units operated with an annual heat input greater than 2.2(104)
British thermal units per year (Btu/yr):

(A) boilerswith arated heat input greater than or equal
to 100 MMBtu/hr; and

(B) process heaters with arated heat input greater than
or equal to 100 MMBtu/hr, except as provided in subsection (f) of this
section.

(2) Thefollowing are not subject to this subsection:

(A) unitslisted in §117.103(b)(3) - (5) and (7) - (9) of
this title;

(B) process heaters operating with a carbon dioxide
CEMS for diluent monitoring under subsection (e) of this section; and

(C) wood-fired bailers.

(3) The O, monitors required by this subsection are for
process monitoring (predictive monitoring inputs, boiler trim, or
process control) and are only required to meet the location specifica-
tions and quality assurance procedures referenced in subsection (e)
of this section if O, is the monitored diluent under that subsection.
However, if new O, monitors are required as aresult of this subsection,
the criteria in subsection (€) of this section should be considered the
appropriate guidance for the location and calibration of the monitors.

(c) NO, monitors.

(1) Theowner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive
emissions monitoring system (PEMS) to monitor exhaust NO,. The
units are:

(A) boilerswith arated heat input greater than or equal
to 250 MMBtu/hr and an annual heat input greater than 2.2(10 1)
Btulyr;

(B) process heaters with arated heat input greater than
or equal to 200 MM Btu/hr and an annual heat input greater than 2.2(10
1) Btulyr;

(C) boilers and process heaters that are vented through
acommon stack and the total rated heat input from the units combined
is greater than or equal to 250 MMBtu/hr and the annual heat input
combined is greater than 2.2(10%) Btu/yr;

(D) stationary gas turbines with an MW rating greater
than or equal to 30 MW operated more than 850 hours per year;

(E) units that use a chemical reagent for reduction of
NO,; and

(F) units that the owner or operator elects to comply
with the NO, emission specifications of §117.105 or §117.110(a) of
this title using a pounds per million British thermal unit (Ib/MMBtu)
limit on a 30-day rolling average.

(2) The following are not required to install CEMS or
PEMS under this subsection:

(A) for purposes of §117.105 or §117.110(a) of thisti-
tle, unitslisted 8117.103(b)(3) - (5) and (7) - (9) of thistitle; and

(B) units subject to the NO, CEMSS requirements of 40
CFR Part 75.

(3) The owner or operator shall use one of the following
methods to provide substitute emissions compliance data during peri-
ods when the NO, monitor is off-line:

(A) if the NO, monitor isa CEMS:

(i) subject to 40 CFR Part 75, use the missing data
procedures specified in 40 CFR Part 75, Subpart D (Missing Data Sub-
stitution Procedures); or

(if) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures specified in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(B) use 40 CFR Part 75, Appendix E monitoring in
accordance with §117.1040(d) of this title (relating to Continuous
Demonstration of Compliance);

(C) if the NO, monitor isa PEMS:

(i) use the methods specified in 40 CFR Part 75,
Subpart D; or

(i) use calculations in accordance  with
§117.8110(b) of this title (relating to Emission Monitoring System
Requirements for Utility Electric Generation Sources); or

(D) if the methods specified in subparagraphs (A) - (C)
of this paragraph are not used, the owner or operator shall use the
maximum block one-hour emission rate as measured during the ini-
tial demonstration of compliance required in 8117.135(f) of this title
(relating to Initial Demonstration of Compliance).

(d) Carbon monoxide (CO) monitoring. The owner or opera-
tor shall monitor CO exhaust emissionsfrom each unit listed in subsec-
tion (c)(1) of this section using one or more of the methods specified
in 8117.8120 of thistitle (relating to Carbon Monoxide (CO) Monitor-
ing).

(e) CEMSrequirements. The owner or operator of any CEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the requirements of §117.8100(a) of thistitle (relating to
Emission Monitoring System Requirements for Industrial, Commer-
cial, and Institutional Sources).

(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the following.

(1) The PEMS must predict the pollutant emissionsin the
units of the applicable emission specifications of thisdivision (relating
to Beaumont-Port Arthur Ozone Nonattainment Area Major Sources).

(2) The PEMS must meet the
§117.8100(b) of thistitle.

(9) Engine monitoring. The owner or operator of any sta-
tionary gas engine subject to the emission specifications of this
division shall stack test engine NO, and CO emissions as specified
in 8117.8140(a) of this title (relating to Emission Monitoring for
Engines).

requirements  of

(h) Monitoring for stationary gas turbines less than 30 MW.
The owner or operator of any stationary gas turbine rated less than
30 MW using steam or water injection to comply with the emission
specifications of 8117.105 of thistitle or 8117.115 of thistitle (relating
to Alternative Plant-Wide Emission Specifications) shall either:

(1) install, calibrate, maintain, and operateaNO, CEMSor
PEMS in compliance with this section and monitor CO in compliance
with subsection (d) of this section; or

(2) ingtal, calibrate, maintain, and operate a continuous
monitoring system to monitor and record the average hourly fuel and
steam or water consumption:

(A) the system must be accurate to within + 5.0%;
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(B) the steam-to-fuel or water-to-fuel ratio monitoring
data must be used for demonstrating continuous compliance with the
applicable emission specification of §117.105 or 8117.115 of thistitle;
and

(C) steam or water injection control algorithms are sub-
ject to executive director approval.

(i) Runtime meters. The owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed exempt
using the exemption of §117.103(a)(6)(D), (b)(2), or (b)(8) of thistitle
shall record the operating time with an elapsed run time meter. Any run
timemeter installed on or after October 1, 2001, must be non-resettable.

() Hydrogen (H,) monitoring. The owner or operator claim-
ing the H, multiplier of §117.105(b)(6) or §117.115(g)(4) or (h) of this
title shall sample, analyze, and record every three hours the fuel gas
composition to determine the volume percent H,.

(1) Thetotal H, volumeflow in all gaseous fuel streamsto
the unit must be divided by the total gaseous volume flow to determine
the volume percent of H, in the fuel supply to the unit.

(2) Fuel gas analysis must be tested according to Ameri-
can Society for Testing and Materials (ASTM) Method D1945-81 or
ASTM Method D2650-83, or other methods that are demonstrated to
the satisfaction of the executive director and the United States Envi-
ronmental Protection Agency to be equivalent.

(3) A gaseous fuel stream containing 99% H, by volume
or greater may use the following procedure to be exempted from the
sampling and analysis requirements of this subsection.

(A) A fuel gasanaysis must be performed initialy us-
ing one of the test methods in this subsection to demonstrate that the
gaseous fuel stream is 99% H, by volume or greater.

(B) The process flow diagram of the process unit that
is the source of the H, must be supplied to the executive director to
illustrate the source and supply of the hydrogen stream.

(C) Theowner or operator shall certify that the gaseous
fuel stream containing H, will continuously remain, as a minimum, at
99% H, by volume or greater during its use as afuel to the combustion
unit.

(k) Dataused for compliance. After the initial demonstration
of compliance required by §117.135 of thistitle, the methods required
in this section must be used to determine compliance with the emission
specifications of §117.105 or §117.110(a) of thistitle. For enforcement
purposes, the executive director may also use other commission com-
pliance methods to determine whether the source isin compliance with
applicable emission specifications.

() Enforcement of NO, RACT limits. If compliance with
§117.105 of this title is selected, no unit subject to §117.105 of this
title may be operated at an emission rate higher than that allowed by
the emission specifications of §117.105 of this title. If compliance
with 8117.115 of this title is selected, no unit subject to §117.115 of
thistitle may be operated at an emission rate higher than that approved
by the executive director under §117.152(b) of this title (relating
to Final Control Plan Procedures for Reasonably Available Control
Technology).

(m) Lossof NO, RACT exemption. The owner or operator of
any unit claimed exempt from the emission specifications of this divi-
sion using the low annual capacity factor exemption of §117.103(b)(2)
of thistitle shall notify the executive director within seven daysif the
Btu/yr or hour-per-year limit specified in §117.10 of thistitle (relating
to Definitions), as appropriate, is exceeded.

(1) If the limit is exceeded, the exemption from the emis-
sion specifications of this division is permanently withdrawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit acompliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan must include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule is subject to the review and approval of
the executive director.

8117.145. Notification, Recordkeeping, and Reporting Require-
ments.

(@) Startup and shutdown records. For units subject to the
startup and/or shutdown provisions of §101.222 of thistitle (relating to
Demonstrations), hourly records must be made of startup and/or shut-
down events and maintained for aperiod of at |east two years. Records
must be availablefor inspection by the executive director, United States
Environmental Protection Agency, and any local air pollution control
agency having jurisdiction upon request. These records must include,
but are not limited to: type of fuel burned; quantity of each type of fuel
burned; and the date, time, and duration of the procedure.

(b) Notification. The owner or operator of an affected source
shall submit notification to the appropriate regional officeand any local
air pollution control agency having jurisdiction as follows:

(1) verbal notification of the date of any testing conducted
under §117.135 of thistitle (relating to Initial Demonstration of Com-
pliance) at least 15 days prior to such date followed by written notifi-
cation within 15 days after testing is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) relative accuracy test audit (RATA) conducted under
§117.140 of thistitle (relating to Continuous Demonstration of Compli-
ance) at least 15 days prior to such date followed by written notification
within 15 days after testing is completed; and

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Office of Compliance and Enforcement, the
appropriate regional office, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.135 of
thistitle and any CEMS or PEMS RATA conducted under §117.140 of
this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the compliance schedule specified in
§117.9000 of this title (relating to Compliance Schedule for Beau-
mont-Port Arthur Ozone Nonattainment Area Major Sources).

(d) Semiannual reports. The owner or operator of a unit re-
quiredtoinstall aCEM S, PEMSS, or water-to-fuel or steam-to-fuel ratio
monitoring system under §117.140 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission specifications of this division (relating to Beau-
mont-Port Arthur Ozone Nonattainment Area Major Sources) and the
monitoring system performance. All reports must be postmarked or re-
ceived by the 30th day following the end of each calendar semiannual
period. Written reports must include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations §60.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the unit operating time dur-
ing the reporting period:
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(A) for stationary gas turbines using steam-to-fuel or
water-to-fuel ratio monitoring to demonstrate compliance in accor-
dance with §117.140(h)(2) of thistitle, excess emissions are computed
as each one-hour period that the average steam or water injection
rate is below the level defined by the control algorithm as necessary
to achieve compliance with the applicable emission specifications in
§117.105 of thistitle (relating to Emission Specifications for Reason-
ably Available Control Technology (RACT)); and

(B) for units complying with §117.123 of thistitle (re-
lating to Source Cap), excess emissions are each daily period that the
total nitrogen oxides (NO,) emissions exceed the rolling 30-day aver-
age or the maximum daily NO, cap;

(2) specific identification of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit, the nature and cause of any malfunction (if known), and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period that the con-
tinuous monitoring system was inoperative, except for zero and span
checks and the nature of the system repairs or adjustments,

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information must be stated in the report; and

(5) if thetotal duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEM S, PEM S, or water-to-fuel or steam-to-fuel
ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports) must be submitted, unlessoth-
erwise requested by the executive director. If the total duration of ex-
cess emissions for the reporting period is greater than or equal to 1.0%
of thetotal operating timefor thereporting period or the CEM S, PEMS,
or water-to-fuel or steam-to-fuel ratio monitoring system downtimefor
the reporting period is greater than or equal to 5.0% of the total oper-
ating time for the reporting period, a summary report and an excess
emission report must both be submitted.

(e) Reporting for engines. The owner or operator of any
gas-fired engine subject to the emission specifications in §8117.105,
117.110, or 117.115 of thistitle (relating to Emission Specifications for
Reasonably Available Control Technology (RACT); Emission Speci-
fications for Attainment Demonstration; and Alternative Plant-Wide
Emission Specifications) shall report in writing to the executive
director on a semiannual basis any excess emissions and the air-fuel
ratio monitoring system performance. All reports must be postmarked
or received by the 30th day following the end of each calendar semian-
nual period. Written reports must include the following information:

(1) the magnitude of excess emissions based on the
quarterly emission checks of §117.130(d)(7) of this title (relating
to Operating Requirements) and the biennial emission testing re-
quired for demonstration of emissions compliance in accordance with
§117.140(g) of this title, computed in pounds per hour and grams
per horsepower-hour, any conversion factors used, the date and time
of commencement and completion of each time period of excess
emissions, and the engine operating time during the reporting period;
and

(2) specificidentification, to the extent feasible, of each pe-
riod of excess emissions that occurs during startups, shutdowns, and
malfunctions of the engine or emission control system, the nature and

cause of any malfunction (if known), and the corrective action taken or
preventative measures adopted.

(f) Recordkeeping. The owner or operator of a unit subject to
the requirements of this division shall maintain written or electronic
records of the data specified in this subsection. Such records must be
kept for aperiod of at least five years and must be made available upon
request by authorized representatives of the executive director, United
States Environmental Protection Agency, or local air pollution control
agencies having jurisdiction. The records must include:

(1) foreachunit subject to §117.140(a) of thistitle, records
of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with §117.140 of thistitle, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average; or

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on adaily or
rolling 30-day average. Emissions must be recorded in units of:

(i) pounds per million British thermal units heat in-
put; and
(if) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission specifications of this division, records of:

(A) emissions measurements required by:
(i) 8117.130(d)(7) of thistitle; and
(i) 8§117.140(g) of thistitle; and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) for each stationary gas turbine monitored by steam-to-
fuel or water-to-fuel ratio in accordance with §117.140(h) of thistitle,
records of hourly:

(A) pounds of steam or water injected;
(B) pounds of fuel consumed; and
(C) the steam-to-fuel or water-to-fuel ratio;

(5) for hydrogen (H,) fuel monitoring in accordance with
§117.140(j) of this title, records of the volume percent H, every three
hours;

(6) for units claimed exempt from emission specifications
using the exemption of §117.103(a)(6)(D) or (b)(2) of thistitle (relating
to Exemptions), either records of monthly:

(A) fuel usage, for exemptions based on heat input; or

(B) hours of operation, for exemptions based on hours
per year of operation. In addition, for each engine claimed exempt un-
der 8117.103(a)(6)(D) of thistitle, written records must be maintained
of the purpose of engine operation and, if operation was for an emer-
gency situation, identification of the type of emergency situation and
the start and end times and date(s) of the emergency situation;

(7) records of carbon monoxide measurements specified in
§117.140(d) of thistitle;

(8) records of the results of initia certification testing,
evaluations, calibrations, checks, adjustments, and maintenance of
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CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio monitoring
systems; [and)]

(9) records of the results of performance testing, including
initial demonstration of compliance testing conducted in accordance
with §117.135 of thistitle; and[-]

(10) for each stationary reciprocating internal combustion
engine and stationary gas turbine for which the owner or opera-
tor elects to use the alternative monitoring system alowed under
§117.140(a)(2)(D) of thistitle, records of the daily average horsepower
and total daily hours of operation. Units that are monitored according
to §117.140(a)(2)(D) of this title are not required to keep records of
annual fuel usage as required by paragraph (1) of this subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 22, 2008.

TRD-200804581

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 5, 2008
For further information, please call: (512) 239-0014

¢ ¢ ¢

DIVISION 3. HOUSTON-GALVESTON-
BRAZORIA OZONE NONATTAINMENT AREA
MAJOR SOURCES

30 TAC §117.340, §117.345

STATUTORY AUTHORITY

The amendments are proposed under the authority of the fol-
lowing: Texas Water Code (TWC), §5.102, concerning General
Powers, 85.103, concerning Rules, and 85.105, concerning
General Policy, that authorize the commission to adopt rules
necessary to carry out its powers and duties under the TWC; and
Texas Health and Safety Code (THSC), 8382.017, concerning
Rules, that authorizes the commission to adopt rules consistent
with the policy and purposes of the Texas Clean Air Act; THSC,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; THSC, §382.011, concerning General
Powers and Duties, that authorizes the commission to control
the quality of the state’s air; and THSC, §382.012, concerning
State Air Control Plan, that authorizes the commission to pre-
pare and develop a general, comprehensive plan for the control
of the state’s air.

The amendments are also proposed under THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
authorizes the commission to prescribe requirements for own-
ers or operators of sources to make and maintain records
of emissions measurements; THSC, 8382.021, concerning
Sampling Methods and Procedures, authorizes the commission
to prescribe sampling methods and procedures; and THSC,
§382.051(d), concerning Permitting Authority of Commission;
Rules, authorizes the commission to adopt rules as necessary
to comply with changes in federal law or regulations applicable
to permits under THSC, Chapter 382.

The proposed amendments implement THSC, §8382.002,
382.011, 382.012, 382.016, 382.021, and 382.051(d).

§117.340. Continuous Demonstration of Compliance.

(8 Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate a
totalizing fuel flow meter, with an accuracy of + 5%, to individually
and continuously measure the gas and liquid fuel usage. A computer
that collects, sums, and stores el ectronic datafrom continuous fuel flow
meters is an acceptable totalizer. The owner or operator of units with
totalizing fuel flow metersinstalled prior to March 31, 2005, that do not
meet the accuracy requirements of this subsection shall either recertify
or replace existing meters to meet the + 5% accuracy required as soon
as practicable but no later than March 31, 2007. For the purpose of
compliance with this subsection for units having pilot fuel supplied by
aseparate fuel system or from an unmonitored portion of the same fuel
system, the fuel flow to pilots may be calculated using the manufac-
turer’s design flow rates rather than measured with a fuel flow meter.
The calculated pilot fuel flow rate must be added to the monitored fuel
flow when fuel flow is totaled.

(1) The units are the following:

(A) for units that are subject to §117.305 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)), for stationary gasturbinesthat are exempt under
§117.303(b)(7) of thistitle (relating to Exemptions):

(i) if individually rated more than 40 million British
thermal units per hour (MM Btu/hr):

() boilers;
(1) process heaters;

(1) boilers and industrial furnaces that were
regulated as existing facilities by 40 Code of Federal Regulations
(CFR) Part 266, Subpart H, aswas in effect on June 9, 1993; and

(IV) gas turbine supplemental-fired waste heat
recovery units;

(if) stationary reciprocating internal combustion en-
gines not exempt by §117.303(a)(6), (a)(8), (b)(9), or (b)(10) of this
title;

(iii) stationary gas turbines with a megawatt (MW)
rating greater than or equal to 1.0 MW operated more than 850 hours
per year; and

(iv) fluid catalytic cracking unit boilers using sup-
plemental fuel; and

(B) for unitssubject to 8117.310 of thistitle (relating to
Emission Specifications for Attainment Demonstration):

(i) boilers (excluding wood-fired boilers that must
comply by maintaining records of fuel usage asrequired in 8117.345(f)
of thistitle (relating to Notification, Recordkeeping, and Reporting Re-
quirements) or monitoring in accordance with paragraph (2)(A) of this
subsection);

(if) process heaters;

(iii) boilers and industrial furnaces that were regu-
lated as existing facilities by 40 CFR Part 266, Subpart H, aswas in
effect on June 9, 1993;

(iv) duct burners used in turbine exhaust ducts;

(v) stationary, reciprocating internal combustion en-
gines;

33 TexReg 7452 September 5, 2008 Texas Register



(vi) stationary gasturbines;

(vii) fluid catalytic cracking unit boilers and fur-
naces using supplemental fuel;

(viii) limeKkilns;

(ix) lightweight aggregate kilns;

(X) heat treating furnaces;

(xi) reheat furnaces;

(xii) magnesium chloride fluidized bed dryers; and

(xiii) incinerators (excluding vapor streams result-
ing from vessel cleaning routed to an incinerator, provided that fuel
usage is quantified using good engineering practices, including calcu-
lation methods in general use and accepted in new source review per-
mitting in Texas. All other fuel and vapor streams must be monitored
in accordance with this subsection.)

(2) Thefollowing are alternativesto the fuel flow monitor-
ing requirements of paragraph (1) of this subsection.

(A) Units operating with a nitrogen oxides (NO,) and
diluent continuous emissions monitoring system (CEMS) under sub-
section (f) of this section may monitor stack exhaust flow using the
flow monitoring specifications of 40 CFR Part 60, Appendix B, Perfor-
mance Specification 6 or 40 CFR Part 75, Appendix A.

(B) Unitsthat vent to a common stack with aNO, and
diluent CEMS under subsection (f) of this section may use a single
totalizing fuel flow meter.

(C) Diesdl engines operating with run time meters may
meet the fuel flow monitoring requirements of this subsection through
monthly fuel use records maintained for each engine.

(D) Stationary reciprocating internal combustion
engines and stationary gas turbines equipped with a continuous
monitoring system that continuously monitors horsepower and hours
of operation are not required to install totalizing fuel flow meters
The continuous monitoring system must be installed, calibrated,
maintained, and operated according to manufacturers' recommended
procedures.

(b) Oxygen (O,) monitors.

(1) Theowner or operator shall install, calibrate, maintain,
and operate an O, monitor to measure exhaust O, concentration on the
following units operated with an annual heat input greater than 2.2(104)
British thermal units per year (Btu/yr):

(A) boilerswith arated heat input greater than or equal
to 100 MMBtu/hr; and

(B) process heaters with arated heat input greater than
or equal to 100 MM Btu/hr, except as provided in subsection (g) of this
section.

(2) Thefollowing are not subject to this subsection:
(A) unitslistedin §117.303(b)(3) - (5) and (8) - (10) of
this title;

(B) process heaters operating with a carbon dioxide
CEMS for diluent monitoring under subsection (g) of this section; and

(C) wood-fired boilers.

(3) The O, monitors required by this subsection are for
process monitoring (predictive monitoring inputs, boiler trim, or
process control) and are only required to meet the location specifica-
tions and quality assurance procedures referenced in subsection (f)

of this section if O, is the monitored diluent under that subsection.
However, if new O, monitors are required as aresult of this subsection,
the criteria in subsection (f) of this section should be considered the
appropriate guidance for the location and calibration of the monitors.

(©) NO, monitors.

(1) Theowner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive
emissions monitoring system (PEMS) to monitor exhaust NO,. The
units are:

(A) boilerswith arated heat input greater than or equal
t0 250 MM Btu/hr and an annual heat input greater than 2.2(10%) Btu/yr;

(B) process heaters with a rated heat input greater
than or equal to 200 MMBtu/hr and an annual heat input greater than
2.2(10v) Btulyr;

(C) stationary gas turbines with an MW rating greater
than or equal to 30 MW operated more than 850 hours per year;

(D) units that use a chemical reagent for reduction of
NO,;

(E) units that the owner or operator elects to comply
with the NO, emission specifications of §117.305 of thistitle using a
pound per MMBtu (Ib/MMBtu) limit on a 30-day rolling average;

(F) limekilns and lightweight aggregate kilns;

(G) unitswith arated heat input greater than or equal to
100 MMBtu/hr that are subject to §117.310(a) of thistitle; and

(H) fluid catalytic cracking units (including carbon
monoxide (CO) boilers, CO furnaces, and catalyst regenerator vents).
In addition, the owner or operator shall monitor the stack exhaust flow
rate with a flow meter using the flow monitoring specifications of 40
CFR Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.

(2) The following are not required to install CEMS or
PEMS under this subsection:

(A) for purposes of §117.305 of this title, units listed
§117.303(b)(3) - (5) and (8) - (10) of thistitle; and

(B) units subject to the NO, CEMS requirements of 40
CFR Part 75.

(3) The owner or operator shall use one of the following
methods to provide substitute emissions compliance data during peri-
ods when the NO, monitor is off-line:

(A) if the NO, monitor isa CEMS:;

(i) subject to 40 CFR Part 75, use the missing data
procedures specified in 40 CFR Part 75, Subpart D (Missing Data Sub-
stitution Procedures); or

(if) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures specified in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(B) use 40 CFR Part 75, Appendix E monitoring in
accordance with §117.1240(e) of this title (relating to Continuous
Demonstration of Compliance);

(C) if the NO, monitor isa PEMS:

(i) use the methods specified in 40 CFR Part 75,
Subpart D; or
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(i) use caculations in accordance with
§117.8110(b) of this title (relating to Emission Monitoring System
Requirements for Utility Electric Generation Sources); or

(D) use the maximum block one-hour emission rate as
measured during the initial demonstration of compliance required in
8117.335(f) of this title (relating to Initial Demonstration of Compli-
ance); or

(E) usethe following procedures:

(i) for NO, monitor downtime periods less than 24
consecutive hours, use the maximum block one-hour NO, emission
rate, in Ib/MMBtu, from the previous 24 operational hours of the unit;

(i) for NO, monitor downtime periods equal to or
greater than 24 consecutive hours, use the maximum block one-hour
NO, emission rate, in Ib/MMBtu, from the previous 720 operational
hours of the unit; and

(iii) if the fuel flow or stack exhaust flow monitor
required by subsection (@) of this section is off-line simultaneous with
the NO, monitor downtime, the owner or operator shall use the max-
imum block one-hour NO, pound per hour emission rate for the sub-
stitute data under clause (i) or (ii) of this subparagraph in lieu of the
Ib/MMBtu emission rate.

(d) Ammonia monitoring requirements. The owner or opera-
tor of units that are subject to the ammonia emission specifications of
8117.310(c)(2) of thistitle shall comply with the ammonia monitoring
requirements of §117.8130 of thistitle (relating to Ammonia Monitor-
ing).

(e) CO monitoring. The owner or operator shall monitor CO
exhaust emissions from each unit listed in subsection (c)(1) of this sec-
tion using one or more of the methods specified in §117.8120 of this
title (relating to Carbon Monoxide (CO) Monitoring).

(f) CEMSrequirements. The owner or operator of any CEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the following.

(1) The CEMS must meet the requirements of
§117.8100(a) of this title (relating to Emission Monitoring System
Requirements for Industrial, Commercial, and I nstitutional Sources).

(2) For units subject to §117.310 of thistitle:

(A) dl bypass stacks must be monitored, in order to
quantify emissions directed through the bypass stack:

(i) if the CEMS is located upstream of the bypass
stack, then:

() no effluent streams from other potential
sources of NO, emissions may be introduced between the CEMS and
the bypass stack; and

(I1)  the owner or operator shall install, operate,
and maintain a continuous monitoring system to automatically record
the date, time, and duration of each event when the bypass stack is
open; and

(ii)  process knowledge and engineering calculations
may be used to determine volumetric flow rate for purposes of calcu-
lating mass emissions for each event when the bypass stack is open,
provided that:

(1) themaximum potential calculated flow rateis
used for emission calculations; and

(I1)  the owner or operator maintains, and makes
available upon request by the executive director, records of all process
information and cal culations used for this determination; and

(B) exhaust streams of units that vent to a common
stack do not need to be analyzed separately.

(9) PEMSreguirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the following.

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission specifications of this division (relat-
ing to Houston-Galveston-Brazoria Ozone Nonattainment Area Major
Sources).

(2) The PEMS must meet the
§117.8100(b) of thistitle.

(h) Engine monitoring. The owner or operator of any station-
ary gas engine subject to 8117.305 of thistitle that is not equipped with
NO, CEMS or PEMS shall stack test engine NO, and CO emissions as
specified in 8117.8140(a) of thistitle (relating to Emission Monitoring
for Engines). The owner or operator of any stationary internal combus-
tion engine subject to §117.310 of this title that is not equipped with
NO, CEMS or PEMS shall stack test engine NO, and CO emissions as
specified in §117.8140(a) and (b) of thistitle.

(i) Monitoring for stationary gas turbines less than 30 MW.
The owner or operator of any stationary gas turbine rated less than
30 MW using steam or water injection to comply with the emission
specificationsof §117.305 or §117.315 of thistitle (relating to Emission
Specifications for Reasonably Available Control Technology (RACT)
and Alternative Plant-Wide Emission Specifications) shall either:

(1) install, calibrate, maintain, and operateaNO, CEMSor
PEMS in compliance with this section and monitor CO in compliance
with subsection (e) of this section; or

requirements  of

(2) instal, calibrate, maintain, and operate a continuous
monitoring system to monitor and record the average hourly fuel and
steam or water consumption:

(A) the system must be accurate to within + 5.0%;

(B) the steam-to-fuel or water-to-fuel ratio monitor-
ing data must constitute the method for demonstrating continuous
compliance with the applicable emission specification of §117.305 or
8117.315 of thistitle; and

(C) steam or water injection control algorithms are sub-
ject to executive director approval.

() Runtime meters. The owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed exempt
using the exemption of §117.303(a)(6)(D), (8)(10), (a)(11), (b)(2) or
(b)(9) of thistitle shall record the operating time with an elapsed run
time meter. Any run time meter installed on or after October 1, 2001,
must be non-resettable.

(k) Hydrogen (H,) monitoring. The owner or operator claim-
ing the H, multiplier of §117.305(b)(6) or §117.315(g)(4) or (h) of this
title shall sample, analyze, and record every three hours the fuel gas
composition to determine the volume percent H,.

(1) Thetotal H, volume flow in all gaseous fuel streamsto
the unit must be divided by the total gaseous volume flow to determine
the volume percent of H, in the fuel supply to the unit.

(2) Fuel gas analysis must be tested according to Ameri-
can Society for Testing and Materials (ASTM) Method D1945-81 or
ASTM Method D2650-83, or other methods that are demonstrated to
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the satisfaction of the executive director and the United States Envi-
ronmental Protection Agency to be equivalent.

(3) A gaseous fuel stream containing 99% H, by volume
or greater may use the following procedure to be exempted from the
sampling and analysis requirements of this subsection.

(A) A fuel gas analysis must be performed initially us-
ing one of the test methods in this subsection to demonstrate that the
gaseous fuel stream is 99% H, by volume or greater.

(B) The process flow diagram of the process unit that
is the source of the H, must be supplied to the executive director to
illustrate the source and supply of the hydrogen stream.

(C) Theowner or operator shall certify that the gaseous
fuel stream containing H, will continuously remain, as a minimum, at
99% H, by volume or greater during its use as afuel to the combustion
unit.

(I) Dataused for compliance.

(1) After theinitial demonstration of compliance required
by 8§117.335 of this title, the methods required in this section must
be used to determine compliance with the emission specifications of
§117.305 of thistitle. For enforcement purposes, the executive direc-
tor may also use other commission compliance methods to determine
whether the source is in compliance with applicable emission limita-
tions.

(2) For units subject to §117.310(a) of this title, the meth-
ods required in this section must be used in conjunction with the re-
quirements of Chapter 101, Subchapter H, Division 3 of thistitle (re-
lating to Mass Emissions Cap and Trade Program) to determine com-
pliance. For enforcement purposes, the executive director may also
use other commission compliance methods to determine whether the
source isin compliance with applicable emission limitations.

(m) Enforcement of NO, RACT limits. If compliance with
8117.305 of this title is selected, no unit subject to §117.305 of this
title may be operated at an emission rate higher than that allowed by
the emission specifications of §117.305 of thistitle. If compliancewith
8117.315 of thistitleis selected, no unit subject to §117.315 of thistitle
may be operated at an emission rate higher than that approved by the
executive director under §117.352(b) of thistitle (relating to Final Con-
trol Plan Procedures for Reasonably Available Control Technology).

(n) Lossof NO, RACT exemption. The owner or operator of
any unit claimed exempt from the emission specifications of this divi-
sion using the low annual capacity factor exemption of §117.303(b)(2)
of thistitle shall notify the executive director within seven days if the
Btu/yr or hour-per-year limit specified in 8117.10 of thistitle (relating
to Definitions), as appropriate, is exceeded.

() If thelimit is exceeded, the exemption from the emis-
sion specifications of this division is permanently withdrawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit acompliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan must include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule is subject to the review and approval of
the executive director.

(0) Testing and operating requirements. The owner or operator
of units that are subject to 8117.310(a) of this title shall comply with
the following.

(1) The owner or operator of units that are subject to
§117.310(a) of thistitle shall test the units as specified in §117.335 of
this title in accordance with the schedule specified in §117.9020(2)
of this title (relating to Compliance Schedule for Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Major Sources).

(2) Each stationary internal combustion engine controlled
with nonselective catalytic reduction must be equipped with an auto-
matic air-fuel ratio (AFR) controller that operates on exhaust O, or CO
control and maintains AFR in the range required to meet the engine's
applicable emission limits.

(p) Emission allowances. The owner or operator of units that
are subject to §117.310(a) of thistitle shall comply with the following.

(1) TheNO, testing and monitoring dataof subsections(a),
(c), (f), (9), and (0) of this section, together with the level of activity,
as defined in §101.350 of this title (relating to Definitions), must be
used to establish the emission factor for calculating actual emissions
for compliance with Chapter 101, Subchapter H, Division 3 of thistitle
(relating to Mass Emissions Cap and Trade Program.

(2) For units not operating with CEMS or PEMS, the fol-
lowing apply.
(A) Retesting as specified in subsection (0)(1) of this
section is required within 60 days after any modification that could
reasonably be expected to increase the NO, emission rate.

(B) Retesting as specified in subsection (0)(1) of this
section may be conducted at the discretion of the owner or operator
after any modification that could reasonably be expected to decrease
the NO, emission rate, including, but not limited to, installation of
post-combustion controls, low-NO, burners, low excess air operation,
staged combustion (for example, overfire air), flue gas recirculation,
and fuel-lean and conventiona (fuel-rich) reburn.

(C) TheNO, emission rate determined by the retesting
must be used to establish anew emission factor to cal cul ate actual emis-
sionsfrom the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor must be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of thistitle.

(D) All test reports must be submitted to the executive
director for review and approval within 60 days after completion of the
testing.

(3) Theemission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit's level of activity to determine the
unit’s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of thistitle.

§117.345. Notification, Recordkeeping, and Reporting Require-
ments.

(@) Startup and shutdown records. For units subject to the
startup and/or shutdown provisions of §101.222 of thistitle (relating to
Demonstrations), hourly records must be made of startup and/or shut-
down events and maintained for aperiod of at least two years. Records
must be available for inspection by the executive director, the United
States Environmental Protection Agency, and any loca air pollution
control agency having jurisdiction upon request. These records must
include, but are not limited to: type of fuel burned; quantity of each
type of fuel burned; and the date, time, and duration of the procedure.

(b) Notification. The owner or operator of an affected source
shall submit notification to the appropriate regional office and any local
air pollution control agency having jurisdiction as follows:
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(1) verba notification of the date of any testing conducted
under §117.335 of thistitle (relating to Initial Demonstration of Com-
pliance) at least 15 days prior to such date followed by written notifi-
cation within 15 days after testing is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMYS) relative accuracy test audit (RATA) conducted under
§117.340 of thistitle (relating to Continuous Demonstration of Compli-
ance) at least 15 days prior to such date followed by written notification
within 15 days after testing is completed.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Office of Compliance and Enforcement, the
appropriate regional office, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.335 of
thistitle and any CEMS or PEMS RATA conducted under §117.340 of
this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the compliance schedule specified in
§117.9020 of this title (relating to Compliance Schedule for Hous-
ton-Galveston-Brazoria Ozone Nonattainment Area Major Sources).

(d) Semiannual reports. The owner or operator of a unit re-
quiredtoinstall aCEMS, PEMS, or water-to-fuel or steam-to-fuel ratio
monitoring system under §117.340 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission specifications of thisdivision (relating to Houston-
Galveston-Brazoria Ozone Nonattainment Area Mgor Sources) and
the monitoring system performance. For sourcesin the mass emissions
cap and trade program of Chapter 101, Subchapter H, Division 3 of
thistitle (relating to Mass Emissions Cap and Trade Program), that are
no longer subject to §117.305 of thistitle (relating to Emission Spec-
ifications for Reasonably Available Control Technology (RACT)), the
report is only a monitoring system report as specified in paragraph (3)
of this subsection. All reports must be postmarked or received by the
30th day following the end of each calendar semiannual period. Writ-
ten reports must include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations 860.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the unit operating time dur-
ing the reporting period:

(A) for stationary gas turbines using steam-to-fuel or
water-to-fuel ratio monitoring to demonstrate compliance in accor-
dance with §117.340(i)(2) of this title, excess emissions are computed
as each one-hour period that the average steam or water injection
rate is below the level defined by the control algorithm as necessary
to achieve compliance with the applicable emission specifications in
§117.305 of thistitle; and

(B) for units complying with 8117.323 of thistitle (re-
lating to Source Cap), excess emissions are each daily period that the
total nitrogen oxides (NO,) emissions exceed the rolling 30-day aver-
age or the maximum daily NO, cap;

(2) specific identification of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit, the nature and cause of any malfunction (if known), and
the corrective action taken or preventative measures adopted,;

(3) the date and time identifying each period that the con-
tinuous monitoring system was inoperative, except for zero and span
checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information must be stated in the report; and

(5) if thetotal duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEM S, PEMSS, or water-to-fuel or steam-to-fuel
ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports) must be submitted, unlessoth-
erwise requested by the executive director. If the total duration of ex-
cess emissions for the reporting period is greater than or equal to 1.0%
of thetotal operating timefor thereporting period or the CEMS, PEMS,
or water-to-fuel or steam-to-fuel ratio monitoring system downtimefor
the reporting period is greater than or equal to 5.0% of the total oper-
ating time for the reporting period, a summary report and an excess
emission report must both be submitted.

() Reporting for engines. The owner or operator of any gas-
fired engine subject to §§117.305, 117.310, or 117.315 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT); Emission Specifications for Attainment Demon-
stration; and Alternative Plant-Wide Emission Specifications) shall re-
port in writing to the executive director on a semiannual basis any ex-
cess emissions and the air-fuel ratio monitoring system performance.
All reports must be postmarked or received by the 30th day following
the end of each calendar semiannual period. Written reports must in-
clude the following information:

(1) the magnitude of excess emissions [(]based on the
quarterly emission checks of 8117.330(d)(7) of this title (relating
to Operating Requirements) and the biennial emission testing re-
quired for demonstration of emissions compliance in accordance with
§117.340(h) of this title, computed in pounds per hour and grams
per horsepower-hour, any conversion factors used, the date and time
of commencement and completion of each time period of excess
emissions, and the engine operating time during the reporting period;
and

(2) specificidentification, to the extent feasible, of each pe-
riod of excess emissions that occurs during startups, shutdowns, and
malfunctions of the engine or emission control system, the nature and
cause of any malfunction (if known), and the corrective action taken or
preventative measures adopted.

(f) Recordkeeping. The owner or operator of a unit subject to
the requirements of this division shall maintain written or electronic
records of the data specified in this subsection. Such records must
be kept for a period of at least five years and must be made available
upon request by authorized representatives of the executive director,
the United States Environmental Protection Agency, or local air pollu-
tion control agencies having jurisdiction. The records must include:

(1) for each unit subject to §117.340(a) of thistitle, records
of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with 8§117.340 of this title, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average;

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on adaily or
rolling 30-day average. Emissions must be recorded in units of:
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(i) pound per million British thermal units

(Ib/MMBtu) heat input; and
(ii) pounds or tons per day; or

(C) daily emissions and fuel usage (or stack exhaust
flow) for units subject to the mass emissions cap and trade program
of Chapter 101, Subchapter H, Division 3 of thistitle. Emissions must
be recorded in units of:

(i) Ib/MMBtu heat input or in the units of the appli-
cable emission specification in §117.310(a) of thistitle; and

(ii) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission specifications of this division, records of:

(A) emissions measurements required by:
(i) 8117.330(d)(7) of thistitle; and
(i) 8117.340(h) of thistitle; and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) for each stationary gas turbine monitored by steam-to-
fuel or water-to-fuel ratio in accordance with §117.340(i) of thistitle,
records of hourly:

(A) pounds of steam or water injected;
(B) pounds of fuel consumed; and
(C) the steam-to-fuel or water-to-fuel ratio;

(5 for hydrogen (H,) fuel monitoring in accordance with
8§117.340(k) of thistitle, records of the volume percent H, every three
hours;

(6) for units claimed exempt from emission specifications
using the exemption of §117.303(a)(6)(D), (a)(10), (a)(11), or (b)(2) of
thistitle (relating to Exemptions), either records of monthly:

(A) fuel usage, for exemptions based on heat input; or

(B) hours of operation, for exemptions based on hours
per year of operation. In addition, for each engine claimed exempt un-
der §8117.303(a)(6)(D) of thistitle, written records must be maintained
of the purpose of engine operation and, if operation was for an emer-
gency situation, identification of the type of emergency situation and
the start and end times and date(s) of the emergency situation;

(7) recordsof carbon monoxide measurements specified in
§117.340(e) of thistitle;

(8) recordsof theresultsof initial certification testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems;

(9) records of the results of performance testing, including
initial demonstration of compliance testing conducted in accordance
with 8117.335 of thistitle;

(10) for each stationary diesel or dual-fuel engine, records
of each timethe engineisoperated for testing and maintenance, includ-

ing:
(A) date(s) of operation;
(B) start and end times of operation;
(C) identification of the engine; and

(D) total hours of operation for each month and for the
most recent 12 consecutive months; [and]

(12) for units subject to the ammonia monitoring require-
ments of §117.340(d) of thistitle, records that are sufficient to demon-
strate compliance with the requirements of §117.8130 of thistitle (re-
lating to Ammonia Monitoring). For the sorbent or stain tube option,
these records must include the ammonia injection rate and NO, stack
emissions measured during each sorbent or stain tube test ; and[-]

(12) for each stationary reciproceting internal combustion
engine and stationary gas turbine for which the owner or opera-
tor elects to use the aternative monitoring system allowed under
§117.340(a)(2)(D) of thistitle, records of the daily average horsepower
and total daily hours of operation. Units that are monitored according
to §117.340(a)(2)(D) of this title are not required to keep records of
annual fuel usage as required by paragraph (1) of this subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 22, 2008.

TRD-200804582

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 5, 2008
For further information, please call: (512) 239-0014
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SUBCHAPTER D. COMBUSTION

CONTROL AT MINOR SOURCES IN

OZONE NONATTAINMENT AREAS

DIVISION 1. HOUSTON-GALVESTON-
BRAZORIA OZONE NONATTAINMENT AREA
MINOR SOURCES

30 TAC 8117.2035, §117.2045

STATUTORY AUTHORITY

The amendments are proposed under the authority of the fol-
lowing: Texas Water Code (TWC), §85.102, concerning General
Powers, 85.103, concerning Rules, and §5.105, concerning
General Policy, that authorize the commission to adopt rules
necessary to carry out its powers and duties under the TWC; and
Texas Health and Safety Code (THSC), 8382.017, concerning
Rules, that authorizes the commission to adopt rules consistent
with the policy and purposes of the Texas Clean Air Act; THSC,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; THSC, §382.011, concerning General
Powers and Duties, that authorizes the commission to control
the quality of the state’s air; and THSC, §382.012, concerning
State Air Control Plan, that authorizes the commission to pre-
pare and develop a general, comprehensive plan for the control
of the state’s air.

The amendments are also proposed under THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
authorizes the commission to prescribe requirements for own-
ers or operators of sources to make and maintain records
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of emissions measurements; THSC, §382.021, concerning
Sampling Methods and Procedures, authorizes the commission
to prescribe sampling methods and procedures; and THSC,
§382.051(d), concerning Permitting Authority of Commission;
Rules, authorizes the commission to adopt rules as necessary
to comply with changes in federal law or regulations applicable
to permits under THSC, Chapter 382.

The proposed amendments implement THSC, §8382.002,
382.011, 382.012, 382.016, 382.021, and 382.051(d).

§117.2035. Monitoring and Testing Requirements.
(@) Totalizing fuel flow meters.

(1) Theowner or operator of each unit subject to §117.2010
of thistitle (relating to Emission Specifications) and subject to Chap-
ter 101, Subchapter H, Division 3 of thistitle (relating to Mass Emis-
sions Cap and Trade Program), or of each unit claimed exempt under
§117.2003(b) of this title (relating to Exemptions) shall install, cali-
brate, maintain, and operate totalizing fuel flow meters with an accu-
racy of + 5%, to individually and continuously measure the gas and
liquid fuel usage. A computer that collects, sums, and stores el ectronic
data from continuous fuel flow meters is an acceptable totalizer. The
owner or operator of units with totalizing fuel flow meters installed
prior to March 31, 2005, that do not meet the accuracy requirements
of this subsection shall either recertify or replace existing meters to
meet the + 5% accuracy required as soon as practicable, but no later
than March 31, 2007. For the purpose of compliance with this sub-
section for units having pilot fuel supplied by a separate fuel system
or from an unmonitored portion of the same fuel system, the fuel flow
to pilots may be calculated using the manufacturer’s design flow rates
rather than measured with a fuel flow meter. The calculated pilot fuel
flow rate must be added to the monitored fuel flow when fuel flow is
totaled.

(2) Thefollowing are alternativesto the fuel flow monitor-
ing requirements of this subsection.

(A) Units operating with a nitrogen oxides (NO,) and
diluent continuous emissions monitoring system (CEMS) under sub-
section (c) of thissection may monitor stack exhaust flow using theflow
monitoring specifications of 40 Code of Federal Regulations (CFR)
Part 60, Appendix B, Performance Specification 6 or 40 CFR Part 75,
Appendix A.

(B) Unitsthat vent to a common stack with aNO, and
diluent CEMS under subsection (c) of this section may use a single
totalizing fuel flow meter.

(C) Diesel engines operating with run time meters may
meet the fuel flow monitoring requirements of this subsection through
monthly fuel use records.

(D) Units of the same category of equipment subject to
Chapter 101, Subchapter H, Division 3 of thistitle may share asingle
totalizing fuel flow meter provided:

(i) theowner or operator performs a stack test in ac-
cordance with subsection (€) of this section for each unit sharing the
totalizing fuel flow meter; and

(if) thetesting results from the unit with the highest
emission rate (in pounds per million British thermal units or grams per
horsepower-hour) are used for reporting purposes in 8101.359 of this
title (relating to Reporting) for al units sharing the totalizing fuel flow
meter.

(E) Theowner or operator of aunit or units claimed ex-
empt under §117.2003(b) of thistitle, located at an independent school

district may demonstrate compliance with the exemption by the fol-
lowing:

(i) in addition to the records required by
§117.2045(8)(1) of thistitle (relating to Recordkeeping and Reporting
Requirements), maintain the following monthly records in either
electronic or written format. These records must be kept for a period
of at least five years and must be made available upon request by
authorized representatives of the executive director, the United States
Environmental Protection Agency, or local air pollution control
agencies having jurisdiction;

(I) total fuel usage for the entire site;
(1) the estimated hours of operation for each
unit;

(1)  the estimated average operating rate (e.g., a
percentage of maximum rated capacity) for each unit; and

(IV) theestimated fuel usage for each unit; and

(if) within 60 days of written request by the execu-
tive director, submit for review and approval al methods, engineering
calculations, and process information used to estimate the hours of op-
eration, operating rates, and fuel usage for each unit.

(F) The owner or operator of units claimed exempt un-
der 8§117.2003(b) of this title may share a single totalizing fuel flow
meter to demonstrate compliance with the exemption, provided that:

(i) al affected unitsat thesite qualify for the exemp-
tion under §117.2003(b) of thisttitle; and

(ii) thetotal fuel usagefor al unitsat the siteisless

than:

() the annual fuel wusage limitation in
§117.2003(b)(1) of thistitle; or

(1) the annual fuel wusage limitation in

§117.2003(b)(2) of thistitlewhen all affected units at the site are equal
to or greater than 5.0 million British thermal units per hour.

(G) Stationary reciprocating internal  combustion
engines and stationary gas turbines equipped with a continuous
monitoring system that continuously monitors horsepower and hours
of operation are not required to install totalizing fuel flow meters.
The continuous monitoring system must be installed, calibrated,
maintained, and operated according to manufacturer’s procedures.

(b) Oxygen (O,) monitors. If the owner or operator installs an
O, monitor, the criteriain §117.8100(a) of this title (relating to Emis-
sion Monitoring System Requirementsfor Industrial, Commercial, and
Institutional Sources) should be considered the appropriate guidance
for the location and calibration of the monitor.

(c) NO, monitors. If the owner or operator installs a CEMS
or predictive emissions monitoring system (PEMS), it must meet the
requirements of §117.8100(a) or (b) of thistitle. If aPEMSisused, the
PEM Smust predict the pollutant emissionsin the units of the applicable
emission specifications of thisdivision (relating to Houston-Gal veston-
Brazoria Ozone Nonattainment Area Minor Sources).

(d) Monitor installation schedule. Installation of monitors
must be performed in accordance with the schedule specified in
§117.9200 of this title (relating to Compliance Schedule for Hous-
ton-Galveston-Brazoria Ozone Nonattainment Area Minor Sources).

(e) Testing requirements. The owner or operator of any unit
subject to §117.2010 of thistitleshall comply with thefollowing testing
requirements.
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(1) Each unit must be tested for NO,, carbon monoxide
(CO), and O, emissions.

(2) Oneof theammoniamonitoring procedures specifiedin
§117.8130 of thistitle (relating to Ammonia Monitoring) must be used
to demonstrate compliance with the ammonia emission specification of
§117.2010(i)(2) of thistitle for units that inject urea or anmonia into
the exhaust stream for NO, control.

(3) For units not equipped with CEMS or PEMS, all test-
ing must be conducted according to §117.8000 of thistitle (relating to
Stack Testing Requirements). In lieu of the test methods specified in
§117.8000 of thistitle, the owner or operator may use American Soci-
ety for Testing and Materials (ASTM) D6522-00 to perform the NO,,
CO, and O, testing required by this subsection on natural gas-fired re-
ciprocating engines, combustion turbines, boilers, and process heaters.
If the owner or operator elects to use ASTM D6522-00 for the test-
ing requirements, the report must contain the information specified in
§117.8010 of thistitle (relating to Compliance Stack Test Reports).

(4) Test results must be reported in the units of the applica-
ble emission specifications and averaging periods. If compliance test-
ing is based on 40 CFR Part 60, Appendix A reference methods, the
report must contain the information specified in §117.8010 of thistitle.

(5) For unitsequipped with CEMS or PEMS, the CEM S or
PEM S must be installed and operational before testing under this sub-
section. Verification of operational status must, at aminimum, include
completion of the initial monitor certification and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.

(6) Initial compliance with §117.2010 of thistitle for units
operating with CEMS or PEMS must be demonstrated after monitor
certification testing using the NO, CEMS or PEMS.

(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.
(A) Retesting as specified in paragraphs (1) - (4) of this
subsection is required within 60 days after any modification that could
reasonably be expected to increase the NO, emission rate.

(B) Retesting as specified in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or oper-
ator after any modification that could reasonably be expected to de-
crease the NO, emission rate, including, but not limited to, installation
of post-combustion controls, low-NO, burners, low excess air opera-
tion, staged combustion (for example, overfire air), flue gas recircula-
tion, and fuel-lean and conventional (fuel-rich) reburn.

(C) TheNO, emission rate determined by the retesting
must establish anew emission factor to be used to cal culate actual emis-
sionsfrom the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor must be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of thistitle.

(8) Testing must be performed in accordance with the
schedule specified in §117.9200 of thistitle.

(9) All test reports must be submitted to the executive di-
rector for review and approval within 60 days after completion of the
testing.

(f) Emission alowances.

(1) For sourcesthat are subject to Chapter 101, Subchapter

H, Division 3 of thistitle, the NO, testing and monitoring data of sub-

sections (@) - (€) of this section, together with the level of activity, as
defined in 8101.350 of thistitle (relating to Definitions), must be used

to establish the emission factor calculating actual emissions for com-
pliance with Chapter 101, Subchapter H, Division 3 of thistitle.

(2) Theemission factor in subsection (e)(7) of this section
or paragraph (1) of this subsection is multiplied by the unit’s level of
activity to determine the unit’s actual emissions for compliance with
Chapter 101, Subchapter H, Division 3 of thistitle.

(9) Run time meters. The owner or operator of any sta-
tionary diesel engine claimed exempt using the exemption of
§117.2003(a)(2)(E), (H), or (1) of this title shall record the operating
time with an elapsed run time meter. Any run time meter installed on
or after October 1, 2001, must be non-resettable.

§117.2045. Recordkeeping and Reporting Requirements.

(@ Recordkeeping. The owner or operator of a unit subject to
§117.2010 of thistitle (relating to Emission Specifications) or claimed
exempt under §117.2003(b) of this itle (relating to Exemptions) shall
maintain written or electronic records of the data specified in this sub-
section. Such records must be kept for a period of at least five years
and must be made avail able upon request by authorized representatives
of the executive director, the United States Environmental Protection
Agency, or local air pollution control agencies having jurisdiction. The
records must include:

(1) records of annual fuel usage;

(2) for each unit using a continuous emission monitoring
system (CEMS) or predictive emission monitoring system (PEMS) in
accordance with §117.2035(c) of thistitle (relating to Monitoring and
Testing Requirements), monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission specification enforced on a
block one-hour average; and

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission specification enforced on a
rolling 30-day average. Emissions must be recorded in units of:

(i) pounds per million British thermal units heat in-
put; and

(i) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to §117.2010 of this title, records of:

(A) emissions measurements required by
§117.2030(b)(5) of thistitle (relating to Operating Requirements); and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) records of carbon monoxide measurements specified in
§117.2030(b)(5) of thistitle;

(5) records of the results of initial certification testing,
evaluations, calibrations, checks, adjustments, and maintenance of
CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio monitoring
systems; [and]

(6) records of the results of performance testing, including
the testing conducted in accordance with §117.2035(e) of thistitle; and

[

(7) records of daily average horsepower and total daily
hours of operation for each stationary reciprocating internal com-
bustion engine or stationary gas turbine that the owner or operator
elects to use the aternative monitoring system allowed under
§117.2035(a)(2)(G) of this title. Units that are monitored according
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to §117.2035(a)(2)(G) of this title are not required to keep records of
annual fuel usage as required by paragraph (1) of this subsection.

(b) Records for exempt engines. Written records of the num-
ber of hours of operation for each day’s operation must be made for
each engine claimed exempt under §117.2003(a)(2)(E), (H), or (1) of
this title or §117.2030(b)(5) of thistitle. In addition, for each engine
claimed exempt under 8117.2003(a)(2)(E) of thistitle, written records
must be maintained of the purpose of engine operation and, if operation
wasfor an emergency situation, identification of the type of emergency
situation and the start and end times and date(s) of the emergency situa-
tion. Therecords must be maintained for at least five yearsand must be
made available upon request to representatives of the executive direc-
tor, the United States Environmental Protection Agency, or any local
air pollution control agency having jurisdiction.

() Records of operation for testing and maintenance. The
owner or operator of each stationary diesel or dual-fuel engine shall
maintain the following records for at least five years and make them
available upon request by authorized representatives of the executive
director, the United States Environmental Protection Agency, or local
air pollution control agencies having jurisdiction:

(1) date(s) of operation;
(2) start and end times of operation;
(3) identification of the engine; and

(4) total hoursof operation for each month and for the most
recent 12 consecutive months.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 22, 2008.

TRD-200804583

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 5, 2008
For further information, please call: (512) 239-0014

¢ ¢ ¢
CHAPTER 305. CONSOLIDATED PERMITS

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to §8305.49,
305.62, and 305.127.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger pro-
posal to revise the commission’s radiation control and under-
ground injection control (UIC) rules. The purpose of this rule-
making is to implement the remaining portions of Senate Bill (SB)
1604, 80th Legislature, 2007, its amendments to Texas Health
and Safety Code (THSC), Chapter 401 (also known as the Texas
Radiation Control Act (TRCA)), Texas Water Code (TWC), Chap-
ter 27 (also known as the Injection Well Act), and House Bill
(HB) 3838, 80th Legislature, 2007. This proposed rulemaking
intends to incorporate new provisions for notice and contested
case hearing opportunities related to Production Area Authoriza-
tions and UIC Area Permits, financial assurance requirements,
and new state fees on gross receipts associated with the ra-
dioactive waste disposal. HB 3838 specifically addresses the

period between uranium exploration, which is regulated by the
Railroad Commission of Texas (RRC), and permitting of injection
wells for in situ uranium mining, which is regulated by TCEQ. HB
3838 requires TCEQ to establish a registration program for ex-
ploration wells permitted by the RCC that are used for develop-
ment of the UIC area permit application. In response to a pre-
vious petition for rulemaking, the commission has also directed
staff to review, seek stakeholder input on, and recommend revi-
sion of commission rules related to in situ uranium recovery. The
proposed rules to Chapter 305 address amendment application
requirements for radioactive materials licenses, establish term
limits for injection well area permits authorizing in situ recovery
of uranium, and address production area authorization applica-
tion requirements.

Corresponding rulemaking is published in this issue of the Texas
Register concerning 30 TAC Chapters 37, 39, 55, 331, and 336.

SECTION BY SECTION DISCUSSION

The commission proposes an amendment to 8305.49(a)(7) to
specify that for Class | injection wells only, a letter is required
from the RRC stating that the drilling of a disposal well and the in-
jection of waste into the subsurface stratum selected for disposal
will not endanger or injure any oil or gas formation. This letter
is required under the TWC, 827.015(a) for disposal wells. Class
Il injection wells, however, are for the recovery of minerals, and
are not disposal wells. The proposed rule change is necessary
to avoid application of this requirement to Class Il wells. Addi-
tionally, Class Il wells typically are completed at depths of less
than 1,000 feet, whereas most oil and gas production in Texas
currently are at greater depths.

The commission proposes an amendment to §305.49(b) to
include a new paragraph (6), under which an application for
a production area authorization must include a cost estimate
for aquifer restoration and well plugging and abandonment.
Although financial assurance for aquifer restoration currently
is addressed in the Radioactive Materials License for source
material recovery, cost estimates for aquifer restoration are
reviewed by staff of the TCEQ UIC program. By requiring sub-
mission of aquifer restoration cost estimates in an application
for a production area, TCEQ UIC staff will be able to complete
this review in a timely manner as part of the production area
authorization application. Existing paragraph (6) has been
renumbered to paragraph (7).

The commission proposes an amendment to §305.62(c) to re-
move the list of major amendments for licenses issued under
Chapter 336, Subchapter H, Licensing Requirements for Near-
Surface Land Disposal of Low-Level Radioactive Waste. Major
amendments for licenses issued under Chapter 336 will be in
proposed 8305.62(i). Additionally, the commission proposes to
amend 8305.62(c)(3)(G) to define the acronym CFR.

The commission proposes §305.62(i) to establish what amend-
ments to an existing license constitute a major amendment,
minor amendment, or administrative amendment. Proposed
§305.62(i)(1) lists the types of license changes that would be a
major amendment. For evaluating other license changes that
are not specified, §305.62(i)(1)(K) provides that a major amend-
ment is one in which a change will have a significant effect on
the human environment and which the executive director has
prepared a written environmental analysis or has determined
that an environmental analysis is required. Major amendment
applications are subject to public notice requirements of Chapter
39 and are subject to an opportunity to request a contested
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