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make and model of the optical gas imaging instrument before using the
instrument for the purposes of this supplemental leak detection.

(B) Operators using optical gas imaging instruments for
this supplemental leak detection shall comply with one of the following
requirements for on-going training purposes:

(i) operators shall attend an annual eight-hour re-
fresher training class on the optical gas imaging instrument used for
this supplemental leak detection; or

(ii) operators shall maintain a minimum of 100
hours per calendar year of hands-on operational experience with the
model of optical gas imaging instrument used for the supplemental
leak detection. Operators electing this option shall maintain a written
log of the operator’s operational experience with the optical gas

imaging instrument.

(c) Exceptions. The following information cannot be used to
support a program incentive under this subchapter:

(1) where the leak was independently detected, or an inves-
tigation of the leak was initiated by the executive director or personnel
of any air pollution program with jurisdiction, before the leak was de-
tected by the owner or operator;

(2) information resulting from an audit performed under
the Texas Environmental, Health, and Safety Audit Privilege Act; and

(3) emissions from equipment or facilities constructed or
modified without authorization.

(d) Repair.

(1) Repairs must be completed within 30 days of the leak
detected by the alternative leak detection technology; and

(2) The leak and its repair must not have caused a nuisance
(as defined in 8101.4 of this title (relating to Nuisance).

(e) Recordkeeping. The owner or operator participating in this
program shall maintain records on site, or at a pre-determined off-site
location, for five years. Records must be available for inspection by
the executive director or local air pollution control program with juris-
diction upon request. The records must include:

(1) If optical gas imaging is the supplemental detection
method used:

(A) digital recordings of the leak when first observed;

(B) recordings which document the successful repair of
the equipment or component;

(C) all digital recordings shall be saved in a non-propri-
etary file format; and

(D) the digital recordings shall contain information
readily available from the camera including date, time, and camera

settings.

(2) Documentation demonstrating compliance with ap-
provable program elements listed in subsection (b)(1) - (4) of this
section.

(3) The records will include information on the completion
of the repair sufficient to demonstrate compliance with this program.

§101.155.

If leaks are detected and repairs are completed and recorded in compli-
ance with this subchapter, one or both of the following incentives will
be awarded:

Program Incentives.

(1) Enforcement discretion; or

(2) Compliance history-based penalty reductions. The par-
ticipation of the owner or operator in this program may be applied to
the Compliance History in a manner consistent with Chapter 60 of this
title (relating to Compliance History).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,
20009.

TRD-200905765

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: January 24, 2010
For further information, please call: (512) 239-2548
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CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to §§115.322
- 115.326, 115.352 - 115.357, 115.781, 115.782, and 115.786
- 115.788. The commission also proposes new 8115.358 and
§115.784.

The amended and new sections of Chapter 115 will be submitted
to the United States Environmental Protection Agency (EPA) as
a revision to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

On December 22, 2008, the EPA finalized an alternative work
practice using optical gas imaging instruments to detect fugitive
emission leaks from equipment. The EPA now allows the use of
the alternative work practice for numerous federal leak detection
and repair (LDAR) regulations in 40 Code of Federal Regulations
(CFR) Parts 60, 61, 63, and 65. Because of overlapping state
rules and permit requirements with fugitive emission LDAR pro-
grams, many facilities will not be able to use the federal alterna-
tive work practice until Texas fugitive emission LDAR rules are
revised and, if necessary, the sites obtain permit revisions to al-
low the use of the alternative work practice. This proposed rule-
making would amend the Chapter 115 fugitive emissions rules to
incorporate an alternative work practice similar to the work prac-
tice adopted by the EPA in December 2008. New Source Review
(NSR) air permit LDAR requirements are a separate regulatory
requirement from the Chapter 115 fugitive emissions rules and
this rulemaking would not change any site’s applicable permit
LDAR requirements. If this rulemaking is adopted, companies
wanting to use the alternative work practice would still need to
change the facility’s permit LDAR requirements through the nor-
mal NSR process.

Fugitive emission LDAR rules in Chapter 115 fall under two gen-
eral categories and all are incorporated in the SIP. Subchapter D,
Divisions 2 and 3 are general volatile organic compounds (VOC)
fugitive emission LDAR rules and were implemented to satisfy
reasonably available control technology (RACT) requirements of
the Federal Clean Air Act (FCAA). The highly-reactive volatile

PROPOSED RULES December 25, 2009 34 TexReg 9315



organic compounds (HRVOC) fugitive emission LDAR rules are
in Subchapter H, Division 3 and were implemented as part of
the Houston-Galveston-Brazoria (HGB) attainment demonstra-
tion for the one-hour ozone National Ambient Air Quality Stan-
dard (NAAQS). The proposed rulemaking revises Subchapter D,
Divisions 2 and 3, and Subchapter H, Division 3 to incorporate an
alternative work practice similar to the alternative work practice
adopted by the EPA. Subchapter D, Division 2 applies to petro-
leum refineries in Gregg, Nueces, and Victoria Counties. Sub-
chapter D, Division 3 applies to the following facility types in the
Beaumont-Port Arthur (BPA), Dallas-Fort Worth (DFW), El Paso,
and HGB areas as defined in §115.10: petroleum refineries;
synthetic organic chemical, polymer, resin, or methyl-tert-butyl
ether manufacturing processes; or natural gas/gasoline process-
ing operations. Subchapter H, Division 3 applies to the follow-
ing facility types in the HGB area as defined in §115.10 that
HRVOC is a raw material, intermediate, final product, or in a
waste stream: petroleum refineries; synthetic organic chemi-
cal, polymer, resin, or methyl-tert-butyl ether manufacturing pro-
cesses; or natural gas/gasoline processing operations.

The alternative work practice is not a different test method that
can be just referenced as an alternate to the method traditionally
used for performing LDAR screening with a hydrocarbon ana-
lyzer, EPA Method 21. At the current state of technology, the op-
tical gas imaging instruments used for the alternative work prac-
tice are not capable of determining concentration levels. There-
fore, optical gas imaging instruments cannot be directly com-
pared to the hydrocarbon analyzers used with Method 21. Be-
cause optical gas imaging instruments may not be as sensitive
as Method 21 hydrocarbon analyzers, it is possible that some
smaller leaks may go undetected under an alternative work prac-
tice monitoring program. The fundamental premise of the alter-
native work practice adopted by the EPA is that more frequent
monitoring with optical gas imaging instruments will allow larger
leaks to be detected and repaired faster than the leak might have
been under the traditional LDAR work practice. While some
smaller leaks might not be detected by optical gas imaging in-
struments, the overall control level under an alternative work
practice approach using optical gas imaging instruments is con-
sidered to be equivalent or superior to the traditional work prac-
tice using Method 21. This principle makes the alternative work
practice more similar to an alternative means of control rather
than an alternative test method. Additional detail concerning the
EPA’s analyses justifying the use of the alternative work practice
can be found in the December 22, 2008, issue of the Federal
Register (73 FR 78199).

The Chapter 115 alternative work practice being proposed by
the commission is optional. Owners or operators of sites subject
to the Chapter 115 fugitive emission LDAR rules may choose to
use the alternative work practice or continue using the current
traditional work practice. In addition, because optical gas imag-
ing instruments have limitations regarding the chemicals that can
be detected, the commission is not proposing an "all-in or all-out"
approach. Even within the same unit at a site, there may be dif-
ferent components in VOC service that an optical gas imaging
instrument is not capable of detecting sufficient VOC species to
be effectively used under the alternative work practice. There-
fore, companies must have sufficient flexibility to evaluate which
components can be monitored according to the Chapter 115 al-
ternative work practice and which components must be moni-
tored according to the traditional Method 21 work practice.

Because the alternative work practice is a type of alternate
means of control under the Chapter 115 fugitive emission LDAR

rules, additional revisions to the rules are necessary beyond
just referencing the federal alternative work practice in order to
properly integrate the alternative work practice into the rules.
As much as possible, the commission has attempted to mirror
the alternative work practice adopted by the EPA. For example,
the optical gas imaging instrument specifications in 40 CFR
860.18(i) are incorporated by reference and the frequencies
for performing the alternative work practice are identical to the
frequencies in Table 1 to Subpart A of 40 CFR Part 60. However,
certain aspects of the alternative work practice adopted by the
EPA are not consistent with the requirements of the Chapter 115
rules. In addition, there are components of the federal alterna-
tive work practice that may not provide adequate enforceability
to ensure that the alternative work practice would be effectively
implemented. Therefore, the commission is proposing some
additional requirements to help ensure proper enforceability
and effectiveness of the Chapter 115 alternative work practice.
These issues and additional requirements are discussed in
greater detail in the SECTION BY SECTION DISCUSSION
portion of this preamble.

In the final alternative work practice adopted by the EPA, an an-
nual Method 21 screening is required for all components that are
monitored according to the EPA alternative work practice. One of
the EPA's indicated purposes of this annual Method 21 screening
requirement was to assess the extent that small leaks are unde-
tected by the alternative work practice and become larger leaks
(73 FR 78202). The commission agrees with the EPA’s intent be-
hind this requirement and proposes to incorporate this require-
ment into the Chapter 115 alternative work practice; however,
the commission is proposing an option for this annual Method 21
monitoring requirement for certain components subject to Sub-
chapter H, Division 3 if the components are monitored according
to the Chapter 115 alternative work practice but are not subject
to federal LDAR regulations in 40 CFR Parts 60, 61, 63, or 65.
Additional detail on this option is provided in the SECTION BY
SECTION DISCUSSION portion of this preamble. The commis-
sion is not proposing to incorporate the requirement to submit
the annual Method 21 screening data to the EPA electronically
that is specified in 40 CFR 860.18(i)(5). Sites subject to federal
LDAR regulations in 40 CFR Parts 60, 61, 63, or 65 would still
be required to comply with this electronic reporting requirement
if the owner or operator is using the alternative work practice for
compliance with those federal LDAR regulations.

Demonstrating Noninterference under FCAA, Section 110(l)

The commission provides the following information to clarify why
the inclusion of the Chapter 115 alternative work practice would
not negatively impact the status of the state’s progress towards
attainment with the ozone NAAQS.

Subchapter D, Divisions 2 and 3

As discussed elsewhere in this preamble, the general VOC
fugitive emission LDAR rules in Subchapter D, Divisions 2 and
3 were implemented to satisfy RACT requirements under the
FCAA. The applicable leak definition in Subchapter D, Division
2 under the traditional Method 21 work practice is 10,000 parts
per million by volume (ppmv). The applicable leak definitions
in Subchapter D, Division 3 under the traditional Method 21
work practice are 10,000 ppmv for pump seals and compressor
seals, and 500 ppmv for all other components subject to the
division. When finalizing the federal alternative work practice,
the EPA indicated (73 FR 78202) that the most stringent leak
definition, 500 ppmv, was used to determine the leak threshold
of 60 grams per hour (g/hr) for the alternative work practice.
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The EPA is allowing the federal alternative work practice for
federal LDAR regulations in 40 CFR Parts 60, 61, 63, and 65
down to the 500 ppmv leak threshold, which is equivalent to the
500 ppmv specified for most components in Division 3, and is
significantly more stringent that the 10,000 ppmv specified for
Division 2 and for pump seals and compressor seals in Division
3. The Chapter 115 alternative work practice is based on the
same instrument specifications and has the same requirements
for determining frequency based on detection sensitivity. There-
fore, the commission contends that allowing the Chapter 115
alternative work practice for sources subject to Subchapter D,
Divisions 2 and 3 would be at least equivalent to and in some
instances more stringent than the current work practice in these
rules.

Subchapter H, Division 3

As discussed elsewhere in this preamble, the HRVOC fugitive
emission LDAR rules in Subchapter H, Division 3 were imple-
mented as part of the HGB attainment demonstration for the
one-hour ozone NAAQS. The applicable leak definition in Sub-
chapter H, Division 3 under the traditional Method 21 work prac-
tice is 500 ppmv. As discussed elsewhere in this preamble, this
leak threshold is equivalent to the leak threshold used by the EPA
to establish the leak threshold for the federal alternative work
practice and the proposed Chapter 115 alternative work prac-
tice incorporates the same specifications of the federal alterna-
tive work practice. Therefore, the leak definition in the HRVOC
fugitive emission LDAR rules is equivalent to the leak definition
that the EPA has already allowed in the federal alternative work
practice. However, certain control requirements in the HRVOC
fugitive rules are not tied specifically to the leak definition. For
example, 8115.782(b)(1) requires that a first attempt to repair a
leak detected over 10,000 ppmv is required within one business
day and the leak must be repaired no later than seven calen-
dar days after the leak is detected. Leaks that are 10,000 ppmv
or less are subject to a less stringent first attempt requirement
of within five calendar days and must be repaired no later than
15 calendar days after the leak is detected. As discussed else-
where in this preamble, optical gas imaging instruments are not
capable of determining the concentration of the leak; therefore,
an owner or operator using the alternative work practice would
not be capable of determining whether a leak is greater than the
10,000 ppmv threshold in §115.782(b)(1). This rapid repair time
for leaks larger than 10,000 ppmv is one requirement that makes
the HRVOC rules more effective than traditional LDAR regula-
tions. In order to ensure there is no potential backsliding on
this and similar requirements, the proposed amendments to the
HRVOC fugitive rules in Division 3 specify that the owner or op-
erator must comply with the more stringent requirement unless
the owner or operator performs a Method 21 test to demonstrate
the leak concentration is less than the threshold specified in the
rule. Additional detail regarding these specific requirements of
the HRVOC fugitive rules is provided in SECTION BY SECTION
DISCUSSION portion of this preamble.

Another component of the HRVOC fugitive rules designed to im-
prove effectiveness of the LDAR programs is the third-party au-
dits required by §115.788. The commission is proposing to re-
tain the third-party audit requirement for sites using the Chapter
115 alternative work practice. As discussed in the SECTION BY
SECTION DISCUSSION portion of this preamble, the third-party
audit field survey and data review requirements are modified to
account for the difference between the work practices. However,
whether the site is using the Method 21 traditional work prac-
tice or the Chapter 115 alternative work practice, the intent of

the third-party audit is fundamentally the same: to help ensure
effective implementation of the work practice. The commission
contends that allowing the Chapter 115 alternative work practice
for sources subject to Subchapter H, Division 3 and retaining the
specific requirements that make the HRVOC rules more effective
than traditional LDAR regulations would be at least equivalent to
the current work practice in these rules.

SECTION BY SECTION DISCUSSION

In addition to the proposed amendments and new sections asso-
ciated with the rulemaking for the Chapter 115 alternative work
practice, various stylistic non-substantive changes are included
to update rule language to current Texas Register style and for-
mat requirements. Such changes include appropriate and con-
sistent use of acronyms, section references, rule structure, and
certain terminology. These changes are non-substantive and
generally are not specifically discussed in this preamble. Com-
ments received regarding existing rule language that are not re-
lated to incorporating the alternative work practice into Chap-
ter 115 or to the specific proposed non-substantive changes dis-
cussed in this preamble will not be considered and no changes
will be made based on such comments.

SUBCHAPTER D, PETROLEUM REFINING, NATURAL GAS
PROCESSING, AND PETROCHEMICAL PROCESSES

DIVISION 2, FUGITIVE EMISSION CONTROL IN PETROLEUM
REFINERIES IN GREGG, NUECES, AND VICTORIA COUN-
TIES

Section 115.322, Control Requirements

The commission proposes to amend paragraph (1) to specify
that if the owner or operator elects to use the alternative work
practice in proposed new §115.358, the definition of a leak for the
purposes of §115.322(1) is the definition in §115.358. In addition,
the proposed new language in paragraph (1) also specifies that
any leak detected from a component subject to the division is still
considered to be a leak for the purposes of paragraph (1) even if
the owner or operator did not specifically select the component
for monitoring using the alternative work practice. This additional
provision ensures that any leaks detected through the alternative
work practice on components subject to Subchapter D, Division
2 would be repaired in a timely manner consistent with the rule
requirements. This language is consistent with the requirement
of the alternative work practice in 40 CFR §60.18(h)(2), which re-
quires that any leak detected using the alternative work practice
must be identified for repair as required in the applicable federal
subpart.

The proposed amendment to paragraph (2) would allow own-
ers or operators that elect to use the alternative work practice to
use either the alternative work practice or the normal monitor-
ing method required by the division (e.g., Method 21) to verify
that the component has been repaired. Finally, the proposed
amendment to paragraph (5) specifies that if the owner or oper-
ator chooses to use the alternative work practice to satisfy the
monitoring option for components in liquid service under para-
graph (5), then the frequency of monitoring must be as specified
in proposed new §115.358.

Section 115.323, Alternate Control Requirements

The commission proposes to amend 8115.323 to add a new
paragraph (3) to allow owners or operators of a site subject to
Subchapter D, Division 2 to use the alternative work practice in
proposed new §115.358 as an alternate to hydrocarbon analyzer
monitoring.
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Section 115.324, Inspection Requirements

The proposed changes to §115.324 add a new paragraph (8) to
specify additional provisions that apply if the owner or operator
elects to use the alternative work practice in §115.358. Proposed
new subparagraph (A) requires that the frequency of monitoring
when using the alternative work practice must be as specified
in §115.358, except as specified in proposed new subparagraph
(C). Proposed new subparagraph (B) prohibits the use of the
alternative monitoring schedule in §115.324(7) for any compo-
nents monitored according to the alternative work practice. Pro-
posed new subparagraph (C) specifies that if the owner or op-
erator uses the alternative work practice to conduct the moni-
toring required for relief valves under §115.324(5), the 24-hour
time limitation in 8115.324(5) still applies. The commission also
proposes a new subparagraph (D) that specifies that if the exec-
utive director determines there is an excessive number of leaks
in a given area of the refinery that the alternative work practice is
used, then the executive director may require an increase in the
frequency of the monitoring under the alternative work practice.
The executive director already has this discretion for the normal
Method 21 work practice under existing §115.324(7)(B), and the
proposed new subparagraph (D) would ensure that the execu-
tive director has this same discretion under the alternative work
practice.

Section 115.325, Testing Requirements

The proposed changes to §115.325 include updating the refer-
ence to Method 21 in paragraph (1) to the current version of this
method and to reference the current appendix citation used by
the EPA, 40 CFR Part 60, Appendix A-7. The commission also
proposes to add a new paragraph (3) to specify that the alter-
native work practice in §115.358 is an approved method for this
purposes of this division. The existing paragraph (3), regard-
ing minor modifications to the test methods, is proposed to be
renumbered as paragraph (4).

Section 115.326, Recordkeeping Requirements

The commission proposes to amend §115.326 to incorporate
recordkeeping requirements for sites using the alternative work
practice. The proposed changes to paragraph (1) would require
the owner or operator to update and resubmit the monitoring plan
if the owner or operator elects to use the alternative work prac-
tice. Proposed new subparagraphs (A) and (B) would require the
updated plan to identify the units being monitored according to
the alternative work practice and include the frequency of moni-
toring used for the alternative work practice. Proposed changes
to paragraph (2) include specifying that if the owner or operator
elects to use the alternative work practice in §115.358, then the
log required under paragraph (2) must include all leaks detected
using the alternative work practice. Subparagraph (E) is pro-
posed to be revised to specify that the results of monitoring for
components monitored according to the alternative work prac-
tice must be maintained according to proposed new paragraph
(4). Subparagraph (F), regarding the records of the calibration
of the monitoring equipment, is proposed to be revised to clarify
that records of the daily instrument check for the alternative work
practice must be maintained according to proposed new para-
graph (4). The proposed amendment to subparagraph (I) adds
the alternative work practice in §115.358 to the list for identifying
which method was used to detect the leak.

The commission proposes to add a new paragraph (4) to include
specific additional recordkeeping requirements if the owner or
operator elects to use the alternative work practice in §115.358

for compliance with the division. Except where noted in this
preamble, these recordkeeping requirements mirror the record-
keeping requirement in the federal alternative work practice in
40 CFR 860.18. Proposed new subparagraph (A) requires the
owner or operator to maintain a list of each component that is
monitored according to the alternative work practice. Proposed
new subparagraph (B) requires records of the detection sensitiv-
ity level selected from the table in §115.358. Proposed new sub-
paragraphs (C) and (D) require records of the analysis used to
determine the component in contact with lowest mass fraction of
detectable chemicals and the technical basis for the mass frac-
tion of the detectable chemicals, both of which are required for
the daily instrument check procedure referenced in §115.358.
Records of the daily instrument check are required under pro-
posed new subparagraph (E). Clause (i) requires records of the
flow meter reading of the leak used in the daily instrument check
and the distance from which the leak was imaged. Clause (ii) re-
quires a video record with a date and time stamp of the daily in-
strument check for each configuration of the optical gas imaging
instrument as well as each operator of the instrument. Clause
(i) requires records of the names of each operator performing
the daily instrument check. The proposed requirements to main-
tain records of the names of the operators performing the daily
instrument check and the video records for each operator per-
forming the check is in addition to the recordkeeping specified
for the alternative work practice in 40 CFR 860.18. As discussed
elsewhere in this preamble, this requirement to link the operator
of the optical gas imaging instrument to the monitoring work and
instrument quality assurance procedures is necessary to ensure
proper enforcement and effectiveness of the Chapter 115 alter-
native work practice. The commission is requesting comment on
this additional recordkeeping requirement.

The commission proposes a new subparagraph (F) to require
recordkeeping of the leak survey results from using the alter-
native work practice in §115.358. Proposed new clause (i) re-
quires that a video record be used to document the leak sur-
vey results and the results of the recheck to verify the leak has
been repaired, if the alternative work practice was used to per-
form this recheck. The proposed language regarding the video
results of the recheck is more specific than the video record-
keeping requirements in 40 CFR 860.18(i)(4); however, this is
necessary to document that the leak has been repaired as re-
quired by the rule and is consistent with the existing requirement
in §115.326(2)(G)(iv) for the Method 21 work practice. Proposed
subclause (1) specifies that the video records must include a time
and date stamp for each monitoring event and proposed sub-
clause (Il) requires that each component must be identifiable
in the video records. These requirements are consistent with
the recordkeeping requirements for the alternative work prac-
tice in 40 CFR 860.18. The EPA did not provide any specific
guidance on how to demonstrate compliance with the require-
ment in subclause (ll) that each component must be identifi-
able in the video records. The language that the EPA used in
40 CFR §60.18(i)(4)(vi) is that the "video record can be used to
meet the recordkeeping requirements of the applicable subparts
if each piece of regulated equipment selected for this work prac-
tice can be identified in the video record" (73 FR 78210). The
commission does not expect this requirement is intended to im-
ply that each component must be flagged or marked in the video
record, but rather that each component the alternative work prac-
tice is used for must be clearly visible in the video record and
that the owner or operator must be capable of specifically iden-
tifying these components in the video record when requested.
The commission is requesting comment on the adequacy of this
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recordkeeping requirement as well as the commission’s inter-
pretation of 40 CFR §60.18(i)(4)(vi). In addition, the commission
proposes a new clause (ii) to require records of the names of
each operator performing the leak survey for each event. As dis-
cussed elsewhere in this preamble, the commission is proposing
this additional recordkeeping requirement to link the operator of
the optical gas imaging instrument to the monitoring work to en-
sure proper enforcement and effectiveness of the Chapter 115
alternative work practice. The commission is requesting com-
ment on this additional recordkeeping requirement.

Proposed new subparagraph (G) includes recordkeeping re-
quirements for the annual Method 21 screening required by
§115.358(f). These recordkeeping requirements include the
equipment screened, the concentration measured according
to Method 21, the date and time of the Method 21 screening,
and the calibrations required by Method 21. These proposed
recordkeeping requirements are similar to the recordkeeping
requirements specified by the EPA in 40 CFR §60.18(i)(4)(vii)
(73 FR 78211).

Proposed new subparagraph (H) requires that the owner or op-
erator maintain records of the training required by proposed new
§115.358(h), which is a requirement not included in the alterna-
tive work practice in 40 CFR 860.18. As discussed elsewhere
in this preamble, the commission is proposing training require-
ments to ensure that operators performing the alternative work
practice have an adequate understanding of the principles of op-
tical gas imaging to ensure effective use of the alternative work
practice. The commission also proposes a new subparagraph
() to require the owner or operator to maintain records of the
optical gas imaging instrument manufacturer’s operating param-
eters. While this recordkeeping requirement is not included in
the alternative work practice in 40 CFR §60.18, maintaining the
records of these parameters is necessary for commission inves-
tigators to verify that the owner or operator is actually operating
the instrument in accordance with the manufacturer’s operating
parameters as required by proposed new §115.358(d) and 40
CFR 860.18(i)(3), and ensure proper enforcement of the Chap-
ter 115 alternative work practice.

Finally, the commission is proposing to renumber the existing
paragraph (4), regarding the retention schedule and availability
of records, to proposed paragraph (5). Any additional records
required for compliance with the alternative work practice would
be subject to the five-year retention schedule in paragraph (5)
and must be made available to authorized representatives of the
executive director, EPA, or local air pollution control agencies
with jurisdiction.

DIVISION 3, FUGITIVE EMISSION CONTROL IN PETRO-
LEUM REFINING, NATURAL GAS/GASOLINE PROCESSING,
AND PETROCHEMICAL PROCESSES IN OZONE NONAT-
TAINMENT AREAS

Section 115.352, Control Requirements

The commission proposes to amend paragraph (1) to add a new
subparagraph (C) that specifies if the owner or operator elects
to use the alternative work practice in proposed new §115.358,
the definition of a leak for the purposes of §115.352(1) is the def-
inition in 8115.358. In addition, the proposed new language in
subparagraph (C) also specifies that any leak detected from a
component subject to the division is still considered to be a leak
for the purposes of paragraph (1) even if the owner or operator
did not specifically select the component for monitoring using the
alternative work practice. This additional provision ensures that

any leaks detected through the alternative work practice on com-
ponents subject to Subchapter D, Division 3 would be repaired in
a timely manner consistent with the rule requirements. This lan-
guage is consistent with the requirement of the alternative work
practice in 40 CFR §60.18(h)(2) that requires that any leak de-
tected using the alternative work practice must be identified for
repair as required in the applicable federal subpart. The pro-
posed amendment to paragraph (2) would allow owners or op-
erators that elect to use the alternative work practice to use either
the alternative work practice or the normal monitoring method re-
quired by the division (e.g., Method 21) to verify that the leak has
been repaired. The commission also proposes to revise para-
graphs (7) and (9) to update references to §115.356(4), which is
proposed to be renumbered to §115.356(5).

Section 115.353, Alternate Control Requirements

The commission proposes to amend §115.353 to incorporate the
existing language in §115.353 into a new subsection (a). The
proposed changes also add a new subsection (b) to allow own-
ers or operators of a site subject to Subchapter D, Division 3 to
use the alternative work practice in proposed new §115.358 as
an alternative to hydrocarbon analyzer monitoring.

Section 115.354, Monitoring and Inspection Requirements

The commission proposes minor revisions to §115.354(1)(C)
and (3) to update references. The proposed amendment to
paragraph (1)(C) would update the reference to §115.356(4) to
be consistent with proposed renumbering of that section. The
commission also proposes to revise paragraph (3) to update the
reference for Method 21 to the current appendix citation used
by the EPA (40 CFR Part 60, Appendix A-7).

The commission proposes to amend paragraph (10) to clarify
that the requirement to record screening concentrations and to
use a default pegged value of 100,000 ppmv for pegged readings
does not apply if the owner or operator is using the alternative
work practice in §115.358 unless a corresponding measurement
with a hydrocarbon gas analyzer was performed with the optical
gas imaging instrument.

The commission proposes a new paragraph (13) to list specific
provisions that apply if the owner or operator elects to use the
alternative work practice in §115.358 for compliance with the di-
vision. Proposed new subparagraph (A) requires that the fre-
quency for monitoring using the alternative work practice must
be as specified in §115.358 and proposed new subparagraph (B)
prohibits the alternative monitoring schedules in paragraphs (7)
and (8) for any components that the owner or operator is using
the alternative work practice. Proposed new subparagraph (C)
specifies that if the owner or operator uses the alternative work
practice to satisfy the hydrocarbon gas analyzer monitoring re-
quirements in paragraphs (4) and (11), then the time limitations
in those paragraphs would continue to apply, i.e., the monitoring
under paragraph (4) must be performed within 24 hours and the
monitoring under paragraph (11) must be performed within 30
days.

The commission proposes a new subparagraph (D) regarding
components considered difficult to monitor under the alternative
work practice. Subparagraph (D) specifies that if a component is
within a class of equipment that the owner or operator is using the
alternative work practice for and the component meets all other
conditions to be considered acceptable for using the alternative
work practice in §115.358, then the component can only be clas-
sified as difficult-to-monitor if using the alternative work practice
would cause the operator of the optical gas imaging instrument
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to be elevated more than two meters above a permanent support
surface or require a confined space entry permit in order to im-
age the component. Because the alternative work practice uses
remote sensing optical gas imaging instruments, the standard of
what is considered difficult-to-monitor is different if the owner or
operator is using the alternative work practice. Components may
still be classified as difficult-to-monitor under the proposed rule
if the operator would be required to be elevated more than two
meters or require a confined space entry permit to be within the
range of the optical gas imaging instrument that is demonstrated
by the daily instrument check. If a component is considered diffi-
cult-to-monitor under the alternative work practice, the owner or
operator may use either Method 21 or the alternative work prac-
tice to perform the monitoring at the normal frequency for diffi-
cult-to-monitor components under paragraph (1), i.e., annually.
If the owner or operator does classify any components as diffi-
cult-to-monitor under the alternative work practice, those compo-
nents must be identified as such in the list of difficult-to-monitor
components required under §115.352(7). The intent of this pro-
vision is to acknowledge that components traditionally difficult to
monitor under the normal Method 21 work practice may be eas-
ier to monitor under the alternative work practice using remote
sensing optical gas imaging instruments. The commission is re-
guesting comment on this provision regarding difficult-to-monitor
components under the alternative work practice.

The commission proposes a new subparagraph (E) to specify
that if the owner or operator elects to use the alternative work
practice, components may still be classified as unsafe-to-moni-
tor as allowed by paragraph (1)(C). Use of the alternative work
practice may not necessarily reduce the risk to monitoring per-
sonnel; therefore, the commission is not proposing any rule lan-
guage that might set specific requirements for determining com-
ponents to be unsafe-to-monitor under the alternative work prac-
tice. If a component is classified as unsafe-to-monitor under the
alternative work practice, the provisions in paragraph (1)(C) re-
garding monitoring frequency, maintaining a list of safe-to-mon-
itor components, and monitoring during safe-to-monitor times
would continue to apply. However, the owner or operator may
choose to use the alternative work practice to satisfy the moni-
toring requirement for unsafe-to-monitor components as speci-
fied in paragraph (1)(C) using either Method 21 or the alternative
work practice.

The commission also proposes a new subparagraph (F) that
specifies that if the executive director determines that there is
an excessive number of leaks in a given process area that the
alternative work practice is used, then the executive director may
require an increase in the frequency of the monitoring under the
alternative work practice. The executive director already has this
discretion for the normal Method 21 work practice under existing
§115.354(6) and the proposed new subparagraph (F) would en-
sure that the executive director has this same discretion under
the alternative work practice.

Section 115.355, Approved Test Methods

The proposed revisions to §115.355 include updating the refer-
ence to Method 21 in paragraph (1) to the current appendix cita-
tion used by the EPA, 40 CFR Part 60, Appendix A-7. The com-
mission also proposes to add a new paragraph (3) to specify that
the alternative work practice in §115.358 is an approved method
for the purposes of the division. The existing paragraphs (3) and
(4), regarding minor modifications to the test methods and equiv-
alent determinations for vapor pressure data, are proposed to be
renumbered as paragraphs (4) and (5), respectively.

Section 115.356, Recordkeeping Requirements

The commission proposes to amend 8115.356 to revise the
language regarding maintaining records either electronically
or in hard copy form to specify that any video records neces-
sary for compliance with the alternative work practice must be
maintained electronically. The proposed changes to paragraph
(2)(E)(i) revise the language to update the reference to Method
21 to the current appendix citation used by the EPA, 40 CFR
Part 60, Appendix A-7, and add the alternative work practice in
8115.358 to the list of methods in paragraph (2)(E)(i).

The commission proposes a new paragraph (4) to include spe-
cific additional recordkeeping requirements if the owner or op-
erator elects to use the alternative work practice in 8115.358
for compliance with the division. Except where noted in this
preamble, these recordkeeping requirements mirror the record-
keeping requirement in the federal alternative work practice in
40 CFR 860.18. Proposed new subparagraph (A) requires the
owner or operator to maintain a list of all components that are
monitored according to the alternative work practice. Proposed
new subparagraph (B) requires records of the detection sensi-
tivity level selected from the table in §115.358. Proposed new
subparagraphs (C) and (D) require records of the analysis used
to determine the component in contact with the lowest mass
fraction of detectable chemicals and the technical basis for the
mass fraction of the detectable chemicals, respectively, both of
which are required for the daily instrument check procedure ref-
erenced in 8115.358. Records of the daily instrument check are
required under proposed new subparagraph (E). Clause (i) re-
quires records of the flow meter reading of the leak used in the
daily instrument check and the distance from which the leak was
imaged. Clause (ii) requires a video record with a date and time
stamp of the daily instrument check for each configuration of the
optical gas imaging instrument as well as each operator of the
instrument used that day. Clause (iii) requires records of the
names of each operator performing the daily instrument check.
The proposed requirements to maintain records of the names
of the operators performing the daily instrument check and the
video records for each operator performing the check is in addi-
tion to the recordkeeping specified for the alternative work prac-
tice in 40 CFR 860.18. As discussed elsewhere in this preamble,
this requirement to link the operator of the optical gas imaging
instrument to the monitoring work and instrument quality assur-
ance procedures is necessary to ensure proper enforcement and
effectiveness of the Chapter 115 alternative work practice. The
commission is requesting comment on this additional record-
keeping requirement.

The commission proposes a new subparagraph (F) to require
records of the leak survey using the alternative work practice
in 8115.358. Proposed new clause (i) requires that a video
record be used to document the leak survey and the results
of the recheck to verify the leak has been repaired, if the
alternative work practice was used to perform this recheck. The
proposed language regarding the video results of the recheck
is more specific than the video recordkeeping requirements in
40 CFR 860.18(i)(4); however, this is necessary to document
that the leak has been repaired as required by the rule and is
consistent with the existing requirement in 8115.356(2)(E)(v)
for the Method 21 work practice. Proposed new subclause (I)
specifies that the video record must include a time and date
stamp for each monitoring event and subclause (ll) requires
that each component must be identifiable in the video record.
As discussed elsewhere in this preamble, the commission is
requesting comment on the adequacy of this recordkeeping
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requirement as well as the commission’s interpretation of 40
CFR 860.18(i)(4)(vi), which is the basis of this recordkeeping re-
quirement. In addition, the commission proposes a new clause
(i) to keep records of the name of each operator performing
the leak survey for each event. As discussed elsewhere in
this preamble, the commission is requesting comment on this
additional recordkeeping requirement.

Proposed new subparagraph (G) includes recordkeeping re-
quirements for the annual Method 21 screening required by
§115.358(f). These recordkeeping requirements include the
equipment screened, the concentration measured according
to Method 21, the date and time of the Method 21 screening,
and the calibrations required by Method 21. These proposed
recordkeeping requirements are similar to the recordkeeping
requirements specified by the EPA in 40 CFR §60.18(i)(4)(vii)
(73 FR 78211).

Proposed new subparagraph (H) requires that the owner or op-
erator maintain records of the training required by proposed new
§115.358(h), which is a requirement not included in the alterna-
tive work practice in 40 CFR 860.18. As discussed elsewhere
in this preamble, the commission is proposing training require-
ments to ensure that operators performing the alternative work
practice have an adequate understanding of the principles of op-
tical gas imaging to ensure effective use of the alternative work
practice. The commission also proposes a new subparagraph
() to require the owner or operator to maintain records of the
optical gas imaging instrument manufacturer’s operating param-
eters. As discussed elsewhere in this preamble, the additional
requirement is necessary for commission investigators to verify
that the owner or operator is actually operating the instrument
in accordance with the manufacturer’s operating parameters as
required by proposed new §115.358(d) and 40 CFR §60.18(i)(3)
and ensure proper enforcement of the Chapter 115 alternative
work practice.

Finally, the commission is proposing to renumber the existing
paragraph (4), regarding the retention schedule and availability
of records, to paragraph (5). Any additional records required for
compliance with the alternative work practice would be subject
to the five-year retention schedule in paragraph (5) and must be
made available to authorized representatives of the executive
director, EPA, or local air pollution control agencies with jurisdic-
tion.

Section 115.357, Exemptions

The commission proposes to amend paragraph (8) to specify
that the exemption in paragraph (8) cannot be claimed for any
component that the alternative work practice in §115.358 is used
on unless a Method 21 test is also performed to demonstrate that
the leak concentration is less than 10,000 ppmv. The component
must also continue to be monitored with both the alternative work
practice and Method 21 at the frequency required by the alterna-
tive work practice. This is necessary because the exemption re-
quires the component be repaired within 15 calendar days if the
leak concentration exceeds 10,000 ppmv. As discussed else-
where in this preamble, optical gas imaging instruments are not
currently capable of quantifying emissions. Because the alter-
native work practice is not able to verify that the leak is below
10,000 ppmyv, the component must continue to be monitored ac-
cording to Method 21 to demonstrate the leak concentration is
below 10,000 ppmv in order to qualify for the exemption. The
proposed changes to paragraph (8) also revise the language to
update the reference to Method 21 to the current appendix cita-
tion used by the EPA, 40 CFR Part 60, Appendix A-7.

Section 115.358, Alternative Work Practice

The commission proposes new §115.358 to include the specific
definitions and general requirements associated with using the
alternative work practice under Chapter 115. Proposed new sub-
section (a) provides the applicability of the section and allows the
use of the Chapter 115 alternative work practice for sites subject
to Subchapter D, Division 3 or a site subject to any other division
of Chapter 115 when that division specifically allows the use of
the alternative work practice in §115.358. For the purposes of
this rulemaking, the commission is only proposing to allow the
alternative work practice under Subchapter D, Divisions 2 and
3, and Subchapter H, Division 3. However, this applicability ap-
proach would allow the commission to more easily apply the use
of the alternative work practice in other divisions of Chapter 115,
if appropriate. The proposed applicability also only allows the
use of the alternative work practice for any components with a
leak definition of 500 ppmv or greater, which is consistent with
the alternative work practice in 40 CFR 860.18. While the rules
included in this rulemaking do not currently have any leak def-
initions less than 500 ppmy, including this provision makes the
Chapter 115 alternative work practice consistent with 40 CFR
860.18 and avoids any potential future issues should the com-
mission adopt a new rule with a leak definition less than 500

ppmv.

Proposed new subsection (b) provides definitions that are
specific to the alternative work practice in §115.358. The new
terms that would be defined in proposed subsection (b) include
imaging, optical gas imaging instrument, repair, and leak. The
definitions for these terms mirror the definitions in 40 CFR
860.18(g)(3) - (6). The terms applicable subpart and equipment
in 40 CFR 860.18(g)(1) and (2) are not necessary for the pur-
poses of the alternative work practice in Chapter 115 and are
not included in this proposed rule.

Proposed new subsection (c) includes the specifications for
any optical gas imaging instrument used for the alternative
work practice. Under proposed paragraph (1), the commission
proposes to incorporate by reference the instrument specifica-
tions in 40 CFR 8§60.18(i)(1) (December 22, 2008). Proposed
paragraph (2) would incorporate by reference the daily instru-
ment check in 40 CFR 860.18(i)(2) (December 22, 2008). In
addition, the commission proposes an additional requirement in
paragraph (2) that the daily instrument check procedure must be
performed by each individual that would be performing imaging
using the alternative work practice for that day. While this is
not a requirement of the alternative work practice in 40 CFR
860.18, the commission considers the ability of the individual to
operate the optical gas imaging instrument to be an integral part
of the effectiveness of this technology. The sensitivity of optical
gas imaging instruments is affected by various settings on
the instrument that the operator must adjust given the specific
conditions (e.g., distance, background, etc.). The expertise
of the operator is critical in making these adjustments to find
the optimal settings of the instrument for the given conditions.
The alternative work practice adopted by the EPA in 40 CFR
§60.18 does not acknowledge this aspect of the technology.
Therefore, the commission is proposing this requirement to
link the daily instrument check to the individuals who would
perform the alternative work practice as a necessary quality
assurance measure to ensure that the personnel using the
optical gas imaging instrument have demonstrated the ability to
operate the instrument and make the necessary adjustments
appropriately. The commission is requesting comment on this
additional requirement.
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The commission proposes a new subsection (d) to specify the
leak survey procedure for using optical gas imaging instruments
to screen components for leaks. The language proposed for
subsection (d) is similar to the leak survey procedure described
in 40 CFR 860.18(i)(3). Consistent with the procedure in 40
CFR 860.18(i)(3), proposed subsection (d) requires the optical
gas imaging instrument to be operated to image every compo-
nent selected for the alternative work practice in accordance with
the instrument manufacturer’s operating parameters. While this
general requirement to follow the manufacturer’s operating pa-
rameters does not provide specific procedures for the use of op-
tical gas imaging instruments and may raise concerns regarding
enforceability, as discussed elsewhere in this preamble, opera-
tors of optical gas imaging instruments must adjust the instru-
ment given the specific conditions at the time when imaging a
component. Therefore, prescriptive procedures for the operation
of optical gas imaging instruments would likely be an impediment
to the proper use of the technology. Consistent with the alterna-
tive work practice in 40 CFR 860.18, proposed subsection (d)
requires that all emissions imaged by the optical gas imaging
instrument are considered to be leaks and subject to the repair
requirements of the applicable division. Proposed subsection (d)
also requires that all emissions visible to the naked eye during
the leak survey are also considered to be leaks and subject to
repair, which is also consistent with the alternative work prac-
tice in 40 CFR 860.18. While not specifically included in 40 CFR
860.18, subsection (d) also specifies that the owner or operator
shall notimage a component during the leak survey at a distance
greater than the distance demonstrated by the same instrument
operator during the daily instrument check. Distance is a factor
for the sensitivity and effectiveness of optical gas imaging instru-
ments and the instrument specifications in 40 CFR §60.18(i)(1)(i)
imply this by requiring the instrument to provide "an image of the
potential leak points for each piece of equipment at both the de-
tection sensitivity level and within the distance used in the daily
instrument check..." The commission’s intent by specifically re-
quiring this in subsection (d) is to make this expectation clear for
the purpose of enforcing the alternative work practice in Chapter
115. The commission is requesting comment on the interpreta-
tion of 40 CFR §60.18(i)(1)(i) and on the distance restriction in
proposed new subsection (d).

Proposed new subsection (e) specifies the frequency require-
ments for using the alternative work practice under Chapter 115.
The frequencies in the table in proposed paragraph (1) are based
on the detection sensitivity level selected; bi-monthly for 60 g/hr,
semi-quarterly for 85 g/hr, and monthly for 100 g/hr. These fre-
quencies and detection sensitivity levels match Table 1 to 40
CFR Part 60, Subpart A, for the alternative work practice in 40
CFR 8§60.18. Monitoring with alternative work practice must be
performed according to the frequency corresponding to the se-
lected detection sensitivity level. Similar to the table in 40 CFR
Part 60, the table in §115.358(e)(1) defines the terms bi-monthly,
semi-quarterly, and monthly. In order to provide clarity to the rule,
the commission proposes to define these terms with more speci-
ficity than defined by the EPA. Bi-monthly would be defined as
every other calendar month. Semi-quarterly would be defined as
twice per calendar quarter, but at least 30 days apart. Monthly
would be defined as once per calendar month. Proposed para-
graph (2) specifies that alternative monitoring frequencies for
good performance (e.g., alternative frequencies if the percent
leakers is less than 2%) are not allowed for the alternative work
practice; however, the proposed language would allow alterna-
tive frequencies for other purposes when specifically allowed by
the applicable division. This proposed language deviates slightly

from the alternative work practice in 40 CFR 860.18. The EPA
discussed the issue of difficult-to-monitor and unsafe-to-monitor
in response to comments (73 FR 78205), and the commission
agrees with the EPA that the components that can be consid-
ered difficult-to-monitor or unsafe-to-monitor may change under
the alternative work practice. However, the EPA did not address
such issues in the regulation under 40 CFR §60.18(h)(5) and (6).
Therefore, the commission is proposing the clarifying language
in §115.358(e)(2) to make clear that the alternative work practice
may be used for certain cases such as difficult-to-monitor com-
ponents if the applicable division specifically allows such use.
The commission is requesting comment on this provision.

Consistent with the annual Method 21 requirement in 40 CFR
860.18(h)(7), the commission proposes a new subsection (f) to
require annual Method 21 screening for any component moni-
tored according to the alternative work practice. Proposed new
§115.358(f) requires that each component monitored with the
alternative work practice must be monitored once per calendar
year using Method 21 at the leak definition in the applicable di-
vision. Similar to the requirement in 40 CFR 8§60.18(h)(7), pro-
posed paragraph (1) allows the owner or operator to select the
specific monitoring period (e.g., the first quarter), but subsequent
Method 21 monitoring must be performed every 12 months from
the initial monitoring period.

The commission also proposes a new subsection (g) to include
a notification requirement if the owner or operator elects to use
the alternative work practice in proposed new 8115.358. This
notice requirement is not included in 40 CFR §60.18; however,
commission investigators conduct routine LDAR investigations
and the notice requirement is necessary to allow investigators to
prepare appropriately for the site investigation due to the distinct
differences between the standard Method 21 work practice and
the alternative work practice in proposed new §115.358. Differ-
ent monitoring equipment and a different investigation protocol
would be needed for a LDAR investigation at a site using the al-
ternative work practice. The initial notice would be required to
be submitted in writing to the appropriate regional office at least
30 days prior to implementation of the alternative work prac-
tice. Proposed new paragraph (1) lists the content requirements
of the written natification, including: identification of each unit
that the alternative work practice would be used for; the specific
categories of components and number of components in those
categories that are monitored according to the alternative work
practice; and the date that the owner or operator plans to imple-
ment the alternative work practice. Proposed new paragraph (2)
would require the owner or operator to resubmit the notice within
30 days if use of the alternative work practice was expanded to
a different process unit. It is not the commission’s intent that the
owner or operator be required to resubmit the naotification on a
component by component basis. The commission is requesting
comment on this additional notice requirement.

Finally, proposed new subsection (h) includes minimum training
requirements for operators of optical gas imaging instruments
used for the Chapter 115 alternative work practice. The com-
mission acknowledges that the EPA did not include training re-
quirements in the alternative work practice in 40 CFR 860.18.
As discussed elsewhere in this preamble, the experience and
ability of the instrument operator is critical to the proper oper-
ation and effective use of optical gas imaging instruments. The
commission’s intent for these proposed initial and on-going train-
ing requirements is to provide assurance that operators of opti-
cal gas imaging instruments under the alternative work practice
have at least basic skills training to properly and effectively use

34 TexReg 9322 December 25, 2009 Texas Register



the instruments. Effective use of the alternative work practice
may be severely compromised if operators are not adequately
trained in the operation of the instrument and in interpreting the
image generated by the optical gas imaging instrument. At this
time, it is not the commission’s intent to establish a certification
program or to require that the training provider be pre-approved
by the commission. The commission is proposing to establish
minimum time requirements for the training but not specific de-
tails of the training contents. The initial training requirements are
included in proposed new paragraph (1), which specifies a min-
imum of 24 hours of training on the specific make and model of
the optical gas imaging instrument before using the instrument
for the alternative work practice. This proposed training require-
ment is based on training already provided by a manufacturer of
optical gas imaging instruments. Proposed paragraph (2) would
require on-going training for operators and would provide two
options. Operators could either attend an annual eight-hour re-
fresher training class or maintain a minimum of 100 hours per
calendar year of hands-on experience with the optical gas imag-
ing instrument. A written log of the operator’s operational expe-
rience would be required if the minimum 100 hours per calendar
year option is selected. The commission is not specifically aware
of a training provider with an established eight-hour refresher
class; however, the commission does not expect that establish-
ing this annual refresher class would be a significant burden for
potential training providers or companies using the alternative
work practice. Additionally, the commission is not requiring the
training be provided by an independent third party or specifically
by the manufacturer of the instrument. The commission is re-
questing comments on the necessity and the adequacy of these
minimum training requirements.

SUBCHAPTER H, HIGHLY-REACTIVE VOLATILE ORGANIC
COMPOUNDS

DIVISION 3, FUGITIVE EMISSIONS

Section 115.781, General Monitoring and Inspection Require-
ments

The commission proposes to amend §115.781 to incorporate
various changes to allow the use of the alternative work prac-
tice in §115.358 under the HRVOC fugitive emissions rules. The
proposed amendment to subsection (b)(9) would specify that if
the owner or operator elects to use the alternative work practice
in proposed new §115.358, the definition of a leak is the definition
in §115.358. In addition, the proposed new language would also
specify that this includes any leak detected from a component
that is subject to the division even if the owner or operator did
not specifically select the component for alternative work prac-
tice monitoring. As discussed elsewhere in this preamble, this
additional provision ensures that any leaks detected through the
alternative work practice on components subject to Subchapter
H, Division 3 would be repaired in a timely manner and is con-
sistent with the alternative work practice in 40 CFR 860.18. The
commission also proposes to amend subsection (b)(10) to spec-
ify that the requirement to record monitored screening concen-
trations or record a default pegged value of 100,000 ppmv does
not apply to monitoring using an optical gas imaging instrument
under the alternative work practice. This proposed change is
necessary because optical gas imaging instruments are not ca-
pable of determining screening concentrations.

The commission proposes a new subsection (h) to list specific
provisions that apply if the owner or operator elects to use the
alternative work practice in 8115.358. Proposed new paragraph
(1) requires that the frequency for monitoring using the alterna-

tive work practice must be as specified in §115.358 and proposed
new paragraph (2) prohibits the alternative monitoring schedules
in subsection (f) for any components that the owner or operator is
using the alternative work practice. Proposed new paragraph (3)
specifies that if the owner or operator uses the alternative work
practice to satisfy the hydrocarbon gas analyzer monitoring re-
quirements in subsections (b)(4) or (e) then the time limitations
in those paragraphs would continue to apply.

The commission proposes new paragraphs (4) and (5) regarding
components considered difficult-to-monitor or unsafe-to-monitor
under the alternative work practice. Paragraph (4) would specify
that if a component is within a class of equipment that the owner
or operator is monitoring using the alternative work practice and
the component meets all other conditions to be considered ac-
ceptable for using the alternative work practice in §115.358, then
the component can only be classified as difficult-to-monitor if us-
ing the alternative work practice would cause the operator of the
optical gas imaging instrument to be elevated more than two
meters above a permanent support surface or require a con-
fined space entry permit in order to image the component. This
proposed provision is similar to other proposed amendments in
Subchapter D, Divisions 2 and 3 regarding difficult-to-monitor
and unsafe-to-monitor components under the alternative work
practice. Proposed new paragraph (5) would specify that if the
owner or operator elects to use the alternative work practice,
components may still be classified as unsafe-to-monitor as al-
lowed by paragraph (7)(A). As discussed elsewhere in this pre-
amble, the intent of these provisions is to acknowledge that com-
ponents traditionally difficult to monitor under the normal Method
21 work practice may be easier to monitor under the alterna-
tive work practice using remote sensing optical gas imaging in-
struments but that use of the alternative work practice may not
necessarily reduce the risk to monitoring personnel. The com-
mission is requesting comment on these provisions regarding
difficult-to-monitor and unsafe-to-monitor components under the
alternative work practice.

In addition, the commission is proposing a new paragraph (6) to
allow an alternative frequency for performing the annual Method
21 testing required under §115.358(f) for components subject to
subsection (b)(3) that are not subject to a Method 21 monitoring
requirement under 40 CFR Parts 60, 61, 63, or 65. Proposed
subparagraph (A) would require the owner or operator to per-
form a Method 21 test to determine the leak concentration on
any component that a leak was detected using the alternative
work practice. The owner or operator would be required to per-
form the Method 21 test the same day that the leak was detected
using the alternative work practice. Proposed subparagraph (B)
would only allow the alternative Method 21 frequencies under
paragraph (2) if the percent leaking components for all compo-
nents selected under the option is less than 2.0%. Proposed
subparagraph (C) would set the alternative frequencies for the
scheduled Method 21 screening for components that qualify for
the option under paragraph (6) to be the same as the existing al-
ternative frequencies under subsection (f). Proposed subpara-
graph (C) would also allow the Method 21 test required under
proposed subparagraph (A) to satisfy the regularly scheduled
Method 21 test under subparagraph (C). A proposed new sub-
paragraph (D) would also require the owner or operator to in-
clude notice of electing this option in the notification required
under proposed new 8115.358(g). The commission’s intent for
this provision is to encourage performing a Method 21 test when
leaks are detected using the optical gas imaging instruments.
As discussed elsewhere in this preamble, optical gas imaging in-
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struments are not capable of quantifying fugitive emissions. Per-
forming a Method 21 test on the leak when it is detected using
the alternative work practice would provide a basis for quantify-
ing the leak for emissions inventory purposes. While the EPA did
indicate in the December 22, 2008, issue of the Federal Register
(73 FR 78207) that the EPA planned to work with stakeholders to
develop the necessary tools for quantification under the alterna-
tive work practice, the EPA has not provided a timeline for when
this guidance will be developed and issued.

The commission recognizes that requiring a Method 21 test on
detected leaks in addition to the annual Method 21 test under 40
CFR 860.18(h)(7) would present a significant fiscal disincentive
for owners or operators deciding whether to use the alternative
work practice; therefore, the commission is not proposing to re-
quire the additional Method 21 test on all detected leaks. Ad-
ditionally, based on the commission’s current delegation for 40
CFR Part 60, the commission cannot relax the annual Method 21
requirement under 40 CFR 8§60.18(h)(7) for any component that
is subject to a Method 21 monitoring requirement under 40 CFR
Parts 60, 61, 63, or 65 and that the owner or operator elects
to use the alternative work practice. Therefore, this proposed
option is limited to the components listed in §115.781(b)(3) that
are not subject to a federal LDAR regulation Method 21 require-
ment. The commission is requesting comment on the proposed
alternative schedule for the annual Method 21 requirement for
the components under subsection (b)(3) if the alternative work
practice is used and whether the proposed option should be con-
sidered for other components subject to this division or to Sub-
chapter D, Divisions 2 or 3 that are not subject to 40 CFR Parts
60, 61, 63, or 65.

Section 115.782, Procedures and Schedule for Leak Repair and
Follow-up

The commission proposes a new subsection (b)(3) to specify that
for any leak detected from a component that the owner or opera-
tor uses the alternative work practice in proposed new 8115.358,
a first attempt to repair must be made within one business day
after detecting the leak and the component must be repaired no
later than seven calendar days after detection. As discussed
elsewhere in this preamble, optical gas imaging instruments are
not capable of quantifying emissions. An owner or operator us-
ing the alternative work practice would not be able to determine
whether a leak is over the 10,000 ppmv trigger for rapid repair
times in subsection (b)(1) if the optical gas imaging instrument
is the only measuring device used. Therefore, any leaks de-
tected using the alternative work practice must be assumed to
be over 10,000 ppmv and subject to the same rapid repairs as
subsection (b)(1). The rapid repair times of this provision are an
integral part of the HRVOC fugitive emission rules that enhance
the overall effectiveness of the rule. This conservative approach
would ensure that allowing the alternative work practice under
Subchapter H, Division 3 does not result in backsliding. The pro-
posed new subsection (b)(3) would allow the owner or operator
the option to measure the leak concentration using Method 21
to demonstrate the leak is not over 10,000 ppmv, provided the
Method 21 test was performed on the same day that the leak
was detected using the alternative work practice. If the Method
21 test demonstrates the leak is 10,000 ppmv or less, then the
standard repair times in subsection (b)(2) would apply.

While not related to incorporating the alternative work practice
into Chapter 115, the commission proposes to restructure and
clarify specific parts of 8§115.782(c)(1)(B) to update the rule lan-
guage structure to current Texas Register and agency format

requirements. Additional language is proposed to be added to
subparagraph (B) to clarify that there are three different options
under subparagraph (B): meet the conditions of both clauses (i)
and (ii); meet the conditions of clause (iii); or meet the condi-
tions of clause (iv). Minor nonsubstantive language changes
are proposed to clauses (i) - (iv) to improve the readability of
the rule language and do not change the meaning or require-
ments of the rule. In addition, to account for use of the alterna-
tive work practice under the rule, the commission proposes to
amend §115.782(c)(1)(B)(i)(Il) to require the owner or operator
to use the 100,000 ppmv pegged emission rate values in Tables
2-13 and 2-14 in Section 2.3.3 of the EPA guidance document
"Protocol for Equipment Leak Emission Estimates" for any leak
detected using the alternative work practice that a corresponding
Method 21 test is not performed on that specific leak. This pro-
posed change is necessary because, as discussed elsewhere in
this preamble, optical gas imaging instruments are not capable
of quantifying a leak. Therefore, the proposed rule would require
the owner or operator to use the pegged rates in the EPA guid-
ance document unless a Method 21 test was performed on that
same leak to determine the leak concentration for use in the cor-
relation equations required under subclause (ll).

The commission proposes to move the existing language in
clause (iii) regarding the time restrictions for extraordinary efforts
to proposed new subclause (l) and (Il). The time restrictions for
leaks detected over 10,000 ppmv are proposed to be moved
to new subclause (1), and the restrictions for all other leaks are
proposed to be moved to new subclause (Il). In addition, the
commission proposes a new subclause (l1l) to establish the time
restrictions for extraordinary efforts on leaks detected using the
alternative work practice. Proposed new subclause (1) would
set the restrictions for leaks detected using the alternative work
practice the same as leaks over 10,000 ppmv. If the owner or
operator performs a Method 21 test and demonstrates the leak
was 10,000 ppmv or less, then the time restrictions would be
the same as in subclause (Il) for leaks not over 10,000 ppmv.
As discussed elsewhere in this preamble, this conservative
approach to incorporating the alternative work practice into
§115.782 is necessary to ensure that the use of the alternative
work practice does not result in backsliding.

While not related to incorporating the alternative work practice
into Chapter 115, the commission proposes to restructure and
clarify specific parts of §115.782(c)(2)(A) to update the rule lan-
guage structure to current Texas Register and agency format
requirements. Additional language is proposed to be added to
paragraph (2) to clarify that the owner or operator may choose
to meet either the conditions of subparagraph (A) or (B). Minor
nonsubstantive language changes are proposed to clauses (i)
and (ii) to improve the readability of the rule language and do
not change the meaning or requirements of the rule.

In addition, the commission proposes to move the existing lan-
guage in clause (i) regarding the time restrictions for extraordi-
nary efforts to proposed new subclauses (I) and (ll). The time
restrictions for leaks detected over 10,000 ppmv are proposed
to be moved to new subclause (l), and the restrictions for all
other leaks are proposed to be moved to new subclause (I1). The
commission proposes a new subclause (l1l) to establish the time
restrictions for extraordinary efforts on leaks detected using the
alternative work practice. Proposed new subclause (l11) would
set the restrictions for leaks detected using the alternative work
practice the same as leaks over 10,000 ppmv, unless the owner
or operator performs a Method 21 test and demonstrates the leak
was 10,000 ppmv or less, and then the time restrictions would
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be the same as in subclause (ll). As discussed elsewhere in this
preamble, this proposed change is necessary to ensure that the
use of the alternative work practice does not result in backsliding
under the rule.

The commission proposes a new subsection (d) to clarify when a
leak is considered repaired. Proposed new paragraph (1) spec-
ifies that for any component that the alterative work practice is
used on, the component is considered repaired when demon-
strated to no longer have a leak, after adjustments or alterations
to the component, by either using an optical gas imaging instru-
ment as specified in §115.358 or Method 21 at the leak definition
specified in §115.781(b)(9). This proposed provision would allow
the owner or operator to verify that the leak has been repaired
with either the alternative work practice in §115.358 or Method
21, which is consistent with the approach in 40 CFR 860.18. Pro-
posed new paragraph (2) would specify that for all other compo-
nents, the leak is considered repaired when demonstrated to no
longer have a leak, after adjustments or alterations, by the nor-
mal monitoring method required by the division.

Section 115.784, Alternate Control Requirements

The commission proposes a new 8115.784, relating to Alternate
Control Requirements, to provide for alternate means of con-
trol. Proposed new subsection (a) would specify that the exec-
utive director may approve alternate methods of demonstrating
and documenting compliance with the control requirements or
exemption criteria consistent with §115.910. While this provi-
sion is not specifically necessary for incorporating the alternative
work practice in Subchapter H, Division 3, the proposed addi-
tional provision would clarify that the alternate means of control
provision in §115.910 are an available option under the division.
Proposed new subsection (b) would allow owners or operators
of a site subject to Subchapter H, Division 3 to use the alterna-
tive work practice in proposed new 8115.358 as an alternative to
hydrocarbon analyzer monitoring.

Section 115.786, Recordkeeping Requirements

The commission proposes to amend subsection (c), regarding
the reports required to be submitted to the Houston regional of-
fice. The proposed amendment to paragraph (3) would clarify
that the information required under paragraph (3) is only required
if a hydrocarbon gas analyzer was used to determine the leak. A
proposed new paragraph (4) would require that if the alternative
work practice was used, then the report must indicate that the
leak was determined according to the alternative work practice
and the date that the leak was detected. The existing paragraphs
(4) and (5) are proposed to be renumbered to paragraphs (5) and
(6), respectively.

The commission proposes a new subsection (f) to include spe-
cific additional recordkeeping requirements if the owner or op-
erator elects to use the alternative work practice in §115.358.
Except where noted in this preamble, these recordkeeping re-
guirements mirror the recordkeeping requirement in the federal
alternative work practice in 40 CFR §60.18. Proposed new para-
graph (1) would require the owner or operator to maintain a list
of each component that is monitored according to the alterna-
tive work practice. Proposed new paragraph (2) would require
records of the detection sensitivity level selected from the table
in 8115.358. Proposed new paragraphs (3) and (4) would re-
quire records of the analysis used to determine the component
in contact with lowest mass fraction of detectable chemicals and
the technical basis for the mass fraction of the detectable chem-
icals, respectively, both of which are required for the daily in-

strument check procedure referenced in §115.358. Records of
the daily instrument check would be required under proposed
new paragraph (5). Subparagraph (A) requires records of the
distance and flow meter reading that the leak was imaged for
the daily instrument check. Subparagraph (B) requires a video
record with a date and time stamp of the daily instrument check
for each configuration of the optical gas imaging instrument as
well as the name of each operator of the instrument used that
day. Subparagraph (C) requires records of the name of each
operator performing the daily instrument check. As discussed
elsewhere in this preamble, this requirement to link the operator
of the optical gas imaging instrument to the monitoring work and
instrument quality assurance procedures is necessary to ensure
proper enforcement and effectiveness of the Chapter 115 alter-
native work practice. The commission is requesting comment on
this additional recordkeeping requirement.

The commission proposes a new paragraph (6) to require
records of the leak survey results from using the alternative
work practice in 8115.358. Proposed new subparagraph (A)
requires that a video record be used to document the leak
survey results and the results of the recheck to verify the leak
has been repaired, if the alternative work practice was used to
perform this recheck. The proposed language regarding the
video results of the recheck is more specific than the video
recordkeeping requirements in 40 CFR §60.18(i)(4); however,
this is necessary to document that the leak has been repaired
as required by the rule. Clause (i) specifies that the video record
must include a time and date stamp for each monitoring event
and clause (ii) requires that each component must be identifiable
in the video record. As discussed elsewhere in this preamble,
the commission is requesting comment on the adequacy of
this recordkeeping requirement as well as the commission’s
interpretation of 40 CFR 860.18(i)(4)(vi), which is the basis of
this recordkeeping requirement. In addition, the commission
proposes a new subparagraph (B) to require records of the
names of each operator performing the leak survey for each
event. As discussed elsewhere in this preamble, the commis-
sion is requesting comment on this additional recordkeeping
requirement.

Proposed new paragraph (7) includes recordkeeping re-
quirements for the annual Method 21 screening required by
§115.358(f). These recordkeeping requirements include the
components screened, the concentration measured according
to Method 21, the date and time of the Method 21 screening,
and the calibrations required by Method 21. These proposed
recordkeeping requirements are similar to the recordkeeping
requirements specified by the EPA in 40 CFR 860.18(i)(4)(vii)
(73 FR 78211).

Proposed new paragraph (8) requires that the owner or oper-
ator maintain records of the training required by proposed new
8115.358(h). As discussed elsewhere in this preamble, the com-
mission is proposing training requirements to ensure that opera-
tors performing the alternative work practice have an adequate
understanding of the principles of optical gas imaging to ensure
effective use of the alternative work practice.

The commission proposes a new paragraph (9) to include
recordkeeping if the owner or operator elects to use the al-
ternative frequencies for the annual Method 21 allowed under
proposed new 8§115.781(h)(6). As discussed elsewhere in this
preamble, the commission is proposing an alternative schedule
for performing the annual Method 21 for the specific components
subject to §115.781(b)(3) that are monitored according to the
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Chapter 115 alternative work practice but are not subject to a
federal LDAR regulation in 40 CFR Parts 60, 61, 63, or 65. The
proposed recordkeeping requirements under subparagraphs
(A) and (B) for this option include maintaining a list of the com-
ponents included in the alternative schedule and the percent
leaking components for the specific population of components
included in the alternative schedule.

The commission also proposes a new paragraph (10) to require
the owner or operator to maintain records of the optical gas imag-
ing instrument manufacturer’'s operating parameters. As dis-
cussed elsewhere in this preamble, the additional requirement is
necessary for commission investigators to verify that the owner
or operator is actually operating the instrument in accordance
with the manufacturer’s operating parameters as required by
proposed new 8115.358(d) and 40 CFR §60.18(i)(3) and ensure
proper enforcement of the Chapter 115 alternative work practice.

Finally, the commission proposes to reletter the existing subsec-
tion (f), regarding the records retention schedule and availability
of records, to subsection (g).

Section 115.787, Exemptions

The commission proposes minor revisions to §115.787. Sub-
section (a) is proposed to be revised to correct the reference to
8115.786(f), which is proposed to be relettered to §115.786(g).
Additionally, the commission proposes to revise §115.787(g), re-
garding the exemption from the third-party audit requirements of
§115.788, to change the exemption language from 100 compo-
nents to 100 valves. The audit provisions in §115.788 are spe-
cific to valves in HRVOC service. It was not the commission’s
intent that sites with less than 100 valves in HRVOC service be
subject to the audit requirements of §115.788. The commission
does not consider this change substantive or backsliding as this
proposed change is consistent with the commission’s original in-
tent for the third-party audit requirement.

Section 115.788, Audit Provisions

The commission proposes to amend §115.788 to incorporate
provisions for the alternative work practice in 8§115.358. The
commission is proposing to retain the third-party audit require-
ment for sites that are using the alternative work practice on
valves in HRVOC service. The intent of the third-party audit is to
require an independent third-party verification that the owner or
operator is performing the leak detection procedures as required
by the rule. This third-party verification enhances the effective-
ness of the facility's LDAR program by identifying issues with the
facility’s normal monitoring practice and enables the owner or op-
erator to take corrective action. The third-party audit is equally
beneficial when the alternative work practice is used. Addition-
ally, removing the third-party audit requirements for sites using
the alternative work practice may be viewed by the EPA as back-
sliding. The proposed rule would retain the third-party audit re-
quirement; however, the audit must be performed in the same
manner as the procedure used by the owner or operator of the
site. Using a Method 21 audit field survey to verify the company’s
alternative work practice results, or alternatively, using the alter-
native work practice to verify the company’s Method 21 results,
would not serve the intended purpose of the third-party audit.
Therefore, the commission proposes the following revisions to
account for use of the alternative work practice in the audit pro-
visions in 8115.788. Minor non-substantive revisions are also
proposed to improve the structure and readability of the rule lan-
guage and do not change the meaning or requirements of the
rule.

The commission proposes to amend subsection (a)(2)(D) to
prohibit the use of the alternative work practice in §115.358 by
the independent third-party organization if the normal monitoring
method for valves in HRVOC service is according to Method
21. The commission also proposes to amend subsection (c)
to specify that the notification required under subsection (c)
must identify whether the audit will be conducted using Method
21 or the alternative work practice in §115.358. The proposed
amendment to subsection (e) would specify that if the inde-
pendent third-party audit results indicate deficiencies in the
implementation of Method 21 or in the implementation of the
alternative work practice in §115.358, the owner or operator
shall submit a corrective action plan with the audit report to the
TCEQ's Houston regional office.

The commission proposes a new subsection (h) to set specific
requirements for the third-party audit if the owner or operator is
using the alternative work practice for valves in HRVOC service.
Proposed new paragraph (1) would require that the field survey
be conducted as specified in 8115.788(a)(2), except that the
independent third-party organization shall perform the field
survey according to the alternative work practice in §115.358.
Proposed new paragraph (2) would establish different criteria
for the data review required in §115.788(a)(3) because the
current criteria are specific to the implementation of Method
21 and would not have any applicability under the alternative
work practice. Under proposed paragraph (2), the independent
third-party organization would conduct a review of all data and
video generated by the monitoring personnel in the previous
monitoring interval specified in §115.358. Proposed subpara-
graph (A) would require a review of the records to verify that:
1) the optical gas imaging instrument meets the requirements
in §115.358, 2) the daily instrument check was performed as
required in §115.358, and 3) the monitoring personnel have sat-
isfied the training requirements. Proposed new subparagraph
(B) would also require the review to include identification of
any: 1) instances that components were imaged at a distance
greater than demonstrated during the daily instrument check,
2) instances that the optical gas imaging instrument was not
operated in accordance with the manufacturer’s operating
parameters, and 3) leaking components in the video records
that were not identified as leaking by the routine monitoring
personnel. Proposed new subparagraph (C) would replace the
report content requirements in §115.788(a)(3)(A) and (B) with
the third-party organization’s review based on the requirements
of proposed new §115.788(h)(2)(A) and (B).

While the commission expects that owners or operators imple-
menting the alternative work practice would likely attempt to use
the alternative work practice as widely as possible to be cost ef-
fective, there is a possibility that a site may have some valves
in HRVOC service monitored according to Method 21 and some
according to the alternative work practice. Therefore, the com-
mission proposes a new §115.788(h)(3) to specify that if this sit-
uation does occur, the owner or operator shall perform the third-
party audit based on the how the majority of valves in HRVOC
service are monitored. The commission is not proposing to re-
quire both audit approaches if both monitoring work practices are
used. Proposed new paragraph (3) also specifies that the popu-
lation of valves used for the field survey must only include those
valves monitored according to the method used in the field sur-
vey, i.e., either the valves monitored according to Method 21, or
the valves monitored according to the alternative work practice.
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Finally, the commission proposes to reletter the existing subsec-
tion (h), regarding the executive director’s authority to specify
additional corrective action, as a new subsection (i).

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that, for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency or other units of state or local governments
as a result of administration or enforcement of the proposed
rules. No additional staff resources would be required for the
implementation of the proposed rules.

The EPA finalized the federal alternative work practice program
in December 2008. EPA'’s rules established an alternative work
practice using gas imaging technology to detect fugitive emission
leaks from equipment. The EPA allowed use of the alternative
work practice for numerous federal LDAR regulations in 40 CFR
Parts 60, 61, 63, and 65. Because of overlapping state rules and
permit requirements for fugitive emission controls, many facilities
will not be able to use the alternative work practice unless Texas
fugitive emission LDAR rules are revised. The proposed rules
would not require the use of the alternative work practice; rather
they would be an additional method available for companies to
use in detecting fugitive emissions. Companies can choose ei-
ther to use the alternative work practice or to continue using the
current Method 21-based work practice already required by rule
which uses hydrocarbon analyzers.

Petroleum refineries; natural gas or gasoline processing op-
erations; and synthetic organic chemical, polymer, resin, and
methyl-tert-butyl ether manufacturing processes in Gregg,
Nueces, and Victoria Counties and in the HGB, DFW, BPA,
and El Paso areas would be able to use the alternative work
practice. The alternative work practice uses optical gas imaging
instruments which allows 3,000 components per hour to be
evaluated compared to 500 components per hour with current
LDAR work practices. Use of the alternative work practice could
result in an 83% reduction in measurement time even though
optical gas imaging instruments do not determine emission
concentration and may not be as sensitive as Method 21 hy-
drocarbon analyzers in detecting small leaks. The alternative
work practice is expected to be used to detect large leaks more
quickly leading to faster repair of those leaks.

The proposed Chapter 115 alternative work practice rules are
not expected to have a fiscal impact on governmental entities
since they do not typically own or operate the types of facilities
affected by the proposed rulemaking.

PUBLIC BENEFITS AND COSTS

Nina Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules would be
protection of the environment and public health and safety by
providing an efficient alternative method for the reduction of VOC
and HRVOC emissions.

The proposed rules are not expected to have a significant fiscal
impact on individuals or businesses. Participation in the alter-
native work practice program would be voluntary. Petroleum
refineries in Gregg, Nueces, and Victoria Counties; petroleum
refineries, natural gas/gasoline processing operations; and
synthetic organic chemical, polymer, resin, and methyl-tert-butyl
ether manufacturing processes in the HGB, DFW, BPA, and

El Paso areas already required by Chapter 115 to measure
fugitive emissions would be affected by this rule. Staff estimates
that there are approximately 146 to 221 privately-owned and
operated facilities in these areas of the state that would be able
to choose the alternative work practice. Owners or operators
choosing to use the alternative work practice can purchase
equipment, train their personnel, and conduct the measure-
ments; or contract with other entities to provide this service.

Use of the alternative work practice could result in an 83% re-
duction in measurement time even though optical gas imaging
instruments do not determine emission concentration and may
not be as sensitive as Method 21 hydrocarbon analyzers in de-
tecting small leaks. The alternative work practice is expected to
be used to detect large leaks more quickly leading to faster re-
pair of those leaks.

If a business chooses to use the alternative work practice un-
der the proposed rules, it could spend as much as $108,000 for
a camera, associated hardware, camera maintenance, training
(for four operators), and recordkeeping in the first year of imple-
mentation. The initial training, a proposed requirement in this
rulemaking that is not included in the federal alternative work
practice, is estimated to be $7,800. In years two through five,
annual costs for maintenance and required training could be as
much as $9,000, with $4,000 for the required training and the re-
maining $5,000 for maintenance. Alternatively, a business could
use an outside contractor for detecting fugitive emissions using
the alternative work practice. Assuming a $37 per hour labor
rate for a contracted measurement technician and an 83% re-
duction in measurement time, staff estimates that the alternative
work practice would cost $12.33 per thousand components mea-
sured versus $74 for the current Method 21 practice. This could
result in estimated savings of $61.67 per thousand components
measured.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules since partic-
ipation in the alternative work practice is voluntary and most
small businesses do not own or operate the types of facilities
that would benefit from the alternative work practice. If a small
business does implement the alternative work practice, it would
experience the same costs and cost savings as those experi-
enced by large businesses.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is
not required because the proposed rules are required to comply
with state law and are not expected to adversely affect a small
or micro-business in a material way for the first five years that
the proposed rules are in effect.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed this proposed rulemaking in light of
the regulatory impact analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the proposed rule-
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making action does not meet the definition of a "major environ-
mental rule" as defined in that statute. A "major environmental
rule" is a rule, the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental
exposure and that may adversely affect in a material way the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
intent of the proposed rulemaking is to protect the environment,
but no adverse effects are anticipated.

Further, this rulemaking does not meet any of the four applicabil-
ity criteria of a "major environmental rule" as defined in the Texas
Government Code. Texas Government Code, §2001.0225 ap-
plies only to a major environmental rule, the result of which is to:
1) exceed a standard set by federal law, unless the rule is specif-
ically required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law.

The rulemaking implements requirements of 42 United States
Code (USC), §7410, which requires states to adopt a SIP that
provides for "implementation, maintenance, and enforcement" of
the NAAQS in each air quality control region of the state. While
42 USC, 87410 does not require specific programs, methods, or
reductions to meet the standard, a SIP must include "enforce-
able emission limitations and other control measures, means or
techniques.” It is true that the FCAA does require some specific
measures for SIP purposes, such as the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC, §7410. The provisions of the
FCAA recognize that states are in the best position to determine
what programs and controls are necessary or appropriate in or-
der to meet the NAAQS. This flexibility allows states, affected
industry, and the public to collaborate on the best methods to at-
tain the NAAQS for the specific regions in the state. Even though
the FCAA allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of 42 USC, §7410. Thus, while specific
measures are not generally required, the emission reductions
are required. States are not free to ignore the requirements of
42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule. The proposed rulemaking would allow for the use
of an alternative work practice, and its use is optional. Owners
or operators of sites subject to the Chapter 115 fugitive emis-
sion LDAR rules may choose to use the alternative work practice
or continue using the current traditional work practice. In addi-
tion, because optical gas imaging instruments have limitations
regarding the chemicals that can be detected, the commission
is not proposing an "all-in or all-out" approach. Even within the
same unit at a site, there may be different components in VOC
service that an optical gas imaging instrument is not capable of
detecting sufficient VOC species to be effectively used under the
alternative work practice. Therefore, companies must have suf-
ficient flexibility to evaluate which components the Chapter 115
alternative work practice is appropriate and which components
the traditional Method 21 work practice is still necessary. In the
Demonstrating Noninterference under FCAA, Section 110(l) sec-
tion, the commission clarifies why the inclusion of the Chapter
115 alternative work practice would not negatively impact the sta-
tus of the state’s attainment with the ozone NAAQS. For sources

subject to Subchapter D, Divisions 2 and 3, the alternative work
practice would be at least equivalent to and in some instances
more stringent than the current work practice in these rules. For
sources subject to Subchapter H, Division 3, use of the alterna-
tive work practice with retention of the specific requirements that
make the HRVOC rules more effective than traditional LDAR reg-
ulations would be at least equivalent to the current work practice
in these rules. Therefore, this rulemaking is proposed to meet
and not exceed requirements of federal law.

As discussed, this rulemaking action provides an option that sup-
plements the implementation of the requirements of 42 USC,
§7410. There is no contract or delegation agreement that covers
the topic that is the subject of this action. Therefore, the rule-
making does not exceed a standard set by federal law, exceed
an express requirement of state law, exceed a requirement of
a delegation agreement, nor is it adopted solely under the gen-
eral powers of the agency. Finally, this rulemaking action was
not developed solely under the general powers of the agency,
but is authorized by specific sections of Texas Health and Safety
Code (THSC), Chapter 382, Texas Clean Air Act, and the Texas
Water Code that are cited in the STATUTORY AUTHORITY sec-
tion of this rulemaking, including THSC, §8382.002, 382.011,
382.012, 382.016, 382.017, and 382.021. Therefore, this rule-
making action is not subject to the regulatory analysis provisions
of Texas Government Code, §2001.0225(b), because the rule-
making does not meet any of the four applicability requirements.

Written comments on the draft regulatory impact analysis de-
termination may be submitted to the contact person at the ad-
dress listed under the SUBMITTAL OF COMMENTS section of
this preamble.

TAKINGS IMPACT ASSESSMENT

The commission completed a takings impact assessment for this
rulemaking action under Texas Government Code, §2007.043.
The proposed rules would allow owners or operators of sites sub-
ject to the Chapter 115 fugitive emission LDAR rules to choose
to use the alternative work practice or continue using the cur-
rent traditional work practice. Specifically, the proposed new and
amended rules would not affect private property in a manner that
restricts or limits an owner’s right to the property that would oth-
erwise exist in the absence of a governmental action. Use of the
alternative work practice does not affect private real property,
and therefore, allowing this option does not constitute a taking.
Consequently, this rulemaking action does not meet the defini-
tion of a taking under Texas Government Code, §2007.002(5).

Additionally, Texas Government Code, §2007.003(b)(4) provides
that Chapter 2007 does not apply to this rulemaking action be-
cause it is reasonably taken to fulfill an obligation mandated by
federal law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(4), relating to
Actions and Rules Subject to the Coastal Management Program
(CMP) and therefore, requires that goals and policies of the CMP
be considered during the rulemaking process. The commission
reviewed this rulemaking for consistency with the CMP goals and
policies in accordance with the regulations of the Coastal Coor-
dination Council and determined that the rulemaking would not
affect any coastal natural resource areas because the rules only
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affect counties outside the CMP area and is, therefore, consis-
tent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Chapter 115 is an applicable requirement under 30 TAC Chapter
122, Federal Operating Permits Program. If the proposed new
and amended sections in Chapter 115, Subchapter D, Divisions
2 and 3, and Subchapter H, Division 3 are adopted, owners or
operators subject to the federal operating permit program must,
consistent with the revision process in Chapter 122, upon the
effective date of the rulemaking, revise their operating permit to
include the new Chapter 115 requirements if the owner or oper-
ator elects to use the optional alternative work practice specified
in this proposed rulemaking.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal in Irv-
ing on January 19, 2010, at 2:00 p.m. at the Irving Central Li-
brary Auditorium located at 801 West Irving Boulevard; in Austin
on January 20, 2010, at 2:00 p.m. in Building E, Room 201S, at
the commission’s central office located at 12100 Park 35 Circle;
and in Houston on January 21, 2010, at 2:00 p.m. in Conference
Room A at the Houston-Galveston Area Council located at 3555
Timmons Lane, Suite 120. The hearings are structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearings; however, commission staff members will be available
to discuss the proposal 30 minutes prior to each hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearings should con-
tact Charlotte Horn, Office of Legal Services at (512) 239-0779.
Requests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Jessica Rawlings, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at: http://wwwb5.tceq.state.tx.us/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2009-030-115-EN. The comment
period closes January 25, 2010. Copies of the proposed rule-
making can be obtained from the commission’'s Web site at
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.  For
further information, please contact Robert Gifford of the Air
Quality Division at (512) 239-3149.

SUBCHAPTER D. PETROLEUM REFINING,
NATURAL GAS PROCESSING, AND
PETROCHEMICAL PROCESSES

DIVISION 2. FUGITIVE EMISSION CONTROL
IN PETROLEUM REFINERIES IN GREGG,
NUECES, AND VICTORIA COUNTIES

30 TAC §8115.322 - 115.326

STATUTORY AUTHORITY

The amended sections are proposed under Texas Water Code
(TWC), 85.102, concerning General Powers, that provides the
commission with the general powers to carry out its duties un-
der the TWC; TWC, 8§85.103, concerning Rules, that authorizes
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; TWC, 85.105, concerning General
Policy, that authorizes the commission by rule to establish and
approve all general policy of the commission; and under Texas
Health and Safety Code (THSC), §382.017, concerning Rules,
that authorizes the commission to adopt rules consistent with the
policy and purposes of the Texas Clean Air Act. The amended
sections are also proposed under THSC, §382.002, concern-
ing Policy and Purpose, that establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; 8382.011, concerning General Powers and Duties, that au-
thorizes the commission to control the quality of the state’s air;
and 8382.012, concerning State Air Control Plan, that autho-
rizes the commission to prepare and develop a general, com-
prehensive plan for the proper control of the state’s air. The
amended sections are also proposed under THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
that authorizes the commission to prescribe reasonable require-
ments for the measuring and monitoring of air contaminant emis-
sions and 8382.021, concerning Sampling Methods and Proce-
dures, that authorizes the commission to prescribe the sampling
methods and procedures to determine compliance with its rules.
The amended sections are also proposed under FCAA, 42 USC,
887401, et seq., which requires states to submit SIP revisions
that specify the manner in which the NAAQS will be achieved
and maintained within each air quality control region of the state.

The amended sections implement THSC, §8382.002, 382.011,
382.012, 382.016, 382.017, 382.021, and FCAA, 42 USC,
§§7401 et seq.

§115.322. Control Requirements.

For Gregg, Nueces, and Victoria Counties, no person shall operate a pe-
troleum refinery without complying with the following requirements.

(1) No component may [shall] be allowed to have a volatile
organic compound (VOC) leak as defined in §101.1 of this title (relating
to Definitions) for more than 15 calendar days after the leak is found,
except as provided in paragraph (2) of this section. If the owner or op-
erator elects to use the alternative work practice specified in §115.358
of this title (relating to Alternative Work Practice), the definition of a
leak for the purposes of this paragraph is as specified in §115.358 of
this title, including any leak detected using the alternative work prac-
tice on a component that is subject to the requirements of this division
but not specifically selected for alternative work practice monitoring.

(2) A first attempt at repair must [shalf] be made no later
than five calendar days after the leak is found, and the component must
[shal] be repaired no later than 15 calendar days after the leak is found,
unless the repair of a component would require a unit shutdown that
[which] would create more emissions than the repair would eliminate.
A component in gas/vapor or light liquid service is considered to be re-
paired when it is monitored with an instrument using [Test] Method 21
and shown to no longer have a leak after adjustments or alterations to
the component. A component in heavy liquid service is considered to
be repaired when it is monitored by audio, visual, and olfactory means
and shown to no longer have a leak after adjustments or alterations to
the component. For any component that the owner or operator uses the
alternative work practice specified in §115.358 of this title, the com-
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this title or the normal monitoring method required under this division
and is demonstrated to no longer have a leak after adjustments or alter-
ations to the component. If the repair of a component would require a
unit shutdown that [which] would create more emissions than the re-
pair would eliminate, the repair may be delayed until the next scheduled
shutdown.

(3) All leaking components, as defined in paragraph (1) of
this section, that [whieh] cannot be repaired until the unit is shut down
for turnaround must [shal] be identified for such repair by tagging. The
executive director [at his discretion] may require early unit turnaround
or other appropriate action based on the number and severity of tagged
leaks awaiting turnaround.

(4) Except for pressure relief valves, no valves may [shal]
be installed or operated at the end of a pipe or line containing a VOC,
unless the pipe or line is sealed with a second valve, a blind flange, a
plug, or a cap. The sealing device may be removed only while a sample
is being taken or during maintenance operations, and when closing the
line, the upstream valve must [shall] be closed first.

(5) Pipeline valves and pressure relief valves in gaseous
VOC service must [shalf] be marked in some manner that will be read-
ily obvious to monitoring personnel. Alternatively, the owner or op-
erator of the refinery may choose to monitor all components in lig-
uid service on the schedule for components in gaseous service speci-
fied in §115.324(2) of this title (relating to Inspection Requirements).
If the owner or operator elects to use the alternative work practice in
§115.358 of this title to monitor components in liquid service, the fre-
guency must be as specified in §115.358 of this title.

8115.323. Alternate Control Requirements.

For all affected persons in Gregg, Nueces, and Victoria Counties, the
following alternate control techniques may apply.[:]

(1) Any alternate methods of demonstrating and document-
ing continuous compliance with the applicable control requirements or
exemption criteria in this division (relating to Fugitive Emission Con-
trol in Petroleum Refineries in Gregg, Nueces, and Victoria Counties)
may be approved by the executive director in accordance with §115.910
of this title (relating to Availability of Alternate Means of Control) if
emission reductions are demonstrated to be substantially equivalent.

(2) The executive director may approve an alternate mon-
itoring method if the refinery operator can demonstrate that the alter-
nate monitoring method satisfies the conditions of §115.324(7) of this
title (relating to Inspection Requirements). Any request for an alternate
monitoring method must be made in writing to the executive director.

(3) The owner or operator of a site in Gregg, Nueces, or
Victoria Counties that is subject to this division may use the alternative
work practice specified in §115.358 of this title (relating to Alternative
Work Practice) as an optional alternative to hydrocarbon gas analyzer
monitoring required under this division.

§115.324.

For Gregg, Nueces, and Victoria Counties, the owner or operator of a
petroleum refinery shall conduct a monitoring program consistent with
the following provisions.[:]

Inspection Requirements.

(1) The owner or operator shall measure [Measure] yearly
(with a hydrocarbon gas analyzer) the emissions from all:

(A) pump seals;
(B) pipeline valves in liquid service;
(C) process drains; and

(D) all valves elevated more than two meters above any
permanent structure.

(2) The owner or operator shall measure [Measure] quar-
terly (with a hydrocarbon gas analyzer) the emissions from all:

(A) compressor seals;
(B) pipeline valves in gaseous service; and
(C) pressure relief valves in gaseous service.

(3) The owner or operator shall visually [Visualy] inspect,
weekly, all pump seals.

(4) The owner or operator shall measure [Measure] (with a
hydrocarbon gas analyzer) the emissions from any component, except
those exempted by §115.327(2) - (3) of this title (relating to Exemp-
tions), whenever a potential leak is detected by sight, sound, or smell.

(5) The owner or operator shall measure [Measure] (with a
hydrocarbon gas analyzer) emissions from any relief valve that [which]
has vented to the atmosphere within 24 hours.

(6) Upon the detection of a leaking component, the owner
or operator shall affix to the leaking component a weatherproof and
readily visible tag, bearing an identification number and the date the
leak was located. This tag must [shal] remain in place until the leaking
component is repaired.

(7) The monitoring schedule of paragraphs (1) - (3) of this
section may be modified as follows.[:]

(A) After completion of the required quarterly valve
monitoring for a period of at least two years, the operator of a refinery
may request in writing to the executive director that the valve moni-
toring schedule be revised based on the percent of valves leaking. The
percent of valves leaking must [shal] be determined by dividing the
sum of valves leaking during current monitoring and valves for which
repair has been delayed by the total number of valves subject to the
requirements. This request must [shalf] include all data that have been
developed to justify the following modifications in the monitoring
schedule.[:]

(i) After [after] two consecutive quarterly leak de-
tection periods with the percent of valves leaking equal to or less than
2.0%, an owner or operator may begin to skip one of the quarterly leak
detection periods for the valves in gas/vapor and light liquid service.[;]

(if)  After [after] five consecutive quarterly leak de-
tection periods with the percent of valves leaking equal to or less than
2.0%, an owner or operator may begin to skip three of the quarterly leak
detection periods for the valves in gas/vapor and light liquid service.

(iii) Leak detection skip period requirements for any
New Source Performance Standard or National Emission Standard for
Hazardous Air Pollutants may be substituted for clauses (i) and (ii) of
this subparagraph.

(B) If the executive director determines that there is an
excessive number of leaks in any given process area, the executive
director [he] may require an increase in the frequency of monitoring
for that process area of the refinery.

(8) For any components that the owner or operator elects
to use the alternative work practice specified in §115.358 of this title
(relating to Alternative Work Practice), the following provisions apply.

(A) The frequency for monitoring of any components
listed in paragraphs (1) or (2) of this section must be the frequency
determined according to §115.358 of this title, except as specified in

subparagraph (C) of this paragraph.
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(B) The alternative monitoring schedules allowed un-
der paragraph (7) of this section are not allowed.

(C) If the owner or operator elects to use the alternative
work practice in §115.358 of this title to safisfy the hydrocarbon gas
analyzer monitoring requirement of paragraph (5) of this section, the
time limitation specified in paragraph (5) of this section for performing
the monitoring continues to apply.

(D) If the executive director determines that there is an
excessive number of leaks in any given process area that the alternative
work practice is used, the executive director may require an increase
in the frequency of monitoring under the alternative work practice for
that process area of the refinery.

8115.325. Testing Requirements.

For all affected persons in Gregg, Nueces, and Victoria Counties, com-
pliance with this division (relating to Fugitive Emission Control in
Petroleum Refineries in Gregg, Nueces, and Victoria Counties) must
[shal] be determined by applying the following test methods, as ap-
propriate:

(1) Method 21 (40 Code of Federal Regulations Part 60,
Appendix A-7 (October 17, 2000)) [Test Method 21 (40 CFR 60; Ap-
pendix A, effective 6/22/90)] for determining volatile organic com-
pound (VOC) leaks, with the provision that the[. The] leak detection
equipment can be calibrated with methane, propane, or hexane, but the
meter readout must be as parts per million by volume [(ppmv)] hexane;

(2) determination of true vapor pressure using American
Society for Testing and Materials [ASTM] Test Method D323-82
for the measurement of Reid vapor pressure, adjusted for 68 degrees
Fahrenheit (20 degrees Celsius) in accordance with American Petro-
leum Institute [(APH] Publication 2517, Third Edition, 1989; [ef]

(3) the alternative work practice specified in §115.358 of
this title (relating to Alternative Work Practice); or

(4) [€3)] minor modifications to these test methods ap-
proved by the executive director.

8115.326. Recordkeeping Requirements.

For Gregg, Nueces, and Victoria Counties, the owner or operator of
a petroleum refinery shall have the following recordkeeping require-
ments.

(1) The owner or operator shall submit [Submit] to the ex-
ecutive director a monitoring program plan. This plan must [shalf] con-
tain, at a minimum, a list of the refinery units and the quarter that the
unit [in which they] will be monitored, a copy of the log book format,
and the make and model of the monitoring equipment to be used. If
the owner or operator elects to use the alternative work practice speci-
fied in §115.358 of this title (relating to Alternative Work Practice), the
owner or operator must update and resubmit the plan to the executive
director. The updated plan must also:

(A) identify which units are monitored according to the
alternative work practice; and

(B) include the frequency of monitoring under the al-
ternative work practice.

(2) The owner or operator shall maintain [Maintain] a leak-
ing-components monitoring log for all leaks of more than 10,000 parts
per million by volume (ppmv) of volatile organic compound detected
by the monitoring program required by §115.324 of this title (relat-
ing to Inspection Requirements). If the owner or operator elects to
use the alternative work practice specified in §115.358 of this title, the

work practice. This log must [shalf] contain, at a minimum, the fol-
lowing data:

(A) the name of the process unit where the component
is located;

(B) the type of component (e.g., valve or seal);
(C) the tag number of the component;
(D) the date the component was monitored;

(E) the results of the monitoring (in ppmv), except for
components monitored according to the alternative work practice in
8115.358 of this title, which must be maintained according to paragraph
(4) of this section;

(F) arecord of the calibration of the monitoring instru-
ment, except for the daily instrument check specified in the alternative
work practice in §115.358 of this title, which must be maintained ac-
cording to paragraph (4) of this section;

(G) if a component is found leaking:

(i) the date that [en which] a leaking component is
discovered;

(ii) the date that [on which] a first attempt at repair
was made to a leaking component;

(iiif)  the date that [en whieh] a leaking component is
repaired;

(iv) the date and instrument reading of the recheck
procedure after a leaking component is repaired; and

(v) those leaks that cannot be repaired until turn-
around and the date that [en which] the leaking component is placed
on the shutdown list;

(H) the total number of components checked and the
total number of components found leaking; and

() the test method used ([Test] Method 21, [or]
sight/sound/smell, or the alternative work practice in §115.358 of this

title).

(3) The owner or operator shall retain [Retain] copies of
the monitoring log for a minimum of five years after the date that [on
whieh] the record was made or the report prepared.

(4) Ifanowner or operator elects to use the alternative work
practice in §115.358 of this title, the following records must be main-
tained in addition to the records required by paragraphs (1) - (3) of this
section.

(A) The owner or operator shall maintain a list of each
component that is monitored according to the alternative work practice
of this section.

(B) The owner or operator shall maintain records of the
detection sensitivity level selected from the table in §115.358(e)(1) of
this title.

(C) The owner or operator shall maintain records of the
analysis to determine the component in contact with the lowest mass
fraction of chemicals that are detectable, as required by the daily in-
strument check procedure referenced in §115.358(c)(2) of this title.

(D) The owner or operator shall maintain records of the
technical basis for the mass fraction of detectable chemicals used for
the daily instrument check procedure referenced in §115.358(c)(2) of

log must also be maintained for all leaks detected using the alternative

this title.
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(E) The owner or operator shall maintain records of
each daily instrument check required by §115.358(c)(2) of this title.
These records include:

(i) the flow meter reading of the leak used in the
daily instrument check and the distance from which the leak was im-
aged,;

(ii) a video record, with a date and time stamp, of
the daily instrument check for each configuration and operator of the
optical gas imaging instrument used during monitoring; and

(iii)  the name of each operator performing the daily
instrument check.

(F) The owner or operator shall maintain records of the
leak survey results as follows for all components that the owner or
operator uses the alternative work practice in §115.358 of this title.

(i) Avideo record must be used to document the leak
survey results and the results of the recheck to verify the leak has been
repaired, if the alternative work practice is used to perform the recheck.
The video record must meet the following requirements.

(1) The video record must include a time and date
stamp for each monitoring event.

(1) Each component must be identifiable in the

video record.

(i) The records must include the names of each op-
erator performing the leak survey for each monitoring event.

(G) The owner or operator shall maintain records of the

annual Method 21 screening required by §115.358(f) of this title, in-

cluding:
(i) the components screened,

(i) the concentration measured according to
Method 21;

(iii) the date and time of the Method 21 screening;

and
(iv) the calibrations required by Method 21.
(H) The owner or operator shall maintain records of the

training required by §115.358(h) of this title.

(1) The owner or operator shall maintain records of the
optical gas imaging instrument manufacturer’s operating parameters.

(5) [(4)] The owner or operator shall maintain [Maintain]
all monitoring records for at least five years and make them available
for review upon request by authorized representatives of the executive
director, United States Environmental Protection Agency [EPA], or lo-
cal air pollution control agencies with jurisdiction.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,
20009.

TRD-200905755

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: January 24, 2010
For further information, please call: (512) 239-0177

¢ ¢ ¢

DIVISION 3. FUGITIVE EMISSION CONTROL
IN PETROLEUM REFINING, NATURAL
GAS/GASOLINE PROCESSING, AND
PETROCHEMICAL PROCESSES IN OZONE
NONATTAINMENT AREAS

30 TAC §8115.352 - 115.358

STATUTORY AUTHORITY

The amended and new sections are proposed under Texas Wa-
ter Code (TWC), 85.102, concerning General Powers, that pro-
vides the commission with the general powers to carry out its
duties under the TWC; TWC, 85.103, concerning Rules, that au-
thorizes the commission to adopt rules necessary to carry out
its powers and duties under the TWC; TWC, 85.105, concerning
General Policy, that authorizes the commission by rule to estab-
lish and approve all general policy of the commission; and un-
der Texas Health and Safety Code (THSC), §382.017, concern-
ing Rules, that authorizes the commission to adopt rules con-
sistent with the policy and purposes of the Texas Clean Air Act.
The amended and new sections are also proposed under THSC,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, that authorizes the commission to control the qual-
ity of the state’s air; and §382.012, concerning State Air Control
Plan, that authorizes the commission to prepare and develop a
general, comprehensive plan for the proper control of the state’s
air. The amended and new sections are also proposed under
THSC, §382.016, concerning Monitoring Requirements; Exami-
nation of Records, that authorizes the commission to prescribe
reasonable requirements for the measuring and monitoring of
air contaminant emissions and §382.021, concerning Sampling
Methods and Procedures, that authorizes the commission to pre-
scribe the sampling methods and procedures to determine com-
pliance with its rules. The amended and new sections are also
proposed under FCAA, 42 USC, 887401, et seq., which requires
states to submit SIP revisions that specify the manner in which
the NAAQS will be achieved and maintained within each air qual-
ity control region of the state.

The amended and new sections implement THSC, §8382.002,
382.011, 382.012, 382.016, 382.017, 382.021, and FCAA, 42
USC, §87401 et seq.

§115.352. Control Requirements.

For the Beaumont-Port Arthur, Dallas-Fort Worth, [Beaument/Port
Arthur; Dallas/Fort Werth;] EI Paso, and Houston-Galveston-Brazoria
[Houston/Galveston/Brazoria] areas as defined in §115.10 of this title
(relating to Definitions), no person shall operate a petroleum refinery;
a synthetic organic chemical, polymer, resin, or methyl-tert-butyl
ether manufacturing process; or a natural gas/gasoline processing
operation, as defined in §115.10 of this title, without complying with
the following requirements.

(1) Except as provided in paragraph (2) of this section,
no component may be allowed to have a volatile organic compound
(VOC) leak for more than 15 calendar days after the leak is found that
meets [exceeds] the following:

(A) forall components except pump seals and compres-
sor seals, a screening concentration greater than 500 parts per million
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by volume (ppmv) above background as methane, or the dripping or
exuding of process fluid based on sight, smell, or sound; [and]

(B) for pump seals and compressor seals, a screening
concentration greater than 10,000 ppmv above background as methane,
or the dripping or exuding of process fluid based on sight, smell, or
sound; and[-]

(C) if the owner or operator elects to use the alternative
work practice specified in §115.358 of this title (relating to Alternative

including any leak detected using the alternative work practice on a
component that is subject to the requirements of this division but not
specifically selected for alternative work practice monitoring.

(2) Afirstattempt at repair must be made no later than five
calendar days after the leak is found and the component must be re-
paired no later than 15 calendar days after the leak is found, unless the
repair of the component would require a unit shutdown that would cre-
ate more emissions than the repair would eliminate. A component in
gas/vapor or light liquid service is considered to be repaired when it is
monitored with an instrument using United States Environmental Pro-
tection Agency [Test] Method 21 in 40 Code of Federal Regulations
(CFR) Part 60, Appendix A-7 [A] (October 17, 2000) and shown to no
longer have a leak after adjustments or alterations to the component. A
component in heavy liquid service is considered to be repaired when
it is inspected by audio, visual, and olfactory means and shown to no
longer have a leak after adjustments or alterations to the component.
For any component that the owner or operator uses the alternative work
practice specified in §115.358 of this title, the component is considered
repaired when the component is demonstrated to no longer have a leak
after adjustments or alterations to the component by either screening
using an optical gas imaging instrument as specified in §115.358 of this
title or by the normal monitoring method required under this division.
If the repair of a component within 15 days after the leak is detected
would require a process unit shutdown that would create more emis-
sions than the repair would eliminate, the repair may be delayed until
the next scheduled process unit shutdown.

(A) Delay of repair beyond a process unit shutdown will
be allowed for a component if that component is isolated from the
process and does not remain in VOC service.

(B) Valves that can be safely repaired without a process
unit shutdown may not be placed on the shutdown list.

(C) Delay of repair will be allowed for pumps, com-
pressors, or agitators if the repair is completed as soon as practicable,
but not later than six months after the leak was detected, and the repair
requires replacing the existing seal design with:

(i) adual mechanical seal system that includes a bar-
rier fluid system;

(ii) a system that is designed with no externally ac-
tuated shaft penetrating the housing; or

(iii) a closed-vent system and control device that
meets the requirements of §115.122(a)(2) of this title (relating to
Control Requirements).

(3) All leaking components, as defined in paragraph (1) of
this section, that cannot be repaired until a process unit shutdown must
be identified for such repair by tagging. The executive director[; at
his discretion,] may require an early process unit shutdown or other
appropriate action based on the number and severity of tagged leaks
awaiting a process unit shutdown.

(4) No valves may be installed or operated at the end of
a pipe or line containing VOC unless the pipe or line is sealed with a

second valve, a blind flange, or a tightly-fitting plug or cap. The sealing
device may be removed only while a sample is being taken or during
maintenance operations, and when closing the line, the upstream valve
must be closed first.

(5) Construction of new and reworked piping, valves, and
pump and compressor systems must conform to applicable American
National Standards Institute, American Petroleum Institute, American
Society of Mechanical Engineers, or equivalent codes.

(6) New and reworked underground process pipelines must
contain no buried valves such that fugitive emission monitoring is ren-
dered impractical.

(7) Totheextentthat good engineering practice will permit,
new and reworked components must be so located to be reasonably ac-
cessible for leak-checking during plant operation. A difficult-to-moni-
tor component is a component that cannot be inspected without elevat-
ing the monitoring personnel more than two meters above a permanent
support surface or that requires a permit for confined space entry as de-
fined in 29 CFR §1910.146 (December 1, 1998). Difficult-to-monitor
components must be identified in a list to be made available upon re-

quest as specified in §115.356(5) [8415:356(4)] of this title (relating to

Recordkeeping Requirements).

(8) New and reworked piping connections must be welded,
flanged, or consist of pressed and permanently formed metal-to-metal
seals. Screwed connections are permissible only on new piping smaller
than two inches in diameter.

(9) For pressure relief valves installed in series with a rup-
ture disk, pin, second relief valve, or other similar leak-tight pressure
relief component, a pressure gauge or an equivalent device or system
must be installed between the relief valve and the other pressure re-
lief component to monitor for leakage past the first component. When
leakage is detected past the first component, that component must be
repaired or replaced at the earliest opportunity, but no later than the
next process unit shutdown. Equivalent devices or systems must be
identified in a list to be made available upon request as specified in
§115.356(5) [§415-356(4)] of this title and must have been approved
by the methods required by 8§115.353 of this title (relating to Alternate
Control Requirements).

(10)  Any petroleum refinery; synthetic organic chemical,
polymer, resin, or methyl-tert-butyl ether manufacturing process; or
natural gas/gasoline processing operation in the Houston-Galveston-
Brazoria [Houston/Galveston/Brazoria] area in which a highly-reac-
tive volatile organic compound, as defined in §115.10 of this title, is
a raw material, intermediate, final product, or in a waste stream is sub-
ject to the requirements of Subchapter H of this chapter (relating to
Highly-Reactive Volatile Organic Compounds) in addition to the ap-
plicable requirements of this division (relating to Fugitive Emission
Control in Petroleum Refining, Natural Gas/Gasoline Processing, and
Petrochemical Processes in Ozone Nonattainment Areas).

§115.353. Alternate Control Requirements.

(a) For all affected persons in the Beaumont-Port Arthur, Dal-
las-Fort Worth, [Beaumoent/Port Arthur, Dallas/Fert Woerth;] El Paso,
and Houston-Galveston-Brazoria [Heusten/Galveston] areas, any al-
ternate methods of demonstrating and documenting continuous com-
pliance with the applicable control requirements or exemption criteria
in this division (relating to Fugitive Emission Control in Petroleum Re-
fining, Natural Gas/Gasoline Processing, and Petrochemical Processes
in Ozone Nonattainment Areas) may be approved by the executive di-
rector in accordance with §115.910 of this title (relating to Availability
of Alternate Means of Control) if emission reductions are demonstrated
to be substantially equivalent.
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(b) The owner or operator of a site subject to the requirements
of this division may use the alternative work practice specified in
§115.358 of this title (relating to Alternative Work Practice) as an
optional alternative to hydrocarbon gas analyzer monitoring required
under this division.

§115.354. Monitoring and Inspection Requirements.

All affected persons in the Beaumont-Port Arthur, Dallas-Fort Worth,
[Beaumont/Port Arthur, Dallas/Fort Werth;] EI Paso, and Houston-
Galveston-Brazoria [Heuston/Galveston/Brazoria] areas shall [must]
conduct a monitoring and inspection program consistent with the fol-
lowing provisions.

(1) Monitor yearly (with a hydrocarbon gas analyzer) the
emissions from all:

(A) process drains that receive or contact affected
volatile organic compound wastewater streams as defined in Subchap-
ter B, Division 4 of this chapter (relating to Industrial Wastewater);

(B) difficult-to-monitor components as identified in
8115.352(7) of this title (relating to Control Requirements) that would
otherwise be subject to more frequent monitoring under paragraph (2)
of this section; and

(C) unsafe-to-monitor components that would other-
wise be subject to more frequent monitoring. An unsafe-to-monitor
component is a component that the owner or operator determines is
unsafe to monitor because monitoring personnel would be exposed to
an immediate danger as a consequence of conducting the monitoring.
Components that are unsafe to monitor must be identified in a list
made available upon request as specified in §115.356(5) [§115.356(4)]
of this title (relating to Recordkeeping Requirements). If an un-
safe-to-monitor component is not considered safe to monitor within
a calendar year, then it must be monitored as soon as possible during
times that are safe to monitor.

(2) Monitor each calendar quarter (with a hydrocarbon gas
analyzer) the screening concentration from all:

(A) compressor seals;

(B) pump seals;

(C) accessible valves; and

(D) pressure relief valves in gaseous service.

(3) Inspect weekly, by visual, audio, and/or olfactory
means, all flanges, excluding flanges that are monitored at least once
each calendar year using United States Environmental Protection
Agency [Test] Method 21 in 40 Code of Federal Regulations Part 60,
Appendix A-7 [A] (October 17, 2000) and excluding flanges that are
unsafe to inspect. Flanges that are unsafe to inspect must be identified
in a list made available upon request. If an unsafe-to-inspect flange is
not considered safe to inspect within the required weekly time frame,
then it must be inspected as soon as possible during a time that it is
safe to inspect.

(4) Monitor (with a hydrocarbon gas analyzer) emissions
from any relief valve that has vented to the atmosphere within 24 hours
of the release, excluding relief valves that are unsafe to monitor or
difficult to monitor. Relief valves that are unsafe to monitor must be
monitored as soon as possible after relieving during times that are safe
to monitor. Relief valves that are difficult to monitor must be monitored
within 15 days after a release.

(5) Upon the detection of a leaking component, affix to the
leaking component a weatherproof and readily visible tag, bearing an
identification number and the date the leak was detected. This tag must
remain in place until the leaking component is repaired. Tagging of dif-

ficult-to-monitor leaking components may be done by reference tag-
ging. The reference tag should be located as close as possible to the
leaking component and should clearly identify the leaking component
and its location.

(6) The monitoring schedule of paragraphs (1) - (3) of this
section may be modified to require an increase in the frequency of mon-
itoring in a given process area if the executive director determines that
there is an excessive number of leaks in that process area.

(7) After completion of the required quarterly valve moni-
toring for a period of at least two years, the operator of a petroleum re-
finery; synthetic organic chemical, polymer, resin, or methyl-tert-butyl
ether manufacturing process; or a natural gas/gasoline processing op-
eration may request in writing to the executive director that the valve
monitoring schedule be revised based on the percent of valves leaking.
The percent of valves leaking must be determined by dividing the sum
of valves leaking during the current monitoring period and valves for
which repair has been delayed (including valves that have been clas-
sified as non-repairable under §115.357(8) of this title (relating to Ex-
emptions)) by the total number of valves subject to the requirements.
This request must include all data that have been developed to justify
the following modifications in the monitoring schedule.

(A) After two consecutive quarterly leak detection pe-
riods with the percent of valves leaking equal to or less than 2.0%, an
owner or operator may begin to skip one of the quarterly leak detection
periods for the valves in gas/vapor and light liquid service.

(B) After five consecutive quarterly leak detection pe-
riods with the percent of valves leaking equal to or less than 2.0%, an
owner or operator may begin to skip three of the quarterly leak detec-
tion periods for the valves in gas/vapor and light liquid service.

(8) Alternate monitoring schedules approved before
November 15, 1996, under §88115.324(a)(8)(A), 115.334(3)(A), and
115.344(3)(A) of this title (relating to Inspection Requirements), as in
effect December 3, 1993, are approved monitoring schedules for the
purposes of paragraph (7) of this section.

(9) All component monitoring must occur when the com-
ponent is in contact with process material and the process unit is in
service. If a unit is not operating during the required monitoring pe-
riod but a component in that unit is in contact with process fluid that is
circulating or under pressure, then that component is considered to be
in service and is required to be monitored. Valves must be in gaseous
or light liquid service to be considered in the total valve count for al-
ternate valve monitoring schedules of paragraph (7) of this section.

(10) Monitored screening concentrations must be recorded
for each component in gaseous or light liquid service. Notations such
as "pegged,"” "off scale,” "leaking," "not leaking," or "below leak defini-
tion" may not be substituted for hydrocarbon gas analyzer results. For
readings that are higher than the upper end of the scale (i.e., pegged)
even when using the highest scale setting or a dilution probe, record
a default pegged value of 100,000 parts per million by volume. This
requirement does not apply to monitoring using an optical gas imaging
instrument in accordance with §115.358 of this title (relating to Alter-
native Work Practice).

(11) All new connectors must be checked for leaks within
30 days of being placed in volatile organic compound service by mon-
itoring with a hydrocarbon gas analyzer for components in light liquid
and gas service and by using visual, audio, and/or olfactory means for
components in heavy liquid service. Components that are unsafe to
monitor or inspect are exempt from this requirement if they are mon-
itored or inspected as soon as possible during times that are safe to
monitor.
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(12)  All exemptions for valves with a nominal size of two
inches or less expired on July 31, 1992 (final compliance date).

(13) For any components that the owner or operator elects

the following provisions apply.

(A) The frequency for monitoring of any components
listed in this section must be the frequency determined according to
§115.358 of this title, except as specified in subparagraph (C) of this

paragraph.

(B) The alternative monitoring schedules allowed un-
der paragraphs (7) and (8) of this section are not allowed.

(C) If the owner or operator elects to use the alterna-
tive work practice in §115.358 of this title to satisfy the hydrocarbon
gas analyzer monitoring requirements of paragraphs (4) or (11) of this
section, the time limitations specified in paragraphs (4) and (11) on per-
forming the monitoring continue to apply.

(D) If the component is within a class of equipment
(e.g., valves, flanges, etc.) that the owner or operator has elected to
use the alternative work practice and the component meets all other
conditions specified in §115.358 of this title for acceptable use of the
alternative work practice, then the component may not be classified as
difficult-to-monitor under §115.352(7) of this title unless in order to
image the component as required by §115.358 of this title the monitor-
ing personnel would have to be elevated more than two meters above a
permanent support surface or would require a permit for confined space
entry as defined in 29 Code of Federal Regulations §1910.146 (De-
cember 1, 1998). If the component does qualify as difficult-to-mon-
itor using the alternative work practice in §115.358 of this title, the
owner or operator may use either Method 21 or the alternative work
practice at the monitoring frequency specified in paragraph (1) of this

section. Any components classified as difficult-to-monitor under the
alternative work practice must be identified as such in the list required
in §115.352(7) of this title.

(E) The owner or operator that elects to use the alter-
native work practice in §115.358 of this title may still classify a com-
ponent as unsafe-to-monitor as allowed under paragraph (1)(C) of this

drocarbon gas analyzer or the alternative work practice. The owner
or operator may use either Method 21 or the alternative work practice
at the monitoring frequency specified in paragraph (1) of this section.
Any components classified as unsafe-to-monitor under the alternative
work practice must be identified as such in the list required in para-
graph (1)(C) of this section.

(F) If the executive director determines that there is an
excessive number of leaks in any given process area that the alternative
work practice is used, the executive director may require an increase in
the frequency of monitoring under the alternative work practice in that
process area.

§115.355. Approved Test Methods.

For all affected persons in the Beaumont-Port Arthur, Dallas-Fort
Worth, [Beaumont/Port Arthur, Dallas/Fort Worth,] El Paso, and
Houston-Galveston-Brazoria [Houston/Galveston/Brazoria] areas,
compliance with this division (relating to Fugitive Emission Con-
trol in Petroleum Refining, Natural Gas/Gasoline Processing, and
Petrochemical Processes in Ozone Nonattainment Areas) must be
determined by applying the following test methods, as appropriate:

(1) [Fest] Method 21 (40 Code of Federal Regulations Part
60, Appendix A-7 [A] (October 17, 2000)) for determining volatile
organic compound leaks;

(2) determination of true vapor pressure using American
Society for Testing and Materials Test Methods D323-89, D2879,
D4953, D5190, or D5191 for the measurement of Reid vapor pressure,
adjusted for 68 degrees Fahrenheit (20 degrees Celsius) in accordance
with American Petroleum Institute Publication 2517, Third Edition,
1989;

(3) _the alternative work practice specified in §115.358 of
this title (relating to Alternative Work Practice);

(4) [€3)] minor modifications to these test methods ap-
proved by the executive director; or

(5) [(4)] equivalent determinations using published vapor
pressure data or accepted engineering calculations.

8115.356. Recordkeeping Requirements.

All affected persons in the Beaumont-Port Arthur, Dallas-Fort Worth,
[Beaumeont/Port Arthur, Dalas/Fort Werth,] El Paso, and Houston-
Galveston-Brazoria [Heusten/ Galveston/Brazeria] areas shall main-
tain the following records, either electronically or in hard copy form,
except for any video records required by paragraph (4) of this section
which must be maintained electronically.[:]

(1) The owner or operator shall maintain records identify-
ing each process unit subject to fugitive monitoring in accordance with
this division (relating to Fugitive Emission Control in Petroleum Re-
fining, Natural Gas/Gasoline Processing, and Petrochemical Processes
in Ozone Nonattainment Areas) including, at a minimum, the follow-
ing information:

(A) the name of each process unit;

(B) a scale plot plan showing the location of each
process unit;

(C) process flow diagrams for each process unit show-
ing the general process streams and major equipment on which the
components are located; and

(D) the expected volatile organic compound emissions
if the process unit is shut down for repair of components or other equip-
ment, including:

(i) the total emissions;
(if) the calculations used; and
(iii) engineering assumptions applied;

(2) The owner or operator shall maintain records on com-
ponents and process areas that contain, at a minimum, the following
data:

(A) the name of the process unit where the component
is located;

(B) the type of component (e.g., pump, compressor,
valve, pressure relief valve, etc);

(C) all data collected in accordance with the monitoring
and inspection requirements of §115.354 of this title (relating to Mon-
itoring and Inspection Requirements) for each component required to
be monitored with a hydrocarbon gas analyzer;

(D) the calibration of the monitoring instrument;
(E) if acomponent is found leaking, if applicable:

(i) the component identification and method of leak
determination ([Test] Method 21 in 40 Code of Federal Regulations
Part 60, Appendix A-7 [A] (October 17, 2000), the alternative work
practice in §115.358 of this title (relating to Alternative Work Practice),
sight/sound/smell, or inert gas or hydraulic testing);
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(ii) the date that a leaking component is discovered;

(iii)  the date that a first attempt at repair was made
to a leaking component;

(iv) the date that a leaking component is repaired;

(v) the date and instrument reading of the recheck
procedure after a leaking component is repaired,;

(vi) the date that the leaking component is placed on
the shutdown list; and

(vii) the date that the leaking component was taken
out of service; and

(F) [maintain] records of any audio, visual, and olfac-
tory inspections of connectors, but only if a leak is detected.[;]

(3) The owner or operator shall maintain records by
process unit identifying and justifying each:

(A) unsafe-to-monitor component and unsafe-to-in-
spect flange;

(B) difficult-to-monitor component; and

(C) each exemption by component claimed under
§115.357 of this title (relating to Exemptions). The components may
be identified by one or more of the following methods:

(i) aplant site plan;

(ii) color coding;

(iiif) awritten or electronic database;

(iv) designation of process unit boundaries;

(v) some form of weatherproof identification; or

(vi) process flow diagrams that exhibit sufficient de-
tail to identify major pieces of equipment, including major process
flows to, from, and within a process unit. Major equipment includes,
but is not limited to, columns, reactors, pumps, compressors, drums,
tanks, and exchangers.[; and]

(4) Ifanowner or operator elects to use the alternative work

tained in addition to the records required by paragraphs (1) - (3) of this
section.

(A) The owner or operator shall maintain a list of all
components that are monitored according to the alternative work prac-
tice of this section.

(B) The owner or operator shall maintain records of the
detection sensitivity level selected from the table in §115.358(e)(1) of
this title.

(C) The owner or operator shall maintain records of the

fraction of chemicals that are detectable, as required by the daily in-
strument check procedure referenced in §115.358(c)(2) of this title.

(D) The owner or operator shall maintain records of the
technical basis for the mass fraction of detectable chemicals used for
daily instrument check procedure referenced in §115.358(c)(2) of this
title.

(E) The owner or operator shall maintain records of

These records include:

(i) the flow meter reading of the leak used in the
daily instrument check and the distance from which the leak was im-

aged,

(i) a video record, with a date and time stamp, of
the daily instrument check for each configuration and operator of the
optical gas imaging instrument used during monitoring; and

(iii) the name of each operator performing the daily
instrument check.

(F) The owner or operator shall maintain records of the
leak survey results as follows for all components that the owner or
operator uses the alternative work practice in 8115.358 of this title.

(i) Avideo record must be used to document the leak
survey results and the results of the recheck to verify the leak has been
repaired, if the alternative work practice is used to perform the recheck.
The video record must meet the following requirements.

(1) The video record must include a time and date
stamp for each monitoring event.

(1) Each component must be identifiable in the

video record.

(ii)  The records must include the names of each op-
erator performing the leak survey for each monitoring event.

(G) The owner or operator shall maintain records of the
annual Method 21 screening required by §115.358(f) of this title, in-

(i) the components screened,;

(i) the concentration measured according to

Method 21,
(iii) the date and time of the Method 21 screening;

and
(iv) the calibrations required by Method 21.
(H) ~ The owner or operator shall maintain records of the
training required by 8115.358(h) of this title.
(1) The owner or operator shall maintain records of the
optical gas imaging instrument manufacturer’s operating parameters.

(5) [(4)] The owner or operator shall maintain all monitor-
ing records for at least five years and make them available for review
upon request by authorized representatives of the executive director,
United States Environmental Protection Agency, or local air pollution
control agencies with jurisdiction, except that the five-year record re-
tention requirement does not apply to records generated before Decem-
ber 31, 2000.

§115.357.

Exemptions.

For all affected persons in the Beaumont-Port Arthur, Dallas-Fort
Worth, [Beaumont/Port Arthur, Dallas/Fort Worth,] El Paso, and
Houston-Galveston-Brazoria [Houston/Galveston/Brazoria] areas, the
following exemptions apply.

(1) Components that contact a process fluid containing
volatile organic compounds (VOC) [(VOCs)] having a true vapor
pressure equal to or less than 0.044 pounds per square inch, absolute
(psia) (0.3 kiloPascals) at 68 degrees Fahrenheit (20 degrees Celsius)
are exempt from the instrument monitoring (with a hydrocarbon gas
analyzer) requirements of §115.354(1) and (2) of this title (relating
to Monitoring and Inspection Requirements) if the components are
inspected by visual, audio, and/or olfactory means according to the
inspection schedules specified in §115.354(1) and (2) of this title.

34 TexReg 9336 December 25, 2009 Texas Register



(2) Conservation vents or other devices on atmospheric
storage tanks that are actuated either by a vacuum or a pressure of
no more than 2.5 pounds per square inch, gauge (psig), pressure
relief valves equipped with a rupture disk or venting to a control
device, components in continuous vacuum service, and valves that
are not externally regulated (such as in-line check valves) are exempt
from the requirements of this division (relating to Fugitive Emission
Control in Petroleum Refining, Natural Gas/Gasoline Processing, and
Petrochemical Processes in Ozone Nonattainment Areas), except that
each pressure relief valve equipped with a rupture disk must comply
with §115.352(9) and §115.356(3)(C) of this title (relating to Control
Requirements and Recordkeeping Requirements).

(3) Compressors in hydrogen service are exempt from the
requirements of 8§115.354 of this title if the owner or operator demon-
strates that the percent hydrogen content can be reasonably expected to
always exceed 50.0% by volume.

(4) All pumps and compressors that are equipped with a
shaft sealing system that prevents or detects emissions of VOC from
the seal are exempt from the monitoring requirement of 8§115.354 of
this title. These seal systems may include, but are not limited to, dual
pump seals with barrier fluid at higher pressure than process pressure,
seals degassing to vent control systems kept in good working order, or
seals equipped with an automatic seal failure detection and alarm sys-
tem. Submerged pumps or sealless pumps (including, but not limited
to, diaphragm, canned, or magnetic driven pumps) may be used to sat-
isfy the requirements of this paragraph.

(5) Reciprocating compressors and positive displacement
pumps used in natural gas/gasoline processing operations are exempt
from the requirements of this division except §115.356(3)(C) of this
title.

(6) Components at a petroleum refinery or synthetic or-
ganic chemical, polymer, resin, or methyl-tert-butyl ether manufactur-
ing process, that contact a process fluid that contains less than 10%
VOC by weight and components at a natural gas/gasoline processing
operation that contact a process fluid that contains less than 1.0% VOC
by weight are exempt from the requirements of this division except
§115.356(3)(C) of this title.

(7) Plantsites covered by a single account number with less
than 250 components in VOC service are exempt from the requirements
of this division except §115.356(3)(C) of this title.

(8) Components in ethylene, propane, or propylene ser-
vice, not to exceed 5.0% of the total components, may be classified
as non-repairable beyond the second repair attempt at 500 parts per
million by volume (ppmv). These components will remain in the
fugitive monitoring program and be repaired no later than 15 calendar
days after the concentration of VOC detected via United States Envi-
ronmental Protection Agency [Test] Method 21 in 40 Code of Federal
Regulations (CFR) Part 60, Appendix A-7 [A] (October 17, 2000)
exceeds 10,000 ppmv. For the purposes of this division, components
that contact a process fluid with greater than 85% ethylene, propane, or
propylene by weight are considered in ethylene, propane, or propylene
service, respectively. If the owner or operator elects to use the alter-
native work practice in §115.358 of this title (relating to Alternative
Work Practice), this exemption may not be claimed for any component

(9) The following valves are exempt from the requirements
of §115.352(4) of this title:

(A) pressure relief valves;

(B) open-ended valves or lines in an emergency shut-
down system that are designed to open automatically in the event of an
emissions event;

(C) open-ended valves or lines containing materials that
would autocatalytically polymerize or would present an explosion, se-
rious overpressure, or other safety hazard if capped or equipped with a
double block and bleed system; and

(D) valves rated greater than 10,000 psig.

(10) Instrumentation systems, as defined in 40 CFR
863.161 (January 17, 1997), that meet 40 CFR 863.169 (June 20,
1996) are exempt from the requirements of this division except
§115.356(3)(C) of this title.

(11) Sampling connection systems, as defined in 40 CFR
863.161 (January 17, 1997), that meet the requirements of 40 CFR
863.166(a) and (b) (June 20, 1996) are exempt from the requirements
of this division except §115.356(3)(C) of this title.

(12) Components that are insulated, making them inacces-
sible to monitoring with a hydrocarbon gas analyzer, are exempt from
the monitoring requirements of §115.354(1), (2), and (4) of this title.

(13) Components/systems that contact a process fluid con-
taining VOC having a true vapor pressure equal to or less than 0.002
psia at 68 degrees Fahrenheit are exempt from the requirements of this
division except §115.356(3)(C) of this title.

(14) In the Houston-Galveston-Brazoria [Houston/Galve-
ston/Brazoria] area, the requirements of Subchapter H of this chapter
(relating to Highly-Reactive Volatile Organic Compounds) may apply
to components that qualify for one or more of the exemptions in para-
graphs (1) - (11) of this section at any petroleum refinery; synthetic
organic chemical, polymer, resin, or methyl-tert-butyl ether manufac-
turing process; or natural gas/gasoline processing operation in which
a highly-reactive volatile organic compound, as defined in §115.10 of
this title (relating to Definitions), is a raw material, intermediate, final
product, or in a waste stream.

§115.358. Alternative Work Practice.

(a) Alternative work practice applicability. The owner or
operator of a site subject to this division (relating to Fugitive Emission
Control in Petroleum Refining, Natural Gas/Gasoline Processing,
and Petrochemical Processes in Ozone Nonattainment Areas) or any
other division of this chapter (relating to Control of Air Pollution
from Volatile Organic Compounds), when specifically allowed by that
division, may use the alternative work practice of this section as an
optional alternative to hydrocarbon gas analyzer monitoring required
under the applicable division. The alternative work practice described
in this section may only be used for components with a leak definition
specified by a division of this chapter of 500 parts per million by
volume (ppmv) or greater.

(b) Definitions. For the purposes of this section, the following
terms have the following meanings.

that is monitored according to the alternative work practice unless the
owner or operator demonstrates the leak concentration does not exceed
10,000 ppmv using Method 21 and the owner or operator continues to
monitor the component using both the alternative work practice and
Method 21 according to the frequency specified in §115.358 of this

(1)  Imaging--A means or process of making emissions vis-
ible that may otherwise be invisible to the naked eye.

(2) Optical gas imaging instrument--An_instrument that
makes emissions visible that may otherwise be invisible to the naked

title.

eye.
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(3) Repair--The adjustment or alteration of a component in
order to eliminate a leak.

(4) Leak--For the purposes of this section, a leak is:

(A) any emissions imaged by an optical gas imaging in-
strument, as defined in paragraph (2) of this subsection;

(B) indications of liquids dripping;

(C) indications by a sensor that a seal or barrier fluid
system has failed; or

(D) screening results using Method 21 (40 Code of Fed-

(g) Notification. The owner or operator that elects to use the
alternative work practice in this section shall provide written notifica-
tion to the appropriate regional office at least 30 days prior to imple-
menting use of the alternative work practice.

(1) The written notification must include:

(A) identification of each unit that the alternative work
practice will be used for;

(B) identification of the specific categories of compo-
nents that the alternative work practice will be used for (e.g., valves,
flanges, etc.);

eral Regulations (CFR) Part 60, Appendix A-7 (October 17, 2000)) that

ble division of this chapter.

(c) Optical gas imaging instrument specifications.

(1) Any optical gas imaging instrument used for the

(C) the total number of components monitored accord-
ing to the alternative work practice in each of the categories identified
as required by paragraph (2) of this subsection; and

(D)  the date that the owner or operator will begin using
the alternative work practice.

purposes of this section must meet the requirements of 40 CFR
§60.18(i)(1) (December 22, 2008).

(2) The owner or operator shall perform and the optical gas

(2) After the initial notification required under this subsec-
tion, the owner or operator is required to resubmit the notification to the
appropriate regional office only if use of the alternative work practice

imaging instrument must meet all requirements of the daily instrument
check as specified in 40 CFR §60.18(i)(2) (December 22, 2008). In

is expanded to a process unit not included in the initial notification.
Renotification must be submitted within 30 days after implementing

addition, the daily instrument check must be performed by each per-

use of the alternative work practice in the new process unit.

sonnel that will be performing imaging for that day.

(d) Leak survey procedure. The owner or operator shall op-

(h) Operator training. Any person that performs the alternative
work practice of this section shall comply with the following minimum

erate the optical gas imaging instrument to image every component

training requirements.

selected for this work practice in accordance with the instrument man-
ufacturer’s operating parameters. All emissions imaged by the optical
gas imaging instrument are considered to be leaks and subject to re-
pair in accordance with requirements of the applicable division of this
chapter. All emissions visible to the naked eye during the leak survey
are also considered to be leaks and subject to repair in accordance with
the applicable division of this chapter. The operator of the optical gas
imaging instrument shall not image a component during the leak sur-

(1) The operator of the optical gas imaging instrument must
receive a minimum of 24 hours of initial training on the specific make
and model of optical gas imaging instrument before using the instru-
ment for the purposes of this alternative work practice.

(2) Operators using optical gas imaging instruments for
this alternative work practice shall comply with one of the following
requirements for on-going training purposes.

vey at a distance greater than the distance demonstrated by that same
instrument operator during the daily instrument check for the configu-
ration of the optical gas imaging instrument used in the leak survey.

(e) Frequency. The owner or operator that elects to use the
alternative work practice in this section shall perform the leak surveys
according to the following.

(1) The frequency for performing leak surveys on each
component must be determined by selecting one of the frequencies in

(A) Operators shall attend an annual eight-hour re-
fresher training class on the optical gas imaging instrument used for
this alternative work practice.

(B)  Operators shall maintain a minimum of 100 hours
per calendar year of hands-on operational experience with the model of
optical gas imaging instrument used for the alternative work practice.
Operators electing this option shall maintain a written log of the oper-
ator’s operational experience with the optical gas imaging instrument.

the following table, in lieu of the monitoring frequency specified for
the component in the applicable division of this chapter.
Figure: 30 TAC §115.358(e)(1)

(2) Alternative monitoring frequencies for good perfor-
mance (i.e., skip periods) are not allowed for any component that
the owner or operator chooses to use this alternative work practice.
Alternative frequency for other purposes may be used when specifi-
cally allowed by a division of this chapter (e.g., difficult-to-monitor

components).

owner or operator elects to use this alternative work practice must be
monitored once per calendar year using Method 21 (40 CFR Part 60,

the applicable division. The owner or operator may choose the specific
monitoring period for the annual Method 21 monitoring; however,
subsequent Method 21 monitoring must be conducted every 12 months
from the initial period.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,

2009.

TRD-200905756

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: January 24, 2010
For further information, please call: (512) 239-0177
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SUBCHAPTER H. HIGHLY-REACTIVE
VOLATILE ORGANIC COMPOUNDS
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DIVISION 3. FUGITIVE EMISSIONS
30 TAC §8115.781, 115.782, 115.784, 115.786 - 115.788
STATUTORY AUTHORITY

The amended and new sections are proposed under Texas Wa-
ter Code (TWC), 85.102, concerning General Powers, that pro-
vides the commission with the general powers to carry out its
duties under the TWC; TWC, 85.103, concerning Rules, that au-
thorizes the commission to adopt rules necessary to carry out
its powers and duties under the TWC; TWC, 8§5.105, concerning
General Policy, that authorizes the commission by rule to estab-
lish and approve all general policy of the commission; and un-
der Texas Health and Safety Code (THSC), §382.017, concern-
ing Rules, that authorizes the commission to adopt rules con-
sistent with the policy and purposes of the Texas Clean Air Act.
The amended and new sections are also proposed under THSC,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, that authorizes the commission to control the qual-
ity of the state’s air; and 8382.012, concerning State Air Control
Plan, that authorizes the commission to prepare and develop a
general, comprehensive plan for the proper control of the state’s
air. The amended and new sections are also proposed under
THSC, 8382.016, concerning Monitoring Requirements; Exami-
nation of Records, that authorizes the commission to prescribe
reasonable requirements for the measuring and monitoring of
air contaminant emissions and §382.021, concerning Sampling
Methods and Procedures, that authorizes the commission to pre-
scribe the sampling methods and procedures to determine com-
pliance with its rules. The amended and new sections are also
proposed under FCAA, 42 USC, §87401, et seq., which requires
states to submit SIP revisions that specify the manner in which
the NAAQS will be achieved and maintained within each air qual-
ity control region of the state.

The amended and new sections implement THSC, §§8382.002,
382.011, 382.012, 382.016, 382.017, 382.021, and FCAA, 42
USC, §87401 et seq.

§115.781.

(@ The owner or operator shall identify the components
of each process unit in highly-reactive volatile organic compound
(HRVOC) service that is subject to this division (relating to Fugitive
Emissions). Such identification must allow for ready identification
of the components, and distinction from any components that are not
subject to this division. The components must be identified by one or
more of the following methods:

General Monitoring and Inspection Requirements.

(1) aplant site plan;

(2) color coding;

(3) awritten or electronic database;

(4) designation of process unit boundaries;

(5) some form of weatherproof identification; or

(6) process flow diagrams that exhibit sufficient detail to
identify major pieces of equipment, including major process flows to,
from, and within a process unit. Major equipment includes, but is not
limited to, columns, reactors, pumps, compressors, drums, tanks, and
exchangers.

(b) Each component in the process unit must be monitored ac-
cording to the requirements of Subchapter D, Division 3 of this chapter

(relating to Fugitive Emission Control in Petroleum Refining, Natu-
ral Gas/Gasoline Processing, and Petrochemical Processes in Ozone
Nonattainment Areas), except that the following additional require-
ments apply.

(1) The exemptions of §115.357(1) - (12) of this title (re-
lating to Exemptions) do not apply.

(2) The leak-skip provisions of §115.354(7) and (8) of this
title (relating to Monitoring and Inspection Requirements) do not apply.

(3) The emissions from blind flanges, caps, or plugs at the
end of a pipe or line containing HRVOC; connectors; heat exchanger
heads; sight glasses; meters; gauges; sampling connections; bolted
manways; hatches; agitators; sump covers; junction box vents; covers
and seals on volatile organic compound water separators; and process
drains must [shal] be monitored each calendar quarter (with a hydro-
carbon gas analyzer).

(4) All components for which a repair attempt was made
during a shutdown shall be monitored (with a hydrocarbon gas ana-
lyzer) and inspected for leaks within 30 days after startup is completed
following the shutdown.

(5) All process drains equipped with water seal controls, as
defined in §115.140 of this title (relating to Industrial Wastewater Defi-
nitions), shall be inspected weekly to ensure that the water seal controls
are effective in preventing ventilation, except that daily inspections are
required for those seals that have failed three or more inspections in
any 12-month period. Upon request by the executive director, United
States Environmental Protection Agency, or any local program with
jurisdiction, the owner or operator shall demonstrate (e.g., by visual
inspection or smoke test) that the water seal controls are properly de-
signed and restrict ventilation.

(6) All process drains not equipped with water seal controls
shall be inspected monthly to ensure that all gaskets, caps, and/or plugs
are in place and that there are no gaps, cracks, or other holes in the
gaskets, caps, and/or plugs. In addition, all caps and plugs shall be
inspected monthly to ensure that they are tightly fitting.

(7) An unsafe-to-monitor or difficult-to-monitor com-
ponent for which quarterly monitoring is specified may instead be
monitored as follows.

(A) An unsafe-to-monitor component is a component
that the owner or operator determines is unsafe to monitor because
monitoring personnel would be exposed to an immediate danger as a
consequence of conducting the monitoring. Components that are un-
safe to monitor shall be identified in a list made immediately available
upon request. If an unsafe-to-monitor component is not considered safe
to monitor within a calendar year, then it shall be monitored as soon as
possible during safe-to-monitor times.

(B) A difficult-to-monitor component is a component
that cannot be inspected without elevating the monitoring personnel
more than two meters above a permanent support surface or that re-
quires a permit for confined space entry as defined in 29 Code of Fed-
eral Regulations (CFR) 81910.146. A difficult-to-monitor component
for which quarterly monitoring is specified may instead be monitored
annually.

(8) All pressure relief valves in gaseous service that are not
equipped with a rupture disk upstream of the relief valve with a pres-
sure-sensing device between the rupture disk and the pressure relief
valve shall be monitored for fugitive leaks each calendar quarter (with
a hydrocarbon gas analyzer).

(9) A leak is defined as a screening concentration greater
than 500 parts per million by volume above background as methane for
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all components. If the owner or operator elects to use the alternative
work practice specified in §115.358 of this title (relating to Alternative
Work Practice), a leak is defined as specified in §115.358 of this title,
including any leak detected using the alternative work practice on a
component that is subject to the requirements of this division but not
specifically selected for alternative work practice monitoring.

(10) Monitored screening concentrations must be recorded
for each component in gaseous or light liquid service. Notations such
as "pegged,"” "off scale,” "leaking," "not leaking," or "below leak defini-
tion" may not be substituted for hydrocarbon gas analyzer results. For
readings that are higher than the upper end of the scale (i.e., pegged)
even when using the highest scale setting or a dilution probe, record
a default pegged value of 100,000 parts per million by volume. This
requirement does not apply to monitoring using an optical gas imaging
instrument in accordance with §115.358 of this title.

(c) Pumps, compressors, and agitators must be:

(1) inspected visually each calendar week for liquid drip-
ping from the seals; or

(2) equipped with an alarm that alerts the operator of a leak.

(d) If securing the bypass line valve in the closed position to
comply with 8115.783(1)(B) of this title (relating to Equipment Stan-
dards), the seal or closure mechanism must be visually inspected to en-
sure the valve is maintained in the closed position and the vent stream
is not diverted through the bypass line:

(1) ona monthly basis; and

(2) after any maintenance activity that requires the seal to
be broken.

(e) For any pressure relief device that has vented directly to
the atmosphere (uncontrolled), the associated vent must be monitored
(with a hydrocarbon gas analyzer) and inspected within 24 hours after
actuation and the results recorded in accordance with §115.786 of this
title (relating to Recordkeeping Requirements). If the associated vent
is considered unsafe to monitor, then the vent must be monitored as
soon as possible during safe-to-monitor times. If the associated vent
is considered difficult to monitor, it must be monitored within 15 days
after a release. This requirement does not supersede any monitoring
requirements found in 8115.725 of this title (relating to Monitoring and
Testing Requirements).

(f) Asan alternative to the requirements of subsection (b)(3) of
this section for blind flanges, caps, or plugs at the end of a pipe or line
containing HRVOC, sight glasses, meters, gauges, connectors, bolted
manways, heat exchanger heads, hatches, and sump covers, the owner
or operator may elect to monitor all of these components in a process
unit by April 1, 2006, and then conduct subsequent monitoring at the
following frequencies.[]

(1) The owner or operator may monitor the components
once per year (i.e., 12-month period), if the percent leaking blind
flanges, caps, or plugs at the end of a pipe or line containing HRVOC,
sight glasses, meters, gauges, connectors, bolted manways, heat
exchanger heads, hatches, and sump covers in the process unit was
0.5% or greater, but less than 2.0%, during the last required annual or
biennial monitoring period.[;]

(2) The owner or operator may monitor the components
once every two years, if the percent leaking blind flanges, caps, or plugs
at the end of a pipe or line containing HRVOC, sight glasses, meters,
gauges, connectors, bolted manways, heat exchanger heads, hatches,
and sump covers was less than 0.5% during the last required monitor-
ing period. An owner or operator may comply with this paragraph by
monitoring at least 40% of the components in the first year and the re-

mainder of the components in the second year. The percent leaking
connectors, bolted manways, heat exchanger heads, hatches, and sump
covers will be calculated for the total of all monitoring performed dur-
ing the two-year period.[;]

(3) If [if] the owner or operator of a process unit in a bien-
nial leak detection and repair program calculates less than 0.5% leak-
ing blind flanges, caps, or plugs at the end of a pipe or line containing
HRVOC, sight glasses, meters, gauges, connectors, bolted manways,
heat exchanger heads, hatches, and sump covers from the two-year
monitoring period, the owner or operator may monitor the components
one time every four years. An owner or operator may comply with
the requirements of this paragraph by monitoring at least 20% of the
components each year until all connectors, bolted manways, heat ex-
changer heads, hatches, and sump covers have been monitored within
four years.[;]

(4) If [#] a process unit complying with the requirements
of paragraph (3) of this subsection using a four-year monitoring inter-
val program has greater than or equal to 0.5% but less than 1.0% leak-
ing blind flanges, caps, or plugs at the end of a pipe or line containing
HRVOC, sight glasses, meters, gauges, connectors, bolted manways,
heat exchanger heads, hatches, and sump covers, the owner or operator
shall increase the monitoring frequency to one time every two years.
An owner or operator may comply with the requirements of this para-
graph by monitoring at least 40% of the components in the first year
and the remainder of the components in the second year. The owner or
operator may again elect to use the provisions of paragraph (3) of this
subsection when the percent leaking components decreases to less than
0.5%.[}]

(5) If [i] a process unit complying with requirements of
paragraph (3) of this subsection using a four-year monitoring interval
program has greater than or equal to 1.0% but less than 2.0% leak-
ing blind flanges, caps, or plugs at the end of a pipe or line containing
HRVOC, sight glasses, meters, gauges, connectors, bolted manways,
heat exchanger heads, hatches, and sump covers, the owner or opera-
tor shall increase the monitoring frequency to one time per year. The
owner or operator may again elect to use the provisions of paragraph
(3) of this subsection when the percent leaking components decreases
to less than 0.5%.[; and]

(6) If [if] a process unit complying with requirements of
paragraph (3) of this subsection using a four-year monitoring interval
program has 2.0% or greater leaking blind flanges, caps, or plugs at
the end of a pipe or line containing HRVOC, sight glasses, meters,
gauges, connectors, bolted manways, heat exchanger heads, hatches,
and sump covers, the owner or operator shall increase the monitoring
frequency to quarterly. The owner or operator may again elect to use
the provisions of paragraph (3) of this subsection when the percent
leaking components decreases to less than 0.5%.

(g) Except as provided in paragraph (2) of this subsection, the
owner or operator shall use dataloggers and/or electronic data collec-
tion devices during all monitoring required by this section. The owner
or operator shall transfer electronic data from electronic datalogging
devices to an electronic or hard copy database within seven days of
monitoring.

(1) For all monitoring events in which an electronic data
collection device is used, the collected monitoring data must include
the identification of each component and each calibration run, the max-
imum screening concentration detected, the time of monitoring (i.e.,
the time that the organic vapor concentration is read or recorded for
each component), a date stamp, an operator identification, an instru-
ment identification, and calibration gas concentrations and certification
dates.
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(2) The owner or operator may use paper logs where nec-
essary or more feasible (e.g., small rounds (less than 100 components),
re-monitoring following component repair, or when dataloggers are
broken or not available), and shall record, at a minimum, the informa-
tion required in paragraph (1) of this subsection. The owner or operator
shall transfer any manually recorded monitoring data to the electronic
or hard copy database within seven days of monitoring.

(3) Each change to the database regarding the monitored
concentration, date and time read, repair information, addition or dele-
tion of components, or monitoring schedule must be detailed in a log
or inserted as a notation in the database. All such changes must include
the name of the person who made the change, the date of the change,
and an explanation to support the change.

(h) For any components that the owner or operator elects to

(B) To qualify for this option, the percent leaking com-
ponents of all the components selected for this option must be less than
2.0%.

(C) The owner or operator shall perform a Method 21
test on each component selected for this option according to the fre-
guencies specified in subsection (f) of this section. If the Method 21
test required under subparagraph (A) of this paragraph for any leak
detected is within the same calendar year as the normally scheduled
Method 21 test required under this subparagraph, the owner or opera-
tor may use the Method 21 test performed for subparagraph (A) of this
paragraph to satisfy the requirements of this subparagraph.

(D) If the owner or operator elects to follow the alterna-
tive schedules for annual Method 21 testing under this paragraph, the
owner or operator shall provide notice of electing this option with the

use the alternative work practice specified in §115.358 of this title, the
following provisions apply.

(1) The frequency for monitoring of any components listed
in this section must be the frequency determined according to §115.358
of this title, except as specified in paragraph (3) of this subsection.

(2) The alternative monitoring schedules allowed under
subsection (f) of this section are not allowed.

(3) If the owner or operator elects to use the alternative
work practice in §115.358 of this title to satisfy the hydrocarbon gas
analyzer monitoring requirements of subsections (b)(4) or (e) of this
section, the time limitations specified in subsections (b)(4) and (e) of
this section on performing the monitoring continue to apply.

(4) If the component is within a class of equipment (e.g.,
valves, flanges, etc.) that the owner or operator has elected to monitor
using the alternative work practice and the component meets all other
conditions specified in §115.358 of this title for acceptable use of the
alternative work practice, then the component may not be classified as
difficult-to-monitor under subsection (b)(7)(B) of this section unless
in order to image the component as required by §115.358 of this title
the monitoring personnel would have to be elevated more than two
meters above a permanent support surface or would require a permit
for confined space entry as defined in 29 CFR §1910.146 (December 1,
1998). If the component does qualify as difficult-to-monitor using the
alternative work practice in §115.358 of this title, the owner or operator
may use either Method 21 (40 CFR Part 60, Appendix A-7 (October

17, 2000)) or the alternative work practice at the monitoring frequency
specified in subsection (b)(7)(B) of this section.

(5) An owner or operator electing to use the alternative
work practice in §115.358 of this title may still classify a component as
unsafe-to-monitor as allowed under subsection (b)(7)(A) of this section
if the component cannot be safely monitored using either a hydrocar-
bon gas analyzer or the alternative work practice.

(6) For any components subject to subsection (b)(3) of this
section that are not subject to Method 21 monitoring under 40 CFR
Parts 60, 61, 63, or 65, but the owner or operator is using the alterna-
tive work practice to satisfy a Method 21 monitoring requirement under
this chapter, the owner or operator may choose to comply with the fol-
lowing in lieu of the annual Method 21 monitoring in §115.358(f) of
this title.

(A) For any leak detected using the alternative work
practice in this section, the owner or operator must perform a Method
21 test on the component to determine the leak concentration. The
Method 21 test must be performed on the same day that the leak is de-
tected using the alternative work practice.

notification required under 8115.358(g) of this title.

8115.782. Procedures and Schedule for Leak Repair and Follow-up.

(&) Tagging. Upon the detection or designation of a leaking
component, a weatherproof and readily visible tag, bearing the compo-
nent identification and the date the leak was detected, must be affixed
to the leaking component. The tag must remain in place until the leak-
ing component is repaired.

(b) General rule - time to repair.

(1) For leaks detected over 10,000 parts per million by vol-
ume (ppmv), a first attempt at repairing the leaking component must
[shal] be made no later than one business day after the leak is detected,
and the component must [shaH] be repaired no later than seven calen-
dar days after the leak is detected.

(2) For all other leaks, a first attempt at repairing the leak-
ing component must [shal] be made no later than five calendar days
after the leak is detected, and the component must [shal] be repaired
no later than 15 calendar days after the leak is detected.

(3) For any leak detected from a component using the al-
ternative work practice specified in §115.358 of this title (relating to
Alternative Work Practice), a first attempt at repairing the leaking com-
ponent must be made no later than one business day after the leak is
detected, and the component shall be repaired no later than seven cal-
endar days after the leak is detected. If the owner or operator measures
leak concentration using Method 21 (40 Code of Federal Regulations
Part 60, Appendix A-7 (October 17, 2000)) and demonstrates the leak
concentration is 10,000 ppmv or less, then the time to repair is as spec-
ified in paragraph (2) of this subsection. The Method 21 test must be
performed on the same day that the leak was detected using the alter-
native work practice screening.

(c) Delay of repair.

(1) For all components (except valves specified in para-
graph (2) of this subsection), repair may be delayed beyond the period
designated in subsection (b) of this section for any of the following rea-
sons.[:]

(A) The [the] component is isolated from the process
and does not remain in highly-reactive volatile organic compound
(HRVOC) service.[;]

(B) If [if] the repair of a component within seven or 15
days (as specified in subsection (b) of this section) after the leak is de-
tected would require a process unit shutdown that would create more
emissions than the repair would eliminate, the repair may be delayed
until the next scheduled process unit shutdown, provided that the owner
or operator meets the conditions in both clause (i) and (ii) of this sub-
paragraph, or meets the conditions of either clause (iii) or (iv) of this
subparagraph.[:]
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(i) The [the] owner or operator maintains documen-
tation of the following calculations, and makes the documentation
available upon request[; decumentation] to authorized representatives
of the United States Environmental Protection Agency (EPA), the
executive director, and any local air pollution control agency having
jurisdiction. [whieh includes a caleulation of:]

(1) The owner or operator shall calculate the ex-
pected mass emissions resulting from the next scheduled process unit
shutdown, clearing, and subsequent startup of the unit, including the
basis for the calculation and all assumptions made.[;]

(I The owner or operator shall calculate the
mass emission rates from each leaking component in the process
unit for which delay of repair is sought as determined by using the
methods in the EPA correlation approach in Section 2.3.3 of the EPA
guidance document Protocol for Equipment Leak Emission Estimates
(EPA-453/R-95-017, November 1995) alone or in combination with
the mass emission sampling approach in Chapter 4 of the guidance
document (EPA-453/R-95-017, November 1995). To use the EPA
correlation approach, the estimated hourly mass emission rate for
each component shall be based on the component’s current screening
concentration using [Test] Method 21. The initial calculation must
be performed within 30 days after the leak is detected. Where the
monitoring instrument is not calibrated to read past the leak definition
or 100,000 ppmyv, the pegged emission rate values in Tables 2-13 and
2-14 in Section 2.3.3 of the EPA guidance document Protocol for
Equipment Leak Emission Estimates must [“Protocol for Equipment
Leak Emission Estimates" shall] be used as appropriate. If the mass
emission sampling approach is used, it replaces the estimated emis-
sions rate of the EPA correlation approach in the calculation. For any
leak detected using the alternative work practice in §115.358 of this
title that a corresponding Method 21 or mass emission sampling test
was not performed on that specific leak, the owner or operator shall
use the 100,000 ppmv pegged emission rate values in Tables 2-13
and 2-14 in Section 2.3.3 of the EPA guidance document Protocol for
Equipment Leak Emission Estimates, as appropriate.[;]

(I11)  The owner or operator shall calculate the
daily mass emissions from each leaking component in HRVOC ser-
vice in the process unit for which delay of repair is sought calculated
as 24 times the hourly mass emission rate determined as required by
subclause (I1) of this clause. [;; and]

(IV)  The owner or operator shall calculate the to-
tal daily mass emissions in the process unit from the calculations made
in subclause (I11) of this clause for leaking components in HRVOC ser-
vice in the unit for which delay of repair is sought.[; and]

(i) The [the] total daily mass emissions from leak-
ing components in HRVOC service in the process unit for which delay
of repair is sought as determined in clause (i)(1V) of this subparagraph
will be less than the daily mass emissions resulting from shutdown,
clearing, and subsequent startup of the unit as determined in clause
(i)(1) of this subparagraph or 500 pounds, whichever is greater.[; ef]

(iii) As [as] an alternative to the requirements of
clause (i) and (ii) of this subparagraph, delay of repair is allowed for
each leaking component for which the owner or operator has chosen
to undertake "extraordinary efforts" to repair the leak. For purposes
of this subparagraph, "extraordinary efforts" is defined as nonroutine
repair methods (e.g., sealant injection) or utilization of a closed-vent
system to capture and control the Ieaks by at least 90%. [For leaks
detected over 10,000 ppmv, efforts shall be undertaken
within 22 calendar days after the leak is found; however, the owner or

operator may keep the leaking component on the shutdown list only
after two unsuccessful attempts to repair a leaking component through

attempt is made within 37 calendar days after the leak is found. For
all other leaks, extraordinary efforts shall be undertaken within 30
calendar days after the leak is found, and a second extraordinary effort
attempt is not required; or]

(1) For leaks detected over 10,000 ppmyv, extraor-
dinary efforts must be undertaken within 22 calendar days after the leak
is found. The owner or operator may keep the leaking component on
the shutdown list only after two unsuccessful attempts to repair a leak-
ing component through extraordinary efforts, provided that the second
extraordinary effort attempt is made within 37 calendar days after the
leak is found.

(1)  Forall other leaks, extraordinary efforts shall
be undertaken within 30 calendar days after the leak is found, and a sec-

traordinary efforts must be performed as specn‘led in subclause (I) of
this clause. If the owner or operator measures the leak concentration

ppmv or less, then extraordinary efforts must be as specified in sub-
clause (1) of this clause. The Method 21 test must be performed on the
same day that the leak was detected using the alternative work practice
screening.

(iv) The component is repaired or replaced [repair of
replacement of the component occurs] at the next scheduled shutdown.
The executive director[; at his diseretion,;] may require an early process
unit shutdown, or other appropriate action, based on the number and
severity of leaks awaiting a shutdown.[; o]

(C) The [the] components are pumps, cOMpressors, or
agitators, and:

(i) repair requires replacing the existing seal design
with:

() adual mechanical seal system that includes a
barrier fluid system;

(1) asystem that is designed with no externally
actuated shaft penetrating the housing; or

(1) aclosed-vent system and control device that
meets the requirements of §115.783 of this title (relating to Equipment
Standards); and

(if) repair is completed as soon as practicable, but
not later than six months after the leak was detected.

(2) For valves that are not pressure relief valves or auto-
matic control valves, repair may only be delayed beyond the period
designated in subsection (b) of this section if the conditions of either
subparagraphs (A) or (B) of this paragraph are met.[:]

(A) The valves are repaired or replaced [repair or re-
placement of these valves oceurs] at the next scheduled process unit
shutdown. The owner or operator shall also do one of the following. [;
and]

(i) The [the] owner or operator undertakes [has 4h-
dertaken] "extraordinary efforts" to repair the leaking valve. For pur-
poses of this subparagraph, "extraordinary efforts" is defined as non-
routine repair methods (e.g., sealant injection) or utilization of a closed-
vent system to capture and control the leaks by at least 90%. [For leaks
detected over 10,000 ppmyv, extraordinary efforts shall be undertaken
within 14 calendar days after the leak is found; however, the owner or
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operator may keep the leaking valve on the shutdown list only after two
unsuccessful attempts to repair a leaking valve through extraordinary
within 15 days of the first extraordinary effort attempt. For all other
leaks, extraordinary efforts shall be undertaken within 30 calendar days
after the leak is found, and a second extraordinary effort attempt is not

required; or]

(1) For leaks detected over 10,000 ppmyv, extra-
ordinary efforts must be undertaken within 14 calendar days after the

shutdown Ilst only after two unsuccessful attempts to repair a leaking
valve through extraordinary efforts, provided that the second extraor-
dinary effort attempt is made within 15 days of the first extraordinary
effort attempt.

be undertaken withln 30 calendar days after the leak is found, and a
second extraordinary effort attempt is not required to keep the valve on
the shutdown list.

111)  For any leak detected from a component us-
ing the alternative work practice specified in §115.358 of this title, ex-
traordinary efforts must be performed as specified in subclause (1) of
this clause. If the owner or operator measures the leak concentration
using Method 21 and demonstrates the leak concentration is 10,000

clause (11) of thls clause. The Method 21 test must be performed on the
same day as the alternative work practice screening.

(i) The [the] owner or operator maintains, and
makes available upon request, documentation to authorized representa-
tives of EPA, the executive director, and any local air pollution control
agency having jurisdiction that demonstrates that there is a safety,
mechanical, or major environmental concern posed by repairing the
leak by using "extraordinary efforts" and emissions from the leaking
valves are included in the calculation of total daily mass emissions
required by paragraph (1)(B)(i)(1V) of this subsection.[; ef]

(B) The [the] valve is isolated from the process and does
not remain in HRVOC service.
(d) Demonstration of repair. For the purposes of this section,
a component is considered repaired:

(1) for any component that the owner or operator uses the
alternative work practice specified in §115.358 of this title, when the
component is demonstrated to no longer have a leak after adjustments
or alterations to the component by either screening using an optical gas
imaging instrument as specified in §115.358 of this title or by using
Method 21 at the leak definition in §115.781(b)(9) of this title (relating
to General Monitoring and Inspection Requirements); and

(2) for all other components, when the component is
demonstrated to no longer have a leak after adjustments or alterations
to the component by the normal monitoring method required under
this division.

§115.784. Alternate Control Requirements.

(8 The executive director may approve alternate methods of
demonstrating and documenting continuous compliance with the ap-
plicable control requirements or exemption criteria in this division (re-
lating to Fugitive Emissions) in accordance with §115.910 of this title
(relating to Availability of Alternate Means of Control) if emission re-
ductions are demonstrated to be substantially equivalent.

(b) The owner or operator of a site subject to the requirements
of this division may use the alternative work practice specified in
§115.358 of this title (relating to Alternative Work Practice) as an

optional alternative to hydrocarbon gas analyzer monitoring required
under this division.
§115.786. Recordkeeping Requirements.

(a) If using a flow indicator to comply with §115.783(1)(A) of
this title (relating to Equipment Standards), the owner or operator shall:

(1) maintain hourly records of whether the flow indicator
was operating and whether a diversion was detected at any time during
the hour; and

(2) record all periods when:

(A) the vent stream is diverted from the control stream;
or

(B) the flow indicator is not operating.

(b) If securing the bypass line valve in the closed position to
comply with §115.783(1)(B) of this title, the owner or operator shall:

(1) maintain a record of the dates that the monthly visual
inspection of the seal or closure mechanism has been performed;

(2) record the date and time of all periods when:
(A) the seal mechanism is broken;
(B) the bypass line valve position has changed; or

(C) the key for a lock-and-key type lock has been
checked out; and

(3) maintainarecord of each time the bypass line valve was
opened, including:

(A) the date and time the valve was opened,;

(B) the date and time the valve was closed,;

(C) the reason(s) the valve was opened;

(D) the estimated flow rate through the valve; and

(E) the resulting emissions, including the basis for the
emissions estimate.

(c) Records of all non-repairable components subject to
§115.782(c) of this title (relating to Procedures and Schedule for
Leak Repair and Follow-up) must be maintained. Reports must be
submitted by January 31st for the previous July 1 through December
31 and July 31st for the previous January 1 through June 30 of each
year to the Houston regional office and any local air pollution control
agency having jurisdiction. The report shall contain:

(1) the component identification code;
(2) the component type;

(3) the leak concentration measurement and date, if a hy-
drocarbon gas analyzer was used to determine the leak;

@ if the owner or operator used the alternative work prac-

Practice), indication that the leak was determined according to the al-

ternative work practice and the date the leak was detected;

(5) [(4)] the date of the last scheduled process unit shut-
down; and

(6) [£5)] the total number of non-repairable components
awaiting repair or replacement.

(d) The owner or operator shall maintain records in accordance
with §115.356 of this title (relating to [Monitoring and] Recordkeep-
ing Requirements), including records identifying, by one or more of
the methods specified in §115.781(a)(1) - (6) of this title (relating to
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General Monitoring and Inspection Requirements), and justifying each
exemption claimed exempt under §115.787 of this title (relating to Ex-
emptions). The following additional requirements also apply:

(1) the calculation showing the estimated volatile organic
compound (VOC) emission rates of the component as required by
§115.782(c)(1)(B)(i)(I1) of this title if extraordinary efforts are not
going to be initiated; and

(2) records for each process unit with leaking components,
updated within five business days after a leaking component is deter-
mined to require a process unit shutdown to repair and where extraor-
dinary efforts to repair the component will not be pursued, including
the following:

(A) the date, calculations, and estimated daily VOC
emissions as required by §115.782(c)(1)(B)(i)(111) of this title;

(B) the date, calculations, and comparison of daily
VOC emissions as required by §115.782(c)(1)(B)(i)(1V) and (ii) of
this title; and

(C) the date of each process unit shutdown required due
to VOC emissions of leaking components exceeding the expected VOC
emissions from the shutdown.

(e) The owner or operator shall maintain a record of the re-
sults of all monitoring and inspections conducted in accordance with
§115.781 of this title.

(f) If the owner or operator elects to use the alternative work

tained in addition to the records required by subsections (a) - () of this

repaired, if the alternative work practice is used to perform the recheck.
The video record must meet the following requirements.

(i) The video record must include a time and date
stamp for each monitoring event.

(ii) Each component must be identifiable in the
video record.

(B) The records must include the names of each opera-
tor performing the leak survey for each monitoring event.

(7) The owner or operator shall maintain records of the an-
nual Method 21 screening required by §115.358(f) of this title, includ-

ing:

(A) the components screened;

(B) the concentration measured according to Method

(C) the date and time of the Method 21 screening; and
(D) the calibrations required by Method 21.

(8) The owner or operator shall maintain records of the
training required by §115.358(h) of this title.

(9) Ifthe owner or operator elects to use the alternative fre-
quencies for the annual Method 21 specified in §115.781(h)(6) of this
title, the following additional records must be maintained:

(A) alist of each component that the owner or operator
is using the alternative frequencies allowed under §115.781(h)(6) of
this title; and

section.

(1) The owner or operator shall maintain a list of each com-

(B) the percent leaking components for the specific
population of components included in the alternative frequency

ponent that is monitored according to the alternative work practice of

schedule.

this section.

(2) The owner or operator shall maintain records of the de-

(10) The owner or operator shall maintain records of the
optical gas imaging instrument manufacturer’s operating parameters.

tection sensitivity level selected from the table in §115.358(e)(1) of this
title.

(3) The owner or operator shall maintain records of the

fraction of chemicals that are detectable, as required by the daily in-
strument check procedure referenced in §115.358(c)(2) of this title.

(4) The owner or operator shall maintain records of the
technical basis for the mass fraction of detectable chemicals used for
the daily instrument check procedure referenced in §115.358(c)(2) of
this title.

(5) The owner or operator shall maintain records of each
daily instrument check required by §115.358(c)(2) of this title. These
records include:

(A) the flow meter reading of the leak used in the daily
instrument check and the distance from which the leak was imaged;

(B) avideo record, with a date and time stamp, of the
daily instrument check for each configuration and operator of the opti-
cal gas imaging instrument used during monitoring; and

(C) the name of each operator performing the daily in-
strument check.

(6) The owner or operator shall maintain records of the leak
survey results as follows for all components that the owner or operator
uses the alternative work practice in §115.358 of this title.

(A) A video record must be used to document the leak
survey results and the results of the recheck to verify the leak has been

(@) [€B] The owner or operator shall maintain all records for
at least five years and make them available for review upon request by
authorized representatives of the executive director, United States En-
vironmental Protection Agency, or local air pollution control agencies
with jurisdiction.

§115.787.

(@) Components that contact a process fluid containing less
than 5.0% highly-reactive volatile organic compounds by weight on
an annual average basis are exempt from the requirements of this di-
vision (relating to Fugitive Emissions), except for §115.786(e) and (g)
[€D)] of this title (relating to Recordkeeping Requirements).

Exemptions.

(b) The following are exempt from the shaft sealing system
requirements of §115.783(3) of this title (relating to Equipment Stan-
dards):

(1) submerged pumps or sealless pumps (e.g., diaphragm,
canned, or magnetic-driven pumps); and

(2) pumps, compressors, and agitators installed before July
1, 2003.

(c) The following components are exempt from the require-
ments of this division:

(1) conservation vents or other devices on atmospheric
storage tanks that are actuated either by a vacuum or a pressure of no
more than 2.5 pounds per square inch gauge (psig);

(2) components in continuous vacuum service;
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(3) valves that are not externally regulated (such as in-line
check valves);

(4) any site as defined in §122.10 of this title (relating to
General Definitions) with less than 250 components in volatile organic
compound (VOC) service;

(5) components that are insulated, making them inaccessi-
ble to monitoring with a hydrocarbon gas analyzer;

(6) sampling connection systems, as defined in 40 Code of
Federal Regulations (CFR) §63.161 (January 17, 1997), that meet the
requirements of 40 CFR §63.166(a) and (b) (June 20, 1996); and

(7) instrumentation systems, as defined in 40 CFR §63.161
(January 17, 1997), that meet the requirements of 40 CFR §63.169
(June 20, 1996).

(d) All pumps, compressors, and agitators that are equipped
with a shaft sealing system that prevents or detects emissions of
VOC from the seal are exempt from the monitoring requirement of
§115.781(b) and (c) of this title (relating to General Monitoring and
Inspection Requirements). These seal systems may include, but are not
limited to, dual seals with barrier fluid at higher pressure than process
pressure, seals degassing to vent control systems kept in good working
order, or seals equipped with an automatic seal failure detection and
alarm system. Submerged pumps or sealless pumps (including, but
not limited to, diaphragm, canned, or magnetic driven pumps) may be
used to satisfy the requirements of this subsection.

(e) Each pressure relief valve equipped with an upstream rup-
ture disk is exempt from the requirements of §115.781(b)(8) of this
title, provided that the pressure relief valve complies with §115.725(c)
of this title (relating to Monitoring and Testing Requirements). The
rupture disk must be replaced as soon as practicable, but no later than
30 calendar days after a failure is detected.

(f) The following valves are exempt from the requirements of
8§115.783(5) of this title:

(1) pressure relief valves;

(2) open-ended valves or lines in an emergency shutdown
system that are designed to open automatically in the event of an emis-
sions event;

(3) open-ended valves or lines containing materials that
would autocatalytically polymerize or would present an explosion,
serious overpressure, or other safety hazard if capped or equipped with
a double block and bleed system; and

(4) valves rated greater than 10,000 psig.

() Any site as defined in §122.10 of this title with less than
100 valves [eemponents] in highly-reactive volatile organic compound
service is exempt from §115.788 of this title (relating to Audit Provi-
sions).

§115.788. Audit Provisions.

(@) At least once every calendar year, the owner or operator
of a site as defined in §122.10 of this title (relating to General Def-
initions) that is subject to the highly-reactive volatile organic com-
pound (HRVOC) fugitive monitoring requirements of this division (re-
lating to Fugitive Emissions) shall retain the services of an indepen-
dent third-party organization to conduct an audit of the process units
subject to HRVOC monitoring in this division. The field survey con-
ducted as part of the audit must be based on a random sampling of
the affected valves at the site. The random sample must be such that
each valve has an equal chance of being selected from the total number
of valves being sampled. The valves to be considered in this random
sampling are all of the valves at the site in HRVOC service that are not

exempted from quarterly monitoring by §115.787 of this title (relating
to Exemptions) and are not listed on either the difficult-to-monitor or
the unsafe-to-monitor lists. [The independent third-party organization
shall:]

(1) The independent third-party organization shall ver-
ify that all affected valves are properly tagged in accordance with
§115.782(a) of this title (relating to Procedures and Schedule for Leak
Repair and Follow-up).

(2) The independent third-party organization shall perform
a field survey to determine the representative percentage of leaking
valves determined from the random sampling of the affected units at
the site as follows.

(A) The field survey must begin after the owner or oper-
ator’s contracted or usual monitoring service has completed monitoring
the valves for that monitoring period. The field survey must be com-
pleted by the end of the next monitoring period.

(B) The following table must be used to determine the
number of valves required to be monitored in the field survey. The total
population valve count is all of the valves in HRVOC service that are
not exempted from quarterly monitoring by §115.787 of this title and
are not listed on either the difficult-to-monitor or the unsafe-to-monitor
lists based on the average of the previous four quarters of monitoring.
The company claimed leaker rate is the number of leaking valves found
in the total population valve count based on the previous four quarters
of monitoring divided by the total population valve count.

Figure: 30 TAC §115.788(a)(2)(B) (No change.)

(C) The following alternatives may be used in lieu of
subparagraph (B) of this paragraph to determine the number of valves
required to be monitored in the field survey. The required sample size
must be calculated using a hypergeometric distribution that character-
izes sampling from a given finite population of valves without replace-
ment and reported leaker rate. Commercially available statistical soft-
ware programs may be used. The sample size must be determined ac-
cording to the following requirements.[:]

(i) The [the] total population valve count is all of
the valves in HRVOC service that are not exempted from quarterly
monitoring by 8115.787 of this title and are not listed on either the
difficult-to-monitor or the unsafe-to-monitor lists based on the average
of the previous four quarters of monitoring. The company claimed
leaker rate is the number of leaking valves found in the total population
valve count based on the previous four quarters of monitoring divided
by the total population valve count.[;]

(ii) Type I error rate must be less than or equal to
0.05. A Type | error occurs when the company claimed leaker rate
accurately reflects the true proportion of leakers, yet the test falsely
indicates that the true percentage of leakers is greater than reported
(false positive).[; and]

(iii)  Type Il error rate must be less than or equal to
0.20, when the minimum difference between the company’s claimed
leaker rate and the true population leaker rate is at least 2%. A Type Il
error occurs when the true leaker rate is in fact greater than the reported
rate, but the test fails to so indicate (false negative).

(D) The independent third-party organization shall per-
form the field survey in accordance with [Test] Method 21 (40 Code of
Federal Regulations Part 60, Appendix A-7 (October 17, 2000)). The
independent third-party organization may not use the alternative work

for the field survey if the majority of valves in HRVOC service at the
site are monitored according to Method 21. [A);]
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(3) The independent third-party organization shall conduct
a review of all data generated by monitoring technicians in the previous
quarter. This review must include:

(A) identification of data patterns indicative of failure
to properly implement [Test] Method 21 including, but not limited to,
a review of the number of valves monitored per technician and the time
between monitoring events to validate that the sampling procedures ac-
curately reflect the requirements of [Test] Method 21 including identi-
fication of specific instances in which a monitoring technician recorded
data faster than was physically possible due to the hydrocarbon gas an-
alyzer response time and/or the time required for the technician to move
to the next component; and

(B) areview of records to verify that the calibration re-
quirements of [Test] Method 21 have been properly implemented.[;]

(b) For purposes of this section, an independent third-party or-
ganization is an organization in which the owner or operator (including
any subsidiary, parent company, sister company, or joint venture) of
the petroleum refinery; synthetic organic chemical, polymer, resin, or
methy| tert-butyl ether manufacturing process; or natural gas/gasoline
processing operation has no ownership or other financial interest. If the
owner or operator’s routine monitoring is done by a contractor rather
than by in-house monitoring, then the independent third-party organi-
zation must be a different contractor from that ordinarily used for those
services.

(c) The owner or operator shall submit a verbal notification to
the Houston regional office and any local air pollution control agency
having jurisdiction that provides the date that the independent third-
party organization is scheduled to begin the audit. The notification
must be submitted at least 30 days prior to the start date of the audit.
The notification must also identify whether the audit will be conducted
using Method 21 or the alternative work practice in §115.358 of this
title.

(d) The owner or operator shall furnish the Houston regional
office and any local air pollution control agency having jurisdiction a
copy of the results of the audit authored by the independent third-party
organization within 30 days after completion of the audit requirements
listed in subsection (a) of this section. The report must include:

(1) the number of valves that were not tagged, but should
have been tagged in accordance with §115.782(a) of this title;

(2) the number of valves monitored during the field sur-
vey, the number of leaking valves found during the field survey, the
percentage of leaking valves identified by the independent third-party
organization during the field survey, and a detailed description of the
sampling scheme used to ensure that a random sample of valves was
selected so that each valve had an equal chance of being selected from
the total number of valves being sampled;

(3) the total number of valves in HRVOC service that are
not exempted from quarterly monitoring by §115.787 of this title and
are not listed on either the difficult-to-monitor or the unsafe-to-monitor
lists monitored based on the average of the previous four quarters of
monitoring, the total number of leaking valves found at the site by the
owner or operator’s contracted or usual monitoring service based on the
average of the previous four quarters of monitoring, and the percentage
of leaking valves based on the average of the previous four quarters of
monitoring;

(4) the methodology used to select the field survey sample
size, and if[- H] the alternative provided in subsection (a)(2)(C) of this
section was used to determine the number of valves to be sampled in
the field survey, documentation must include: [the actual Type | and

Type H error rates associated with the sample size used and a detailed
description of the methodology used to calculate the sample size; and]

(A) the actual Type I and Type Il error rates associated
with the sample size used; and

(B) a detailed description of the methodology used to
calculate the sample size; and

(5) a summary of the independent third-party organi-
zation’s review of all data generated by monitoring technicians in
the previous quarter by the owner or operator’s contracted or usual
monitoring service for each of the categories specified in subsection
(@)(3)(A) and (B) of this section.

(e) If the results of the independent third-party audit indicate
deficiencies in the implementation of [Test] Method 21 or in the imple-
mentation of the alternative work practice in §115.358 of this title, the
owner or operator shall submit a corrective action plan with the audit
report to the Houston regional office and [ef] any local air pollution
control agency having jurisdiction.

(f) Authorized representatives of the executive director,
United States Environmental Protection Agency, or any local air
pollution control agency with jurisdiction may conduct an audit of the
owner or operator’s leak detection and repair program.

(9) In lieu of complying with subsections (a) - (d) of this sec-
tion, an owner or operator may request approval from the executive
director of an alternative method that demonstrates equivalency with
the independent third-party audit, provided that the request:

(1) includes a detailed explanation of how the equivalency
will be demonstrated, including the appropriate recordkeeping and re-
porting requirements that will be implemented that are sufficient to
demonstrate compliance with the alternative method; and

(2) demonstratesthatitisareplicable procedure and details
how the equivalency will be demonstrated.

(h) If the owner or operator of a site subject to the third-party
audit requirements of this section elects to use the alternative work
practice allowed under §115.358 of this title for valves in HRVOC ser-
vice, the following additional provisions will apply.

(1) The field survey must be conducted as specified in sub-
section (a)(2) of this section, except that the independent third-party
organization shall perform the field survey according to the alternative
work practice specified in §115.358 of this title.

(2) In lieu of the data review specified under subsection
(a)(3) of this section, the independent third-party organization shall
conduct a review of all data and video generated by the monitoring per-
sonnel in the previous monitoring interval as specified in §115.358 of
this title. For example, if the frequency for performing the alternative
work practice is monthly, the review includes data from the monitoring
event in the prior calendar month.

(A) The review must include a review of records to ver-

(i) the optical gas imaging instrument meets the re-
quirements referenced in §115.358(c)(1) of this title;

(ii)  the daily instrument check was performed as re-
quired by 8115.358(c)(2) of this title; and

(iii) monitoring personnel performing the alterna-
tive work practice have satisfied the training requirements specified in
§115.358(h) of this title.

(B) The review must also include identification of any:
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(i) instances that components were imaged at a dis-
tance greater than demonstrated during the daily instrument check;

(i) instances that the optical gas imaging instrument
was not operated in accordance with the instrument manufacturer’s op-
erating parameters; and

iii) leaking components in the video records that
were not identified as leaking by the routine monitoring personnel.

(C) In lieu of the categories specified in subsection
(@)(3)(A) and (B) of this section, the report contents specified in
subsection (d)(5) of this section must include a summary of the
independent third-party organization’s review based on the categories
specified in subparagraphs (A) and (B) of this paragraph.

(3) If the owner or operator is performing a combination
of Method 21 hydrocarbon gas analyzer monitoring according to
8115.781 of this title (relating to General Monitoring and Inspection
Requirements) and the alternative work practice according to §115.358
of this title on different valves in HRVOC service, the field survey
and data review must be performed based on how the majority of
valves in HRVOC service were monitored in the evaluation period of
the third party audit (e.g., if greater than 50% of valves in HRVOC
service were monitored according to the alternative work practice,
then the field survey and data review must be conducted according to
this subsection). The population of valves used for the field survey
in subsection (a)(2) of this section must only include those valves
monitored according to the method (i.e., Method 21 or alternative
work practice) that will be used in the field survey.

(i) [€M)]Upon review of the audit results, the executive director
may specify additional corrective actions beyond any potential correc-
tive actions submitted in the documentation required under subsection
(e) of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,
2009.

TRD-200905757

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: January 24, 2010
For further information, please call: (512) 239-0177

L4 14 14
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE

CHAPTER 9. EXPLORATION AND LEASING
OF STATE OIL AND GAS

SUBCHAPTER D. PAYING ROYALTY TO THE
STATE

31 TAC §9.51

INTRODUCTION AND BACKGROUND

The General Land Office (GLO) proposes amendments to §9.51,
concerning royalty and reporting obligations to the state, in order
to streamline the royalty payment collection efforts of the GLO
and to allow for the fluctuation of royalty payment and/or penalty
interest under certain circumstances.

The GLO proposes to amend 8§89.51(b)(3)(E) relating to the re-
duction of penalty and/or interest. The proposed amendment to
subsection (b)(3)(E) provides the GLO with greater flexibility in
addressing concerns that it's policy with respect to penalty and
interest does not reflect current market conditions. It also pro-
vides an incentive for individuals and companies to resolve audit
issues in a much more timely fashion.

FISCAL IMPACTS

Larry Laine, Chief Clerk/Deputy Land Commissioner, has de-
termined that for each year of the first five years the proposed
amendments will be in effect, there will be no fiscal implications
for state or local governments as a result of enforcing or admin-
istering the amendments.

PUBLIC BENEFIT/COST ANALYSIS

Mr. Laine has also determined that for each year of the first five
years the proposed amendments will be in effect, the public ben-
efit will be improved operation of the GLO and better conserva-
tion of state resources. The GLO does not anticipate incurring
any additional costs as a result of administering the proposed
rule amendments.

SMALL BUSINESS ANALYSIS

There may be some economic cost to small businesses, mi-
cro-businesses, and individuals based on the proposed amend-
ments. The total costs for an individual, small business, or mi-
cro-business associated with compliance will vary depending on
the different situations and choices made by each individual,
small business, or micro-business. Further, the GLO does not
have information on these businesses’ gross receipts, sales rev-
enues, or labor costs. Therefore, the GLO is not able to deter-
mine the exact cost of compliance.

EMPLOYMENT IMPACT

Mr. Laine does not anticipate any employment impact as a result
of administering the proposed rule amendments.

REQUEST FOR COMMENTS BY THE PUBLIC

Comments on the proposed amendments may be submitted
to Walter Talley, the GLO Texas Register Liaison, at Gen-
eral Land Office, P.O. Box 12873, Austin, Texas 78711-2873,
facsimile number (512) 463-6311, or e-mail to walter.tal-
ley@glo.state.tx.us.

STATUTORY AUTHORITY
Texas Natural Resources Code, 831.051 and §52.131.
No other statute, article, or code is affected by this proposal.

§9.51. Royalty and Reporting Obligations to the State.

(@ (No change.)
(b) Monetary royalties and reports.
(1) - (2) (No change.)
(3) Penalties and interest.
(A) - (D) (No change.)
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Figure: 30 TAC §115.358(e)(1)

Detection Sensitivity Level
Monitoring Frequency (Grams per Hour)
Bi-Monthly 60
Semi-Quarterly 85
Monthly 100

Where:
Bi-Monthly = Every other calendar month.
Semi-Quarterly = Twice per calendar quarter, but at least 30 days apart.
Monthly = Once per calendar month.

Figure: 31 TAC §13.17(¢e)

Power Line Right-Of-Way Easement Fees, Rates and Terms'

Power Damasges
Line Fee? Base Rate (per rod)’ (e mgd | Term
Capacity )

Region | Region | Region
1 2 3

<69 KV $350 $15 $25 $20 Negotiable $10 10 Years

Special Areas’

69-137 KV $350 $25 $35 $30 Negotiable $15 10 Years
138KV $350 $45 $55 $50 Negotiable $17 10 Years
>138 KV $350 $65 $75 $70 Negotiable $20 10 Years

! Minimum of $1,000 consideration per line per 10-year contract term.

? Fee is assessed for each event of application, renewal, assignment, or amendment.
’BaseRatetoincrme(butnotdecxusc)Sepmberl of each year according to the Consumer Price Index for
All Urban Consumers.

* Damages apply to new easements only.

® Rates for right-of-way easements over or across properties acquired by the Permanent School Fund and
properties within a municipality or its extraterritorial jurisdiction (ETJ) are based on the appraised value of the
property and are negotiated.
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