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ing premises, operations, or insured property both in and outside of the
catastrophe area; and

(2) premium written due to mid-term coverage changes oc[
curring within the specified time period separately for:

(A) premium increases subject to a premium surcharge,
including premium allocated to the catastrophe area on policies having
premises, operations, or insured property both in and outside of the
catastrophe area; and

(B) premium not subject to a premium surcharge, inl]
cluding premium increases not allocated to the catastrophe area on polil
cies having premises, operations, or insured property both in and out[]
side of the catastrophe area and premium refunds, whether related to
coverage within or without the catastrophe area; and

(3) total premium due to post-term premium changes ocl’
curring within the specified time period, including adjustments due to
premium or exposure audits, retrospective rating adjustments, or other
similar adjustments that occur after policy expiration, separately for:

(A) premium subject to a premium surcharge, including
premium allocated to the catastrophe area on policies having premises,
operations, or insured property both in and outside of the catastrophe
area; and

(B) premium not subject to a premium surcharge, inl]
cluding premium not allocated to the catastrophe area on policies hav[]
ing premises, operations, or insured property both in and outside of the
catastrophe area; and

(4) separately for paragraphs (1)(A), (2)(A), and (3)(A) of
this subsection, the amounts of premium surcharges collected; and

(5) the total amount of written premium for policies written
in the State of Texas as reported in the Annual Statement, Exhibit of
Premiums and Losses (Statutory Page 14), Texas.

(e) Nothing in this section limits the department’s authority to
obtain information from insurers under the Insurance Code.

() Areport provided to the department under this section may
be provided to the Association.

§5.4192. Data Collection.

(a) The department may request from each insurer the infor(]
mation necessary to enable the department to determine the premium
surcharge percentage applicable to insureds with premises, operations,
or insured property located in the catastrophe area.

(b) For lines of insurance subject to §5.4182 of this division
(relating to Allocation Method for Specified Lines of Insurance) for
policies in force on or after October 1, 2011, and for lines of insurance
subject to §5.4183 of this division (relating to Allocation Method for
Other Lines of Insurance) for policies effective on or after October 1,
2011, each insurer shall maintain sufficient records to report the foll]
lowing information to the department:

(1) for policies where the premium surcharge was, or
would be determined under §5.4182 or §5.4183(1) of this division,
the total written premium attributable to the catastrophe area for
policies with premises, operations, or insured property located in the
catastrophe area; and

(2) for policies where the premium surcharge was, or
would be determined under §5.4183(1) or (2) of this division, the total
written premium allocated to the catastrophe area.

(c) When possible, and practical, the department will obtain
information from the Texas Surplus Lines Stamping Office prior to re[]
questing information from affiliated surplus lines insurers.

(d) Nothing in subsection (c) of this section should be read
to mean that subsections (a) and (b) of this section do not apply to
affiliated surplus lines insurers.

(e) Nothing in this section limits the department’s authority to
obtain information from insurers under the Insurance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 27,
2011.

TRD-201100368

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: February 16, 2011

Proposal publication date: July 30, 2010

For further information, please call: (512) 463-6327
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS

SUBCHAPTER F. MISCELLANEOUS
INDUSTRIAL SOURCES

DIVISION 3. DEGASSING OF STORAGE
TANKS, TRANSPORT VESSELS, AND MARINE
VESSELS

The Texas Commission on Environmental Quality (TCEQ or
commission) adopts the repeal of §8115.541, 115.542, and
115.545; adopts new 88115.540 - 115.542 and 115.545; and
adopts the amendments to 88115.543, 115.544, 115.546,
115.547, and 115.549.

Sections 115.540 - 115.542, 115.544 - 115.546, and 115.549 are
adopted with changes to the proposed text as published in the
August 13, 2010, issue of the Texas Register (35 TexReg 6976).
Section 115.543 and §115.547 are adopted without changes and
the text will not be republished.

The adopted amended, repealed, and new sections will be sub-
mitted to the United States Environmental Protection Agency
(EPA) as revisions to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Chapter 115, Subchapter F, Division 3, regulates the degassing
of storage tanks, transport vessels, and marine vessels. Com-
pliance with the rules is currently required for affected sources in
the Houston-Galveston-Brazoria 0zone nonattainment area and
the Beaumont-Port Arthur area. Although not currently effective,
the Chapter 115 degassing rules also apply in El Paso County
as contingency measures that could become effective if the com-
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mission determines the rules are necessary to comply with fed-
eral air quality standards.

On May 21, 2010, the commission published notice in the Texas
Register (35 TexReg 4268) requiring affected sources in Collin,
Dallas, Denton, and Tarrant Counties to comply with the current
Chapter 115 degassing rules no later than May 21, 2011. The
rules in Chapter 115, Subchapter F, Division 3, were adopted
as a contingency measure for these four counties in the Dal-
las-Fort Worth area on April 27, 1994, and published in the Texas
Register on May 13, 1994 (19 TexReg 3703). The contingency
rules are being implemented as a result of the Dallas-Fort Worth
area failing to attain the 1997 eight-hour ozone National Ambi-
ent Air Quality Standard (NAAQS) by the June 15, 2010, attain-
ment deadline based on monitoring data. On August 9, 2010,
the EPA published a proposal to reclassify the nine-county Dal-
las-Fort Worth area as a serious nonattainment area under the
1997 eight-hour ozone NAAQS (75 FR 47746).

Beginning in April 2009, a series of petitions for rulemaking
were submitted to the commission regarding the more stringent
degassing requirements that became effective in the Hous-
ton-Galveston-Brazoria area on January 1, 2009. Although,
these petitions were withdrawn before the scheduled agenda
for the commission’s consideration while evaluating the merit of
these petitions, staff identified several portions of the degassing
rules that could be clarified to facilitate compliance and enforce-
ment. In the following months, numerous questions were also
raised by affected regulated entities, consultants, and vendors
regarding compliance with the requirements in Chapter 115,
Subchapter F, Division 3. The adopted rulemaking addresses
the concerns raised by stakeholders by revising Chapter 115,
Subchapter F, Division 3, to clarify the degassing rule require-
ments for sources in all affected areas, provide additional
flexibility for affected owners or operators by allowing for the use
of alternative control options, and facilitate rule enforcement.

General Clarification of Rule Requirements

The adopted rulemaking reformats the existing rules in Chapter
115, Subchapter F, Division 3, to simplify and clarify the require-
ments. Some of these formatting changes include adopting new
§115.540 to specify the rule applicability and define terms com-
monly used in this division, repealing §115.541 and §115.542,
and adopting new §115.541 and 8§115.542 to consolidate the
emission specifications and control requirements. In addition,
the adopted rules make other non-substantive revisions to up-
date the rule language to current Texas Register style and format
requirements. Additional details regarding the general reformat-
ting and clarification changes are discussed in the SECTION BY
SECTION DISCUSSION portion of this preamble.

Additional Control Options

One concern raised by stakeholders was that the existing rules
do not adequately address the use of several types of control
technologies that could achieve equivalent volatile organic com-
pounds (VOC) emission reductions. The existing rules require
that VOC vapors be routed to a device that maintains a control
efficiency of at least 90%. The adopted rules specifically provide
for the use of the following equivalent control options to comply
with the emission specifications in the rules.

The adopted rules allow for the use of flares that are designed
and operated in accordance with 40 Code of Federal Regula-
tions (CFR) §60.18(b) - (f) (as amended through December 22,
2008 (73 FR 78209)). In addition to complying with the operating
parameters in 40 CFR §60.18, the commission is requiring that

flares used during degassing operations must be lit at all times
when VOC vapors are routed to the device. Although 40 CFR
§60.18 requires the pilot to be lit at all times and requires moni-
toring of the flare pilot flame, the commission is also specifically
requiring the flare flame to be lit to clarify that the intent of the
rules is for both the flare flame and the pilot to be lit at all times
when VOC vapors are routed to the device.

The existing rules require VOC vapors from affected tanks or
vessels to be routed to a control device until the concentration is
less than 34,000 parts per million by volume (ppmv), expressed
as methane. However, as the VOC vapor concentration ap-
proaches 34,000 ppmv, there may not be sufficient heat content
to meet the minimum net heating value requirements in 40 CFR
§60.18. Therefore, it may be necessary to monitor the net heat-
ing value of the VOC vapors routed to the flare to ensure there is
sufficient energy available to support combustion. The adopted
rules provide the following options for demonstrating compliance
with the minimum net heating value requirements in 40 CFR
860.18 during degassing operations: continuously monitor the
net heating value of the gas stream routed to the flare; assume
3.4% of the net heating value from the VOC vapors routed to the
flare and continuously monitor the supplemental fuel added and
use calculations to demonstrate sufficient net heating value of
the VOC vapors routed to the flare; or use calculations to demon-
strate sufficient net heating value of the VOC vapors routed to
the flare.

The adopted rules allow for the use of recirculation systems as
an option for meeting the control requirements of the rules. The
adopted rules define a recirculation system as a system that
is vapor-tight and composed of piping, ductwork, connections,
flow-inducing devices, and a control device. The recirculation
system conducts VOC vapor from a storage tank, transport ves-
sel, or marine vessel to a control device and conducts the ex-
haust from the outlet of the control device back into the same
storage tank, transport vessel, or marine vessel. Currently, the
commission is aware of two types of recirculation systems avail-
able for degassing operations that use condensation or absorp-
tion processes to transfer VOC from the vapor space inside the
tank or vessel into liquid form.

To minimize pressurization in the tank or vessel, which could
cause increased emissions, the adopted rules require that the
recirculation system not cause the pressure inside the tank or
vessel to exceed one inch water pressure at any time during the
degassing operation. The adopted rules will also require contin-
uous monitoring of the tank pressure or the continuous monitor-
ing of the flow rate at the inlet and outlet of the control device. To
ensure that the recirculation system is vapor-tight during opera-
tion, the commission is requiring the recirculation system to be
monitored for VOC leaks using the procedure in Method 21 (40
CFR Part 60, Appendix A-7) and to begin this monitoring within
one hour after beginning any degassing operation. The adopted
rules also require continuous monitoring of the outlet gas tem-
perature of a condensation system that is part of a recirculation
system to ensure that the temperature is below the recirculation
system manufacturer’'s recommended operating temperature for
controlling the VOC vapors routed to the device.

The commission is adopting an option to limit the VOC concen-
tration at the outlet of the control device to less than 500 ppmv at
0% oxygen, dry basis, expressed as methane. The commission
adopts this option to limit the VOC concentration of the control
device exhaust gas as an equivalent or more stringent alternative
to using a control device that maintains a control efficiency of at
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least 90%. The commission is adopting this option to provide af-
fected owners or operators with an alternative control option that
would alleviate some of the testing and monitoring requirements
for devices that can maintain a low exhaust gas concentration.

Clarification of Monitoring and Testing Requirements

One of the concerns raised by stakeholders was that the existing
rules do not adequately address the monitoring and testing re-
quirements necessary to demonstrate compliance with this divi-
sion. The adopted rules specifically require monitoring and test-
ing requirements.

The commission adopts clarifications to the procedure for taking
the VOC concentration measurements required in this division.
The adopted rules specify that the VOC concentration measure-
ments required to determine if the tank or vessel can be vented
to the atmosphere without control for the remainder of the de-
gassing operation must be taken over a period of five minutes.
Further, none of the measurements can exceed the thresholds
established in the rules. This clarification is consistent with the
concentration monitoring requirements in the Refinery Mainte-
nance, Startup, and Shutdown (MSS) Model Permit.

The current rules for the Houston-Galveston-Brazoria area re-
quire the owner or operator to monitor the VOC concentration
once every 12 hours for five readings after the tank or vessel
is disconnected from the control device. This requirement was
added in 2007 to address concerns that if liquid remains in the
tank or vessel, then the VOC concentration could increase above
the limits specified in the rules after the control device is discon-
nected. Stakeholders have commented that this requirement is
unnecessary and overly burdensome. In response to these con-
cerns, the commission is adopting additional options for demon-
strating that the VOC concentration inside the tanks or vessel
does not increase above the concentration limit established in
the control requirements. Specific details regarding these addi-
tional options are included in the SECTION BY SECTION DIS-
CUSSION portion of this preamble. Additionally, the commission
is adopting rules that expand these requirements to all areas
subject to this division.

The commission is specifically adopting rules to require control
efficiency demonstrations conducted in accordance with the ap-
proved test methods in §115.545 for any control device used
to comply with the option to maintain a control efficiency of at
least 90% when the device is being used for degassing oper-
ations. The adoption of this requirement to conduct an initial
control efficiency demonstration is intended to be a clarification
of the existing requirements and is not intended to impose any
additional requirements on affected sources. The commission is
also requiring the control device to be retested prior to use for de-
gassing operations or within 60 days after any modification that
could reasonably be expected to affect the efficiency of a con-
trol device The commission is also requiring a periodic control
efficiency demonstration to be conducted at least once every 60
months for a portable control device. These retesting provisions
are necessary to demonstrate that the control device continues
to meet the 90% control efficiency requirements after modifica-
tion or if substantial time has passed since the previous demon-
stration. Additionally, it has come to the commission’s attention
that many of the control devices used to control emissions dur-
ing degassing operations are portable devices. It is not the com-
mission’s intent that moving a portable control device from one
tank or vessel to another will trigger the 60-day retesting require-
ment. The commission is exempting a portable thermal oxidizer
or vapor combustor from the periodic control efficiency demon-

stration if the combustion chamber temperature is at least 1,400
degrees Fahrenheit and the flow rate of the VOC vapors routed
to the device is limited to assure at least a 0.5 second combus-
tion chamber residence time when the device is in use.

The commission is also adopting rules to allow the use of ad-
ditional test methods to demonstrate compliance with this divi-
sion. The adopted rules will allow for the use of test methods not
currently included in the existing rules. The adopted rules will
also allow test methods currently available for use by affected
sources in the Houston-Galveston-Brazoria area to be used by
affected sources in all areas subject to this division.

The commission adopts clarifications for the storage tempera-
ture used for determining the true vapor pressure of volatile or-
ganic liquids stored at or above ambient temperatures. The ex-
isting rules requires the use of actual storage temperature to de-
termine the true vapor pressure of volatile organic liquids stored
in an affected storage tank, transport vessel, or marine vessel.
The commission is adopting rules to allow the actual storage
temperature of an unheated tank or vessel to be determined us-
ing the maximum local monthly average ambient temperature
as reported by the National Weather Service. The commission
is also adopting rules to allow the actual storage temperature of
a heated tank or vessel to be determined using either the mea-
sured temperature or the temperature set point of the tank or
vessel.

The adopted rulemaking requires the owner or operator of a stor-
age tank, transport vessel, or marine vessel subject to the re-
quirements in this division to notify the appropriate regional of-
fice of upcoming degassing operations upon request by autho-
rized representatives of the executive director. The commission
adopts this requirement to facilitate enforcement of the rules.

SECTION BY SECTION DISCUSSION

In addition to the revisions to clarify the rules and provide ad-
ditional flexibility, the commission adopts grammatical, stylistic,
and various other non-substantive changes to update the rules in
accordance with current Texas Register style and format require-
ments, improve readability, establish consistency in the rules,
and conform to the standards in the Texas Legislative Council
Drafting Manual, September 2010. Such changes include ap-
propriate and consistent use of acronyms, punctuation, section
references, and certain terminology like that, which, shall, and
must. References to the Dallas/Fort Worth area and the Hous-
ton/Galveston area have been updated to the Dallas-Fort Worth
area and the Houston-Galveston-Brazoria area respectively to
be consistent with current terminology for the region. These
non-substantive changes are not intended to alter the existing
rule requirements in any way and are not specifically discussed
in this preamble.

The commission also adopts changes to the rule not included at
proposal. The commission revises any proposed references to
volatile organic liquids or vapors to volatile organic compounds.
The commission changes the title of Chapter 115, Subchapter
F, Division 3 from Degassing and Cleaning of Storage Tanks,
Transport Vessels, and Marine Vessels to Degassing of Storage
Tanks, Transport Vessels, and Marine Vessels. As discussed
elsewhere in this preamble, this change is intended to clarify the
scope of the rule. In addition, the rule has been revised from pro-
posal to eliminate any references to cleaning operations to fur-
ther clarify the rule applicability. These non-substantive changes
are not intended to alter the existing rule requirements in any way
and are not specifically discussed in this preamble.
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Section 115.540, Applicability and Definitions

The commission adopts new §115.540 that will add applicability
and definitions to clarify the Chapter 115, Subchapter F, Division
3 rules. Adopted new §115.540 establishes consistency with
other rules in Chapter 115 and improves the readability of the
rules by first defining the units affected by and terms used in the
subsequent requirements.

The commission adopts new §115.540(a) to specify that the pro-
visions in this division apply to degassing during, or in prepara-
tion of, cleaning of any storage tank, transport vessel, or marine
vessel located in the Beaumont-Port Arthur (Hardin, Jefferson,
and Orange Counties), Dallas-Fort Worth (Collin, Dallas, Den-
ton, and Tarrant Counties only), El Paso, and Houston-Galve-
ston-Brazoria (Brazoria, Chambers, Fort Bend, Galveston, Har-
ris, Liberty, Montgomery, and Waller Counties) areas. Adopted
new subsection (a) clarifies that this division applies to degassing
any storage tank, transport vessel, or marine vessel containing
volatile organic compounds with a true vapor pressure greater
than or equal to 0.5 pounds per square inch absolute (psia) un-
der actual storage conditions unless specifically exempted in
§115.547. Adopted new subsection (a) also clarifies that in this
division, the operator of any storage tank, transport vessel, or
marine vessel refers to the regulated entity performing or out-
sourcing the degassing operation. Adopted new subsection (a)
indicates that this division applies to any storage tank, transport
vessel, or marine vessel in the Beaumont-Port Arthur and Hous-
ton-Galveston-Brazoria areas. Adopted new subsection (a) also
indicates that this division applies to any storage tank or trans-
port vessel in the Dallas-Fort Worth and El Paso areas.

Adopted new 8§115.540(b) indicates that unless the context
clearly indicates otherwise or unless specifically defined in the
Texas Clean Air Act (Texas Health and Safety Code, Chapter
382), in 30 TAC §83.2, 101.1, or 115.10 the terms used in this
division have the meanings commonly used in the field of air
pollution control. Adopted new subsection (b) also indicates that
in addition, the following meanings apply in this division unless
the context clearly indicates otherwise.

Adopted new 8§115.540(b)(1) defines Cleaning as the process
of washing or rinsing a storage tank, transport vessel, or ma-
rine vessel, or removing sludge or rinsing liquid from a storage
tank, transport vessel, or marine vessel. As discussed in the
RESPONSE TO COMMENTS section of this preamble, the word
vapor was removed from the proposed definition of Cleaning to
help clarify the processes intended to be subject to this rule. The
commission is revising this definition to help clarify the rule ap-
plicability.

Adopted new §115.540(b)(2) defines Degassing as the process
of removing VOC vapor from a storage tank, transport vessel,
or marine vessel during, or in preparation of, cleaning. As dis-
cussed in the RESPONSE TO COMMENTS section of this pre-
amble, the definition of Degassing has been revised from pro-
posal to clarify that this term applies to activities that occur dur-
ing, or in preparation of, cleaning. The commission is revising
this definition to further clarify the rule applicability.

As discussed in the RESPONSE TO COMMENTS section of this
preamble, the commission is adopting new §115.540(b)(3) to de-
fine a Drain-dry floating roof tank as a floating roof tank designed
to drain its entire contents completely to a sump in a manner that
leaves no free-standing liquid in the tank or the sump. The only
stock liquid available for evaporation in a drain-dry floating roof
tank is that which clings to the tank bottom and other wetted sur-

faces under the floating roof. This definition comes from Amer-
ican Petroleum Institute (API) Technical Report 2568, Evapora-
tive Loss from the Cleaning of Storage Tanks (November 2007).

Adopted new §115.540(b)(4), originally proposed as
§115.540(b)(3), defines Recirculation system as a system that
is vapor-tight and composed of piping, ductwork, connections,
flow inducing devices, and a control device. Adopted new
paragraph (4) states that the recirculation system conducts
VOC vapor from a storage tank, transport vessel, or marine
vessel to a control device and conducts the exhaust from the
outlet of the control device back into the same storage tank,
transport vessel, or marine vessel. Adopted new paragraph (4)
also indicates that the recirculation system does not include the
storage tank, transport vessel, or marine vessel that is being
degassed. The commission is adding this definition to fully
describe the type of system being adopted as a new option to
control VOC vapors during degassing operations.

Adopted new 8115.540(b)(5), originally proposed as
§115.540(b)(4), defines Storage capacity as the volume of
a storage tank as determined by multiplying the internal
cross-sectional area of the tank by the average internal height
of the tank shell or the volume of a transport vessel or marine
vessel as determined by the manufacturer’s original design
capacity. The definition is intended to account for sloped tank
floors and sumps by relying on the average internal height of
the tank shell to determine the maximum amount of liquid the
tank can hold if filled to the top of the tank shell with inflow
and outflow pipes closed off and any floating roof absent. The
average internal height may be conservatively measured as
the maximum height from the bottom of a sump to the top
of the tank shell. Use of this measurement will result in an
overestimate of the volume of a tank with a sloped floor. The
existing rule uses several different terms, including nominal
storage capacity, to denote the tanks and vessels that are
subject to these requirements. The commission adopts this
definition and uses the term consistently throughout this
rulemaking. The adopted change is not intended to alter any
existing rule requirements or to cause any additional sources to
be subject to the existing rule requirements.

Adopted new 8§115.540(b)(6), originally proposed as
§115.540(b)(5), defines Storage tank as a stationary vessel,
reservoir, or container used to store VOC. This definition does
not include components that are not directly involved in the
containment of liquids or vapors, subsurface caverns or porous
rock reservoirs, or process tanks or vessels.

Adopted new §115.540(b)(7), originally proposed as
§115.540(b)(6), defines Vapor-tight as a condition that exists
when no component of a system has a leak greater than
500 parts per million expressed as methane measured using
Method 21 (40 CFR Part 60, Appendix A-7). The commission
is adopting this definition to help clarify existing requirements
that use this term. Although there are no additional monitoring
requirements included in the adopted rule to demonstrate
compliance with vapor-tight requirements, a notice of violation
could be issued to the owner or operator of the tank or vessel
if an authorized representative of the executive director, the
EPA, or any local air pollution control agency with jurisdiction
determined the vapor-tight condition was not maintained.

Section 115.541, Emission Specifications

The commission adopts the repeal of existing §115.541 in order
to reformat and clarify the emission specifications in this division.
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The adopted repeal is not intended to remove any of the existing
emission specifications. The existing requirements in this sec-
tion are either being incorporated into the adopted new §115.541
or the adopted new control requirements in §115.542.

The commission adopts new 8115.541 to include the emission
specifications for the degassing of storage tanks, transport ves-
sels, or marine vessels.

Adopted new 8115.541(a) requires all VOC vapors from a
storage tank, transport vessel, or marine vessel subject to this
division to be routed to a control device in accordance with the
control requirements in §115.542 during degassing operations.
Adopted new subsection (a) incorporates the existing emission
specifications in 8115.541(a)(1)(A) and (2)(A), and (b)(2) and
does not impose a new requirement on affected sources. In
response to comments, subsection (a) has been revised from
proposal to specify that this requirement does not apply if the
measured VOC concentration is less than 34,000 ppmv, ex-
pressed as methane or 50% of the lower explosive limit (LEL).
The adopted change is intended to clarify the rule applicability.

Adopted new §115.541(b) prohibits the intentional bypassing of
a control device used to comply with the requirements in this divi-
sion. Adopted new subsection (b) also requires any visible VOC
leak originating from the control device, or other associated prod-
uct recovery device, to be repaired as soon as practical. Adopted
new subsection (b) incorporates the existing emission specifica-
tions in §115.541(a)(1)(D) and (2)(D), and (b)(4) and does not
impose a new requirement on affected sources.

Adopted new §115.541(c) prohibits avoidable liquid or gaseous
leaks, as detected by sight or sound, from the degassing oper-
ations. Adopted new subsection (c) incorporates the existing
emission specifications in §115.541(a)(1)(C) and (2)(C), and
(b)(3) and does not impose a new requirement on affected
sources.

Adopted new 8115.541(d) requires a transport vessel to be kept
vapor-tight at all times until the VOC vapors are routed to a con-
trol device. Adopted new subsection (d) incorporates the ex-
isting emission specifications in §115.541(a)(2)(E) and does not
impose a new requirement on affected sources.

Adopted new 8§115.541(e) has been reformatted from pro-
posal; however, these changes are non-substantive and only
intended to improve the readability of the rule. Adopted new
§115.541(e)(1) requires a marine vessel to have all cargo tank
closures properly secured or maintain a negative pressure
within the vessel when a closure is opened. Adopted new
§115.541(e)(1) requires a marine vessel to have all pressure or
vacuum relief valves operating within certified limits, as specified
by classification society or flag state, until the VOC vapors are
routed to a control device. Adopted new subsection (e) incorpo-
rates the existing emission specifications in §115.541(b)(5) and
does not impose a new requirement on affected sources.

As discussed elsewhere in this preamble, in response to com-
ments §115.541(f) has been revised from proposal to provide
some exceptions to the requirements based on tank design and
the contents of the material being stored in the tank. As pro-
posed, subsection (f) would have required all VOC vapors from
a floating roof storage tank to be routed to a control device imme-
diately but no later than 24 hours after the tank has been emptied
to the extent practical or the drain pump loses suction. Adopted
new 8115.541(f)(1) requires all VOC vapors from a floating roof
storage tank that is not a drain-dry floating roof storage tank to be
routed to a control device as soon as practical but no later than

24 hours after the tank has been emptied to the extent practical
or the drain pump loses suction for a floating roof storage tank
containing VOC liquids with a true vapor pressure greater than
or equal to 1.5 psia under actual storage conditions. Adopted
new 8115.541(f)(2) requires all VOC vapors from a floating roof
storage tank that is not a drain-dry floating roof storage tank
must be routed to a control device as soon as practical but no
later than 72 hours after the tank has been emptied to the ex-
tent practical or the drain pump loses suction for a floating roof
storage tank containing VOC liquids with a true vapor pressure
less than 1.5 psia under actual storage conditions. Adopted new
§115.541(f)(3), which provides an alternative to new subsection
(f)(1) and (2), requires that all VOC vapors from a floating roof
storage tank that is not a drain-dry floating roof storage tank must
be routed to a control device as soon as practical but no later
than the time limit specified in a permit issued under 30 TAC
Chapter 116 up to a maximum of 72 hours after the tank has been
emptied to the extent practical or the drain pump losses suction.
The commission adopts these new requirements to clarify when
the rules in this division begin to apply and to minimize standing
idle losses from floating roof storage tanks.

Section 115.542, Control Requirements

The commission is adopting the repeal of existing §115.542 in or-
der to reformat and clarify the emission specifications in this divi-
sion. The adopted repeal is not intended to remove any of the ex-
isting emission specifications. The existing requirements in this
section are being incorporated into the proposed new §115.542.

The commission adopts new 8115.542 to include the control re-
quirements for the degassing of storage tanks, transport vessels,
or marine vessels.

Adopted new §115.542(a) requires a control device used to com-
ply with the emission specifications in §115.541 to meet one of
the following conditions at all times when VOC vapors are routed
to the device. The commission is including several equivalent
options to limit VOC emissions from degassing operations that
occur during, or in preparation of, cleaning an affected storage
tank, transport vessel, or marine vessel.

Adopted new §115.542(a)(1) includes the same requirement in
existing §115.541(a)(1)(B) and (2)(B), and (b)(2) for a control de-
vice to maintain a control efficiency of at least 90%. Adopted new
paragraph (1) also clarifies the commission’s intent that any con-
trol device used to comply with this division must be operated in
a manner consistent with how the device was operated during
the control efficiency demonstration required in §115.544(c).

Adopted new §115.542(a)(2) requires a flare that is used to com-
ply with the requirements in this division to be designed and op-
erated in accordance with 40 CFR 860.18(b) - (f) (as amended
through December 22, 2008 (73 FR 78209)) and to be lit at all
times when VOC vapors are routed to the flare. As discussed
elsewhere in this preamble, although 40 CFR 8§60.18 requires
the pilot to be lit at all times and requires monitoring of the flare
pilot flame, the commission is also specifically requiring the flare
flame to be lit to clarify that the intent of the rule is for both the
flare flame and the pilot to be lit at all times when VOC vapors
are routed to the device. Adopted new §115.542(a)(2) was re-
vised from proposal to specifically incorporate the version of 40
CFR 860.18(b) - (f) (as amended through December 22, 2008
(73 FR 78209)).

Adopted new 8115.542(a)(3) allows a recirculation system to be
used to comply with the requirements in this division provided it
does not cause the pressure inside the tank or vessel to increase
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by more than one inch water pressure at any time during the
degassing operation.

Adopted new 8115.542(a)(4) allows a control device used to
comply with the requirements of this division provided that the
VOC concentration at the outlet of the control device is less than
500 ppmv at 0% oxygen, dry basis, expressed as methane.

Adopted new §115.542(b) requires all VOC vapors to be routed
to a control device until the VOC concentration is less than
34,000 ppmv, expressed as methane or less than 50% of the
LEL. In response to comments, all proposed requirements that
the percent LEL be expressed as methane have been removed
from the adopted rule. After one of the conditions has been
satisfied, the tank or vessel may be vented to the atmosphere
without control for the remainder of the degassing operation,
except as specified in §115.544(b)(4). The commission is
expanding the requirement in §115.544(b)(4) to all applicable
areas subject to the rules. The reference to §115.544(b)(4) is
necessary to clarify that the additional monitoring required by
that section still applies. For sources in the Houston-Galve-
ston-Brazoria area, adopted new subsection (b) contains the
same requirements as existing §115.542(a)(6) and (b)(5) and
compliance with the original requirement was required by Jan-
uary 1, 2009.

The commission is repealing the options in existing
8115.542(a)(5) and (b)(4) for sources in the Beaumont-Port
Arthur, Dallas-Fort Worth, or El Paso areas. The commission
is repealing the existing option for the tank or vessel to be
vented to the atmosphere without control for the remainder of
the degassing operation once the true vapor pressure inside
the vessel has been reduced to less than 0.5 psia since this
measurement is more appropriately referenced in terms of a
VOC vapor concentration rather than a liquid characteristic.
The commission is also repealing the existing option for the
tank or vessel to be vented to the atmosphere without control
once a turnover of at least four vapor space volumes, or
four turnovers of the vapor space under a floating roof, has
occurred. If the tank or vessel is drained dry and if the flow of
displacement gases is measured properly, four turnovers would
generally be sufficient to reduce VOC concentrations to less
than 34,000 ppmv. However, if liquids remain in the bottom of
the tank or vessel, as commonly occurs due to irregularities in
the vessel surface, the remaining liquid would continue to be a
source of VOC emissions after the four turnover criterion has
been satisfied.

In addition, the commission is providing sources in the Beau-
mont-Port Arthur, Dallas-Fort Worth, or El Paso areas with the
option for the tank or vessel to be vented to the atmosphere with-
out control for the remainder of the degassing operation once
the VOC concentration before the inlet to the control device is
less than 50% of the LEL. The adopted control requirements al-
low the tank or vessel to be vented to the atmosphere without
control once the VOC concentration reaches 34,000 ppmyv, ex-
pressed as methane or 50% of the LEL. The adopted new op-
tion for the tank or vessel to be vented to the atmosphere without
control once the VOC concentration is less than 50% of the LEL
as stringent than the existing option for the tank or vessel to be
vented to the atmosphere without control once the VOC concen-
tration reaches 34,000 ppmv, expressed as methane. Existing
§115.542(b)(4) uses 20% of the LEL as one of the options for
determining when marine vessels in the Beaumont-Port Arthur
area may be vented to the atmosphere without control. Because
the LEL criterion is an option to allow flexibility in measurement

methods and because the existing 34,000 ppmv concentration
limitis the least stringent option, the adopted option to allow 50%
of the LEL instead of 20% of LEL in adopted new subsection (b)
will not allow an increase in VOC emissions over those allowed
under existing §115.542(b)(4).

Adopted new §115.542(c) requires degassing equipment to be
designed and operated to prevent avoidable liquid or gaseous
VOC leaks. Adopted new subsection (c) contains the same re-
quirement in existing 8115.542(a)(4) and (b)(3).

Adopted new §115.542(d) requires that when degassing is ef-
fected through the hatches or manways of a storage tank, all
lines must be equipped with fittings that make vapor-tight con-
nections. Adopted new subsection (d) contains portions of the
requirement in existing §115.542(a)(3). Proposed new subsec-
tion (d) would have also required all lines to be closed when dis-
connected or equipped to discharge residual VOC in the line into
a closed recovery or disposal system after degassing is com-
plete. However, in response to comments the commission is
deleting this requirement because the VOC concentration in the
lines will already be less than the VOC concentration that is re-
quired to be routed to a control device and therefore will not
need to be controlled to demonstrate compliance with the re-
quirements in this division.

Adopted new 8115.542(e) requires that when degassing is ef-
fected through the hatches of a transport vessel with a loading
arm equipped with a vapor collection adapter, a pneumatic, hy-
draulic, or other mechanical means must be provided to force
a vapor-tight seal between the adapter and the hatch. Adopted
new subsection (e) also requires a means to be provided to mini-
mize liquid drainage from the degassing equipment when it is re-
moved from the hatch or to accomplish drainage before such re-
moval. Adopted new subsection (e) contains the same require-
ment in existing 8§115.542(a)(2).

Adopted new 8115.542(f) requires that when degassing is ef-
fected through the hatches of a marine vessel with a loading
arm equipped with a vapor collection adapter, then pneumatic,
hydraulic, or other mechanical means must be provided to force
a vapor-tight seal between the adapter and the hatch, or a nega-
tive pressure inside the cargo tank must be maintained. Adopted
new subsection (f) also requires a means to be provided to min-
imize liquid drainage from the degassing equipment when it is
removed from the hatch or to accomplish drainage before such
removal. Adopted new subsection (f) contains the same require-
ment in existing §115.542(b)(2).

Section 115.543, Alternate Control Requirements

The commission adopts non-substantive revisions to §115.543
necessary to comply with current rule formatting standards with-
out changes from proposal.

Section 115.544, Inspection, Monitoring, and Testing Require-
ments

The commission is changing the title of §115.444 from Inspection
Requirements to Inspection, Monitoring, and Testing Require-
ments to reflect the adopted changes to the content of this sec-
tion.

The commission adopts subsection (a) to specify the inspec-
tion requirements that apply during the degassing of any storage
tank, transport vessel, or marine vessel subject to this division.

The commission is amending §115.544(a)(1) with non-substan-
tive changes necessary to comply with current rule formatting
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standards. Amended paragraph (1) requires inspection for visi-
ble liquid leaks, visible fumes, or significant odors resulting from
VOC transfer operations that are conducted during each de-
gassing operation.

The commission is amending §115.544(a)(2) with non-substan-
tive changes necessary to comply with current rule formatting
standards. Amended paragraph (2) requires degassing through
the affected transfer lines to be discontinued when a leak is ob-
served that cannot be repaired within a reasonable length of
time. The commission is removing the sentence in existing para-
graph (2) that indicates that the intentional bypassing of a va-
por control device during degassing is prohibited. The commis-
sion is removing this superfluous sentence because the same
requirement is already more appropriately included in the emis-
sion specifications in §115.542.

Adopted §115.544(b) specifies the monitoring requirements that
apply during the degassing of any storage tank, transport vessel,
or marine vessel subject to this division. Adopted subsection (b)
also indicates that monitoring at least once every 15 minutes is
sufficient to demonstrate compliance with the continuous moni-
toring requirements in this subsection.

Adopted §115.544(b)(1) requires any monitoring device used to
comply with the requirements in this subsection to be installed,
calibrated, maintained, and operated according to the manufac-
turer’s instructions. The commission is adopting paragraph (1)
to clarify the expectations associated with monitoring equipment
used to comply with the requirements in this division.

Adopted 8115.544(b)(2) requires the owner or operator to
monitor any operational parameters necessary to demonstrate
the proper functioning of a control device used to comply with
the requirements in this division at all times when VOC vapors
are routed to the device. Adopted paragraph (2) contains the
same monitoring requirements in existing §115.546(2) and also
includes the applicable monitoring requirements associated with
the adopted new control options.

Adopted 8115.544(b)(2)(A) requires the owner or operator to
continuously monitor the exhaust gas VOC concentration of
any carbon adsorption system that regenerates the carbon
bed directly to determine breakthrough. Alternatively, adopted
subparagraph (A) requires the owner or operator to periodically
monitor the exhaust gas VOC determine breakthrough and
switch the exhaust gas flow to fresh carbon for any carbon
adsorption system that does not regenerate the carbon bed di-
rectly, as specified by 40 CFR §61.354(d) (as amended through
October 17, 2000 (65 FR 62160)), except that any monitoring
must be conducted at intervals no greater than 20% of the
design carbon replacement interval. Adopted §115.544(b)(2)(A)
was revised from proposal to specify the applicable version of
40 CFR 860.354(d). Adopted subparagraph (A) contains the
requirements in existing §115.546(2)(C). In addition, adopted
subparagraph (A) clarifies that the owner or operator must
switch the exhaust gas flow to fresh carbon for any carbon ad-
sorption system that does not regenerate the carbon bed directly
and clarifies that any monitoring must be conducted at intervals
no greater than 20% of the design carbon replacement interval.
The commission is adopting these additional requirements to
account for the high flow rate conditions encountered during
degassing operations. In addition, adopted subparagraph (A)
specifies that for the purpose of this division, breakthrough
is defined as a measured VOC concentration exceeding 100
ppmv, expressed as methane above background. The adopted

threshold is based on the requirements in the Refinery MSS
Model Permit.

Adopted 8115.544(b)(2)(B) requires the owner or operator to
continuously monitor the inlet and outlet gas temperature of a
catalytic incinerator. Adopted subparagraph (B) contains the
same requirements in existing §115.546(2)(B).

Adopted §115.544(b)(2)(C) requires the owner or operator to
continuously monitor the outlet gas temperature of a conden-
sation system to ensure that the temperature is below the man-
ufacturer’s recommended operating temperature for controlling
the VOC vapors routed to the device. The adopted monitoring
and associated recordkeeping requirement also apply if the con-
densation system is part of a recirculation system.

Adopted 8115.544(b)(2)(D) requires the owner or operator
to continuously monitor the exhaust gas temperature imme-
diately downstream of a direct-flame incinerator. Adopted
subparagraph (B) contains the same requirements in existing
§115.546(2)(C).

Adopted §115.544(b)(2)(E) requires the owner or operator to
comply with one of the monitoring requirements in clauses (i)
- (iv) if a flare is used to comply with the requirements in this
division. In response to comments, subparagraph (E) was
revised to clarify that the purpose of these monitoring require-
ments is to demonstrate compliance with the requirements in
40 CFR 860.18. In response to comments, clauses (i) - (iii)
were amended from proposal to refer the gas stream routed
to the flare and not just the VOC vapors routed to the flare.
Adopted clause (i) requires the owner or operator to continu-
ously monitor the net heating value of the gas stream routed
to the flare. In response to comments, changes were made
to the proposed language in clause (ii). As proposed, clause
(i) would have required the owner or operator to assume zero
net heating value contribution from the VOC vapors routed to
the flare. Adopted clause (ii) requires the owner or operator
to continuously monitor the total volume of supplemental fuel
added to the gas stream routed to the flare and continuously
maintain sufficient supplemental fuel to meet the minimum net
heating value requirements in 40 CFR 860.18 assuming that
the net heating value of the degassed VOC vapor is equivalent
to a level corresponding to 50% of the LEL. New clause (ii)
also allows the owner or operator to estimate the flow rate of
the VOC vapors from the tank or vessel if the flow rate is not
monitored. Proposed clause (ii) would have required the owner
or operator to continuously monitor the total volume of supple-
mental fuel added to the VOC vapors routed to the flare and
assume the net heating value of the VOC vapors routed to the
flare is zero. Adopted clause (iii) requires the owner or operator
to use calculations to demonstrate that for the material stored
in the tank or vessel the net heating value of the gas stream
routed to the flare cannot drop below the minimum net heating
value requirements in 40 CFR §60.18 until the concentration
of VOC in the vapors being routed to the flare is less than the
concentration limits in §115.542(b). In response to comments, a
new clause (iv) is added to allow for the monitoring of hydrogen
content instead of net heating value for non-assisted flares
electing to comply with 40 CFR 8§60.18(c)(3)(i).

Adopted §115.544(b)(2)(F) requires the owner or operator to use
one of the following methods to monitor the exhaust gas VOC
concentration for any control device used to comply with the op-
tion in §115.542(a)(4) to limit exhaust concentration. Proposed
subparagraph (F) would have required monitoring the exhaust
gas VOC concentration at least once per hour. However, in re-
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sponse to comments, adopted subparagraph (F) requires the
owner or operator to perform a single one-hour test to demon-
strate the concentration of the VOC is below the concentration
limit in 8115.542(a)(4). Adopted subparagraph (F) also speci-
fies the test must begin within one hour after the start of the de-
gassing operation. The beginning of the degassing operation is
when peak VOC concentration to the control device is expected.
If the control device demonstrates that the VOC concentration
is less than the limit during this initial one-hour test, then further
testing during that same degassing event should not be neces-
sary. In addition, as proposed, subparagraph (F) would have re-
quired the owner or operator of any internal combustion engine
used as a control device to monitor the exhaust gas VOC con-
centration hourly for the entire duration of the degassing event.
As discussed in the RESPONSE TO COMMENTS portion of this
preamble, the commission is not adopting this requirement for
engines and has instead adopted a subparagraph (1) that speci-
fies monitoring exhaust gas oxygen monitoring as the appropri-
ate parameter monitoring for internal combustion engines.

Adopted subparagraph (F) also specifies that the VOC concen-
tration must be determined using the methods listed in adopted
clauses (i) and (ii). Adopted clause (i) requires the VOC concen-
tration to be determined by using the integrated bag sampling
procedure in Method 18 (40 CFR Part 60, Appendix A) §88.2.1.1
- 8.2.1.4 and a total hydrocarbon analyzer that meets instrument
and calibration specifications in Method 21. As an alternative to
clause (i), adopted clause (ii) requires the VOC concentration to
be determined by continuously monitoring the exhaust gas VOC
concentration using Method 25A (40 CFR Part 60, Appendix A).

Adopted 8§115.544(b)(2)(G) requires the owner or operator to
continuously monitor the combustion chamber temperature of
a thermal oxidizer or vapor combustor. Adopted subparagraph
(G) also requires the owner or operator to continuously mon-
itor the gas flow rate into the thermal oxidizer or vapor com-
bustor to determine the combustion chamber residence time if
necessary to demonstrate compliance with §115.544(c)(3). In
response to comments, adopted subparagraph (G) was revised
from proposal to apply the requirements for thermal oxidizers to
both thermal oxidizers and vapor combustors.

Adopted §115.544(b)(2)(H) requires the owner or operator to
continuously monitor the pressure inside the tank or vessel or
continuously monitor the gas flow rate at the inlet and outlet of the
control device if a recirculation system is used to comply with this
division. Adopted subparagraph (H) also requires the owner or
operator to monitor for VOC leaks using the procedure in Method
21 and begin this monitoring within one hour after beginning any
degassing operation. For the purposes of this requirement, the
adopted rule defines a leak as a screening concentration greater
than 500 ppmv above background as methane for all compo-
nents.

In response to comments, the commission is adopting
§115.544(b)(2)(I) specifying that for an internal combustion
engine, the owner or operator shall continuously monitor the
engine exhaust gas oxygen content throughout the degassing
operation as an indicator of the proper operation of the engine.

In response to comments, the commission is adopting
§115.544(b)(2)(J) specifying that for a control device not listed,
the owner or operator shall continuously monitor one or more
operational parameters sufficient to demonstrate proper func-
tioning of the device to design specification. The commission
is adopting this provision to ensure the operational parameter

monitoring of any device used to comply with the requirements
in this division.

Adopted 8115.544(b)(3) requires the owner or operator to mon-
itor the VOC concentration to demonstrate compliance with the
VOC concentration or percent LEL limits in §115.542(b) and de-
termine if the storage tank, transport vessel, or marine vessel
can be vented to the atmosphere without control for the remain-
der of the degassing operation, except as specified in paragraph
(4). Adopted 8§115.544(b)(3)(A), proposed as §115.544(b)(3), re-
quires the VOC concentration to be monitored once per minute
for at least five minutes, and all measurements must be less
than the VOC concentration limits in 8115.542(b). The commis-
sion is adopting this language to clarify the monitoring proce-
dure that should be used to determine the VOC concentration
prior to venting the tank or vessel to the atmosphere without con-
trol for the remainder of the degassing operation. The commis-
sion is adopting this procedure to increase consistency between
this rule and the Refinery MSS Model Permit. In response to
comments, the commission is also adopting §115.544(b)(3)(B)
to allow the VOC concentration to be monitored over a five-
minute period using the integrated bag sampling procedure in
Method 18 (40 CFR Part 60, Appendix A) 888.2.1.1 - 8.2.1.4
and the integrated measurement must be less than the VOC
concentration limits in 8115.542(b). The commission is adopting
this alternative monitoring option as an equivalent procedure to
the monitoring option in adopted §115.544(b)(3)(A). As adopted,
§115.544(b)(3)(B) would allow the use of integrated bag sam-
pling for determining the VOC concentration for the purposes of
either the 34,000 ppmv, expressed as methane or the 50% of
the LEL limit.

Adopted 8§115.544(b)(4) requires the owner or operator of any
storage tank, transport vessel, or marine vessel to comply with
one of the conditions in this paragraph after demonstrating com-
pliance with the applicable VOC concentration or percent LEL
limits in §115.542(b) or (c) in accordance with paragraph (3). The
existing rule requires affected owners or operators to monitor a
tank or vessel for 48 hours after reaching the applicable VOC
concentration or percent LEL limits. The commission is expand-
ing this option to all areas affected by this rulemaking as well as
providing additional options.

Adopted §115.544(b)(4)(A) allows the VOC concentration inside
the tank or vessel to be monitored once every 12 hours while
venting to the atmosphere without control until five consecutive
measurements collected at 12-hour intervals are measured to
be less than 34,000 ppmv or less than 50% of the LEL. The VOC
concentration measurement required by paragraph (3) may be
considered the first of these five consecutive measurements.
Adopted clause (i) specifies that if venting to the atmosphere
without control has been suspended for more than four hours,
the VOC concentration inside the tank or vessel must be mea-
sured upon restart of the degassing operation. For consistency,
adopted clause (i) was revised from proposal to read venting to
the atmosphere without control instead of uncontrolled venting
to the atmosphere. Adopted clause (ii) specifies that if any of
the VOC concentration measurements equal or exceed 34,000
ppmv, expressed as methane or 50% of the LEL, the tank
or vessel must be routed to the control device until the VOC
concentration is below 34,000 ppmyv, expressed as methane or
less than 50% of the LEL as determined by subsection (b)(3).
Adopted subparagraph (A) contains the existing requirements in
§115.542(a)(6) and (b)(5) for the Houston-Galveston-Brazoria
area and applies this same requirement to all affected areas. In
response to comments, the commission is also adopting clause
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(i) to specify that if the measured VOC concentration is less
than 6,800 ppmv, expressed as methane or 10% of the LEL
then no further VOC concentration measurements are required.
The commission is adopting this option based on the premise
that once the VOC concentration inside the tank or vessel
is less than 1/5 of the standard it will not be possible for the
VOC concentration to rise above 34,000 ppmv, expressed as
methane or 50% of the LEL.

Adopted §115.544(b)(4)(B) allows the storage tank, transport
vessel, or marine vessel to be vented to the atmosphere with-
out control for the remainder of the degassing operation with no
further VOC measurements if the VOC concentration inside the
tank or vessel is less than 6,800 ppmv, expressed as methane
or 10% of the LEL before the owner or operator stops routing
the VOC vapors to a control device in accordance with §115.541
and §115.542. Proposed subparagraph (B) would have required
the VOC concentration inside the tank or vessel to be less than
1% of the LEL before the owner or operator stops routing the
VOC vapors to a control device in accordance with §115.541 and
8§115.542. However, in response to comments, the commission
is adopting a threshold of 6,800 ppmv, expressed as methane
or 10% of the LEL, based on the premise that once the VOC
concentration inside the tank or vessel is less than 1/5 of the
standard it will not be possible for the VOC concentration to rise
above 34,000 ppmyv, expressed as methane or 50% of the LEL
within the first 12 hours after disconnecting the control device.

The commission is not adopting the option proposed in
§115.544(b)(4)(C) that would have allowed the owner or oper-
ator to use the procedure in this subparagraph to demonstrate
that the VOC concentration inside the tank or vessel will not
increase above the applicable concentration limit in §115.542(b)
or (c) before venting the tank or vessel to the atmosphere for
the remainder of the degassing operation. As discussed in the
RESPONSE TO COMMENTS section of this preamble, the
commission is not adopting this proposed option because this
proposed procedure may not guarantee that the VOC concen-
tration will not rise above 34,000 ppmv, expressed as methane.

In response to comments, the commission is adopting
§115.544(b)(5) specifying that minor modifications to the mon-
itoring methods may be approved by the executive director
and that monitoring methods other than those specified in this
subsection may be used if approved by the executive director
and validated by 40 CFR Part 63, Appendix A, Method 301.
The commission is adopting this provision to provide additional
flexibility to affected owners or operators.

Also, in response to comments, the commission is adopting
§115.544(b)(6) to clarify that the sampling location for performing
the monitoring required by 8115.544(b)(3) may be immediately
before the control device, in the transfer line from the tank or
vessel to the control device, or in the vapor space of the tank or
vessel provided it is representative of the concentration of VOC
entering the control device.

The commission adopts §115.544(c) to specify the testing re-
quirements that apply to the owner or operator of any storage
tank, transport vessel, or marine vessel subject to this division if
a control device is used to comply with the emission specifica-
tions in §115.541.

Adopted 8115.544(c)(1) requires an initial control efficiency
demonstration to be conducted in accordance with the approved
test methods in §115.545 for a control device used to comply
with the requirements in 8115.542(a)(1). Proposed paragraph

(1) would have required the device to be retested within 60 days
after any modification that could reasonably be expected to
affect the efficiency of a control device. However, in response
to comments, adopted paragraph (1) requires the device to
be retested after any modification that could reasonably be
expected to decrease the efficiency of a control device within
60 days after the modification or before being used to comply
with the requirements in §115.542(a)(1), whichever is longer.
The commission is clarifying that the retest is only required if the
modification would decrease the control efficiency of the device.
The commission is also providing additional time to conduct the
required retesting for control devices that are not consistently
used to comply with the requirements in §115.542(a)(1).

Adopted 8115.544(c)(2) requires a periodic control efficiency
demonstration to be conducted at least once every 60 months
in accordance with the approved test methods in §115.545 for
a portable control device used to comply with the requirements
in 8115.542(a)(1).

Adopted 8§115.544(c)(3) exempts a portable thermal oxidizer
or vapor combustor used to comply with the requirements in
§115.542(a)(1) from the periodic control efficiency demonstra-
tion in paragraph (2) if the combustion chamber temperature
is at least 1,400 degrees Fahrenheit and the flow rate of the
VOC vapors routed to the device is limited to assure at least a
0.5 second residence time all times when the device is in use.
In response to comments, adopted paragraph (3) is revised
from proposal to apply the requirements proposed for thermal
oxidizers to both thermal oxidizers and vapor combustors.

Section 115.545, Approved Test Methods

The commission adopts the repeal of existing §115.545 in order
to reformat and clarify the approved test methods in this division.
The existing requirements in this section are being incorporated
into adopted new §115.545.

The commission adopts new 8115.545 to indicate that compli-
ance with the requirements in this division must be determined
by applying one or more of the following test methods or pro-
cedures, as appropriate. Adopted new §115.545 amends the
existing language in 8115.545 to improve consistency with other
rules in Chapter 115 and to more clearly indicate that the test
methods listed in this section must be used to demonstrate com-
pliance with all the requirements in this division not just the re-
quirements in §115.541 and §115.542.

Adopted new §115.545(1) requires the use of Methods 1 - 4 (40
CFR Part 60, Appendix A) for determining flow rates. Adopted
new paragraph (1) contains the same requirement in existing
paragraph (1) with non-substantive changes necessary to com-
ply with current rule formatting standards.

Adopted new §115.545(2) allows for the use Methods 3, 3A, or
3B (40 CFR Part 60, Appendix A) to determine exhaust gas oxy-
gen concentration for making any oxygen corrections necessary
for §115.541(a)(4).

Adopted new §115.545(3) allows the use of Method 18 (40 CFR
Part 60, Appendix A) for determining gaseous organic compound
emissions by gas chromatography. Adopted new paragraph (3)
incorporates the requirement in existing paragraph (2) with non-
substantive changes necessary to comply with current rule for-
matting standards. Adopted new subparagraph (A) requires only
one bag sample to be collected for each concentration measure-
ment if Method 18 is used to demonstrate compliance with the
VOC concentration monitoring requirements in 8115.542(b) and
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8115.544(b)(4). Adopted new subparagraph (A) contains the
same requirement in existing paragraph (11)(B) for use in the
Houston-Galveston-Brazoria area. The adopted rule allows only
one bag sample to be collected for each concentration measure-
ment if Method 18 is used for demonstrating compliance with
the VOC concentration monitoring requirements in all areas af-
fected by the rule. Adopted new subparagraph (B) requires the
VOC concentration to be determined by using the integrated bag
sampling procedure in Method 18, §88.2.1.1 - 8.2.1.4 if Method
18 is used to demonstrate compliance with the VOC concentra-
tion monitoring requirements in §115.544(b)(2)(F) for an internal
combustion engine or any control device used to comply with the
option in §115.542(a)(4) to limit exhaust concentration. Adopted
new subparagraph (B) was revised from proposal to remove the
reference to the hourly VOC concentration measurements since
this requirement was amended in response to comments.

Adopted new §115.545(4) allows for the use Method 19 (40 CFR
Part 60, Appendix A) for determining exhaust gas flow rates on
combustion control devices in lieu of using Methods 1 - 4.

Adopted new §115.545(5) allows Method 21 (40 CFR Part 60,
Appendix A-7) to be used for determining VOC leaks. This por-
tion of adopted new paragraph (5) contains the same require-
ment in existing paragraph (6). Adopted new paragraph (5) also
allows an instrument meeting the specifications and calibration
requirements in Method 21 to be used for demonstrating com-
pliance with the VOC concentration monitoring requirements in
§115.542(b) and 8115.544(b)(3) and (4) with the provision that
the instrument response factor criteria in §8.1 of Method 21 may
be determined using the average composition of the liquid in
the tank rather than for each individual liquid. This portion of
adopted new paragraph (5) contains the same requirement in ex-
isting paragraph (11)(A) for use in the Houston-Galveston-Bra-
zoria area. The commission is allowing the use of an instru-
ment meeting the specifications and calibration requirements in
Method 21 for demonstrating compliance with the VOC concen-
tration monitoring requirements in all areas affected by the rule.

Adopted new 8§115.545(6) allows Method 25 (40 CFR Part 60,
Appendix A) to be used for determining total gaseous non-
methane organic emissions as carbon. Adopted new paragraph
(6) contains the same requirement in existing paragraph (3).

Adopted new §115.545(7) allows Methods 25A or 25B (40 CFR
Part 60, Appendix A) to be used for determining total gaseous
organic concentrations using flame ionization or nondispersive
infrared analysis. Adopted new paragraph (7) contains the same
requirement in existing paragraph (4).

Adopted new 8§115.545(8) allows Method 27 (40 CFR Part
60, Appendix A) to be used for determining tank-truck leaks.
Adopted new paragraph (8) contains the same requirement in
existing paragraph (8).

Adopted new §115.545(9) allows for the use of a portable oxygen
analyzer that is calibrated, maintained, and operated according
to the manufacturer’s instructions to determine exhaust gas oxy-
gen concentration for making any oxygen corrections necessary
for §115.542(a)(4) in lieu of using Methods 3, 3A, or 3B.

Adopted new §115.545(10) allows additional test procedures de-
scribed in 40 CFR 860.503(b) - (d) (effective February 14, 1989)
to be used for determining compliance for bulk gasoline termi-
nals. Adopted new paragraph (10) contains the same require-
ment in existing paragraph (5).

Adopted new 8115.545(11) requires the true vapor pressure to
be determined using standard reference texts or American So-
ciety for Testing and Materials Test Method D323-89, D2879,
D4953, D5190, or D5191 for the measurement of Reid vapor
pressure, adjusted for actual storage temperature in accordance
with American Petroleum Institute Publication 2517, Third Edi-
tion, 1989. Adopted new paragraph (11) contains the same re-
quirement in existing paragraph (7) with the following additions.
In response to comments, the commission has also added the
option to use standard reference texts to determine the true va-
por pressure. Adopted new paragraph (11) also includes new
language to clarify that for the purposes of temperature correc-
tion, the owner or operator shall use the actual storage tempera-
ture. In response to comments, the commission is not adopting
the proposed requirement that for the purposes of temperature
correction, the owner or operator shall use the higher of either 95
degrees Fahrenheit or the actual storage temperature. Adopted
new paragraph (11) allows the actual storage temperature of an
unheated tank or vessel to be determined using the maximum
local monthly average ambient temperature as reported by the
National Weather Service. Adopted new paragraph (11) also al-
lows the actual storage temperature of a heated tank or vessel
to be determined using either the measured temperature or the
temperature set point of the tank or vessel.

Adopted new §115.545(12) allows the test procedures in 40 CFR
863.565(c) or 40 CFR §61.304(f) to be used for determination
of marine vessel vapor tightness. Adopted new paragraph (12)
contains the same requirement in existing paragraph (9).

Adopted new 8§115.545(13) allows LEL detectors to be used
for the concentration measurement required by 8115.542(b)
and 8115.544(b)(3) and (4), if the detector is calibrated and
maintained according to manufacturer’s specifications. Adopted
new paragraph (13) contains the same requirement in existing
paragraph (11)(F) for use in the Houston-Galveston-Brazoria
area and allows the use of LEL detectors for required concen-
tration measurements in all areas affected by the rule.

Adopted new §115.545(14) allows minor modifications to the test
methods in this section to be used if approved by the execu-
tive director. Adopted new paragraph (14) contains the same
requirement in existing paragraph (10).

Adopted new 8115.545(15) allows test methods other than those
specified in this section to be used if validated by 40 CFR Part
63, Appendix A, Test Method 301 and approved by the executive
director. Adopted new paragraph (15) establishes consistency
in the rules by providing an affected owner or operator with the
same flexibility afforded to the owner or operator of other units
regulated in Chapter 115.

The commission is deleting the option in existing paragraph
(11)(C) to use bag samples to measure the VOC concentra-
tion in the Houston-Galveston-Brazoria area, if the means of
collecting the sample and the type of bag used are appropri-
ate and representative of the type of space being sampled
and the analytical method used to evaluate bag contents are
appropriate for the concentration levels and compound types.
The commission is removing this option because it does not
provide enough specificity to ensure the appropriate use of this
sampling method.

The commission is deleting the option in paragraph (11)(E) to use
portable hydrocarbon gas analyzer using an appropriate detec-
tor that is effective in the concentration range being measured
and calibrated with compounds of interest in each case if the
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analyzer is calibrated and maintained according to the manufac-
turer’s specifications. The commission is removing this option
because it does not provide enough specificity to ensure the use
of appropriate instruments. The commission contends that the
use of an instrument meeting the specifications in Method 21 is
more appropriate for demonstrating compliance with the VOC
concentration monitoring requirements.

Section 115.546, Recordkeeping and Notification Requirements

The commission is changing the title of §115.546 from Monitoring
and Recordkeeping Requirements to Recordkeeping and Notifi-
cation Requirements to reflect the adopted changes to the con-
tent of this section to relocate the monitoring requirements to
§115.544 and to require notification of degassing operations.

Adopted 8115.546(a) specifies the recordkeeping requirements
for this division. Adopted subsection (a) incorporates the exist-
ing requirements in 8115.546 for the owner or operator of any
VOC storage tank, transport vessel, or marine vessel subject to
the requirements in this division to maintain records on site for at
least two years and make these records available upon request
to authorized representatives of the executive director, the EPA,
or any local air pollution control agency with jurisdiction. In addi-
tion, the commission is changing the record retention time from
two years to five years for all records created on or after March
1, 2009. The commission is increasing the record retention time
from two years to five years because the commission anticipates
that most of the facilities subject to this division are already re-
quired to keep records for five years to comply with their Title
V permit requirements. The new five-year record retention time
only applies to those records generated after or during the time
period two years before the effective date of the adopted rule.

The commission is relettering the existing requirements in
§115.546(1), (1)(A) - (C) as 8115.546(a)(1), (&)(1)(A) - (C),
respectively, with non-substantive changes necessary to comply
with current rule formatting standards.

Adopted 8115.546(a)(1)(D) requires the affected owner or op-
erator to keep records of the VOC concentration or percent LEL
measurements required in §115.544(b)(3) to determine when the
storage tank, transport vessel, or marine vessel can be vented
to the atmosphere without control. Adopted subparagraph (D)
clarifies the intent of the existing requirement in §115.546(4) to
maintain results of any testing conducted in accordance with the
provisions specified in §115.545 includes maintaining records to
demonstrate compliance with the VOC concentration limits in
§115.542.

Adopted 8115.546(a)(1)(E) requires records of the VOC concen-
tration or percent LEL measurements required in §115.544(b)(4).
Adopted subparagraph (E) includes the requirements in exist-
ing 8§115.546(1)(D) for affected sources in the Houston-Galve-
ston-Brazoria area and also reflects the adopted revision to in-
clude this same monitoring requirement for all affected areas
subject to this division.

Adopted §115.546(a)(2) requires the owner or operator to main-
tain records of any operational parameter monitoring required in
§115.544(b)(2) for a control device used to comply with the re-
quirements in this division.

Adopted §115.546(a)(2)(A) requires the owner or operator to
maintain records of the VOC concentration measurements
required in 8115.544(b)(2)(A) for a carbon adsorption system.
Adopted subparagraph (A) contains the existing requirements
in 8115.546(2)(C).

Adopted 8§115.546(a)(2)(B) requires the owner or operator to
maintain records of the continuous monitoring of the inlet and
outlet gas temperature of a catalytic incinerator required in
8115.544(b)(2)(B). Adopted subparagraph (B) contains the
same requirements in existing §115.546(2)(B).

Adopted 8115.546(a)(2)(C) requires the owner or operator to
maintain records of the continuous monitoring of the outlet gas
temperature to ensure that the temperature is below the man-
ufacturer’'s recommended operating temperature for controlling
the VOC vapors that are routed to a condensation system as re-
quired in §115.544(b)(2)(C).

Adopted §115.546(a)(2)(D) requires the owner or operator to
maintain records of the continuous monitoring of the exhaust gas
temperature immediately downstream of a direct-flame incinera-
tor as required in 8115.544(b)(2)(D). Adopted subparagraph (D)
contains the same requirements in existing §115.546(2)(A).

Adopted 8115.546(a)(2)(E) requires the owner or operator to
maintain records of the continuous monitoring of the net heating
value of the VOC vapors routed to the flare, the supplemental
fuel added to the VOC vapors routed to the flare, or the engi-
neering calculations required in §115.544(b)(2)(E).

Adopted 8§115.546(a)(2)(F) requires the owner or operator to
maintain records of the monitoring of the exhaust gas VOC
concentration required in 8§115.544(b)(2)(F) for any control
device used to comply with the option in §115.542(a)(4) to
limit exhaust concentration. As discussed in the RESPONSE
TO COMMENTS portion of this preamble, the commission is
not adopting this requirement for internal combustion engines.
Adopted subparagraph (F) also requires records of the monitor-
ing method used to determine the VOC concentration.

Adopted 8§115.546(a)(2)(G) requires the owner or operator to
maintain records of the continuous monitoring of the combus-
tion chamber temperature of a thermal oxidizer or vapor com-
bustor as required in 8115.544(b)(2)(G). Adopted subparagraph
(G) also requires the owner or operator to maintain records of
the continuous monitoring of the gas flow rate into the thermal
oxidizer or vapor combustor to determine the residence time if
necessary to demonstrate compliance with 8115.544(c)(3). In
response to comments, adopted subparagraph (G) was revised
from proposal to apply the requirements proposed for thermal
oxidizers to both thermal oxidizers and vapor combustors.

Adopted §115.546(a)(2)(H) requires the owner or operator to
maintain records of the continuous monitoring of the pressure
inside the tank or vessel or the continuous monitoring of the gas
flow rate at the inlet and outlet as required in §115.544(b)(2)(H)
if a recirculation system is used to comply with this division.
Adopted subparagraph (H) also requires the owner or operator
to maintain records of the Method 21 monitoring for VOC leaks
within one hour after beginning any degassing operation, includ-
ing the VOC measurements and the time the monitoring began.

In response to comments, the commission is adopting
8115.546(a)(2)(l) requiring the owner or operator to maintain
records of the continuous engine exhaust gas oxygen content
monitoring required in §115.544(b)(2)(l) if an internal combus-
tion engine is used to comply with this division.

In response to comments the commission is adopting
§115.546(a)(2)(J) requiring the owner or operator to maintain
records of the continuous operational parameter monitoring
required in 8115.544(b)(2)(J) sufficient to demonstrate proper
functioning of the control device not listed in this paragraph.
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The commission is amending §115.546(a)(3) with non-substan-
tive changes necessary to comply with current rule formatting
standards. The adopted amendment to paragraph (3) also indi-
cates the commission is relettering the inspection requirements
in §115.544 as §115.544(a).

The commission is amending §115.546(a)(4) with non-substan-
tive changes necessary to comply with current rule formatting
standards. The adopted amendment to paragraph (4) also
requires the records to contain all applicable requirements from
the commission’s Sampling Procedures Manual, Chapter 14.0,
Contents of Sampling Reports (January 2003, revision one).
The commission adopts this recordkeeping requirement to
clarify what information the commission expects to be included
in the records of any testing conducted in accordance with the
approved test methods in §115.545.

Adopted §115.546(a)(5) requires the owner or operator to main-
tain records of the manufacturer’s instructions for installation,
calibration, maintenance, and operation for any monitoring de-
vice used to comply with the requirements in this division.

Adopted 8§115.546(b) requires that upon request by authorized
representatives of the executive director, the owner or operator
of a storage tank, transport vessel, or marine vessel in the Hous-
ton-Galveston-Brazoria area to notify the appropriate regional of-
fice of upcoming degassing operations. The adopted notification
requirements facilitate the enforcement of the rule by allowing in-
vestigators to observe degassing operations.

Section 115.547, Exemptions

The commission adopts non-substantive changes to 8§115.547
necessary to comply with current rule formatting standards.

The commission is deleting existing language in paragraph (1)
to clarify the rule applicability, the commission adopts that this
division apply to any storage tank, transport vessel, or marine
vessel storing VOC liquids with a true vapor pressure greater
than or equal to 0.5 psia under actual storage conditions. The
commission is removing the exemption in existing paragraph (1)
because it is no longer necessary to exempt any storage tank,
transport vessel, or marine vessel storing VOC liquids with a va-
por space partial pressure less than 0.5 psia under actual stor-
age conditions.

Adopted §115.547(1) contains the portions of existing paragraph
(2) that relate to storage tanks. Adopted paragraph (1) specifies
that any storage tank with a storage capacity of less than one mil-
lion gallons is exempt from this division. Adopted paragraph (1)
also indicates that after January 1, 2009, in the Houston-Galve-
ston-Brazoria area, the storage tanks listed in subparagraphs
(A) and (B) are no longer exempt from the requirements of this
division. Adopted subparagraph (A) clarifies that storage tanks
in the Houston-Galveston-Brazoria area with a storage capacity
greater than or equal to 250,000 gallons but less than one mil-
lion gallons are no longer exempt from this division after January
1, 2009. Adopted subparagraph (B) clarifies that storage tanks
in the Houston-Galveston-Brazoria area with a storage capacity
greater than or equal to 75,000 gallons but less than 250,000
gallons storing materials with true vapor pressure greater than
2.6 psia are no longer exempt from this division after January 1,
2009.

Adopted 8115.547(2) exempts any transport vessel in the
Beaumont-Port Arthur, Dallas-Fort Worth, El Paso, and Hous-
ton-Galveston-Brazoria areas with a storage capacity of less
than 8,000 gallons from the requirements in this division.

Adopted paragraph (2) contains the portions of existing para-
graph (2) that relate to transport vessels.

Adopted 8§115.547(3) exempts any marine vessel in the Beau-
mont-Port Arthur and Houston-Galveston-Brazoria areas with a
storage capacity of less than 420,000 gallons from the require-
ments in this division. Adopted paragraph (3) contains the por-
tions of existing paragraph (2) that relate to marine vessels. The
commission is deleting the reference to 10,000 barrels in the ex-
isting rule to be consistent with the format of the other exemp-
tions in this section that do not include references to the equiv-
alent value in barrels.

The commission is renumbering the requirement in existing
paragraph (3) as adopted §115.547(4) with only non-substan-
tive changes necessary to comply with current rule formatting
standards.

The commission is renumbering the requirement in existing
paragraph (4) as adopted 8115.547(5) with non-substantive
changes necessary to comply with current rule formatting
standards. The commission also amends existing paragraph
(4) to indicate that requirements in existing 8115.541(b) and
§115.542(b) are adopted as §115.541 and §115.542. In addition,
adopted paragraph (5) limits this exemption to only apply for 30
calendar days after the damage to the cargo tank is sustained.
The commission is adopting this new limit to minimize emissions
from damaged marine vessels.

The commission is renumbering the requirement in existing
paragraph (5) as adopted §115.547(6) with only non-substan-
tive changes necessary to comply with current rule formatting
standards.

Section 115.549, Compliance Schedules

The commission is changing the title of §115.449 from Counties
and Compliance Schedules to Compliance Schedules to estab-
lish consistency with other Chapter 115 rules.

Adopted §115.549(a) states that affected owners or operators in
Brazoria, Chambers, Fort Bend, Galveston, Hardin, Harris, Jef-
ferson, Liberty, Montgomery, Orange, and Waller Counties were
required to be in compliance with this division by November 15,
1996, and shall continue to comply with this division. The exist-
ing subsection (a) states that all affected persons shall continue
to comply with this division as required by §115.930. Section
115.930 indicates that for all counties affected by this chapter,
the final compliance dates for revisions to control requirements
are given within the section relating to counties and compliance
schedules in each division if the final compliance date of any
provision is after the date of adoption of the current revision to
this chapter; if the compliance dates are not specified for any
provision, the compliance date is past and all affected persons
must be and remain in compliance with the provision as of the
original compliance date. Adopted subsection (a) establishes
consistency with other rules in Chapter 115 and improves the
readability of the rule by clearly indicting the compliance sched-
ule in the same portion of Chapter 115.

Adopted 8115.549(b) indicates that all affected owners or oper-
ators in Collin, Dallas, Denton, and Tarrant Counties shall be in
compliance with this division as soon as practicable, but no later
than May 21, 2011. The adopted change reflects the rule compli-
ance date for these counties that was recently published in the
May 21, 2010, issue of the Texas Register (35 TexReg 4268)
based on the commission’s determination that this contingency
rule is necessary as a result of failure to attain the NAAQS for
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ozone by the attainment deadline. In response to comments,
the commission is also allowing the owner or operator to de-
lay compliance with the requirements in §115.544(b)(2)(E) un-
til March 1, 2012, if compliance with this provision requires the
installation of additional monitoring equipment. The March 1,
2012, compliance date is approximately one year after the ef-
fective date of this rule revision. Until the monitoring equip-
ment necessary to demonstrate compliance with the require-
ments in 8§115.544(b)(2)(E) is installed, the owner or operator
shall demonstrate compliance by using engineering calculations
or other available monitoring or testing data.

The commission adopts non-substantive changes to subsection
(c) necessary to comply with current rule formatting standards.

The commission adopts non-substantive changes to subsection
(d) necessary to comply with current rule formatting standards.
The commission also adopts amending subsection (d) to indi-
cate that requirements in existing §115.542(a)(6) and (b)(5), and
§115.546(1)(D) are adopted as 8§115.542(b), 115.544(b)(4),
and 115.546(a)(1)(E), respectively. The commission revised
subsection (d) from proposal to include the accurate section
references. In response to comments, the commission is also
allowing the owner or operator to delay compliance with the
requirements in §115.544(b)(2)(E) until March 1, 2012, if com-
pliance with this provision requires the installation of additional
monitoring equipment. The March 1, 2012, compliance date
is approximately one year after the effective date of this rule
revision. Until the monitoring equipment necessary to demon-
strate compliance with the requirements in 8115.544(b)(2)(E) is
installed, the owner or operator shall demonstrate compliance
by using engineering calculations or other available monitoring
or testing data.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory impact analysis requirements of Texas Government
Code, §82001.0225, and determined that the rulemaking does
not meet the definition of a "major environmental rule" as de-
fined in that statute. A "major environmental rule" means a rule,
the specific intent of which is to protect the environment or re-
duce risks to human health from environmental exposure and
that may adversely affect in a material way the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment, or the public health and safety of the state or a sector
of the state. Although the adopted repeal, new sections, and
amendments to Chapter 115 are intended to protect air quality
in 0zone nonattainment areas, they are not expected to have any
material adverse affects on the economy, a sector of the econ-
omy, productivity, competition, jobs, the environment, or the pub-
lic health and safety of the state or a sector of the state. Instead,
the adopted rules are intended to clarify the requirements for de-
gassing of stationary storage tanks, transport vessels, or marine
vessels during the process of cleaning. The adopted rules ad-
dress concerns identified by affected industries and other stake-
holders about potentially confusing rule requirements and will
facilitate compliance and enforcement of the degassing require-
ments. Additionally, the adopted rulemaking also does not meet
any of the four applicability criteria for requiring a regulatory im-
pact analysis for a major environmental rule, which are listed in
Texas Government Code, §2001.0225(a). Texas Government
Code, 82001.0225, applies only to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically

required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

The degassing requirements are designed to control sources
of VOC, a precursor of ozone. The adopted rules will apply in
the ozone nonattainment areas of Houston-Galveston-Brazoria
and Beaumont-Port Arthur. The current degassing requirements
were triggered as a contingency measure by the commission
on May 21, 2010, requiring Dallas, Denton, Collin, and Tarrant
Counties to become compliant with the current rules as expedi-
tiously as practical, but no later than one year after the date that
the contingency measures were triggered. The one-year period
to allow facilities to come into compliance in the rules provides
a period of time for facilities to make necessary preparations
to meet the monitoring and control requirements of the current
rules. The adopted rulemaking is not intended to impose more
stringent requirements than the existing rules. Therefore, the
adopted rulemaking will be effective in Dallas, Denton, Collin,
and Tarrant Counties as expeditiously as practical after the ef-
fective date of the rule, but no later than May 21, 2011. The rules
may also potentially become effective in El Paso should they be
triggered as contingency measures in the future. The intent of
the adopted rulemaking is to clarify the rule requirements, includ-
ing requirements for testing and sampling, to provide for the use
of alternative control equipment, to improve consistency with the
new Refinery MSS Model Permit, and implement requirements
for the notification of degassing activities.

The adopted rulemaking implements requirements of 42 United
States Code (USC), §7410, which requires states to adopt a SIP
that provides for the implementation, maintenance, and enforce-
ment of the NAAQS in each air quality control region of the state.
While 42 USC, 87410 generally does not require specific pro-
grams, methods, or reductions in order to meet the standard,
the SIP must include enforceable emission limitations and other
control measures, means, or technigues (including economic in-
centives such as fees, marketable permits, and auctions of emis-
sions rights), as well as schedules and timetables for compli-
ance as may be necessary or appropriate to meet the applica-
ble requirements of this chapter (42 USC, Chapter 85, Air Pol-
lution Prevention and Control). The provisions of the Federal
Clean Air Act (FCAA) recognize that states are in the best posi-
tion to determine what programs and controls are necessary or
appropriate in order to meet the NAAQS. This flexibility allows
states, affected industry, and the public to collaborate on the best
methods for attaining the NAAQS for the specific regions in the
state. Even though the FCAA allows states to develop their own
programs, this flexibility does not relieve a state from develop-
ing a program that meets the requirements of 42 USC, §7410.
States are not free to ignore the requirements of 42 USC, §7410,
and must develop programs to assure that their contributions to
nonattainment areas are reduced so that these areas can be
brought into attainment on schedule. The intent of the adopted
rulemaking is to clarify the rule requirements, including require-
ments for testing and sampling, to provide for the use of alter-
native control equipment, to improve consistency with the new
Refinery MSS Model Permit, and implement requirements for the
notification of degassing activities. The adopted rulemaking will
facilitate compliance and enforcement of the degassing require-
ments in ozone nonattainment areas. These requirements are
control measures for VOC, a precursor of ozone, and are essen-
tial for attainment and maintenance of the ozone NAAQS.
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The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislature, 1997. The intent of SB
633 was to require agencies to conduct a regulatory impact anal-
ysis of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely
under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 concluding that "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application.” The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that ex-
empted proposed rules from the full analysis unless the rule was
a major environmental rule that exceeds a federal law.

As previously discussed in this preamble, the FCAA does not
always require specific programs, methods, or reductions in or-
der to meet the NAAQS; thus, states must develop programs
for each area contributing to nonattainment to help ensure that
those areas will meet the attainment deadlines. Because of the
ongoing need to address nonattainment issues and to meet the
requirements of 42 USC, §7410, the commission routinely pro-
poses and adopts SIP rules. The legislature is presumed to un-
derstand this federal scheme. If each rule proposed for inclusion
in the SIP was considered to be a major environmental rule that
exceeds federal law, then every SIP rule would require the full
regulatory impact analysis contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full regulatory impact analysis for rules that are
extraordinary in nature. While the SIP rules will have a broad im-
pact, the impact is no greater than is necessary or appropriate
to meet the requirements of the FCAA. For these reasons, rules
adopted for inclusion in the SIP fall under the exception in Texas
Government Code, §2001.0225(a), because they are required
by federal law.

The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code
but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Qil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Dudney v. State
Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin
2000); Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d
581 (Tex. App. Austin 2000, pet. denied); and Coastal Indust.
Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916
(Tex. 1978).

The commission’s interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the
Texas Administrative Procedure Act (APA) by the legislature in
1999. In an attempt to limit the number of rule challenges based
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the
standard of "substantial compliance." The legislature specifically
identified Texas Government Code, §2001.0225, as falling under
this standard. The commission has substantially complied with
the requirements of Texas Government Code, §2001.0225.

As defined in the Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: ex-
ceed a standard set by federal law, unless the rule is specifically
required by state law; exceed an express requirement of state
law, unless the rule is specifically required by federal law; exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment to implement a state and federal program; or adopt a rule
solely under the general powers of the agency instead of under
a specific state law. This rulemaking action does not meet any
of these four applicability requirements of a "major environmen-
tal rule." The adopted rules will clarify the requirements for de-
gassing of stationary storage tanks, transport vessels, or marine
vessels during the process of cleaning, with the specific intent
of facilitating compliance and enforcement of the degassing re-
quirements in ozone nonattainment areas. These requirements
are control measures for VOC, a precursor of ozone, and are
essential for attainment and maintenance of the ozone NAAQS.
This rulemaking action does not exceed an express requirement
of state law or a requirement of a delegation agreement, and was
not developed solely under the general powers of the agency, but
was specifically developed to meet the NAAQS established un-
der federal law and authorized under Texas Health and Safety
Code, §8382.011, 382.012, and 382.017, as well as under 42
USC, §7410(a)(2)(A).

The commission invited public comment regarding the draft
regulatory impact analysis determination during the public com-
ment period. The commission received one comment on the
draft regulatory impact analysis from Texas Terminal Operators
Group (TTOG), which stated that the proposed rule change to
§115.541(f) would be significantly more stringent than the cur-
rent rules, despite the stated intent of the commission, and the
draft regulatory impact analysis. The commission respectfully
disagrees, and no changes have been made to the regula-
tory impact analysis in response to this comment, although
§115.541(f) has been revised. Although TTOG states that the
new rules will be more stringent than existing rules, the only
support offered for this statement is that the rule will be contrary
to existing New Source Review (NSR) permit requirements,
and that the requirement is neither stated by nor implicit in the
current rules. However, the commission is including a strict time
limit to clarify when degassing must start, as the lack of specific
time in the existing rules can imply that degassing must start
immediately. In the absence of clear regulatory language, an
owner or operator that fails to begin the degassing operations
immediately may be subject to enforcement action by the region.
Conversely, the lack of rule language regarding a specific time
to begin degassing could lead to increased emissions of air
pollutants, while a tank or vessel sits for an extended period of
time without undergoing degassing. The commission’s intent
with the current rulemaking is to clarify potentially confusing rule
requirements and facilitate compliance and enforcement of the
degassing requirements, as stated in the draft regulatory impact
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analysis. The addition of a specific time frame under which
an owner or operator shall begin degassing provides clarity to
the rule and facilitate both compliance by affected sources and
enforcement by the regional offices. However, because the
commission acknowledges that the Chapter 116 permit review
process is designed to develop requirements for facilities on
a case-by-case basis that evaluates specific circumstances
particular to a specific facility, the commission has revised the
rule to add §115.541(f)(3), which allows a facility the option to
begin degassing on a schedule specified within a Chapter 116
permit, up to a maximum of 72 hours.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the adopted rulemaking and per-
formed an assessment of whether Texas Government Code,
Chapter 2007, is applicable. The degassing requirements are
designed to control sources of VOC, a precursor of ozone,
to ensure attainment and maintenance of the ozone NAAQS.
The adopted rules will apply in the Houston-Galveston-Brazo-
ria and Beaumont-Port Arthur areas. The current degassing
requirements were triggered as a contingency measure by the
commission on May 21, 2010, requiring Dallas, Denton, Collin,
and Tarrant Counties to become compliant with the current
rules as expeditiously as practical, but no later than one year
after the date that the contingency measures were triggered.
The one-year period to allow facilities to come into compliance
in the rules provides a period of time for facilities to make
necessary preparations to meet the monitoring and control
requirements of the current rules. The adopted rulemaking is
not intended to impose more stringent requirements than the ex-
isting rules. Therefore, the adopted rulemaking will be effective
in Dallas, Denton, Collin, and Tarrant Counties as expeditiously
as practical, but no later than May 21, 2011. The rules may
also potentially become effective in El Paso, should they be
triggered as contingency measures in the future. The intent
of the adopted rulemaking is to clarify the rule requirements,
including requirements for testing and sampling, to provide for
the use of alternative control equipment, to improve consistency
with the new Refinery MSS Model Permit, and implement
requirements for the notification of degassing activities. The
adopted rulemaking clarifies requirements that help to ensure
the attainment and maintenance of the ozone NAAQS. There-
fore, Texas Government Code, §2007.003(b)(4), provides that
Texas Government Code, Chapter 2007 does not apply to this
adopted rulemaking because it is an action reasonably taken to
fulfill an obligation mandated by federal law.

In addition, the commission’s assessment indicates that Texas
Government Code, Chapter 2007 does not apply to these
adopted rules because this is an action that is taken in response
to a real and substantial threat to public health and safety; that is
designed to significantly advance the health and safety purpose;
and that does not impose a greater burden than is necessary
to achieve the health and safety purpose. Thus, this action
is exempt under Texas Government Code, §2007.003(b)(13).
The specific intent of the adopted rulemaking is to facilitate
compliance and enforcement of the degassing requirements in
the ozone nonattainment areas. These requirements are control
measures for VOC, a precursor of ozone, and are essential for
attainment and maintenance of the ozone NAAQS.

Consequently, the adopted rulemaking meets the exemption cri-
teria in Texas Government Code, §2007.003(b)(4) and (13). For
these reasons, Texas Government Code, Chapter 2007 does not
apply to this adopted rulemaking.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined the rulemaking is subject to the
Texas Coastal Management Program (CMP) in accordance with
the Coastal Coordination Act, Texas Natural Resources Code,
8833.201 et seq., and therefore must be consistent with all ap-
plicable CMP goals and policies. The commission conducted a
consistency determination for the proposed rules in accordance
with Coastal Coordination Act Implementation Rules, 31 TAC
§505.22 and found the adopted rulemaking is consistent with the
applicable CMP goals and policies.

The CMP goal applicable to the adopted rulemaking is the goal
to protect, preserve, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (31
TAC §501.12(1)). The CMP policy applicable to the adopted rule-
making is the policy that commission rules comply with federal
regulations in 40 CFR, to protect and enhance air quality in the
coastal areas (31 TAC 8501.32). The adopted rulemaking would
not increase emissions of air pollutants and is therefore consis-
tent with the CMP goal in 31 TAC §501.12(1) and the CMP policy
in 31 TAC §501.32.

Promulgation and enforcement of these rules will not violate or
exceed any standards identified in the applicable CMP goals and
policies because the adopted rules are consistent with these
CMP goals and policies and because these rules do not cre-
ate or have a direct or significant adverse effect on any coastal
natural resource areas. Therefore, in accordance with 31 TAC
8505.22(e), the commission affirms that this rulemaking action
is consistent with CMP goals and policies.

The commission invited public comment regarding the consis-
tency with the coastal management program during the public
comment period. No comments were received regarding the
consistency with the coastal management program.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Chapter 115 is an applicable requirement under 30 TAC Chap-
ter 122, Federal Operating Permits Program. If the revisions to
Chapter 115 are adopted, owners or operators subject to the fed-
eral operating permit program shall, consistent with the revision
process in Chapter 122, upon the effective date of the rulemak-
ing, revise their operating permit to include the new Chapter 115
requirements.

PUBLIC COMMENT

The commission scheduled public hearings on this proposal on
September 7, 2010, at 10:00 a.m. at the Texas Commission on
Environmental Quality, in Austin; on September 8, 2010, at 2:00
p.m. at the Houston-Galveston Area Council in Houston; and on
September 9, 2010, at 2:00 p.m. at the Texas Commission on
Environmental Quality, Region 4 Office, in Fort Worth. The public
hearings were not officially opened because no party indicated
a desire to provide comment.

The commission received written comments from Green En-
vironmental Consulting, Incorporated (Green Environmental),
Johann Haltermann Limited (Johann Haltermann), Kinder Mor-
gan Energy Partners, Limited Partnership (Kinder Morgan),
NanoVapor Fuel Group (NanoVapor), ProAct Services Corpo-
ration (ProAct), Remediation Service International (RSI), Texas
Chemical Council (TCC), TTOG, Texas Oil and Gas Association
(TXxOGA), and the EPA.
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The commentors suggested modifications to the proposed rules
as stated in the RESPONSE TO COMMENTS section of this
preamble.

RESPONSE TO COMMENTS
General Comments
Comment

TTOG expressed the support for the commission’s efforts to clar-
ify existing rule requirements and to facilitate compliance flexibil-
ity.

Response

The commission appreciates the support.

Comment

TxOGA supported development of a registration or certification
program or a portable facility permit for approved portable de-
gassing equipment to ensure and demonstrate compliance. Tx-
OGA commented that some compliance issues are related to the
owner or operator of the portable degassing equipment and be-
yond the control of the regulated owner or operator.

TCC commented that performing and documenting compliance
demonstrations for contracted control devices should be the re-
sponsibility of the contractor operating the control device. TCC
stated this would be analogous to gasoline tank trucks for which
the owner or operator of the tank trucks is responsible for per-
forming and documenting tests of the tank trucks, and the re-
sponsibility of the facility is to obtain and keep a copy of the
documentation a laboratory accreditation under the auspices of
EPA National Environmental Laboratory Accreditation Confer-
ence. TCC commented that in a similar manner, performance
and records of stack tests should be the responsibility of the con-
trol device owner or operator and not of the facility; the facility
owner should be required only to obtain and maintain copies of
the documentation.

Response

No changes were made in response to these comments. Com-
pliance with applicable rules is the responsibility of the affected
owner or operator even if the work is performed by a third-party
contractor. Additionally, the existing rules and the changes that
were proposed only apply to the owner or operator performing or
outsourcing the degassing operations that occur during cleaning
or in preparation of cleaning a storage tank, transport vessel,
or marine vessel. Third-party contractors that are hired by the
owner or operator to perform degassing services are not directly
subject to the rule. Applying the rule to these third-party contrac-
tor companies directly would be an expansion of the rule and
could also necessitate enforceable provisions that are not cur-
rently included in the rule nor proposed with this rulemaking.

Comment

TxOGA and TCC commented that the commission should pro-
vide an option to use low vapor pressure liquid to comply with
the requirements of this division. TXOGA requested that the rule
be revised to include an alternative for using low vapor pres-
sure product to reduce the tank vapor pressure to less than 0.5
psia. TCC suggested allowing distillate flooding because the ap-
proach absorbs VOC vapors rather than expelling them and pol-
lution prevention methods should be favored over capture-and-
control methods. TCC commented that the distillate flooding pro-
cedure should reduce degassing emissions at least as effectively
as the procedures presently proposed and will prevent unnec-

essary pollution. TCC commented that distillate flooding avoids
generation of secondary emissions and is not dependent on the
proper functioning of mechanical systems.

Response

No changes were made in response to these comments. When
low vapor pressure liquid is added to the tank or vessel, VOC
vapors inside the tank or vessel will be displaced by the liquid
volume introduced and will generate spikes of VOC emissions if
those emissions are not routed to a control device. The adopted
degassing rules do not prohibit distillate flooding or water wash-
ing the tank or vessel while the VOC vapor is routed to a control
device. The commission does not have sufficient technical data
to support the benefits of using the low vapor pressure liquid
for degassing if the VOC vapors generated from introducing the
liquid are not routed to a control device. The commission may
consider the application of low vapor pressure liquid as an al-
ternative in a future rulemaking if more technical data becomes
available.

Comment

Kinder Morgan requested the TCEQ determine if there would be
any new requirements to its El Paso Break-Out Facility above
and beyond existing requirements under the current attainment
status or if the attainment status of El Paso changes in the future.

Response

No changes were made in response to this comment. Compli-
ance with the requirements in this division is not currently re-
quired in El Paso County. As stated in §115.549(c), affected
sources in El Paso County must be in compliance with this di-
vision as soon as practicable, but no later than one year, after
the commission publishes notification in the Texas Register of its
determination that this contingency rule is necessary as a result
of failure to attain the NAAQS for ozone by the attainment dead-
line or failure to demonstrate reasonable further progress as set
forth in the 1990 amendments to FCAA, §172(c)(9). Addition-
ally, this rule is currently a contingency measure for the one-hour
ozone NAAQS. Compliance with the rule would not need to be
triggered if the El Paso area is designated as nonattainment for
a later ozone standard. If the commission publishes notice in
the Texas Register then affected sources in El Paso would be
required to comply with the applicable requirements in this divi-
sion. However, Kinder Morgan did not provide sufficient informa-
tion for the commission to determine if its specific facilities would
be affected should the rules be triggered in El Paso County.

Section 115.540, Applicability and Definitions
Comment

TTOG expressed support for the applicability requirement in
§115.540(a) clarifying that the degassing rules only apply to
degassing during, or in preparation of, cleaning operations.

Response
The commission appreciates the support.
Comment

EPA commented that the rule language in §115.540(a) appears
to limit applicability to degassing in preparation for or during
cleaning. EPA indicated that it is not clear why the applicability
should be limited to just degassing for these reasons since
tanks could potentially be degassed for other reasons. EPA
recommended modifying the rule applicability in §115.540(a)
to apply to the degassing or cleaning of any storage, transport
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vessel, or marine vessel containing VOC liquids with a true
vapor pressure greater than or equal to 0.5 psia under actual
storage conditions.

Response

No changes were made in response to this comment. The ex-
isting rules and the changes that were proposed only apply to
degassing operations that occur during cleaning or in prepara-
tion of cleaning a storage tank, transport vessel, or marine ves-
sel. The suggested change would expand the rule to apply to
other operations and newly affected parties not included in the
rule at proposal. Therefore, the commission is unable to make
this change because these newly affected parties have not been
given an opportunity to comment.

Comment

TxOGA suggested that §115.540(a) be revised to apply to the
regulated entity performing the degassing or cleaning operation
or the third-party contractor performing the degassing or clean-
ing operation.

Response

No changes were made in response to this comment. As dis-
cussed elsewhere in the RESPONSE TO COMMENTS section
of this preamble, compliance with the rule is the responsibility of
the owner or operator of the tank or vessel subject to the rules
and making third-party contractors directly subject to the rule and
applying any necessary additional requirements on these third
parties would be an expansion of the rule. Therefore, the com-
mission is unable to make this change because these newly af-
fected parties have not been given an opportunity to comment
on such substantive changes.

Comment

EPA commented that §115.540(a)(2) indicates that this division
only applies to any storage tank or transport vessel in Collin, Dal-
las, Denton, and Tarrant Counties and encouraged the commis-
sion to consider adding the counties of Ellis, Johnson, Kaufman,
Parker, and Rockwall to cover all nine counties in the Dallas-Fort
Worth 1997 eight-hour ozone nonattainment area.

Response

No changes were made in response to this comment. The exist-
ing rules and the changes that were proposed only apply to stor-
age tanks and transport vessels in Collin, Dallas, Denton, and
Tarrant Counties. Therefore, the commission is unable to make
this change because newly affected sources in the five additional
counties suggested by EPA would not have been given an op-
portunity to comment.

Comment

TCC commented that the definition of Cleaning in §115.540(b)(1)
is overly broad in that it includes the removing of vapor as an ac-
tivity that constitutes cleaning. TCC commented that under this
definition, normal operations of a tank or vessel could be mis-
takenly construed as cleaning if those normal operations involve
any release of vapors, such as the vapors displaced by incom-
ing liquid during loading. TCC suggested revising the definition
to eliminate the potential for confusion by simply striking the word
vapor from the definition of cleaning.

TTOG commented that because the term Cleaning is not
defined by the current rules, it should be given its customary
meaning, which does not include removal of vapors. TTOG
commented that by expanding the meaning of Cleaning in

§115.540(b)(1) to include degassing, the rules would seem to
apply to all degassing operations, rather than merely degassing
operations during or in preparation of true cleaning.

TXOGA commented that the definition of Cleaning in
§115.540(b)(1) is important because it determines rule applica-
bility for this rule and added that it is important not to define the
term so broadly as to affect activities that should not be subject
to this regulation. TxXOGA suggested that removal of vapors
should be deleted from the definition of Cleaning.

Response

The commission agrees with the commentors and has revised
the definition of Cleaning in §115.540(b)(1) to exclude the re-
moval of vapor. The original intent of the proposed definition
was to include removal of vapors generated during the cleaning
process. However, as discussed elsewhere in the RESPONSE
TO COMMENTS section of this preamble, the commission is re-
vising the definition of Degassing in §115.540(b)(2) to include the
removal of vapors generated during, or in preparation of, clean-
ing. The revised definition of Degassing now includes the re-
moval of vapors resulting from the cleaning process. Therefore,
it is no longer necessary for the definition of Cleaning to include
this activity.

Comment

TCC commented that the definition of Degassing in
8115.540(b)(2) conflicts with the usage of that term in numerous
regulations. TCC stated that EPA regulations use the term
emptied and degassed to refer to a tank that has been cleaned
and is gas-free, in the sense of being safe for personnel entry
and therefore, in a suitable condition for an up-close inspection
of the floating roof. TCC suggested that for consistency with
federal rules, the term Degassing should be used only in
the context of venting the tank for the purpose of cleaning,
inspection, or maintenance. TCC commented that it is critical
to explicitly state the link to cleaning in the definition, so as to
avoid creating a definition of degassing that may unnecessarily
confuse the requirements of existing regulations. TCC
suggested revising 8115.540(b)(2) to define Degassing as
the process of removing VOC vapors during or in preparation
for cleaning, maintenance, or inspection of a storage tank,
transport vessel, or marine vessel.

TXOGA commented that the definition of Degassing in
§115.540(b)(2) is important because it determines rule applica-
bility for this rule and added that it is important not to define the
term so broadly as to affect activities that should not be subject
to this regulation. TxXOGA commented that the definition of
Degassing is not consistent with the usage of that term in federal
rules such as New Source Performance Standards, Subpart
Kb, where the phrase emptied and degassed refers to a tank
that is clean and gas-free, safe for entry and up-close internal
inspection. TXOGA suggested revising §115.540(b)(2) to define
Degassing as the process of removing VOC in preparation of
cleaning a storage tank, transport vessel, or marine vessel for
maintenance or inspection.

Response

The commission agrees with the commentors and has revised
the definition of Degassing in §115.540(b)(2) to include the re-
moval of VOC vapors from a storage tank, transport vessel, or
marine vessel during, or in preparation of, cleaning. In addition,
the commission has revised the rule, including the title of Sub-
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chapter F, Division 3, to only refer to emissions generated during
the degassing process.

Section 115.541, Emission Specifications
Comment

TTOG commented that the proposed rule frequently uses the
phrases degassing and cleaning and degassing or cleaning and
suggested revising the rule to just use the term degassing.

Response

The commission agrees with the commentor and has made the
suggested change. As discussed elsewhere in this preamble, in
response to comments the commission has revised the definition
of Degassing in §115.540(b)(2) and replaced phrases degassing
and cleaning and degassing or cleaning with the term degassing
throughout this division. In addition, the title of this division has
been revised to Degassing of Storage Tanks, Transport Vessels,
and Marine Vessels to reflect the change. These changes are
intended to clarify the rule applicability.

Comment

EPA suggested using the phrase degassing and cleaning in-
stead of degassing or cleaning in §115.541(a).

Response

No changes were made in response to this comment. As
discussed elsewhere in this preamble, in response to comments
the commission has revised the definition of Degassing in
8§115.540(b)(2) and replaced phrases degassing and cleaning
and degassing or cleaning with the term degassing throughout
this division. In addition, the title of this division has been revised
to Degassing of Storage Tanks, Transport Vessels, and Marine
Vessels to reflect the change. These changes are intended to
clarify that the rule applies to degassing that occurs during, or in
preparation of cleaning. The suggested change would expand
the applicability of the existing rule and is outside the scope of
the current revision.

Comment

TTOG commented that when the VOC concentration in a storage
tank, transport vessel, or marine vessel meets the degassing
specifications in §115.542(b) without use of a control device, the
rule should clearly state that no control device needs to be used.
TTOG suggested revising §115.541(a) to state that a control de-
vice need not be used if the VOC concentration inside the tank is
less than 34,000 ppmv, expressed as methane or less than 50%
of the LEL expressed as methane.

Response

The commission agrees with the commentor and has revised
§115.541(a) to indicate that all VOC vapors must be routed to a
control device unless the measured VOC concentration is less
than 34,000 ppmv, expressed as methane or 50% of the LEL.

Comment

EPA commented that §115.541(b) should be revised to require
visible and audible leaks be repaired before degassing continues
with allowance for components under negative pressure.

Response

No changes were made in response to this comment. The com-
mission respectfully disagrees with the suggested change. The
inspection requirements in §115.544(a) do not require inspection
for leaks using auditory means, and the suggested change would

be inconsistent with the inspection requirements. The current
inspection and monitoring requirements included in the adopted
rule are sufficient to ensure proper operation of control equip-
ment and detect any significant leaks. The commission also re-
spectfully disagrees that the degassing process should be dis-
continued if a visible leak is detected if the leak is repaired as
soon as possible. Such a requirement could require owner or op-
erators to stop and restart degassing operations numerous times
while degassing a tank or vessel to repair minor leaks, which
could cause greater emissions than the repairs would prevent.

Comment

EPA suggested revising the requirement in §115.541(c) that no
avoidable liquid or gaseous leaks, as detected by sight or sound,
may originate from the degassing or cleaning operation. EPA
suggested removing the word avoidable from the requirement
because the term is ambiguous.

Response

No changes were made in response to this comment. While the
term avoidable may be somewhat subjective, the commission
disagrees that the suggested change would provide clarity. Re-
moving the term might imply that even the smallest leak in the
system is a violation of the rule and that all leaks are avoidable,
which is not the commission’s intent. Additionally, the preamble
to the 1994 adopted rule (19 TexReg 3073) describes unavoid-
able leaks as those that would occur during an upset condition.

Comment

TTOG suggested revising §115.541(d) to state that a transport
vessel must remain vapor-tight until VOC vapors are routed to
a control device except when opening the vessel to inspect for,
and remove as necessary, any residual liquid heel prior to begin-
ning the degassing or cleaning process; any residual pressure
contained in the vessel must be routed to a control device that
meets the requirements in §115.542(a) until the transport ves-
sel reaches ambient pressure. TTOG commented the change
is necessary because §115.546(a)(1)(B) requires records of the
quantity of liquid in the vessel prior to degassing, which cannot
be obtained without opening and inspecting the vessel. TTOG
commented that the common practice of opening transport ves-
sels to inspect for and remove residual liquid heels prior to de-
gassing and cleaning is beneficial because it reduces overall
VOC emissions and reduces residual VOC liquid mixing in with
the wash water stream. TTOG added that the practice is cur-
rently required as best available control technology in agency
NSR permits.

Response

No changes were made in response to this comment. The com-
mission respectfully disagrees that the suggested changes are
necessary to comply with the requirements in §115.546(a)(1)(B)
to estimate the quantity of liquid in the vessel prior to degassing.
The suggested change also does not appear to be necessary
to comply with best available control technology in agency NSR
permits because this requirement applies to removing the liquid
heel prior to cleaning and still requires the vessel to first be de-
gassed to a control device. In addition, the suggested change
would be a relaxation of the existing requirements.

Comment

TCC suggested that for clarity §115.542(f) should be revised to
state that in addition to the requirements in subsections (a) - (c)
of this section, all VOC vapors from a floating roof storage tank
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subject to §115.140(a) concerning preparation of a storage tank,
transport vessel, or marine vessel for cleaning, inspection, or
maintenance must be routed to a control device immediately but
no later than 24 hours after the tank has been emptied to the
extent practical or the drain pump loses suction.

Response

No changes were made in response to this comment. As stated
in §115.540(a), the commission agrees that the requirements in
this division, including the requirement in §115.541(f), apply to
degassing during, or in preparation of, cleaning any storage tank,
transport vessel, or marine vessel containing VOC with a true
vapor pressure greater than or equal to 0.5 psia under actual
storage conditions. However, the commission does not agree
that the suggested change is necessary to clarify the rule appli-
cability.

Comment

TCC commented that in its broadest sense, the requirement for
all floating roof storage tanks to route vapors to a control device
within 24 hours after landing a floating roof might include floating
roof landings not associated with degassing or cleaning events.
TCC stated this rulemaking should not address scenarios that
are outside the scope of the specified degassing rule applicabil-
ity. TCC added that rules to address floating roof landings for
tanks or events outside the applicability of the degassing rule
should be addressed as proposed amendments to the storage
tank rule in 8115.112(d)(2).

TTOG suggested deleting §115.541(f) because it has limited
benefit and in some cases conflicts with NSR permits. TTOG
also raised concerns with technical infeasibility due to changes
in scheduling, especially if a third party’s portable control de-
vice is used. TTOG added that the provision was much more
stringent than the current rule, which was contrary to the com-
mission’s stated intent at proposal. TTOG also commented that
the change was not necessary for SIP approvability because
the EPA has previously approved the rules. TTOG commented
that §115.541(f) should be deleted or revised to limit the re-
quirement’'s applicability to certain operating scenarios and
its severity should be reduced. TTOG suggested alternative
language that would extend the time limit to 72 hours and create
exemptions from the time limit for cleaning and degassing op-
erations authorized under Chapter 106 or 116, drain dry tanks,
and for tanks where the material most recently stored has a
vapor pressure not greater than 1.5 psi. TTOG also objected
to the application of the same or a similar requirement to other
types of storage tanks.

TxOGA strongly opposed the 24-hour limit in §115.541 because
terminals cannot always comply with this new requirement. Tx-
OGA commented that despite proper planning, it may take more
time for the contractor to mobilize, and the contractor’s schedule
and delays are beyond the terminals’ control, or there may be
an unscheduled event such as a tank identified for immediate
emptying and repair. TxOGA suggested controlled degassing
begin no later than 72 hours after the tank drain pump losses
suction or the tank has been emptied to the extent practical by
other means. TxOGA commented that the technical basis for
this suggestion is the use of equations from API Technical Re-
port 2568 indicating that minimal emissions occur from the daily
standing idle loss and added that the majority of emissions oc-
cur during the ventilation and sludge removal process. TXOGA
also suggested an exemption for drain-dry tanks since they do
not continue to generate vapors beyond the 24-hour limit.

Response

The commission agrees that in some instances the 24-hour limit
may not be necessary and has revised §115.541(f) to extend
the degassing start time from 24 hours to 72 hours if the most
recently stored product has a true vapor pressure less than 1.5
psia. Drain-dry floating roof tanks have also been exempted from
the requirement of §115.541(f); however, a drain-dry floating roof
tank remains subject to the other requirements in this division.
The commission does not agree that 72 hours is routinely neces-
sary to begin degassing and maintains that the 24-hour time limit
is feasible with proper planning in most circumstances. How-
ever, the commission agrees that there may be extenuating cir-
cumstances where more time may be appropriate and some flex-
ibility in the rule is necessary. Therefore, the commission adopts
8115.541(f)(3) as an alternative for the owner or operator to com-
ply with the time limit established in a permit issued under Chap-
ter 116 up to a maximum of 72 hours after the tank has been
emptied to the extent practical or the drain pump losses suc-
tion. The permit review process required by Chapter 116 offers
a better opportunity for the commission to review possible exten-
uating circumstances that may apply on a case-by-case basis,
therefore, the requirements developed as part of the Chapter 116
permit will offer the necessary protections for air quality that are
contingent on when the degassing process should start. Accord-
ing to the TCEQ Air Permits Division, 72 hours is the maximum
amount of time allowed before degassing must start within any
permits currently issued under Chapter 116. If the case-by-case
review for the permit establishes that 24 hours is the appropri-
ate time limit for degassing to start, then the 24 hours becomes
the enforceable time limit for the purposes of subsection (f)(3). If
the case-by-case review demonstrates that extenuating circum-
stances justify additional time before degassing must start, then
subsection (f)(3) provides the flexibility necessary to account for
these circumstances but also sets an upper limit of 72 hours. The
upper limit of 72 hours is necessary to establish replicability in
the rule and help ensure EPA approval but is not intended to be
a constraint on the case-by-case review process for permitting.
Owners or operators of sites with a permit that does not set atime
limit for when degassing must start would be subject to subsec-
tion (f)(1) or (2), as applicable, and subsection (f)(3) would not
apply. The commission does not agree that the owner or opera-
tor can start the degassing to comply with a permit issued under
30 TAC Chapter 106, Permits By Rule, because there is no time
limit established to start the degassing under §106.263, Routine
Maintenance, Start-up and Shutdown of Facilities, and Tempo-
rary Maintenance Facilities. In addition, a case-by-case review
is not necessary for a site to apply for and use a Chapter 106
permit by rule, and subsection (f)(3) would not apply.

With regard to the comment that the provision is unnecessary
for SIP approvability, the commission did not propose the pro-
vision to obtain SIP approvability. The time limit is intended to
minimize standing idle emissions from floating roof storage tanks
by ensuring that the tanks are degassed to a control device as
expeditiously as practicable. Furthermore, 8115.541(f) was not
proposed solely as a clarification as suggested by TTOG. While
the provision does provide clarity as to when degassing to a con-
trol device was required to begin, the stated intent of the provi-
sion in the preamble of the proposed rules (35 TexReg 6980)
was also to minimize standing idle emissions from floating roof
storage tanks.

Finally, the commission is not expanding this requirement to ap-
ply to other types of storage. The primary purpose of the provi-
sion was to help address standing idle emissions from floating
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roof storage tanks, and the commission has determined that it is
not necessary to expand the time limit to other tanks at this time.

Comment

EPA suggested that the word immediately be replaced with the
phrase as soon as possible in 8115.541(f).

Response

The commission agrees with the commentor and has made the
suggested change.

Section 115.542, Control Requirements
Comment

TxOGA suggested revising §115.542 to state that the control de-
vice must maintain a control efficiency of at least 90% and must
be operated within the parameters used during the source test.

Response

No changes were made in response to this comment. Section
115.542(a)(1) states that the control device must maintain a con-
trol efficiency of at least 90% and must be operated in a manner
consistent with how the device was operated during the control
efficiency demonstration required in 8115.544(c). This require-
ment does not mean that the control device must be operated
exactly the same as the control device operated during the con-
trol efficiency demonstration. The commission understands that
the flow rate will change according to the heat loading to the con-
trol device. However, the flow rate should not exceed the maxi-
mum design flow rate of the control device during the degassing
operation. The commentor’s suggested wording has the same
meaning as the proposed rule language.

Comment

TCC suggested that §115.542(a)(2) concerning the use of a flare
as a control device should be revised to eliminate the proposed
additional requirement to ensure the flare is lit at all times. TCC
commented that this language is ambiguous and inconsistent
with federal regulatory language requiring monitoring of the pilot
flame, gives the appearance of requiring additional flare monitor-
ing, and is redundant to the requirement in §101.221(a) that all
pollution emission capture equipment and abatement equipment
is to be maintained in good working order and operated properly
during facility operations. TCC commented that new or addi-
tional flare requirements are outside the scope of this rulemak-
ing and should be reserved until such time as additional scientific
evidence mandates change. TCC suggested §115.542(a)(2) be
revised to require the control device to be a flare that is designed
and operated in accordance with 40 CFR 860.18(b) - (f) and 30
TAC §101.221(a).

TTOG supported the principle behind the structure of
§115.542(a) that the standards applicable to control devices
used in degassing should be relevant to the types of control
devices used and should offer reasonable flexibility. However,
TTOG objected to language in §115.542(a)(2) that would reg-
ulate the ignition of VOC vapors and supplemental fuel, not
merely the pilot flame, because this parameter is not easy to
verify. TTOG commented that flares typically are not equipped
or required to be equipped with instrumentation to monitor
actual ignition of the flared materials, and the flame itself is
often invisible. TTOG commented that the reference to federal
requirements for flares in 40 CFR 860.18(b) - (f) is the appro-
priate way to regulate flares at this time. TTOG commented
that although current research may suggest that flares may

not always successfully ignite VOC vapors that pass through
them, such an indication would not foreclose the more general
conclusion that a flare operated consistently in accordance with
40 CFR 860.18(b) - (f) can provide emissions control perfor-
mance that matches or exceeds the proposal's more general
90% control efficiency requirement. TTOG did not believe that
the appropriate response to doubts about the overall control
efficiency of flares is to make tank operators accountable for
non-combustion. TTOG added that a requirement for the flare
itself to be continuously lit in addition to the requirements
in 40 CFR 860.18(b) - (f) represents a significant departure
from the commission’s historical regulation of flares and does
considerably more than clarify how flares are treated under the
current tank degassing rules. TTOG commented that such a
requirement would warrant an extended compliance period to
develop and install appropriate instrumentation on flares used
in degassing. TTOG suggested 8§115.542(a)(2) be revised to
require the control device to be a flare that is designed and
operated in accordance with 40 CFR §60.18(b) - (f).

Response

No changes were made in response to these comments. In ad-
dition to complying with the operating parameters in 40 CFR
§60.18, the commission is requiring that flares used during de-
gassing operations must be lit at all times when VOC vapors
are routed to the device. Although 40 CFR §60.18 requires the
pilot to be lit at all times and requires monitoring of the flare pi-
lot flame, the commission is also specifically requiring the flare
flame to be lit to clarify that the intent of the rules is for both
the flare flame and the pilot to be lit at all times when VOC va-
pors are routed to the device. The commission respectfully dis-
agrees with TTOG’s suggestion that the change is a significant
departure from the commission’s historical regulation of flares.
It has always been the commission’s expectation that the ac-
tual flare flame be lit as part of the proper operation of a flare.
The language in 8115.542(a)(2) makes this expectation clear in
the rule. Furthermore, the §115.542(a)(2) does not require ad-
ditional monitoring to verify the flare flame presence. Affected
regulated entities may install additional monitoring to perform
this verification if they choose to, but the rule does not require
monitoring. Owners or operators have the flexibility to select the
means that compliance with §115.542(a)(2) is demonstrated.

The commission respectfully disagrees with TCC’s comment that
the provision is ambiguous and redundant with §101.221(a). The
provisions in 8101.221(a) are more general while the language
in 8115.542(a)(2) makes the commission’s intent clear that the
flare shall be lit at all times when VOC vapors are routed to the
flare.

Comment

ProAct requested the commission confirm the interpretation that
no initial or follow-up control efficiency demonstration is required
if the control options in 8115.542(a)(2) - (4) are used.

Response
The commission confirms the interpretation.
Comment

NanoVapor suggested including specific rules allowing the
use of suppression technologies. Specifically, NanoVapor
suggested the commission define a vapor suppression system
as a control device that uses low vapor pressure chemistry
inserted above the stored liquid level, without displacement of
VOC from the vessel, which reduces and maintains the vapor
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pressure of the contained VOC to partial pressure of 0.5 psia
or less; these systems generally consist of a delivery system,
piping, ductwork, and pressure or concentration monitoring
equipment. NanoVapor added that as this technology eliminates
vapor creation rather than destroying vapors after creation,
current regulations may not apply. NanoVapor also suggested
including a new 8115.542(a)(5) to allow the use of a vapor
suppression system that does not cause the pressure inside the
tank or vessel to increase by more than one inch water pressure
above atmospheric pressure at any time during the degassing
or cleaning operation. NanoVapor suggested the commission
provide an alternative in §115.542(b) to allow a tank or vessel
to be vented to the atmosphere without control once a control
device using vapor suppression technology has reduced the
true vapor pressure within the tank or vessel below 0.5 psia.

Response

No changes were made in response to this comment. The vapor
suppression system technology is currently still under develop-
ment. Additional technical information is necessary to demon-
strate that this technology works when the liquid heel surface is
disturbed. The commission may consider the application of a va-
por suppression system as an alternative in a future rulemaking
if more technical data becomes available.

Comment

EPA recommended deleting the requirement in §115.542(b) that
the percent LEL measurements be expressed as methane. EPA
commented that since LEL is expressed as a percentage, a com-
parison to methane is not necessary and may be confusing.

Response

The commission agrees with the comment and has deleted the
requirement that the percent LEL measurements be expressed
as methane in this section and in all other sections in this division.

Comment

Green Environmental requested the commission further explain
the allowable concentration limit in proposed 8§115.542(b).
Green Environmental commented that it does not appear
that the 34,000 ppmv limit has any specific relationship with
methane, since it is based on molar volumes at 0.5 psia of VOC
partial pressure and requested the commission remove the
requirement for this measurement to be expressed as methane.
Green Environmental commented that if the molecular weights
of methane and air were included in the 34,000 ppmv limit cal-
culation, then it may be more appropriate to show this criterion
as 34,000 ppmv VOC or 19,000 parts per million by weight as
methane. Additionally, Green Environmental questioned how
50% of the methane LEL, or 25,000 ppmv, compares to 34,000
ppmv and asked the commission to clarify if the intention is to
require a more stringent limit when measured by an LEL meter,
or if this should instead be 50% of the LEL for the individual
VOC being tested with a methane-calibrated meter.

Response

No changes were made in response to this comment. The 2007
preamble to the degassing rule revisions (32 TexReg 3178)
stated that the VOC concentration equivalent to 50% of the LEL
is less than 34,000 ppmv; therefore, 50% of the LEL is an ac-
ceptable criterion to determine when degassing vapors can stop
being routed to a control device. An LEL meter is commonly
used for confined space entry and provides a more stringent limit
than 34,000 ppmv. As discussed elsewhere in this RESPONSE

TO COMMENTS section, all references to requiring the LEL to
be expressed as methane have been removed from the adopted
rule. With regard to expressing the 34,000 ppmv, expressed as
methane, this requirement is consistent with the current rule and
expressing the VOC concentration as a surrogate is necessary
given the methods used to determine the concentration level for
the purposes of the rule. Portable analyzers that may be used
with Method 21 must be calibrated with a reference compound,
and methane is the typical calibration reference for analyzers
equipped with flame ionization detectors. The commentor is
correct that 34,000 ppmv, expressed as methane may not
directly correlate to 34,000 ppmv as a different compound.
However, determining the true VOC concentration as the exact
species of VOC would require more advanced and costly test
procedures than currently prescribed by the rule for monitoring
the VOC concentration in the degassed vapors. The 34,000
ppmv concentration threshold reported as methane establishes
a consistent methodology for performing the monitoring.

Comment

TTOG commented that the location of the VOC monitoring equip-
ment in §8115.542(b), 115.544(b)(3), and 115.544(b)(4)(C)(ii)
should be revised to accommodate degassing units that cannot
measure vapor space VOC concentrations immediately before
the inlet to the control device. TTOG suggested revising the
rules to allow the VOC concentration to be measured before the
inlet to the control device or inside the vapor space.

Response

As proposed, §8115.542(b), 115.544(b)(3), and 115.544(b)(4)
require the VOC concentration to be measured before the in-
let to the control device but do not require the VOC samples
to be taken immediately before the inlet to the control device.
While as proposed, the language could still be interpreted to al-
low VOC concentration measurements taken inside the tank or
vessel vapor space, the commission agrees that the rules should
clearly indicate that this is allowed. Therefore, the commission
has included §115.544(b)(6) in the adopted rule that clarifies that
the sampling location for performing the monitoring required by
§115.544(b)(3) may be immediately before the control device, in
the transfer line from the tank or vessel to the control device, or
in the vapor space of the tank or vessel provided it is represen-
tative of the concentration of VOC entering the control device.
In addition, the commission has removed the references to be-
fore the inlet to the control device from adopted §8115.542(b),
115.544(b)(3), and 115.544(b)(4).

Comment

TTOG suggesting revising §115.542(d) to delete the requirement
that all lines are closed when disconnected or equipped to dis-
charge residual VOC in the line into a closed recovery or dis-
posal system after degassing or cleaning is complete. TTOG
commented that the proposed rule language would require con-
tainment of air in hoses and lines that meets degassing specifi-
cations.

Response

The commission has revised the rule as suggested. The VOC
concentration in the transfer lines will already be less than the
VOC concentration that is required to be routed to a control de-
vice and therefore will not need to be controlled to demonstrate
compliance with the requirements in this division.

Section 115.544, Inspection, Monitoring, and Testing Require-
ments
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Comment

TxOGA agreed that monitoring once every 15 minutes is suffi-
cient to demonstrate compliance with the continuous monitoring
requirements in §115.544.

Response
The commission appreciates the support.
Comment

Section 115.544(a)(2) requires degassing or cleaning through
the affected transfer lines to be discontinued when a leak is
observed and the leak cannot be repaired within a reasonable
length of time. EPA suggested removing the phrase and the
leak cannot be repaired within a reasonable length of time from
8115.544(a)(2) because it is ambiguous.

Response

No changes were made in response to this comment. The com-
mission respectfully disagrees with the suggested change. Simi-
lar to the commentor’s suggested change to §115.541(c), remov-
ing the provision could require owner or operators to stop and
restart degassing operations numerous times while degassing a
tank or vessel to repair minor leaks, which could cause greater
emissions that the repairs would prevent. The commission ex-
pects that degassing operations would be discontinued if the
emissions resulting from continued operation of the leaking con-
trol device would be greater than the emissions generated by a
shutdown of the control device to repair the leak.

Comment

Green Environmental commented that many of the repeated
measurements are aimed at determining continued evolution of
VOC from sludge in stationary storage tanks. Green Environ-
mental suggested that if this is the case, marine and transport
vessels should be exempt from these repeated measurements,
as should tanks that are cleaned frequently, especially drain-dry
tanks, since this minimizes the possibility for sludge accu-
mulations. Green Environmental added that once personnel
are entering the vessel to complete the cleaning, drying, or
inspection, United States Occupational Safety and Health Ad-
ministration (OSHA) regulations should take precedence, and
the personnel should be allowed to concentrate strictly on their
own safety while in a confined space.

Response

No changes were made in response to this comment. The com-
mentor has not provided sufficient basis for why marine vessels,
transport vessels, and frequently cleaned tanks should be ex-
empt from the monitoring requirements of the rule. While the
commission strives to ensure its rules do not interfere with safe
facility operation, it is not the purpose of these rules to ensure
the tank is safe for personnel to enter. The purpose of the rules
in Subchapter F, Division 3 is to minimize VOC emissions from
the degassing of tanks and vessels and the commission main-
tains that the monitoring requirements do not cause an unsafe
condition. The measurements required by §115.544(b)(4) are
necessary to ensure that degassing to a control device was not
discontinued prematurely. Additionally, as discussed elsewhere
in this RESPONSE TO COMMENTS section, the adopted rule
establishes provisions that allow for ceasing the measurements
required by §115.544(b)(4) if the tank or vessel has been de-
gassed to a VOC concentration level sufficiently low to ensure
the concentration will not likely rise back above the control level
required for the rule. The commission has determined that if

the threshold is set at 6,800 ppmv, expressed as methane 10%
LEL, itis unlikely that the VOC concentration will increase above
34,000 ppmv or 50% of the LEL. In addition, to comply with the
OSHA confined space entry standard, the tank or vessel must
be degassed to 10% of the LEL in order to send people into the
tank for cleaning.

Comment

TCC requested clarification that for control devices not specif-
ically listed in 8115.544(b)(2)(A) - (H), the owner or operator
may select any operational parameters necessary to demon-
strate proper functioning of a control device in accordance with
§115.544(b)(2). TCC commented that some control devices,
such as absorbers, that may meet the control requirements in
§115.542(a)(1) or (4) are not specifically listed in the monitoring
section.

Response

The commission agrees with the commentor and is adopting
§115.544(b)(2)(J) to specify that for a control device not listed in
§115.544(b)(2), the owner or operator shall continuously moni-
tor one or more operational parameters sufficient to demonstrate
proper functioning of the control device to design specifications.
In addition, the commission is adopting 8115.546(a)(2)(J) requir-
ing the owner or operator to maintain records of the continuous
operational parameter monitoring required in §115.544(b)(2)(J)
sufficient to demonstrate proper functioning of the control device
not listed in this paragraph.

Comment

TTOG suggested adding a new option to §115.544(b)(2) to allow
an owner or operator to comply with control device monitoring
requirements based on corresponding monitoring requirements
in an applicable permit.

Green Environmental suggested revising §115.544(b)(2)(E) to
allow facilities with hydrogen or supplemental fuel monitoring
conditions in their NSR permits to fall back on the specific re-
quirements in their permits in lieu of these requirements. Green
Environmental commented that the commission has been insert-
ing flare monitoring requirements into NSR permits for the past
few years and often requires site-specific negotiations in order
to make arrangements that will demonstrate compliance with 40
CFR 860.18 using as much of the facility’s existing instrumen-
tation as possible. Green Environmental commented that the
NSR requirements are specifically negotiated in a way that uses
the instrumentation available at a particular facility; for exam-
ple, there may not be a continuous calorimeter or a monitor of
the supplement fuel itself, but a monitor of another parameter
that the facility has shown through NSR permit negotiations will
demonstrate continuous compliance with 40 CFR §60.18. Green
Environmental added that the NSR permits typically require that
the monitors be operational 95% of the time, whereas this pro-
posed regulation does not make such an allowance.

Response

No changes were made in response to these comments. The
commission does not agree with the commentors’ suggestion to
allow an owner or operator to comply with control device moni-
toring requirements based on corresponding monitoring require-
ments in an applicable permit. Subchapter F, Division 3 is in-
cluded in the SIP and establishing consistency in the monitoring
and testing methods is necessary for EPA approval of the revised
rule. However, the commission does agree that additional flex-
ibility is needed in the monitoring provisions of the rule to allow
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the executive director to approve minor modifications or alterna-
tives to the monitoring. Therefore, §115.544(b)(5) is included in
the adopted rule to allow the executive director to review and ap-
prove modifications and alternatives, if determined to be appro-
priate. Adopted subsection (b)(5) allows the executive director
to approve minor modifications as well as alternative monitoring.
Similar to the alternative test method provisions in §115.545(15),
alternative monitoring methods must be validated using the com-
parison procedures in EPA Method 301. These provisions for
modifications and alternatives to monitoring requirements have
been approved by the EPA in prior rulemaking.

Comment

TxOGA suggested requiring the owner or operator to monitor
any operational parameters defined in the source test necessary
to demonstrate proper functioning of a control device used to
comply with this division at all times when VOC vapors are routed
to the device.

Response

No changes were made in response to this comment. However,
as discussed in the RESPONSE TO COMMENTS section of this
preamble, the commission is adopting §115.544(b)(2)(J) to spec-
ify that for a control device not listed in §115.544(b)(2), the owner
or operator shall continuously monitor one or more operational
parameters sufficient to demonstrate proper functioning of the
control device to design specifications.

Comment

Green Environmental commented that the inspection, monitor-
ing, and testing requirements in 8115.544 is the first time it has
seen an attempt in a general VOC rule to codify methods to
demonstrate compliance with 40 CFR 860.18 for flares. Green
Environmental suggested that such an endeavor might best be
handled in a separate rule review, since the incorporation of this
verbiage will be setting a significant regulatory precedent that
should be called to the attention of the regulatory community as
a whole, as opposed to those specifically following the tank de-
gassing rule.

Response

No changes were made in response to this comment. The exist-
ing rules require VOC vapors from affected tanks or vessels to
be routed to a control device until the concentration is less than
34,000 ppmyv, expressed as methane. However, as the VOC va-
por concentration approaches 34,000 ppmv, there may not be
sufficient heat content to meet the minimum net heating value
requirements in 40 CFR 8§60.18. Therefore, it may be necessary
to monitor the net heating value of the VOC vapors routed to
the flare to ensure there is sufficient energy available to support
combustion.

Comment

TTOG commented that the extraordinary requirements in
8115.542(a)(2) and 8§115.544(b)(2)(E) should be evaluated
evenly across different constituencies that use flares for emis-
sions control in various operating scenarios. TTOG commented
that the commission currently has a Flare Task Force Stake-
holder Group, the purpose of which is to help keep stakeholders
informed and solicit comments on potential future agency
actions related to flares. TTOG suggested the commission’s
deliberations on whether to require that a flare be continuously
lit would be better informed in the context of a rulemaking in

which flare operation generally is the focus and in which a larger
constituency is invited to comment.

Response

No changes were made in response to this comment. As dis-
cussed elsewhere in this RESPONSE TO COMMENTS section,
the commission is specifically requiring the flare flame to be lit
to clarify that the intent of the rules and the commission’s ex-
pectation is that both the flare flame and the pilot are lit at all
times when VOC vapors are routed to the device. The commis-
sion also respectfully disagrees that the monitoring requirements
specified for flares in this rulemaking would be best considered
in the context of other operations. The emissions from the de-
gassing of tanks and vessels are somewhat unique in that it is
an event-driven operation that results in the degassing stream
being sent to the flare likely approaching a point that the flare
will not operate properly without supplemental fuel, i.e., below
the minimum net heating value requirements in 40 CFR 860.18.
Applying appropriate monitoring for flares used for the purposes
of this rule is best considered in the context of this rulemaking
and not in a more general context.

Comment

Green Environmental commented that §115.544(b)(2)(E) should
allow facilities the option to monitor hydrogen content instead of
heating value for flares complying with 40 CFR §60.18(c)(3)(i).
Johann Haltermann commented that 8115.544(b)(2)(E) makes
no allowances for operating a flare using hydrogen as a sup-
plement per 40 CFR 8§60.18(c)(3)(1)(i). Johann Haltermann
commented that there are no British thermal units (Btu) require-
ments when using hydrogen as a supplement, only a percent
hydrogen requirement before burning. Johann Haltermann
suggested revising §115.544(b)(2)(E) to limit compliance to only
those sources using natural gas as a supplemental fuel so that
companies that currently do not have a calorimeter on their flare
would not need to install one. Johann Haltermann added that
installation of a calorimeter is an unnecessary burden when a
company can prove that the net heating value at the flare meets
the requirements of 40 CFR 860.18.

Response

The commission agrees with the comments concerning hydro-
gen and is adopting clause (iv) specifying that for a non-assisted
flare that qualifies for the provisions in 40 CFR 8§60.18(c)(3)(i),
the owner or operator may elect to continuously monitor the hy-
drogen content of the gas stream routed to the flare and con-
tinuously meet the minimum 8.0% by volume hydrogen content
requirement in lieu of the requirements in clauses (i) - (iii). The
commission respectfully does not agree that it is appropriate
to limit compliance to only those sources using natural gas as
a supplemental fuel so that companies could avoid installing a
calorimeter. The installation of a calorimeter is one of the com-
pliance options provided in the rule but the rule does not require
the use of this technology. Therefore no changes were made in
response to this comment.

Comment

TTOG requested that 8115.544(b)(2)(E)(i) be revised to re-
place the term VOC vapors with the term gas stream. Section
115.544(b)(2)(E)(i) requires continuous monitoring of the net
heating value of the VOC vapors routed to the flare.

Response
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The commission agrees with the commentor and has replaced
the term VOC vapors with the term gas stream since it more
appropriately represents the total net heating value routed to the
flare.

Comment

Green Environmental suggested revising §115.544(b)(2)(E)(i)
and (ii) to add an introductory sentence to indicate that the
purpose of this monitoring is to demonstrate compliance with
the requirements in 40 CFR §60.18.

Response

The commission agrees with the commentor and has revised
8115.544(b)(2)(E) to clarify that the monitoring requirements
listed in this subparagraph are necessary to demonstrate com-
pliance with the requirements in 40 CFR 860.18.

Comment

Green Environmental commented that 8115.544(b)(2)(E)(ii)
does not specify that the volume of supplemental fuel added
must be considered with the total waste gas flow (with assumed
zero Btu value) in order to demonstrate an overall heating value
per standard cubic foot of the flared gas. Green Environmental
stated that since the control requirement no longer applies once
the VOC concentration is below 34,000 ppmv, the owner or op-
erator should be allowed to assume that 3.4% of the gas stream
to the flare, prior to natural gas or hydrogen supplementation,
contributes Btu value from the specific VOC being degassed
rather than assuming zero heating value from the VOC vapors
routed to the flare.

TTOG stated that proposed §115.544(b)(2)(E)(ii) would call for
monitoring of flare parameters that are not relevant to flare per-
formance to the extent that it addresses the volume of supple-
mental fuel or monitoring or calculations solely addressed to the
non-fuel component of the gas stream.

Response

The commission agrees with the commentors and has revised
§115.544(b)(2)(E)(ii) to allow the owner or operator to continu-
ously monitor the total volume of supplemental fuel added to the
gas stream routed to the flare and continuously maintain suffi-
cient supplemental fuel to meet the minimum net heating value
requirements in 40 CFR §60.18 assuming that the net heating
value contribution from the degassed VOC vapor is equivalent
to a level corresponding to 50% of the LEL. The owner or opera-
tor may estimate the volumetric flow rate from the tank or vessel
for the purpose of this calculation if the flow rate of the degassed
VOC vapor is not directly monitored. Assuming a VOC concen-
tration corresponding to 50% of the LEL will reduce the amount
of supplemental fuel required while conservatively assuring that
the net heating value of the fuel and degassed VOC vapor com-
bination is over the value specified in 40 CFR §60.18.

Comment

TCC requested §115.544(b)(2)(E)(ii) be revised to clarify that in
addition to the continuous monitoring options provided for a flare,
the owner or operator is alternatively allowed to comply with the
monitoring requirements of 40 CFR 860.18(f)(2) including detec-
tion of a pilot flame.

Response

No changes were made in response to this comment. The
monitoring requirements in 40 CFR 860.18(f)(2) are intended to
demonstrate presence of the flare pilot flame and are already

incorporated by reference in §115.542(a)(2). The monitoring
requirements in 8115.544(b)(2)(E) are intended to demonstrate
compliance with the minimum net heating value requirements in
40 CFR 860.18(c)(3)(i)). The commission does not agree that
monitoring the flare pilot flame is an appropriate demonstration
of compliance with the minimum net heating requirements.

Comment

Green Environmental suggested that an option be added to
§115.544(b)(2)(E) to allow a discrete flare performance test
during a period of cleaning or degassing as a means of demon-
strating compliance with 40 CFR 8§60.18, since this means of
demonstration is routinely allowed under EPA rules. Green
Environmental suggested that such a test could be required to
be repeated periodically, perhaps every five years.

Response

No changes were made in response to this comment. The re-
quirements in Chapter 115, Subchapter F, Division 3 do not re-
quire a discrete flare performance test to demonstrate compli-
ance with the requirements in 40 CFR 860.18. The monitoring
requirements in 8115.544(b)(2)(E) are intended to demonstrate
compliance with the minimum net heating value requirements in
40 CFR 8§60.18(c)(3)(ii). The commission does not agree that
a one-time or periodic discrete flare performance test is appro-
priate to satisfy the intended purpose of the monitoring require-
ments in §115.544(b), which is to serve as an ongoing demon-
stration of compliance with the minimum net heating require-
ments of 40 CFR 860.18. While the commentor is correct that
the EPA has routinely allowed discrete flare tests under 40 CFR
860.18 as a demonstration of compliance under various regu-
lations, that does not automatically make it appropriate for the
purposes of this rulemaking. The nature of degassing tanks and
vessels makes the streams sent to a flare being used as a con-
trol device highly variable from situation to situation. A discrete
flare test is not sufficient to ensure that the flare will perform ad-
equately at subsequent degassing events because the flare test
is predominately an evaluation of the stream sent to the flare that
changes with each degassing event.

Comment

ProAct requested confirmation that §115.544(b)(2)(F) would also
include thermal oxidizers if a control efficiency test is not per-
formed according to 8115.542(a)(1).

Response

The commission agrees that if a thermal oxidizer is not oper-
ated in compliance with the requirement in §115.542(a)(1) then
the thermal oxidizer must be operated in compliance with the
requirement in §115.542(a)(4) and must comply with the moni-
toring requirement in §115.544(b)(2)(F).

Comment

TCC suggested deleting the term continuously in
§115.544(b)(2)(F)(ii) to be consistent with the requirement to
monitor at least once per hour.

Response

The commission agrees with the comment and the word continu-
ously has been deleted from §115.544(b)(2)(F)(ii). Additionally,
in response to comments, adopted 8115.544(b)(2)(F) requires
the owner or operator to monitor the exhaust gas VOC concen-
tration within one hour after beginning the degassing operation.
Adopted subparagraph (F) also requires the VOC concentration
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measurement to be one-hour test runs using one of the methods
listed in clauses (i) or (ii).

Comment

Green Environmental requested the commission clarify if the
term thermal oxidizer includes enclosed flares in which the fire-
box temperature is monitored continuously, and for which the
manufacturer guarantees 99% VOC destruction if that tempera-
ture is maintained above a required set point. Specifically, Green
Environmental questioned if the commission uses the definition
in 40 CFR 860.501 that defines a flare as a thermal oxidation
system using an open (without enclosure) flare.

Response

No changes were made in response to this comment. A flare is
defined in §101.1(37) as an open combustion unit (i.e., lacking
an enclosed combustion chamber) whose combustion air is pro-
vided by uncontrolled ambient air around the flame and that is
used as a control device; a flare may be equipped with a radiant
heat shield (with or without a refractory lining) but not equipped
with a combustion air control system. If the enclosed flare ref-
erenced by the commentor is equipped with a combustion air
control systems then it would not be considered a flare under
§101.1(37).

Comment

Green Environmental commented that the requirement in
§115.544(b)(3) to measure VOC concentration once per
minute for five minutes will be very difficult for a facility that is
steam-cleaning tanks and is collecting bag samples in order
to take LEL or TOC measurements. Green Environmental
commented that it would be helpful if a statement similar to
that in 8115.545(3)(A) were included in §115.544(b)(3) to allow
those collecting bag samples (regardless of whether Method 18
or an LEL meter is used) to only collect one sample. Alterna-
tively, Green Environmental requested the current wording in
8115.545(11)(C) be retained to clearly allow bag sampling. In
addition, Green Environmental requested that §115.545(11)(E)
be retained to clarify to clearly allow the use of portable analyz-
ers.

Response

No changes were made in response to this comment. However,
as discussed elsewhere in this preamble, in response to com-
ments the commission has revised §115.544(b)(3) to allow one
five-minute integrated bag sample to determine VOC concentra-
tion. For a steam-cleaned tank, it is more likely the VOC concen-
tration is homogeneous inside the tank due to the steam-clean-
ing effect. The integrated bag sampling result is likely to be the
same as five separate sampling results. In addition, integrated
bag sampling is allowed under Method 18. The current require-
ments for bag sampling in §115.545(11)(C) and portable hydro-
carbon gas analyzers in §115.545(11)(E) have been integrated
into Method 18 and Method 21 in the rule.

Comment

TTOG supported the commission’s proposal to provide more
than one option for demonstrating compliance with applicable
VOC concentration standards. TTOG commented that the op-
tion in §115.544(b)(4)(A) is substantially reproduced from current
tank degassing rules in §115.542(a)(6) and (b)(5). Although this
condition would be unreasonably burdensome if required after all
degassing operations, TTOG believed that it should be retained

as one of multiple compliance demonstration options consistent
with the structure of proposed §115.544(b)(4).

Response

The commission appreciates the support and is retaining the re-
quirements in §115.544(b)(4)(A).

Comment

EPA recommended deleting the requirements in
§115.544(b)(4)(A) that the percent LEL measurements be
expressed as methane. EPA commented that since LEL is
expressed as a percentage, a comparison to methane is not
necessary and may be confusing.

Response

The commission agrees with the EPA's comment and has
deleted the requirement that the percent LEL measurements be
expressed as methane in this section and in all other sections
in this division.

Comment

Green Environmental commented that the requirement in
§115.544(b)(4)(A) to continue measuring VOC concentration
every 12 hours is unworkable for a tank that is to be cleaned and
placed into another service or a barge that is to be cleaned and
sent on its way. Green Environmental commented that while
the rule does state that this requirement applies while venting
to the atmosphere, it is not clear that these measurements are
not required and will actually delay normal operations. Green
Environmental suggested adding a statement that clarifies that
this requirement is suspended if the tank or vessel is closed or
put back into chemical service.

Response

No changes were made in response to this comment. The mon-
itoring requirements in 8115.544(b)(4)(A) apply while the tank
or vessel is venting to the atmosphere without control. A tank
or vessel that is closed and returned to service would not be
venting to the atmosphere without control and would not be re-
quired to continue to comply with the monitoring requirements
in 8115.544(b)(4)(A). In addition, the commission is adopting
§115.544(b)(4)(A)(iii) to allow the suspension of VOC monitor-
ing if the VOC concentration inside the tank or vessel is less than
6,800 ppmyv, expressed as methane or 10% of the LEL. The com-
mission does not agree that the suggested change is necessary.

Comment

ProAct suggested the commission clarify that the concentration
measurements required in §115.544(b)(4)(A) are required to be
done using the methodology described in §115.544(b)(3).

Response

No changes were made in response to this comment. The com-
mission does not agree that the VOC concentration or percent
LEL measurements required in §115.544(b)(4) need to be taken
using the procedure described in §115.544(b)(3). Once the tank
or vessel has been vented to the atmosphere without control for
12 hours there is no reason to anticipate that there will be enough
residual liquid remaining in the tank or vessel to cause the VOC
concentration to change substantially within five minutes.

Comment

TTOG commented that various provisions of the proposal (in-
cluding compliance demonstration options in §115.544(b)(4)(A)
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and (C)) use the phrase vent to the atmosphere, or a derivation,
in a way that is ambiguous and could create unintended compli-
ance difficulty for floating roof tanks. TTOG urged the commis-
sion to provide an appropriate clarification.

Response

No changes were made in response to this comment. For the
purpose of this rule, the commission uses the phrase vented
to the atmosphere without control to describe a tank or vessel
that is either mechanically vented to the atmosphere using an
air-moving device or passively vented to the atmosphere with-
out an air-moving device through vacuum breaker vents or open
manways without sending VOC vapors to a control device during
the degassing operation.

Comment

TXOGA commented that §115.544(b)(4)(A) requires monitoring
every 12 hours while venting to the atmosphere. TXOGA stated
that the mechanical ventilation of a degassed tank may be dis-
continued overnight when a work crew leaves, and monitoring
will not occur during that time, which could exceed 12 hours.
TxOGA requested the rule specify that the 12-hour measure-
ments are only required while mechanically venting to the at-
mosphere. TXOGA added that based on API Technical Report
2568 no emissions will occur from sundown to sunrise due to
cooling effects on the vapor space air would flow into the tank as
the vapor space contracts.

Response

No changes were made in response to this comment. The mon-
itoring requirements in §115.544(b)(4)(A) apply while the tank
or vessel is venting to the atmosphere without control. For the
purpose of this rule, the commission uses the phrase vented
to the atmosphere without control to describe a tank or vessel
that is either mechanically vented to the atmosphere using an
air-moving device or passively vented to the atmosphere without
air-moving device through vacuum breaker vents or open man-
ways without sending VOC vapors to a control device during the
degassing operation. A tank or vessel that is closed would not
be venting to the atmosphere without control and would there-
fore not be required to continue to comply with the monitoring
requirements in §115.544(b)(4)(A). In addition, the commission
is adopting §115.544(b)(4)(A)(iii) to allow the suspension of VOC
monitoring if the VOC concentration inside the tank or vessel is
less than 6,800 ppmv, expressed as methane or 10% of the LEL.
The commission does not agree that the suggested change is
necessary.

Comment

ProAct commented that once the VOC concentration inside
the tank or vessel is less than 1% of the LEL there should be
no concern about the vapor concentration increasing again.
ProAct suggested the commission revise the requirement in
8115.544(b)(4)(B) to state that the storage tank, transport
vessel, or marine vessel can be vented to the atmosphere
without control for the remainder of the degassing or cleaning
operation and no further VOC measurements are required if the
VOC concentration inside the tank or vessel is less than 1%
of the LEL or less than 500 ppmv, expressed as methane in
accordance with §115.541 and §115.542.

TTOG supported what it perceives as the principle behind the
proposed option in §115.544(b)(4)(B), that a single VOC con-
centration measurement at a level significantly lower than the
required standard provides the same verification that the stan-

dard will continue to be met as would five consecutive measure-
ments at the level of the standard. TTOG suggested expanding
§115.544(b)(4)(B) so that it can be invoked if any measurement,
not necessarily one taken while the vapors are routed to a con-
trol device, meets the requisite threshold and to specify a thresh-
old expressed in parts per million. TTOG commented that data
collected in complying with current degassing rules demonstrate
that any single VOC concentration measurement below 17,000
ppmv, expressed as methane provides the same verification as
five consecutive measurements below 34,000 ppmv.

TXOGA commented that §115.544(b)(4)(B) allows for VOC mea-
surements to be discontinued if the VOC concentration inside the
tank or vessel is less than 1% of the LEL. TXOGA commented
that after controlled degassing it should only be necessary to
take VOC measurements until the tank is cleaned to safe entry
levels. TXOGA requested that the 1% LEL threshold be revised
to 10% LEL.

Response

In response to comments, the commission has revised
§115.544(b)(4)(B) to specify that the tank or vessel can be
vented to the atmosphere without control for the remainder of
the degassing operation, and no further VOC measurements
are required if the VOC concentration is less than 6,800 ppmyv,
expressed as methane or 10% of the LEL. The 12-hour mon-
itoring data provided in public comments did not show VOC
concentrations increasing above 34,000 ppmv after the tank
or vessel was vented to the atmosphere without control. The
commission has determined that if the threshold is set at 6,800
ppmv, expressed as methane or 10% of the LEL, it is unlikely
that the VOC concentration will increase above 34,000 ppmv,
expressed as methane or 50% of the LEL. In addition, to comply
with the OSHA confined space entry standard, the tank or
vessel must be degassed to 10% of the LEL in order to send
people into the tank for cleaning.

Comment

ProAct commented that it understands 8§115.544(b)(4)(C) to
mean that if the tank or vessel is measured at least one hour but
no more than two hours after the owner or operator stops routing
VOC vapors to the control device and is less than 34,000 ppmv
or 50% of LEL expressed as methane, then no further VOC
measurements will be required because it has been proven that
the VOC will not increase again. ProAct commented that it does
not believe this to be true. ProAct commented that if product,
sludge, or rust scale is still in the tank and tank cleaning begins
or continues after this point then it is believed that the VOC
levels will likely increase again until the product, sludge, or
rust scale has been adequately removed. ProAct commented
that this would be similar to the previous option of using four
vapor volumes to determine compliance when residual product,
sludge, or rust scale still remains in the tank.

Response

The commission agrees that the VOC concentration inside the
tank or vessel could increase above 34,000 ppmv or 50% of
the LEL until the remaining product, sludge, or rust scale has
been adequately removed. The proposed option may not pro-
vide adequate assurance the VOC concentration inside the tank
or vessel will not continue to rise after the time period specified
in §115.544(b)(4)(C). Therefore, in response to this comment,
the commission is not adopting the alternative monitoring option
proposed in §115.544(b)(4)(C).
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Comment

TTOG supported the compliance demonstration option in
§115.544(b)(4)(C) that allows for a single VOC concentration
measurement to be taken one to two hours after degassing is
concluded. TTOG commented that §115.544(b)(4)(C)(iii) should
be revised to state that if the VOC concentration measured
inside the tank or vessel exceeds the applicable concentration
limit in 8115.542(b), the VOC vapors from the tank or vessel
must be routed to the control device until the VOC concentration
(as measured either before the inlet to the control device or
inside the vapor space) meets the applicable concentration
limit in 8115.542(b) and the owner or operator demonstrates
compliance with the conditions of subparagraph (C).

Response

No changes were made in response to this comment. The
commission appreciates the support and commentor’'s sug-
gested revisions. However, in response to concerns that the
VOC concentration inside the tank or vessel could increase
above 34,000 ppmv or 50% of the LEL until the remaining
product, sludge, or rust scale has been adequately removed,
the commission is not adopting the alternative monitoring option
proposed in §115.544(b)(4)(C).

Comment

TXOGA commented that the one to two-hour window on the mea-
surements required in §115.544(b)(4)(C)(ii) is very narrow for a
variable field activity like degassing, and if the tank is not venting
then there seems to be no purpose for the two-hour limit. TXOGA
requested the two-hour limit be removed from the rule. TXOGA
also stated for many tanks and degassing controls design, it is
not feasible to sample inside the tank without it being opened
(vented), and if the commission is referring to mechanical venti-
lation in this case then the rule should be clarified.

Response

No changes were made in response to this comment. The com-
mission appreciates the comment. However, in response to con-
cerns that the VOC concentration inside the tank or vessel could
increase above 34,000 ppmv or 50% of the LEL until the remain-
ing product, sludge, or rust scale has been adequately removed,
the commission is not adopting the alternative monitoring option
proposed in §115.544(b)(4)(C).

Comment

TCC suggested revising §115.544(c) to add language to clar-
ify that a previous performance test conducted in compliance
with this section may be used to satisfy the testing requirements
of this provision. TCC also requested the commission add lan-
guage in §115.545 specifying that a previous test conducted in
compliance with this section may be used to satisfy the testing
requirements of this provision.

Response

No changes were made in response to this comment. The com-
mission agrees that a previous performance test conducted in
compliance with 8115.545 is valid to satisfy the testing require-
ment of this division. The requirements in §115.544(c) do not re-
quire a new performance test to be conducted unless the control
device is modified in a way that could reasonably be expected
to decrease the control efficiency of the device.

Comment

ProAct commented that it understands §115.544(c)(1) to mean
that if §115.542(a)(2) - (4) is being used to comply then this does
not apply. Additionally, ProAct commented that as written this re-
quirement is interpreted to mean that a complete new, and costly,
control efficiency test would be required. ProAct commented that
confirmation of control efficiency could be accurately confirmed
by the same methods described in the MSS Permits. ProAct
requested §115.544(c)(1) be modified to allow the use of stain
tube indicators specifically designed to measure VOC concen-
tration, provided a hot air probe or equivalent device is used to
prevent error, and three sets of concentration measurements are
made and averaged; portable VOC analyzers meeting the re-
quirements of Method 21 are also acceptable for this documen-
tation.

Response

No changes were made in response to this comment. The com-
mission agrees that §115.544(c)(1) only applies to sources elect-
ing to use the compliance option in §115.542(a)(1). The commis-
sion does not agree that stain tube indicators are an appropriate
monitoring method for this rule. Stain tubes are not an approved
EPA stack test methodology and not accurate enough to be a
substitute for an initial control efficiency demonstration.

Comment

TCC commented §115.544(c)(1) specifies that a control device
must be retested within 60 days after any major modification
when the real intent would seem to be that this is a deadline
after which the control device should not be used for purposes
of complying with this rule until it has been retested. TCC sug-
gested revising 8115.544(c) to state that for a control device used
to comply with the requirements in 8115.542(a)(1), an initial con-
trol efficiency demonstration must be conducted in accordance
with the approved test methods in §115.545, and the device must
be retested following any modification that could reasonably be
expected to negatively affect the efficiency of a control device.
TCC suggested the retest should be completed within 60 days
following a modification or any time prior to reuse of the control
device if retesting is not accomplished within the 60-day retest
time period.

Response

The commission agrees with the commentor. In response to this
comment, the commission has revised §115.544(c)(1) to require
an initial control efficiency demonstration to be conducted in ac-
cordance with the approved test methods in §115.545 and re-
quire the device to be retested after any modification that could
reasonably be expected to decrease the efficiency of a control
device within 60 days after the modification or before being used
to comply with the requirements in §115.542(a)(1), whichever is
longer.

Comment

TXOGA suggested that the testing requirements in
§115.544(c)(1) should be an initial compliance demonstration
by the owner of the equipment, plus another demonstration
within 60 days after any modification that could reasonably be
expected to affect the efficiency of a control device.

TTOG suggested revising §115.544(c)(1) so that the require-
ment to retest 60 days after any modification only apply to a sta-
tionary control device. TTOG also stated that the tank operator
cannot know whether a third party’s portable control device has
been modified since its last test and thus cannot reasonably as-
sure compliance.
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Response

No changes were made in response to these comments. Com-
pliance with applicable rules is the responsibility of the affected
owner or operator even if the work is performed by a third-party
contractor. The fact that a company has elected to contract out
work to a third party is not a justification for providing a relaxation
of the rule requirements. The commission expects that compa-
nies verify their contractor’s ability to provide compliant services
as part of due diligence during negotiations.

Comment

ProAct commented that it understands §115.544(c)(2) to mean
that if 8115.542(a)(2), (3), or (4) is being used then the periodic
testing requirements in 8115.544(c)(2) do not apply.

Response

The commission agrees that the periodic testing requirement in
§115.544(c)(2) does not apply to a portable control device used
to comply with §115.542(a)(2) - (4).

Comment

TTOG requested deletion of the requirement in §115.544(c)(2) to
periodically retest portable control devices. TTOG commented
that control devices are already required to demonstrate control
efficiency initially under 8115.544(c)(1) and maintain adequate
control efficiency under 8115.542(a)(1) and there is no indica-
tion that control efficiency would meaningfully decrease over a
device’s useful life.

Response

The commission respectfully disagrees with the commentor’s as-
sertion that control efficiency will not decrease over the life of
the equipment. Such an assumption is counter-intuitive given
the complex nature of the pollution control equipment used to
comply with this rule. Pollution control equipment is subject to
normal wear and potential malfunctions that could affect the con-
trol efficiency over time. Portable equipment could be subject to
greater than normal wear as result of numerous relocations and
potential damage during transition. While the adopted rule in-
cludes monitoring requirements to ensure proper operation of
the control equipment on an ongoing basis, the periodic testing
provisions in the adopted rule provide an actual demonstration
that the equipment is still meeting the required control efficiency
without placing an undue burden on the owner or operator. Fur-
thermore, the adopted rule does provide an option for the owner
or operator to monitor the outlet VOC concentration of the con-
trol device in lieu of performing any control efficiency testing.

Comment

RSI commented that all combustion devices are not treated
equally under this rule revision. RSI commented that flares
have the least requirements for testing and monitoring and
appear to only need supplemental fuel monitoring to comply.
RSI commented that thermal oxidizers are exempt from pe-
riodic control efficiency demonstrations if the temperature is
maintained at greater than 1400 degrees Fahrenheit with a 0.5
second residence time. RSI commented that in California and
New Jersey engines are allowed to use an air fuel controller to
maintain a stoichiometric operation that ensures the emissions
to be under 50 ppmv, expressed as methane. RSI requested
that engines to be exempted from periodic control efficiency
demonstrations if a Phoenix oxygen sensor control feedback
loop controller is installed and operating. RSI stated that if en-
gines are not allowed the same exemption as thermal oxidizers,

all combustion devices should have the same monitoring and
sampling conditions and no technology should be exempted
from source testing and monitoring.

Response

The adopted rule establishes monitoring and testing require-
ments appropriate for the particular type of control technology.
The minimum temperature and residence time provisions for
thermal oxidizers are well established and recognized operating
conditions that ensure the device will meet the required control
efficiency. The monitoring requirements in §115.544 for this
type of control equipment are designed to demonstrate that
the equipment is meeting the required operating condition;
therefore, the need for an initial or periodic test to demonstrate
control efficiency is unnecessary. These operating conditions
are not established for an internal combustion engine. It would
be arbitrary for the commission to require all control equipment
to perform the same testing as an internal combustion engine
regardless of the engineering and scientific principles that the
technology is based upon.

In addition, internal combustion engines reduce VOC emissions
by combustion and by catalytic oxidation through a catalytic con-
verter. A catalytic converter converts unburned hydrocarbon
from the internal combustion engine to carbon dioxide and water.
Some internal combustion engines are equipped with an oxygen
sensor to regulate the air fuel ratio to promote combustion; how-
ever, the oxygen sensor does not monitor the performance of
the catalytic converter. Catalyst poisoning could occur when the
catalytic converter is exposed to exhaust-containing substances
that coat the working surfaces, encapsulating the catalyst so that
it cannot contact and treat the exhaust. Periodic testing is war-
ranted to ensure the proper operation of an engine and catalytic
converter over a longer period of operation. The limited test data
provided by the commentor does not provide an adequate justi-
fication for the commission to waive the periodic testing require-
ments for all engines used as control devices for this rulemaking.

However, in response to the commentor’s concerns about overly
burdensome requirements for internal combustion engines used
as control equipment for the rule, the commission has reevalu-
ated the monitoring requirements for engines and for other con-
trol devices that the owner or operator elects to comply with
the VOC concentration limit in §115.542(a)(4). Since the per-
formance of the control device should not change dramatically
hour to hour, hourly monitoring could be burdensome to the con-
trol device operator. Therefore, the commission has revised the
rule to require one exhaust gas VOC concentration measure-
ment within one hour after beginning the degassing operation;
the VOC concentration measurement must be a one-hour test
run. By monitoring within one hour of the start of the operation,
the exhaust gas concentration measured should reflect the VOC
concentration is at its highest concentration, ensuring the control
device will meet the VOC concentration limit in §115.542(a)(4)
throughout the degassing operation. In addition, in response to
these comments, the commission has added §115.544(b)(2)(1)
specifying that for an internal combustion engine, the owner or
operator shall continuously monitor the engine exhaust gas oxy-
gen content throughout the degassing operation. The commis-
sion is also adopting §115.546(a)(2)(l) requiring the owner or op-
erator to maintain records of the continuous engine exhaust gas
oxygen content monitoring required in 8115.544(b)(2)(l) if an in-
ternal combustion engine is used to comply with this division.

Comment
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TxOGA suggested revising §115.544(c)(2) to require testing ev-
ery 60 months for portable control devices by the owner of the
equipment except for thermal oxidizers that meet certain tem-
perature and combustion residence time requirements.

Response

No changes were made in response to this comment. As dis-
cussed elsewhere in this RESPONSE TO COMMENTS section,
compliance with applicable rules is the responsibility of the af-
fected owner or operator even if the work is performed by a
third-party contractor. The rule does not prohibit the third-party
contractor from performing the required testing and providing
the regulated owner or operator with a copy of the documenta-
tion. Companies are free to negotiate such agreements with the
contractors; however, the commission holds the regulated entity
accountable for compliance with the rule. Additionally, as dis-
cussed elsewhere in this RESPONSE TO COMMENTS section,
directly applying a mandatory requirement on the third-party con-
tractors performing degassing services would be an expansion
of the rule applicability and these newly affected parties would
not have the opportunity to comment on such a change.

Comment

TxOGA requested that the exception for thermal oxidizers in
§115.544(c)(2) be expanded to include vapor combustors, which
are not always interpreted to be thermal oxidizers.

Response

The commission agrees that thermal oxidizers and vapor com-
bustors may not always be interpreted the same and has revised
§115.544(c)(2) to include a vapor combustor if the vapor com-
bustor combustion chamber temperature is at least 1,400 de-
gree Fahrenheit, and the flow rate of the VOC vapors routed to
the device is limited to assure at least 0.5 second combustion
chamber resident time all the time.

Comment

TCC requested the commission add §115.544(c)(4) to state
that compliance demonstration testing for flares as required by
§115.542(a)(2) is waived for flares that meet the installation and
on-line monitoring requirements of §115.725(d).

Response

No changes were made in response to this comment. Section
115.542(a)(2) does not require compliance demonstration test-
ing for flares; therefore, the suggested change is unnecessary.

Comment

TCC commented that for contractor-owned or leased equipment,
if the contractor has conducted previous testing on the portable
equipment being used at the site, then reciprocity for this con-
tractor testing of portable control equipment should satisfy these
rules concerning testing.

Response

No changes were made in response to this comment. Compli-
ance with applicable rules is the responsibility of the affected
owner or operator even if the work is performed by a third-party
contractor. The rules do not preclude the owner or operator from
using a performance test conducted by a third party to demon-
strate compliance with the requirements in §115.544(c) as long
as that test was conducted in accordance with the approved test
methods in §115.545.

Section 115.545, Approved Test Methods

Comment

TTOG supported 8115.545(4), allowing the use of Method
19 in connection with compliance testing for control devices;
§115.545(14), allowing the use of minor modifications to ap-
proved test methods if approved by the executive director; and
8115.545(15), allowing certain other test methods to be used if
approved by the executive director.

Response
The commission appreciates the support.
Comment

Green Environmental commented that the requirement in
§115.545(11) to use the higher of the actual storage temper-
ature or 95 degrees Fahrenheit appears incorrect since the
applicability in §115.540(a) states that the vapor pressure de-
termination should occur at actual storage conditions. Green
Environmental suggested revising 8115.545(11) to state that if
the actual temperature is not known, 95 degrees Fahrenheit
should be used for the vapor pressure determination, but that
if the temperature is higher than 95 degrees Fahrenheit, the
higher temperature should be used. Green Environmental
commented that a facility should not be prohibited from using a
lower actual storage temperature.

NanoVapor supported using the higher of either 95 degrees
Fahrenheit or the actual storage temperature for determining
true vapor pressure of VOC.

TCC requested §115.545(11) be revised to remove the require-
ment to use a lower bound of 95 degrees Fahrenheit to de-
termine true vapor pressure. TCC commented that this lower
bound is substantially higher than would be expected for the ac-
tual storage temperature, unless the tank is heated. TCC added
that while it is appropriate to account for the elevated tempera-
ture of a heated tank, it is completely arbitrary to impose a lower
bound of 95 degrees Fahrenheit on unheated tanks. TCC com-
mented that the specified procedure further stipulates that ac-
tual storage temperature is to be determined using the maximum
monthly average temperature, rather than the average temper-
ature of the month in which the degassing or cleaning activity
takes place. TCC stated that this is a conservative approach, in
that the true actual storage temperature would be lower during
other months of the year, and given that the specified method
of determining actual storage temperature is conservative, and
a lower bound of 95 degrees Fahrenheit is arbitrary and unwar-
ranted, the lower bound of 95 degrees Fahrenheit should be re-
moved from the proposed rule. TCC added that, at a minimum,
sites should be allowed to demonstrate that the actual storage
temperature is less 95 degrees Fahrenheit.

TxOGA requested §115.545(11) be revised to remove the re-
quirement to use the higher of 95 degrees Fahrenheit or ac-
tual storage conditions to determine true vapor pressure. Tx-
OGA commented that Chapter 115 rules should ensure reason-
able available control technology and therefore, should not be as
stringent as the best available control technology requirements
in the MSS permit model.

Response

The commission agrees with the comments and has revised
§115.545(11). The true vapor pressure temperature can be de-
termined by using either the measured actual temperature at the
time when the tank or vessel is emptied or the maximum local
monthly average ambient temperature as published by the Na-
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tional Weather Service. The commission understands that the
true vapor pressure will vary with the temperature. |If the ac-
tual storage temperature is unknown, then the maximum local
monthly average ambient temperature as published by the Na-
tional Weather Service can be used.

Comment

Johann Haltermann commented that the requirement in
§115.545(11) to determine the true vapor pressure using Amer-
ican Society for Testing and Materials (ASTM) methods is
onerous, especially when pure chemicals are involved given that
there is sufficient published data to show the true vapor pressure
at various temperatures. Johann Haltermann requested the
commission allow published data, such as Antoine Coeffients,
to be used to calculate the true vapor pressure of pure products
(greater than 98%). Johann Haltermann requested the com-
mission allow Raoults Law to be used to calculate the vapor
pressure of simple mixtures.

Green Environmental commented that the requirement in
§115.545(11) should be revised to state that true vapor pres-
sure for petroleum products must be determined using ASTM
methods referenced. Green Environmental stated it should be
clear that facilities’ cleaning tanks that last held downstream
chemicals are allowed to use documented vapor pressure data
in published literature or as developed by their companies for
their chemical products.

TTOG suggested that §115.545(11) should not require actual
ASTM testing for vapor pressure determinations where such de-
terminations can be made using standard reference materials.

Response

The commission agrees with the commentors and has revised
§115.545(11) to allow the true vapor pressure to be determined
either by using standard reference texts or using the ASTM
methods listed. This change is also consistent with other similar
provisions in Chapter 115 that allow the use of vapor pressure
data from standard reference texts.

Comment

NanoVapor proposed using the calculated vapor pressure and
the rated VOC destruction capability of the applied control de-
vice to estimate the degassing time. NanoVapor suggested re-
quiring all control device operators to maintain records of these
estimates, as well as actual degassing times.

Response

No changes were made in response to this comment. While
the commentor’s suggestions might provide beneficial informa-
tion for the owner or operator of the tank or vessel being de-
gassed, the information and associated records are not neces-
sary to demonstrate compliance with the rule.

Comment

Johann Haltermann commented that §115.545(13) should
specifically allow the use of an LEL meter on a bag sample.

Response

As discussed in the SECTION BY SECTION DISCUSSION
and RESPONSE TO COMMENTS portions of this preamble,
8115.544(b)(3) has been revised to allow the use of integrated
bag samples for performing the VOC concentration measure-
ments to demonstrate compliance with the limits in §115.542(b).
The commission agrees that LEL meter should be allowed

the same flexibility. The change to §115.544(b)(3) applies to
VOC measurements made using a Method 21 analyzer as well
as an LEL meter. Section 115.545(13) includes the analyzer
specifications for using an LEL meter, and 8115.544(b)(3) is the
appropriate location in the rule to make this change.

Section 115.546, Recordkeeping and Notification Requirements
Comment

TxOGA recommended eliminating the recordkeeping require-
ment in 8§115.546(a)(1)(C). TXOGA commented that there is
no apparent environmental benefit to be gained from requiring
records of the quantity of recovered VOC. TxOGA stated that it
is difficult to clearly distinguish between liquid and sludge during
a tank-cleaning project, and irregularities in tank floors can
result in inaccurate data. TXOGA added API Technical Report
2568 does not distinguish between liquid or sludge quantity.

Response

No changes were made in response to this comment. The
recordkeeping requirements in §115.546(a)(1)(C) are existing
provisions that the commission did not propose to make any
changes. Removing the recordkeeping requirements is beyond
the commission’s intended scope of the rulemaking. Addition-
ally, the commission notes that §115.546(a)(1)(C) only requires
the estimated liquid quantity of VOC, similar to the language
used in §115.546(a)(1)(B). The commission expects that the
owners or operators would provide a reasonable estimate of the
quantity but that an exact estimate is not needed for compliance
with the rule.

Comment

TXOGA suggested that §115.546(a)(2)(G) be revised to include
vapor combustors with thermal oxidizers since they are not al-
ways interpreted to be the same.

Response

As discussed elsewhere in this RESPONSE TO COMMENTS
section, the commission agrees that thermal oxidizers and vapor
combustors may not always be interpreted the same and has re-
vised §115.546(a)(2)(G) to include a vapor combustor to be con-
sistent with changes made to §115.544(b)(2)(G). A vapor com-
bustor that is complying with the provisions in §115.544(b)(2)(G)
must maintain the same records as a thermal oxidizer meeting
the same monitoring conditions.

Comment

TCC commented that the recordkeeping requirements for con-
tracted portable control equipment in §115.546(a)(4) should be
the responsibility of the contractor.

Response

No changes were made in response to this comment. As dis-
cussed elsewhere in this RESPONSE TO COMMENTS section,
compliance with applicable rules is the responsibility of the af-
fected owner or operator even if the work is performed by a third-
party contractor. Expanding the recordkeeping requirements to
apply directly to the third-party contractors would be an expan-
sion of the rule applicability, and these newly affected parties
would not have been given the opportunity to comment on such a
substantive change. Furthermore, the suggested change would
undermine the commission’s ability to verify compliance with the
rule as the commission’s investigators will need access to the
records and may not be present at the site when the contractors
are performing operations.
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Comment

TTOG commented that requiring advance notification of
degassing operations upon request in §115.546(b) is an ap-
propriate alternative to requiring advance notifications for all
degassing operations in the HGB area.

Response
The commission appreciates the support.
Comment

TxOGA suggested removing the requirement in 8115.546(b) re-
quiring advance notification of degassing operations upon re-
quest. TxXOGA stated that there are other regulatory require-
ments for notifications of tank events and emission event notifi-
cation when emissions exceed a reportable quantity per day. Tx-
OGA added that since the commission already has the authority
to request information and inspect facilities there is no purpose
in restating that here.

Response

No changes were made in response to this comment. Advance
notification of degassing operations will facilitate the enforce-
ment of the rule by allowing investigators to observe the de-
gassing operation while the tank or vessel is being degassed.
Some existing notification requirements are for events that have
already happened, and on-site observation is different from the
records review. In addition, requiring notification to be provided
only upon request eliminates unnecessary paperwork.

Section 115.547, Exemptions
Comment

TTOG suggested that a new exemption should be added to
proposed 8§115.547 for products at temperatures for which
degassing will never be necessary to achieve the target VOC
concentration in §115.542(b). TTOG commented that for some
products, vapor pressure may vary above or below 0.5 psia
based on the season. TTOG added that if the vapor pressure is
lower than 0.5 psia under actual storage conditions at the time of
degassing, then the VOC concentration in the vapor space can-
not exceed 34,000 ppmv, and degassing is superfluous. Green
Environmental suggested retaining the 0.5 psia exemption in
8115.547 to follow the format of most Chapter 115 regulations.

Response

No changes were made in response to these comments. Section
115.540(a) clearly states that this division applies to degassing
during, or in preparation of, cleaning any storage tank, trans-
port vessel, or marine vessel containing VOC with a true vapor
pressure greater or equal to 0.5 psia under actual storage con-
ditions. If the true vapor pressure for the product is less than
0.5 psia under actual storage conditions then the requirements
in this division will not apply. The commission does not agree
that it is necessary to add an exemption to the rule for sources
that are not currently required to comply with the rule.

Section 115.549, Compliance Schedules
Comment

Green Environmental commented that while it is understandable
that the commission views the proposed §115.544(b)(E) require-
ments merely as acceptable ways to demonstrate the already-re-
quired compliance with 40 CFR §60.18, time should be allowed
in the compliance schedule for facilities to install instrumentation.
Green Environmental commented that in EPA's regulations, con-

tinuous monitoring of flares is not required as a general rule, but
discrete flare performance tests are often required; thus, it is not
an immediate conclusion that the continuous monitoring require-
ments have been inherently required all along. Green Environ-
mental commented that the commission has been inserting flare
monitoring requirements into NSR permits for the past few years,
and a compliance schedule is being allowed in the NSR permit
conditions for those facilities that need to purchase or install in-
strumentation.

Response

The commission agrees that it is reasonable to grant additional
time to the affected owners or operators if additional monitoring
devices are needed to demonstrate compliance with the flare
monitoring requirements in 8115.5(b)(2)(E). In response to this
comment, the compliance schedules in §115.549(b) and (d) have
been revised to state that if the installation of additional moni-
toring equipment is necessary to comply with the requirements
in §115.544(b)(2)(E), the owner or operator shall comply with
the requirement no later than March 1, 2012, which is approx-
imately one year after the effective date of this rulemaking. Until
the monitoring equipment necessary to demonstrate compliance
with the requirements in 8115.544(b)(2)(E) is installed, the owner
or operator shall demonstrate compliance by using engineering
calculations or other available monitoring or testing data.

Comment

Green Environmental commented that §115.549 should allow
HGB area facilities time to come into compliance with modifi-
cations to the Approved Test Methods in §115.545. Green En-
vironmental commented that since the commission is deleting
§115.545(11)(c), which allows bag sampling with portable mon-
itors, some sources will need time to invoke the new §115.545
(14) and (15) if they are to use a vapor collection procedure that
they developed in order to be able to use an LEL meter in a
steam-cleaning (water-laden) environment. Green Environmen-
tal commented that the rules appear to allow bag sampling only
in conjunction with a Method 18 gas chromatograph analysis.

Response

No changes were made in response to this comment. The
commission respectfully does not agree that additional time
is needed to comply with the new 8115.545(14) and (15).
Existing §115.545(11)(C) and (E) regarding bag samples and
portable hydrocarbon gas analyzer have been integrated into
§115.545(3) and (5), respectively because that language did not
provide enough specificity to ensure appropriate use. Section
115.545(3) allows the owner or operator to collect VOC samples
in bags by using the specified sampling procedure outlined in
Method 18 and §115.545(5) allows the owner or operator to use
Method 21 to determine the VOC concentrations as required in
§115.542(b) and §115.544(b)(4).

30 TAC §8115.540 - 115.547, 115.549
STATUTORY AUTHORITY

The new and amended sections are adopted under Texas Wa-
ter Code (TWC), 85.102, concerning General Powers, that pro-
vides the commission with the general powers to carry out its
duties under the TWC; TWC, §5.103, concerning Rules, that au-
thorizes the commission to adopt rules necessary to carry out
its powers and duties under the TWC; TWC, 85.105, concern-
ing General Policy, that authorizes the commission by rule to
establish and approve all general policy of the commission; and
under Texas Health and Safety Code (THSC), §382.017, con-
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cerning Rules, that authorizes the commission to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act. The new and amended sections are also adopted under
THSC, 8382.002, concerning Policy and Purpose, that estab-
lishes the commission’s purpose to safeguard the state’s air re-
sources, consistent with the protection of public health, general
welfare, and physical property; §382.011, concerning General
Powers and Duties, that authorizes the commission to control
the quality of the state’s air; and §382.012, concerning State Air
Control Plan, that authorizes the commission to prepare and de-
velop a general, comprehensive plan for the proper control of
the state’s air. The new and amended sections are also adopted
under THSC, §382.016, concerning Monitoring Requirements;
Examination of Records, that authorizes the commission to pre-
scribe reasonable requirements for the measuring and monitor-
ing of air contaminant emissions; and THSC, §382.021, con-
cerning Sampling Methods and Procedures, that authorizes the
commission to prescribe the sampling methods and procedures
to determine compliance with its rules. The new and amended
sections are also adopted under Federal Clean Air Act (FCAA),
42 United States Code (USC), 887401, et seq., which requires
states to submit state implementation plan revisions that spec-
ify the manner in which the national ambient air quality standard
will be achieved and maintained within each air quality control
region of the state.

The new and amended sections implement THSC, §8382.002,
382.011, 382.012, 382.016, and 382.017, and FCAA, 42 USC,
887401 et seq.

§115.540. Applicability and Definitions.

(a) Applicability. Except as specified in §115.547 of this title
(relating to Exemptions), this division applies to degassing during, or
in preparation of, cleaning any storage tank, transport vessel, or marine
vessel containing volatile organic compounds with a true vapor pres(]
sure greater than or equal to 0.5 pounds per square inch absolute under
actual storage conditions. In this division, the operator of any storage
tank, transport vessel, or marine vessel refers to the regulated entity
performing or outsourcing the degassing operation.

(1) In the Beaumont-Port Arthur area, as defined in
§115.10 of this title (relating to Definitions), this division applies to
any storage tank, transport vessel, or marine vessel.

(2) In the Dallas-Fort Worth area, as defined in §115.10 of
this title, this division applies to any storage tank or transport vessel
in Collin, Dallas, Denton, and Tarrant Counties. This division does
not apply to any tank or vessel in Ellis, Johnson, Kaufman, Parker, or
Rockwall Counties.

(3) In the El Paso area, as defined in §115.10 of this title,
this division applies to any storage tank or transport vessel.

(4) In the Houston-Galveston-Brazoria area, as defined in
§115.10 of this title, this division applies to any storage tank, transport
vessel, or marine vessel.

(b) Definitions. Unless specifically defined in the Texas Clean
Air Act (Texas Health and Safety Code, Chapter 382) or in §3.2,
§101.1, or §115.10 of this title (relating to Definitions), the terms in
this division have the meanings commonly used in the field of air
pollution control. In addition, the following meanings apply in this
division unless the context clearly indicates otherwise.

(1) Cleaning--The process of washing or rinsing a storage
tank, transport vessel, or marine vessel, or removing sludge or rinsing
liquid from a storage tank, transport vessel, or marine vessel.

(2) Degassing--The process of removing volatile organic
compounds vapor from a storage tank, transport vessel, or marine ves[]
sel during, or in preparation of, cleaning.

(3) Drain-dry floating roof tank--A floating roof tank del’
signed to completely drain its entire contents to a sump in a manner
that leaves no free-standing liquid in the tank or the sump.

(4) Recirculation system--A vapor-tight system that is
composed of piping, ductwork, connections, flow inducing devices,
and a control device. The recirculation system conducts volatile
organic compounds vapor from a storage tank, transport vessel, or
marine vessel to a control device and conducts the exhaust from the
outlet of the control device back into the same tank or vessel. The
recirculation system does not include the storage tank, transport vessel,
or marine vessel that is being degassed.

(5) Storage capacity--The volume of a storage tank as del
termined by multiplying the internal cross-sectional area of the tank by
the average internal height of the tank shell or the volume of a transport
vessel or marine vessel as determined by the manufacturer’s original
design capacity.

(6) Storage tank--A stationary vessel, reservoir, or conl]
tainer used to store volatile organic compounds. This definition
does not include: components that are not directly involved in the
containment of liquids or vapors; subsurface caverns or porous rock
reservoirs; or process tanks or vessels.

(7) Vapor-tight--A condition that exists when no compol]
nent of a system has a leak greater than 500 parts per million expressed
as methane measured using Method 21 (40 Code of Federal Regulall
tions Part 60, Appendix A-7).

§115.541. Emission Specifications.

(a) Allvolatile organic compounds (VOC) vapors from a stor[]
age tank, transport vessel, or marine vessel subject to this division must
be routed to a control device in accordance with the requirements in
§115.542 of this title (relating to Control Requirements) during del]
gassing operations unless the VOC concentration, measured in accor[
dance with the procedure described in §115.544(b)(3) of this title (relat[]
ing to Inspection, Monitoring, and Testing Requirements), is less than
34,000 parts per million by volume (ppmv) expressed as methane or
50% of the lower explosive limit.

(b) The intentional bypassing of a control device used to com[]
ply with this division is prohibited. Any visible VOC leak originating
from the control device, or other associated product recovery device,
must be repaired as soon as practical.

(¢) No avoidable liquid or gaseous leaks, as detected by sight
or sound, may originate from the degassing operation.

(d) In addition to the requirements in subsections (a) - (c) of
this section, a transport vessel must be kept vapor-tight at all times until
the VOC vapors are routed to a control device.

(e) In addition to the requirements in subsections (a) - (c) of
this section, a marine vessel must:

(1) have all cargo tank closures properly secured or main[]J
tain a negative pressure within the vessel when a closure is opened; and

(2) have all pressure or vacuum relief valves operating
within certified limits, as specified by classification society or flag
state, until the VOC vapors are routed to a control device.

(f) In addition to the requirements in subsections (a) - (c) of
this section, all VOC vapors from a floating roof storage tank that is
not a drain-dry floating roof storage tank must be routed to a control
device as soon as practical but no later than:
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(1) 24 hours after the tank has been emptied to the extent
practical or the drain pump loses suction for a floating roof storage
tank containing VOC liquids with a true vapor pressure greater than or
equal to 1.5 pounds per square inch absolute (psia) under actual storage
conditions;

(2) 72 hours after the tank has been emptied to the extent
practical or the drain pump loses suction for a floating roof storage
tank containing VOC liquids with a true vapor pressure less than 1.5
psia under actual storage conditions; or

(3) thetime limit specified in a permit issued under Chapter
116 of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification) up to a maximum of 72 hours after the
tank has been emptied to the extent practical or the drain pump loses
suction.

§115.542.

(a) A control device used to comply with §115.541 of this title
(relating to Emission Specifications) must meet one of the following
conditions at all times when volatile organic compounds (VOC) vapors
are routed to the device.

Control Requirements.

(1) The control device must maintain a control efficiency
of at least 90% and must be operated in a manner consistent with how
the device was operated during the control efficiency demonstration
required in §115.544(c) of this title (relating to Inspection, Monitoring,
and Testing Requirements).

(2) The control device must be a flare that is designed and
operated in accordance with 40 Code of Federal Regulations §60.18(b)
- (f) (as amended through December 22, 2008 (73 FR 78209)) and is
lit at all times when VOC vapors are routed to the flare.

(3) The control device must be a recirculation system that
does not cause the pressure inside the tank or vessel to increase by more
than one inch water pressure above atmospheric pressure at any time
during the degassing operation.

(4) The VOC concentration at the outlet of the control del
vice must be less than 500 parts per million by volume (ppmv) at 0%
oxygen, dry basis, expressed as methane.

(b) All VOC vapors must be routed to a control device until the
VOC concentration is less than 34,000 ppmv expressed as methane or
less than 50% of the lower explosive limit. After one of the conditions
has been satisfied, the tank or vessel may be vented to the atmosphere
without control for the remainder of the degassing operation, except as
specified in §115.544(b)(4) of this title.

(c) Degassing equipment must be designed and operated to
prevent avoidable liquid or gaseous VOC leaks.

(d) When degassing is effected through the hatches or man-
ways of a storage tank, all lines must be equipped with fittings that
make vapor-tight connections.

(¢) When degassing is effected through the hatches of a trans(J
port vessel with a loading arm equipped with a vapor collection adapter,
then pneumatic, hydraulic, or other mechanical means must be prol]
vided to force a vapor-tight seal between the adapter and the hatch.
A means must be provided to minimize liquid drainage from the del’
gassing equipment when it is removed from the hatch or to accomplish
drainage before such removal.

(f) When degassing is effected through the hatches of a
marine vessel with a loading arm equipped with a vapor collection
adapter, then pneumatic, hydraulic, or other mechanical means must
be provided to force a vapor-tight seal between the adapter and the
hatch, or a negative pressure inside the cargo tank must be maintained.

A means must be provided to minimize liquid drainage from the del’
gassing equipment when it is removed from the hatch or to accomplish
drainage before such removal.

§115.544. Inspection, Monitoring, and Testing Requirements.

(a) Inspection requirements. The following inspection rel]
quirements apply during the degassing of any storage tank, transport
vessel, or marine vessel subject to this division.

(1) Inspection for visible liquid leaks, visible fumes, or sig[’]
nificant odors resulting from volatile organic compounds (VOC) trans[]
fer operations must be conducted during each degassing operation.

(2) Degassing through the affected transfer lines must be
discontinued when a leak is observed and the leak cannot be repaired
within a reasonable length of time.

(b) Monitoring requirements. The following monitoring rel]
quirements apply during the degassing of any storage tank, transport
vessel, or marine vessel subject to this division. Monitoring at least
once every 15 minutes is sufficient to demonstrate compliance with the
continuous monitoring requirements in this subsection.

(1) Any monitoring device used to comply with this sub[J
section must be installed, calibrated, maintained, and operated accord[
ing to the manufacturer’s instructions.

(2) The owner or operator shall monitor any operational
parameters necessary to demonstrate the proper functioning of a control
device used to comply with this division at all times when VOC vapors
are routed to the device.

(A) For a carbon adsorption system, the owner or oper[]
ator shall continuously monitor the exhaust gas VOC concentration of
any carbon adsorption system that regenerates the carbon bed directly
to determine breakthrough. Alternatively, the owner or operator shall
periodically monitor the exhaust gas VOC determine breakthrough and
switch the exhaust gas flow to fresh carbon for any carbon adsorption
system that does not regenerate the carbon bed directly, as specified
by 40 Code of Federal Regulations (CFR) §61.354(d) (as amended
through October 17, 2000 (65 FR 62160)), except that any monitor[]
ing must be conducted at intervals no greater than 20% of the design
carbon replacement interval. For the purpose of this division, break[]
through is defined as a measured VOC concentration exceeding 100
parts per million by volume (ppmv) above background expressed as
methane.

(B) For a catalytic incinerator, the owner or operator
shall continuously monitor the inlet and outlet gas temperature.

(C) For a condensation system, the owner or operator
shall continuously monitor the outlet gas temperature to ensure the tem[]
perature is below the manufacturer’s recommended operating temper[]
ature for controlling the VOC vapors routed to the device.

(D) Foradirect-flame incinerator, the owner or operator
shall continuously monitor the exhaust gas temperature immediately
downstream of the device.

(E) Foraflare, the owner or operator shall use one of the
following methods to demonstrate compliance with the requirements
in 40 CFR §60.18 (as amended through December 22, 2008 (73 FR
78209)).

(i) The owner or operator shall continuously moni(]
tor the net heating value of the gas stream routed to the flare.

(if) The owner or operator shall continuously mon[]
itor the total volume of supplemental fuel added to the gas stream
routed to the flare and continuously maintain sufficient supplemental
fuel to meet the minimum net heating value requirements in 40 CFR
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§60.18 assuming that the net heating value contribution from the del]
gassed VOC vapor is equivalent to a level corresponding to 50% of
the lower explosive limit (LEL). The owner or operator may estimate
the volumetric flow rate from the tank or vessel for the purpose of this
calculation if the flow rate of the degassed VOC vapor is not directly
monitored.

(iii) The owner or operator shall use calculations to
demonstrate that for the material stored in the tank or vessel the net
heating value of the gas stream routed to the flare cannot drop below
the minimum net heating value requirements in 40 CFR §60.18 until
the concentration of VOC in the vapors being routed to the flare is less
than the concentration limits in §115.542(b) of this title (relating to
Control Requirements).

(iv) If the flare is a non-assisted flare that qualifies
for the provisions in 40 CFR §60.18(c)(3)(i), the owner or operator may
elect to continuously monitor the hydrogen content of the gas stream
routed to the flare and continuously meet the minimum 8.0% by volume
hydrogen content requirement in lieu of the requirements in clauses (i)
- (iii) of this subparagraph.

(F) For any control device used to comply with the op[’
tional exhaust gas concentration limit in §115.542(a)(4) of this title, the
owner or operator shall monitor the exhaust gas VOC concentration
within one hour after beginning the degassing operation. The VOC
concentration measurement must be a one-hour test run using one of
the following methods:

(i) the integrated bag sampling procedure in Method
18 (40 CFR Part 60, Appendix A), §§8.2.1.1 - 8.2.1.4, and a total hy[!
drocarbon analyzer that meets instrument and calibration specifications
in Method 21; or

(i) Method 25A (40 CFR Part 60, Appendix A) to
monitor the exhaust gas VOC concentration.

(G) For a thermal oxidizer or vapor combustor, the
owner or operator shall continuously monitor the combustion chamber
temperature. If necessary to demonstrate compliance with subsection
(c)(3) of this section, the owner or operator shall also continuously
monitor the gas flow rate into the thermal oxidizer or vapor combustor
to determine the combustion chamber residence time.

(H) For a recirculation system, the owner or operator
shall:

(i) continuously monitor the pressure inside the tank
or vessel or continuously monitor the gas flow rate at the inlet and outlet
of the control device; and

(ii) monitor all components of the recirculation sys[
tem, including all valves and connectors, for VOC leaks using the prol]
cedure in Method 21 (40 CFR Part 60, Appendix A-7) and begin this
monitoring within one hour after beginning any degassing operation.
A leak is defined as a screening concentration greater than 500 ppmv
above background as methane for all components.

(I) For an internal combustion engine, the owner or op/’
erator shall continuously monitor the engine exhaust gas oxygen con]
tent throughout the degassing operation.

(J) For a control device not listed in this paragraph, the
owner or operator shall continuously monitor one or more operational
parameters sufficient to demonstrate proper functioning of the control
device to design specifications.

(3) The owner or operator shall monitor the VOC concen!(
tration to demonstrate compliance with the VOC concentration or per[]
cent LEL thresholds in §115.542(b) of this title and determine if the

storage tank, transport vessel, or marine vessel can be vented to the
atmosphere without control for the remainder of the degassing operal]
tion, except as specified in paragraph (4) of this subsection. The VOC
concentration must be monitored:

(A) once per minute for at least five minutes and all
measurements must be less than the VOC concentration limits in
§115.542(b) of this title; or

(B) over a five-minute period using the integrated bag
sampling procedure in Method 18 (40 CFR Part 60, Appendix A)
§§8.2.1.1 - 8.2.1.4 and the integrated measurement must be less than
the VOC concentration limits in §115.542(b) of this title.

(4) After demonstrating compliance with the applicable
VOC concentration or percent LEL thresholds in §115.542(b) of this
title in accordance with paragraph (3) of this subsection, the owner or
operator of any storage tank, transport vessel, or marine vessel shall
comply with one of the following conditions.

(A) The VOC concentration inside the tank or vessel
must be monitored once every 12 hours while venting to the atmos(]
phere without control until five consecutive measurements collected at
12 hour intervals are measured to be less than 34,000 ppmv expressed
as methane or less than 50% of the LEL. The VOC concentration meal]
surement required by paragraph (3) of this subsection may be consid[]
ered the first of these five consecutive measurements.

(i) If venting to the atmosphere without control has
been suspended for more than four hours, the VOC concentration in[J
side the tank or vessel must be measured upon restart of the degassing
operation.

(ii) If any of the VOC concentration measurements
equal or exceed 34,000 ppmv expressed as methane or 50% of the LEL,
the tank or vessel must be routed to the control device until the VOC
concentration is below 34,000 ppmv expressed as methane or less than
50% of the LEL as determined by subsection (b)(3) of this section.

(iii)  If the measured VOC concentration is less than
6,800 ppmv expressed as methane or 10% of the LEL then no further
VOC concentration measurements are required.

(B) The storage tank, transport vessel, or marine ves[]
sel can be vented to the atmosphere without control for the remainder
of the degassing operation and no further VOC measurements are rel]
quired if the VOC concentration inside the tank or vessel is less than
6,800 ppmv expressed as methane or 10% of the LEL before the owner
or operator stops routing the VOC vapors to a control device in accor[]
dance with §115.541 of this title (relating to Emission Specifications)
and §115.542 of this title.

(5) Minor modifications to the monitoring methods specil’
fied in this section may be approved by the executive director. Moni[]
toring methods other than those specified in this section may be used
if approved by the executive director and validated by 40 CFR Part 63,
Appendix A, Method 301.

(6) The sampling location for monitoring the VOC concen[]
tration as required by subsection (b)(3) of this section should be imme[
diately before the control device or in the transfer line connecting from
the tank or vessel to the control device. The owner or operator may
elect to monitor the VOC concentration at a location inside the vapor
space of the tank or vessel provided the location is representative of the
VOC concentration entering the control device.

(c) Testing requirements. The following testing requirements
apply to the owner or operator of any storage tank, transport vessel, or
marine vessel subject to the requirements in this division if a control
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device is used to comply with the emission specifications in §115.541
of this title.

(1) For a control device used to comply with the requirel’
ments in §115.542(a)(1) of this title, an initial control efficiency demon[]
stration must be conducted in accordance with the approved test meth [
ods in §115.545 of this title (relating to Approved Test Methods) and
the device must be retested after any modification that could reason(]
ably be expected to decrease the efficiency of a control device within
60 days after the modification or before being used to comply with the
requirements in §115.542(a)(1) of this title, whichever is longer.

(2) For a portable control device used to comply with the
requirements in §115.542(a)(1) of this title, a periodic control effil’
ciency demonstration must be conducted at least once every 60 months
in accordance with the approved test methods in §115.545 of this title.

(3) For a portable thermal oxidizer or vapor combustor
used to comply with the requirements in §115.542(a)(1) of this title,
the periodic control efficiency demonstration in paragraph (2) of this
subsection will not be required if the combustion chamber temperature
is at least 1,400 degrees Fahrenheit and the flow rate of the VOC
vapors routed to the device is limited to assure at least a 0.5 second
combustion chamber residence time at all times when the device is in
use.

§115.545. Approved Test Methods.

Compliance with the requirements in this division must be determined
by applying one or more of the following test methods or procedures,
as appropriate.

(1) Methods 1 - 4 (40 Code of Federal Regulations (CFR)
Part 60, Appendix A) must be used for determining flow rates.

(2) Methods 3, 3A, or 3B (40 CFR Part 60, Appendix A)
must be used to determine exhaust gas oxygen (O,) concentration for
making any O, corrections necessary for §115.542(a)(4) of this title
(relating to Control Requirements).

(3) Method 18 (40 CFR Part 60, Appendix A) must be used
for determining gaseous organic compound emissions by gas chro[]
matography.

(A) If Method 18 is used to demonstrate compliance
with the volatile organic compounds (VOC) concentration monitoring
requirements in §115.542(b) of this title and §115.544(b)(4) of this title
(relating to Inspection, Monitoring, and Testing Requirements), only
one bag sample needs to be collected for each concentration measure
ment.

(B) If Method 18 is used to demonstrate complil!
ance with the VOC concentration monitoring requirements in
§115.544(b)(2)(F) of this title for an internal combustion engine or
any control device used to comply with the option in §115.542(a)(4)
of this title to limit exhaust concentration, the VOC concentration
must be determined by using the integrated bag sampling procedure
in Method 18, §§8.2.1.1 - 8.2.1.4.

(4) Method 19 (40 CFR Part 60, Appendix A) may be used
for determining exhaust gas flow rates on combustion control devices
in lieu of using Methods 1 - 4.

(5) Method 21 (40 CFR Part 60, Appendix A-7) must be
used for determining VOC leaks. An instrument meeting the specil’
fications and calibration requirements in Method 21 may be used for
demonstrating compliance with the VOC concentration monitoring rel’
quirements in §115.542(b) and §115.544(b)(3) and (4) of this title with
the provision that the instrument response factor criteria in §8.1 of
Method 21 may be determined using the average composition of the
liquid in the tank rather than for each individual liquid.

(6) Method 25 (40 CFR Part 60, Appendix A) must be used
for determining total gaseous nonmethane organic emissions as carbon.

(7) Methods 25A or 25B (40 CFR Part 60, Appendix A)
must be used for determining total gaseous organic concentrations us[
ing flame ionization or nondispersive infrared analysis.

(8) Method 27 (40 CFR Part 60, Appendix A) must be used
for determining tank-truck leaks.

(9) A portable O, analyzer that is calibrated, maintained,
and operated according to the manufacturer’s instructions may be used
to determine exhaust gas O, concentration for making any O, correcl]
tions necessary for §115.542(a)(4) of this title in lieu of using Methods
3, 3A, or 3B.

(10) Additional test procedures described in 40 CFR
§60.503(b) - (d) (effective February 14, 1989) must be used for
determining compliance for bulk gasoline terminals.

(11) True vapor pressure must be determined using stan(]
dard reference texts or American Society for Testing and Materials Test
Method D323, D2879, D4953, D5190, or D5191 for the measurement
of Reid vapor pressure, adjusted for actual storage temperature in ac[’
cordance with American Petroleum Institute Publication 2517, Third
Edition, 1989. For the purposes of temperature correction, the owner
or operator shall use the actual storage temperature. Actual storage
temperature of an unheated tank or vessel may be determined using the
maximum local monthly average ambient temperature as reported by
the National Weather Service. Actual storage temperature of a heated
tank or vessel must be determined using either the measured temperal’
ture or the temperature set point of the tank or vessel.

(12) The test procedures in 40 CFR §63.565(c) or
§61.304(f) must be used for determination of marine vessel vapor
tightness.

(13) Lower explosive limit (LEL) detectors may be
used for the percent LEL concentration measurement required by
§115.542(b) and §115.544(b)(3) and (4) of this title, if the detector is
calibrated and maintained according to manufacturer’s specifications.

(14) Minor modifications to the test methods in this section
may be used if approved by the executive director.

(15) Test methods other than those specified in this section
may be used if validated by 40 CFR Part 63, Appendix A, Test Method
301 and approved by the executive director.

§115.546. Recordkeeping and Notification Requirements.

(a) Recordkeeping requirements. The owner or operator of
any volatile organic compounds (VOC) storage tank, transport vessel,
or marine vessel subject to the requirements in this division shall mainJ
tain the following records on site for at least two years. Any records
created on or after March 1, 2009, must be maintained on site for at
least five years. The owner or operator shall make these records availl
able upon request to authorized representatives of the executive direc’’
tor, the United States Environmental Protection Agency, or any local
air pollution control agency with jurisdiction.

(1) For storage tank, transport vessel, or marine vessel
degassing operations subject to the requirements in this division, the
owner or operator shall maintain records of:

(A) the type and number of storage tanks, transport ves(
sels, and marine vessels that are degassed;

(B) the chemical name and estimated liquid quantity of
VOC contained in each storage tank, transport vessel, or marine vessel
prior to degassing;
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(C) the chemical name and estimated liquid quantity of
VOC removed from each storage tank, transport vessel, or marine ves [
sel;

(D) the VOC concentration or percent of lower explo[
sive limit measurements required in §115.544(b)(3) of this title (relat[]
ing to Inspection, Monitoring, and Testing Requirements) to determine
when the storage tank, transport vessel, or marine vessel can be vented
to the atmosphere without control; and

(E) the VOC concentration or percent of lower explo[]
sive limit measurements required by §115.544(b)(4) of this title.

(2) For a control device used to comply with the require(’
ments in this division, the owner or operator shall maintain records
of any operational parameter monitoring required in §115.544(b)(2) of
this title. These records must include, but are not limited to, the folll
lowing.

(A) For a carbon adsorption system, the owner or op[]
erator shall maintain records of the VOC concentration measurements
required by §115.544(b)(2)(A) of this title.

(B) For a catalytic incinerator, the owner or operator
shall maintain records of the continuous temperature monitoring re’
quired in §115.544(b)(2)(B) of this title.

(C) For a condensation system, the owner or operator
shall maintain records of the continuous temperature monitoring rel’
quired in §115.544(b)(2)(C) of this title.

(D) For a direct-flame incinerator, the owner or oper(
ator shall maintain records of the continuous temperature monitoring
required in §115.544(b)(2)(D) of this title.

(E) For a flare, the owner or operator shall maintain
records of the continuous monitoring or calculations required in
§115.544(b)(2)(E) of this title.

(F) For any control device used to comply with the op[
tional exhaust concentration limitin §115.542(a)(4) (relating to Control
Requirements) of this title, the owner or operator shall maintain records
of the VOC concentration measurement required in §115.544(b)(2)(F)
of this title and records of the monitoring method used.

(G) For a thermal oxidizer or vapor combustor, the
owner or operator shall maintain records of the continuous temperature
monitoring required in §115.544(b)(2)(G) of this title. If necessary to
demonstrate compliance with §115.544(c)(3) of this title, the owner or
operator shall maintain records of the continuous monitoring of the gas
flow rate into the thermal oxidizer or vapor combustor to determine
the combustion chamber residence time.

(H) For a recirculation system, the owner or operator
shall maintain records of the continuous pressure or flow rate monil]
toring required in §115.544(b)(2)(H)(i) of this title and records of the
VOC leak monitoring required in §115.544(b)(2)(H)(ii) of this title, in[]
cluding the VOC measurements and the time the monitoring began.

() For an internal combustion engine, the owner or op[
erator shall maintain records of the continuous engine exhaust gas oxy[]
gen content monitoring required in §115.544(b)(2)(I) of this title.

(J) For a control device not listed in this paragraph, the
owner or operator shall maintain records of the continuous operational
parameter monitoring required in §115.544(b)(2)(J) of this title suffil’]
cient to demonstrate proper functioning of the control device to design
specifications.

(3) The owner or operator shall maintain records of the re(’
sults of any leak inspection and repair conducted in accordance with
the requirements in §115.544(a) of this title.

(4) The owner or operator shall maintain records of any
control efficiency demonstration required in §115.544(c) of this title
and the results of any testing conducted in accordance with the prol[]
visions specified in §115.545 of this title (relating to Approved Test
Methods). The records must contain all applicable requirements from
the commission’s Sampling Procedures Manual, Chapter 14.0, Con-
tents of Sampling Reports (January 2003, revision one).

(5) The owner or operator shall maintain records of the
manufacturer’s instructions for installation, calibration, maintenance,
and operation for any monitoring device used to comply with the rel]
quirements in this division.

(b) Notification requirements. In the Houston-Galveston-Bral
zoria area, upon request by authorized representatives of the executive
director, the owner or operator of any storage tank, transport vessel, or
marine vessel subject to this division shall notify the appropriate rel]
gional office of upcoming degassing operations.

§115.549. Compliance Schedules.

(a) All affected owners or operators in Brazoria, Chambers,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Montgomery,
Orange, and Waller Counties were required to be in compliance with
this division by November 15, 1996, and shall continue to comply with
this division.

(b) All affected owners or operators in Collin, Dallas, Den(]
ton, and Tarrant Counties shall be in compliance with this division as
soon as practicable, but no later than May 21, 2011. If the installation
of additional monitoring equipment is necessary to comply with the
requirements in §115.544(b)(2)(E) of this title (relating to Inspection,
Monitoring, and Testing Requirements), the owner or operator shall
comply with the requirements no later than March 1, 2012. Until the
monitoring equipment necessary to demonstrate compliance with the
requirements in §115.544(b)(2)(E) of this title is installed, the owner
or operator shall demonstrate compliance by using engineering calcul]
lations or other available monitoring or testing data.

(c) All affected owners or operators in El Paso County shall
be in compliance with this division as soon as practicable, but no later
than one year, after the commission publishes notification in the Texas
Register of its determination that this contingency rule is necessary as a
result of failure to attain the National Ambient Air Quality Standard for
ozone by the attainment deadline or failure to demonstrate reasonable
further progress as set forth in the 1990 Amendments to the Federal
Clean Air Act, §172(c)(9).

(d) All affected owners or operators in Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties shall comply with the requirements in §§115.542(b),
115.544(b)(4), and 115.546(a)(1)(E) of this title (relating to Control
Requirements; Inspection, Monitoring, and Testing Requirements;
and Recordkeeping and Notification Requirements) as soon as pracl!
ticable but no later January 1, 2009. If the installation of additional
monitoring equipment is necessary to comply with the requirements in
§115.544(b)(2)(E) of this title, the owner or operator shall comply with
the requirements no later than March 1, 2012. Until the monitoring
equipment necessary to demonstrate compliance with the requirements
in §115.544(b)(2)(E) of this title is installed, the owner or operator
shall demonstrate compliance by using engineering calculations or
other available monitoring or testing data.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 28,
2011.
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Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: February 17, 2011

Proposal publication date: August 13, 2010

For further information, please call: (512) 239-0779
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30 TAC 8§8115.541, 115.542, 115.545
STATUTORY AUTHORITY

The repealed sections are adopted under Texas Water Code
(TWC), 85.102, concerning General Powers, that provides the
commission with the general powers to carry out its duties un-
der the TWC; TWC, 85.103, concerning Rules, that authorizes
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; TWC, 85.105, concerning Gen-
eral Policy, that authorizes the commission by rule to establish
and approve all general policy of the commission; and under
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, that authorizes the commission to adopt rules consis-
tent with the policy and purposes of the Texas Clean Air Act.
The repeals are also adopted under THSC, §382.002, concern-
ing Policy and Purpose, that establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, that au-
thorizes the commission to control the quality of the state’s air;
and §382.012, concerning State Air Control Plan, that authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the proper control of the state’s air. The repeals
are also adopted under THSC, §382.016, concerning Monitor-
ing Requirements; Examination of Records, that authorizes the
commission to prescribe reasonable requirements for the mea-
suring and monitoring of air contaminant emissions; and THSC,
§382.021, concerning Sampling Methods and Procedures, that
authorizes the commission to prescribe sampling methods. The
repeals are also adopted under Federal Clean Air Act (FCAA),
42 United States Code (USC), 887401, et seq., which requires
states to submit SIP revisions that specify the manner in which
the national ambient air quality standard will be achieved and
maintained within each air quality control region of the state.

The adopted repeals implement THSC, §8382.002, 382.011,
382.012, 382.016, 382.017, and 382.021, and FCAA, 42 USC,
887401 et seq.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 28,
2011.

TRD-201100385

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: February 17, 2011

Proposal publication date: August 13, 2010

For further information, please call: (512) 239-0779
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 1. EXECUTIVE ADMINISTRATION
SUBCHAPTER C. PROCEDURE FOR
PATENTING LAND

31 TAC 81.23

The General Land Office (GLO) adopts an amendment to §1.23,
concerning Payment for Land. This amendment is adopted with-
out changes to the proposal as published in the December 10,
2010, issue of the Texas Register (35 TexReg 10902) and will
not be republished.

BACKGROUND AND REASONED JUSTIFICATION

The intent of this rulemaking is to incorporate and provide consis-
tency with the statutory changes made during the 81st Legisla-
tive Regular Session by House Bill (HB) 3461 (Acts 2009, 81st
Leg., Ch. 1175, 8820, 21, eff. June 19, 2009) which amended
Texas Natural Resources Code 851.070 (relating to Unpaid Prin-
cipal on Public School Land Sales), and to clarify agency rules
related to procedures for patenting land.

§1.23. Payment for Land.

Currently, 81.23 states that payment for land shall be made in
full and based upon exact acreage. The adopted amendment
clarifies that payment in full shall include all principal, accrued in-
terest, late charges, other fees and expenses. This amendment
conforms the rule to the provisions of Texas Natural Resources
Code §51.070(b), which states that no patent may be issued for
any public school land until such payment has been made.

The justification for adoption of the amendment is that the
amendment provides clarification to the rules related to proce-
dures for patenting land and, more specifically, what constitutes
payment for land in full, and incorporates changes consistent
with those made by the Texas Legislature to the GLO’s govern-
ing statutes.

ENVIRONMENTAL REGULATORY ANALYSIS

The GLO evaluated the adopted rulemaking action in light of
the regulatory analysis requirements of Texas Government Code
8§2001.0225, and determined that the action is not subject to
§2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in the statute. "Major environ-
mental rule" means a rule, the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The adopted amendment
to Chapter 1 is not anticipated to adversely affect in a material
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