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♦ ♦ ♦ 

♦ ♦ ♦ 

(e) Agreements to hold the hearing at a later date must be in 
writing. The person who is adversely affected by the issuance of the 
ex parte emergency cease and desist order and who desires a hearing 
regarding such order must file any such agreement with the division's 
chief clerk of proceedings before the expiration of the 10th day after 
the date the request for hearing is received. 

(f) Following receipt of the proposal for decision from SOAH 
regarding the hearing the commissioner shall review the proposed deci-
sion of the administrative law judge and wholly or partly affirm, mod-
ify, or set aside the order. If the commissioner modifies, amends, or 
changes a recommended finding of fact or conclusion of law, or order 
of the administrative law judge, the commissioner's final order shall 
state the legal basis and the specific reasons for the change. 

(g) Pending a hearing, the order continues in effect unless the 
order is stayed by the commissioner. 

(h) If the person against whom the order was entered submits 
a motion for stay of the ex parte emergency cease and desist order, the 
motion may be granted by the commissioner before the date of the show 
cause hearing. If the parties agree to a later show cause hearing date 
pursuant to subsection (d) of this section, the motion for stay may be 
granted by the commissioner before the date of the show cause hearing 
upon written motion by any party to the hearing. If the motion for stay 
is granted, notice shall be sent to the requesting party that the order has 
been stayed in whole or in part and what part of the order continues to 
be in effect. If the motion is not granted before the date of the show 
cause hearing the motion is denied and notice is not required of the 
denial. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 25, 

2012. 
TRD-201200345 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Effective date: February 14, 2012 
Proposal publication date: September 23, 2011 
For further information, please call: (512) 804-4703 

SUBCHAPTER B. MEDICAL BENEFIT 
REGULATION 
28 TAC §180.27 
The amendments are adopted under Labor Code §§402.00111, 
402.00116(a) and (b), 402.00128(b), and 402.061. Labor Code 
§402.00111 provides that except as otherwise provided by La-
bor Code, Title 5, the Commissioner of Workers' Compensation 
shall exercise all executive authority, including rulemaking au-
thority, under Labor Code, Title 5. Labor Code §402.00116(a) 
provides that the Commissioner is the Division's chief executive 
and administrative officer and shall administer and enforce La-
bor Code, Title 5, other workers' compensation laws of this state, 
and other laws granting jurisdiction to or applicable to the Divi-
sion or the Commissioner. Labor Code §402.00116(b) provides 
that the Commissioner has the powers and duties vested in the 
Division by Labor Code, Title 5 and other workers' compensa-
tion laws of this state. Labor Code §402.00128(b) provides that 

the Commissioner or the Commissioner's designee may inves-
tigate misconduct; hold hearings; issue subpoenas to compel 
the attendance of witnesses and the production of documents; 
administer oaths; take testimony directly or by deposition or in-
terrogatory; assess and enforce penalties established under this 
title; enter appropriate orders as authorized by this title; institute 
an action in the Division's name to enjoin the violation of Labor 
Code, Title 5; initiate an action under Labor Code §410.254 to 
intervene in a judicial proceeding; prescribe the form, manner, 
and procedure for the transmission of information to the Division; 
correct clerical errors in the entry of orders; and exercise other 
powers and perform other duties as necessary to implement and 
enforce Labor Code, Title 5. Labor Code §402.061 provides that 
the Commissioner shall adopt rules as necessary for the imple-
mentation and enforcement of the Act. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 25, 

2012. 
TRD-201200346 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Effective date: February 14, 2012 
Proposal publication date: September 23, 2011 
For further information, please call: (512) 804-4703 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 111. CONTROL OF AIR 
POLLUTION FROM VISIBLE EMISSIONS AND 
PARTICULATE MATTER 
SUBCHAPTER A. VISIBLE EMISSIONS AND 
PARTICULATE MATTER 
DIVISION 4. MATERIALS HANDLING, 
CONSTRUCTION, ROADS, STREETS, ALLEYS, 
AND PARKING LOTS 
30 TAC §111.147 
The Texas Commission on Environmental Quality (TCEQ or 
commission) adopts an amendment to §111.147. 

Section 111.147 is adopted with change to the proposed text as 
published in the September 2, 2011, issue of the Texas Register 
(36 TexReg 5640) and the text will be republished. 

The adopted amendment to §111.147 will be submitted to the 
United States Environmental Protection Agency (EPA) as a re-
vision to the state implementation plan (SIP). 

Background and Summary of the Factual Basis for the Adopted 
Rule 

37 TexReg 704 February 10, 2012 Texas Register 



Under the 1990 Federal Clean Air Act (FCAA) Amendments, 
the City of El Paso (El Paso area) was designated nonattain-
ment under FCAA, §107(d)(4)(B) for particulate matter (PM) 
with an aerodynamic diameter less than or equal to a nominal 
ten micrometers (PM10) National Ambient Air Quality Standard 
(NAAQS) and subsequently classified as a moderate PM10 

nonattainment area. In November 1991, the Texas Air Control 
Board (TACB), a predecessor agency of the TCEQ, submitted 
the El Paso PM10 

Attainment Demonstration SIP revision. The 
SIP revision included PM control measures in §111.147. The 
control measures adopted in §111.147 required paving as a 
method of dust control in the El Paso area for specified roads 
and added a requirement that alleys be paved at the rate of 15 
miles per year. Section 111.147 also set frequencies for street 
sweeping in designated sections of the El Paso area. 

In 1991, a Memorandum of Understanding (MOU) between the 
City of El Paso (the City) and the TACB was approved to out-
line the responsibilities and regulatory requirements for both par-
ties. This MOU was replaced with a Memorandum of Agreement 
(MOA)          

On November 21, 2003, the El Paso Metropolitan Planning Or-
ganization submitted a letter requesting that the TCEQ develop 
a PM10 

redesignation request and maintenance plan. On Decem-
ber 28, 2009, the TCEQ requested information from the City to 
ascertain what efforts the City has taken to support a request for 
redesignation. In a response letter dated January 29, 2010, the 
City indicated the following: the City has programs funded an-

           

with the City in 2001 with the same requirements.

nually in the City's capital improvement budget and in the Street
Department operations budget in an effort to comply with envi-
ronmental regulations; the City has committed to an alley paving 
program at a level in alignment with its own internal budgetary 
capacities, not at the rate of 15 miles per year as required un-
der §111.147; the City maintains an inventory of street and alley 
paving efforts to document the current status and projections for 
future paving activities; and the City's Air Quality Program con-
ducts surveillance and investigations to ensure compliance with, 
and enforcement of, the Chapter 111 rules. 

For the site reporting Federal Reference Method (FRM) PM10 

data for all three years from 2007 through 2009 (Socorro AQS 
ID 481410057), there were no exceedances of the PM10 

24-hour 
NAAQS. Subsequent data from the City indicates that from 1991 
through 2010, the percentage of unpaved alleys has significantly 
decreased from 66% to 16% of the total alleys in the El Paso 
area, with approximately 23 miles of unpaved alleys remaining. 
Any new alleys must be paved by developers in accordance with 
a city ordinance. Furthermore, the City discontinued garbage 
collection in alleys in 1997, so the traffic in alleys has been dra-
matically reduced, and reclaimed asphalt pavement (RAP) has 
been used to cover some unpaved alleys, which has proven to 
be as effective as paving. In addition, the City has also been per-
forming PM control measures that are not required by §111.147 
or the MOA. For the site reporting FRM PM10 

data for all three 
years from 2007 through 2009 (Socorro AQS ID 481410057), 
there were no exceedances of the PM10 

24-hour NAAQS, and 
with the minimal amount of unpaved alleys remaining in the El 
Paso area, the paving rate requirement in §111.147 should no 
longer be considered necessary for attainment of the 1997 PM10 

NAAQS. The adopted rulemaking will revise §111.147 to provide 
the City with alternative methods of PM control consistent with 
maintenance of the standard. The adopted rulemaking also re-
vises §111.147 to allow the City to sweep streets at reduced fre-
quencies, since the progress made by the City's alley and road 
paving programs has reduced the overall amount of fugitive dust 

in the El Paso area. Finally, the City indicated that it will continue 
to include street and alley paving and sweeping in its annual bud-
get for maintenance of the standard. Based on these substitute 
and supplemental actions, compliance with the anti-backsliding 
provisions in FCAA, §110(l) is demonstrated. 

Consistent with the amendments to §111.147 in this adoption 
package, revisions to the 2001 MOA are proposed for adoption 
concurrent with this rulemaking adoption. 

Demonstrating Noninterference Under FCAA, §110(l) 

The commission provides the following information to clarify why 
the amendment to §111.147(1)(E) and (2) will not negatively im-
pact the status of the state's attainment with the PM10 

NAAQS. 

The requirement for reasonable notice and public hearing was 
satisfied through a public hearing held on September 27, 2011. 
The public comment period began on September 2, 2011, and 
ended October 3, 2011. According to the EPA draft guidance 
issued on June 8, 2005, Demonstrating Noninterference Under 
Section 110(l) of the Clean Air Act When Revising a State Im-
plementation Plan, areas have two options available to demon-
strate noninterference for affected pollutant(s). This preamble 
provides details of the identified existing measures that the com-
mission will use to establish compliance with option one of the 
EPA's draft guidance: substitution of one measure by another 
with equivalent or greater emissions reduction/air quality bene-
fits. 

Background 

In accordance with the FCAA and EPA guidance, the TACB was 
required to demonstrate either attainment of the standard by De-
cember 31, 1994, or demonstrate that attainment by that date 
was impracticable. FCAA, §179B provided that moderate nonat-
tainment areas would not be redesignated as serious if the state 
could demonstrate that such areas would achieve attainment by 
the deadline if it were not for air quality impacts caused by an-
other country. In response to the FCAA §179B provision, the 
TACB demonstrated attainment of the PM10 

NAAQS through dis-
persion modeling of United States emissions alone. Further-
more, the EPA guidance contained in the PM10 

Moderate Area 
SIP Guidance: Final Staff Work Product, April 2, 1991, pre-
scribed that SIPs for moderate PM10 

nonattainment areas contain 
quantitative milestones to be achieved every three years, and 
that the SIP revisions demonstrate reasonable further progress 
(RFP) towards attainment. However, the TACB submitted infor-
mation establishing that an RFP demonstration was not strictly 
applicable. Specifically, based on the international impacts pro-
vision in FCAA, §179B, the TACB demonstrated that the El Paso 
nonattainment area would attain the PM10 

NAAQS both at the 
time of the SIP revision in 1991 and at the time compliance would 
be required under the SIP in 1994, based on modeling of United 
States emissions alone. Therefore, there are currently no more 
requirements for a demonstration of reductions to United States 
emissions. 

However, to help minimize PM10 
impacts from El Paso sources, 

the TACB adopted several new or enhanced control measures 
in its 1991 SIP revision. These measures included revisions to 
§§111.111, 111.141, 111.145, and 111.147. 

The control measures adopted in §111.147 required paving as a 
method of dust control in the El Paso area for specified roads and 
added a requirement that alleys be paved at the rate of 15 miles 
per year. Section 111.147 also set frequencies for street sweep-
ing in designated sections of the El Paso area. The EPA-ap-
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proved 1991 El Paso PM10 
Attainment Demonstration SIP revi-

sion includes the PM control measures in Chapter 111. 

Conclusion 

The City has decreased the percentage of unpaved alleys from 
66% to 16% between 1991 and 2010. Also, for the monitor-
ing site reporting FRM PM10 

data for all three years from 2007 
through 2009 (Socorro AQS ID 481410057), there were no ex-
ceedances of the PM10 

24-hour NAAQS. 

The City also put in place provisions that the unpaved alley in-
ventory will not increase because a city ordinance requires de-
velopers to pave any new alleys. Furthermore, the City discon-
tinued garbage collection in alleys in 1997, so the traffic in alleys 
has been dramatically reduced. City action to reduce airborne 

10 
has also reduced the need to sweep streets at the frequen-

cies specified under the current rule, and RAP, which has been 
proven to be as effective as paving, has been used to cover some 
unpaved alleys. In addition, the City also continues to include 
alley paving and maintenance in its annual budget. Because 
the El Paso area is monitoring attainment of the PM10 

NAAQS 
based on the monitoring site reporting FRM PM10 

data for all three 
years from 2007 through 2009 (Socorro AQS ID 481410057), 
with the City's current practices in place, revising §111.147 to re-
flect these current practices would not interfere with the El Paso 
area's ability to attain and maintain the PM10 

NAAQS. 

Section Discussion 

The adoption amends §111.147(1)(E) to remove the requirement 
to pave alleys at the rate of 15 miles per year and replace it with 
the following requirements: 1) all new alleys must be paved; 
2) unpaved alleys may not be used for residential garbage and 
recycling collection; and 3) RAP may be used as an alternate 
means of PM control for alleys. Based on comments received, 
the commission revised §111.147(1)(E) by adding the terms 
"unpaved" and "residential" to clarify that some commercial 
trash collection routes may still occur in paved alleys, and future 
growth may require trash receptacles to be located in paved 
alleys for newly developed residential areas. The adoption 
also amends §111.147(2) to change the sweeping frequency 
requirement from four times per year to three times per year 
in the city limits and from six times per week to four times per 
week in the central business district. 

Final Regulatory Impact Analysis Determination 

The commission reviewed the adopted rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that this rulemaking is not 
subject to Texas Government Code, §2001.0225 because it does 
not meet the definition of a major environmental rule as defined 
in that statute. A major environmental rule means a rule, the spe-
cific intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may ad-
versely affect in a material way the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of 
the state or a sector of the state. The adopted rulemaking is not 
a major environmental rule because the revisions to Chapter 111 
will allow more flexibility for the City to continue to comply with 
the 1997 PM10 

NAAQS. For the monitoring site reporting FRM 

10 
data for all three years from 2007 through 2009 (Socorro 

AQS ID 481410057), there were no exceedances of the PM10 

24-hour NAAQS. The adopted rule revision will remove specific 
requirements for the number of miles of alleys to be paved per 
year, will allow the use of RAP as an alternate means of PM con-
trol for preexisting unpaved alleys, and will decrease the num-

PM

PM

ber of times that soil is to be removed from public thoroughfares 
from four to three times per year for those previously specified 
areas within the city limits, and from six to four times per week 
within the central business district. The public benefit anticipated 
from the changes in the adopted rule will be continued attainment 
with PM10 

NAAQS, and continued protection of public health and 
safety in El Paso. For the monitoring site reporting FRM PM10 

data for all three years from 2007 through 2009 (Socorro AQS 
ID 481410057), there were no exceedances of the PM10 

24-hour 
NAAQS. 

The adopted revisions will not adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. The adopted rule revision will not have a 
fiscal impact on individuals or large businesses in El Paso since 
it gives the City more flexibility than current rules and reflects cur-
rent practices in El Paso for PM10 

control on roads, streets, and 
alleys. The commission invited public comment regarding the 
draft regulatory impact analysis determination during the public 
comment period. No comments were received on the draft reg-
ulatory impact analysis determination. 

Takings Impact Assessment 

The commission evaluated this rulemaking action and performed 
an analysis of whether the adopted rule constitutes a taking un-
der Texas Government Code, Chapter 2007. The primary pur-
pose of the rulemaking is to provide more flexibility for the City 
to continue to comply with the 1997 PM10 

NAAQS. This rulemak-
ing does not affect private property in a manner that restricts 
or limits an owner's right to the property that would otherwise 
exist in the absence of the governmental action. Promulgation 
and enforcement of this adopted rulemaking is neither a statu-
tory nor a constitutional taking because it does not affect pri-
vate real property. Specifically, the subject adopted regulations 
do not affect a landowner's rights in real property because this 
rulemaking does not burden (constitutionally); nor restrict or limit 
the landowner's right to property and reduce its value by 25% or 
more beyond that which would otherwise exist in absence of the 
regulations. Therefore, this rule does not constitute a taking un-
der Texas Government Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rulemaking and found 
the adoption is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), relating 
to rules subject to the Coastal Management Program, and will, 
therefore, require that goals and policies of the Texas Coastal 
Management Program (CMP) be considered during the rulemak-
ing process. 

The commission reviewed this rulemaking for consistency with 
the CMP goals and policies in accordance with the regulations of 
the Coastal Coordination Council and determined that the rule-
making will not affect any coastal natural resource areas be-
cause the rules only affect counties outside the CMP area and 
is, therefore, consistent with CMP goals and policies. 

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received concerning the Texas CMP. 

Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

The commission has reviewed this adopted rulemaking and de-
termined that, although §111.147 is an applicable requirement 
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of 30 TAC Chapter 122, the adopted changes would only affect 
paving and street sweeping requirements for the City, not indi-
vidual emission units at sites. Therefore, the adopted changes 
do not affect sites subject to the Federal Operating Permits Pro-
gram. 

Public Comment 

A public hearing was offered on September 27, 2011. The hear-
ing was not officially opened because no party indicated a de-
sire to give comment. The public comment period opened on 
September 2, 2011, and closed on October 3, 2011. Two written 
comments were received from the City. 

Response to Comments 

Comment 

The City recommended adding the terms "unpaved" and "res-
idential" to proposed §111.147(1)(E)(ii) because some trash 
pick-up routes do occur in alleys. In addition, future incorpo-
ration of Smart Growth Community Development will require 
trash receptacles to be located in alleys for newly developed 
residential areas. 

Response 

The commission agrees with the City's addition of language to 
§111.147(1)(E) and has made the suggested changes. The ad-
ditional terms clarify the commission's intent that garbage collec-
tion be conducted in paved alleys. Furthermore, the terms give 
the City flexibility to continue to allow for smart growth in resi-
dential areas and maintain compliance with the PM10 

standard. 

Comment 

The City also recommended adding the phrase "which are un-
der the jurisdiction of the City of El Paso and which have been 
designated as public thoroughfares" to §111.147(1)(F). 

Response 

The City's suggested change to §111.147(1)(F) is beyond the 
scope of this rulemaking. No change has been made to the rule 
based on this comment. 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and TWC, §5.105, concerning 
General Policy, which authorize the commission to adopt rules 
necessary to carry out its powers and duties under the TWC. 
The amendment is also adopted under Texas Health and Safety 
Code (THSC), Texas Clean Air Act, §382.002, concerning Policy 
and Purpose, which establishes the commission's purpose to 
safeguard the state's air resources, consistent with the protec-
tion of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Power and Duties, which 
authorizes the commission to control the quality of the state's 
air; THSC, §382.012, concerning State Air Control Plan, which 
authorizes the commission to prepare and develop a general, 
comprehensive plan for the control of the state's air; THSC, 
§382.017, concerning Rules, which authorizes the commission 
to adopt rules consistent with the policy and purposes of the 
Texas Clean Air Act; THSC, §382.0172, concerning interna-
tional border areas; and THSC, §382.0173 concerning Adoption 
of Rules Regarding Certain State Implementation Plan Require-
ments and Standards of Performance for Certain Sources. The 
adopted amendment implements THSC, §§382.002, 382.011, 
382.012, 382.017, 382.0172, and 382.0173. 

§111.147. Roads, Streets, and Alleys. 
No person may cause, suffer, allow, or permit any public, industrial, 
commercial, or private road, street, or alley to be used without taking 
at least the following precautions to achieve control of dust emissions: 

(1) application of asphalt, water, or suitable oil or chemi-
cals on the following unpaved surfaces, except in the City of El Paso 
and the Fort Bliss Military Reservation, except as noted in §111.141 
of this title (relating to Geographic Areas of Application and Date of 
Compliance), where the use of paving materials is the only acceptable 
method of dust control, unless otherwise specified: 

(A) industrial facility roadways--all major in-plant 
roads and all truck or other heavy-duty vehicle pathways. Major 
in-plant roads shall be defined as those which are designed to accom-
modate two-way traffic and are at least 30 feet wide at at least one 
point, measuring the distance from the edge of the undisturbed earth 
on either side of the established roadway. The executive director, 
with the concurrence of the United States Environmental Protection 
Agency, may grant a waiver from the requirement to pave an industrial 
facility roadway if the owner of the roadway demonstrates that the cost 
of paving is economically unreasonable compared to other methods of 
dust control specified in this paragraph; 

(B) public thoroughfares--all roads and streets to which 
the public has general access; 

(C) commercial roads--all roads that serve as access for 
more than 50 employees or as access to more than 10 heavy-duty truck 
parking spaces; 

(D) residential roads--all roads that serve as access for 
more than 20 residence and/or apartment units; 

(E) alleys--in the City of El Paso, alleys must meet the 
following requirements: 

(i) all new alleys must be paved; 

(ii) unpaved alleys may not be used for residential 
garbage and recycling collection; and 

(iii) reclaimed asphalt pavement (RAP) may be used 
as an alternate means of particulate matter control for alleys; and 

(F) levee roads--in the City of El Paso, all levee roads 
and access to such roads must be controlled with the application of 
asphalt, or suitable oil or chemicals; 

(2) removal from public thoroughfares, as necessary, of 
soil or other materials, except for sand applied for the specific purpose 
of snow or ice control. In the City of El Paso, removal of soil must be 
by mechanical sweepers or their equivalent at the rate of three times 
per year for all public thoroughfares within the city limits and four 
times per week or as necessary for public thoroughfares within the 
central business district. For the purpose of this section, the central 
business district is defined as that area bordered by Loop 375 to the 
south, Santa Fe Street to the west, Missouri Street to the north, and 
Kansas Street to the east. The City of El Paso shall spot clean dirty 
roadways, and shall maintain street sweeping records for two years. 
Sand applied for the specific purpose of snow or ice control must be 
removed as soon as such control is no longer necessary. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 27, 

2012. 
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TRD-201200403 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: February 16, 2012 
Proposal publication date: September 2, 2011 
For further information, please call: (512) 239-0779 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 358. STATE WATER PLANNING 
GUIDELINES 
SUBCHAPTER B. DATA COLLECTION 
31 TAC §358.6 
The Texas Water Development Board ("TWDB") adopts an 
amendment to 31 TAC §358.6, regarding Water Loss Audits. 
Related amendments to §363.12, regarding General, Legal, 
and Fiscal Information; §371.34, regarding Required Water 
Conservation Plan; and §375.43, regarding Required Water 
Conservation Plan, are adopted elsewhere in this issue. The 
amendment is adopted without changes to the proposed text as 
published in the December 9, 2011, issue of the Texas Register 
(36 TexReg 8341). 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED AMENDMENT. 

In 2011, the 82nd Texas Legislature passed House Bill 3090, 
amending Texas Water Code §16.0121, which affects entities 
receiving financial assistance from the TWDB. Prior to HB 3090, 
retail public utilities that provided potable water were required to 
perform and submit to the TWDB a water loss audit every five 
years computing the utility's most recent annual system water 
loss. According to HB 3090, any such retail public utility that 
receives TWDB funding is required to perform and submit an 
annual water loss audit. Any retail public utility that does not 
receive financial assistance from the TWDB will continue to be 
required to perform and file a water loss audit every five years. 

DISCUSSION OF ADOPTED AMENDMENT. 

§358.6. Water Loss Audits. 

Under §358.6, all retail public utilities that provide potable water 
service were required to perform and submit to the TWDB a wa-
ter loss audit every five years, by each March 31st, computing 
the utility's most recent annual system water loss under methods 
developed by the TWDB. Also, any such utility that fails to submit 
the required water loss audit is ineligible for financial assistance 
for a water supply project from all of the TWDB's loan programs 
except the Rural Water Assistance Fund (RWAF) and the Water 
Infrastructure Fund (WIF). Under the adopted amendment, both 
RWAF and WIF will be included. 

The adopted amendment of §358.6(a) will provide that retail pub-
lic utilities that provide potable water and that receive TWDB fi-
nancial assistance will be required to perform and provide an 
annual water loss audit in accordance with the requirements of 

Texas Water Code §16.0121. Retail public utilities that received 
financial assistance from the TWDB prior to September 1, 2011, 
and that have an outstanding loan from the TWDB or active loan 
forgiveness or grant agreement with the TWDB shall submit a 
water loss audit to the executive administrator by May 1, 2013, 
and by May 1st annually thereafter during the term of the loan 
or the loan forgiveness or grant agreement. This deadline is re-
quired in Section 2 of House Bill 3090. Retail public utilities that 
receive financial assistance from the TWDB after September 1, 
2011, shall submit a water loss audit no later than the next May 
1st that is at least one year after the receipt of financial assis-
tance and by every May 1st thereafter during the term of the loan 
or the loan forgiveness or grant agreement. This deadline allows 
each retail public utility at least one year after it commences re-
ceiving financial assistance to collect data necessary for its water 
loss audit. Entities that do not receive financial assistance from 
the TWDB will continue to be required to perform and file a wa-
ter loss audit every five years, beginning May 1, 2016, and every 
five years thereafter. The adopted amendment also clarified that 
the methodology for the water loss audits will be developed by 
the Executive Administrator, rather than the Board members of 
the TWDB. 

The adopted amendment of §358.6(b) adds references to Texas 
Water Code, Chapter 15, Subchapters Q and R (the Water In-
frastructure Fund and the Rural Water Assistance Fund) to the 
list of TWDB financial assistance programs for which an entity 
is ineligible if it has not submitted a complete water loss audit, 
because under Texas Water Code §16.053(j), an applicant for 
financial assistance from either of these two programs for a wa-
ter supply project is required to submit a water loss audit. The 
adopted amendment also deletes the reference to Subchapter 
P (the Colonia Self Help Program) because an applicant for fi-
nancial assistance from this program is not required to submit a 
water loss audit under Texas Water Code §16.053(j). 

The adopted amendment of §358.6 also deletes the word "form" 
from the phrase "water loss audit form," as it is unnecessary. 

PUBLIC COMMENTS. 

No comments were received on the proposed amendment. 

STATUTORY AUTHORITY. 

The amendment is adopted under the authority of Texas Water 
Code §6.101, which authorizes the TWDB to adopt rules neces-
sary to carry out the powers and duties of the TWDB. 

This rulemaking affects Texas Water Code, Chapters 15, 16, and 
17. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 26, 

2012. 
TRD-201200354 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Effective date: February 15, 2012 
Proposal publication date: December 9, 2011 
For further information, please call: (512) 463-8061 
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