
Texas· Commission on Environmental Quality 
INTEROFFICE MEMORANDUM 

To: Commissioners 

Thru: LaDonna Castafiuela, Chief Clerk 
Mark R. Vickery, P.G., Executive Director 

From: ~usana M. Hildebrand, P.E., Chief Engineer 

Docket No.: 2008-0334-RUL 

Subject: Commission Approval for Rulemaking Adoption 
Chapter 101, General Air Quality Rules 
SB 1672: Federal Clean Air Interstate Rule Revision 
Rule Project No. 2007-053-101-EN 

Background and reason(s) for the rulemaking: 

Date: January 22, 2010 

Senate Bill (SB) 1672, 80th Texas Legislature, 2007, requires the commission to incorporate revisions to the 
federal Clean Air Interstate Rule (CAIR.) finalized by the United States Environmental Protection Agency 
(EPA). The adopted rulemaking will remove the allocation provisions for untimely state allowance 
allocation submittals and change the deadline to submit to the Texas Commission on Environmental Quality 
from July 1st to May 1st to comply with the EPA's April28, 2006, fmal rulemaking action (71 FR 82). 

SB 1672 also contains amendments to the allocation methodology prescribed in House Bill (HB) 2481 from 
the 79th Texas Legislature, Regular Session, 2005. HB 2481 specified readjusting the baseline heat input 
every five years using the highest three years' heat input data from periods one through five of the previous 
seven years. However, this seven-year period did not provide adequate time to accommodate the EPA's 
requirement of providing allocations approximately four years in advance of the applicable control period. 
Therefore, SB 1672 changes the number of control periods from seven to nine and shifts the initial baseline 
heat input adjustment from 2016 to 2018. 

The adopted rulemaking will allow electric generating units (EGU) commencing operation on or after 
January 1, 2001, with five or more consecutive years of commercial operation to roll into the general pool, 
which is 90.5 percent of the Texas CAIR nitrogen oxides (NOx) trading budget, in the years 2016 and 2017. 
This is consistent with how these units are handled for the 2015 control period under the federal CAIR 
program. Beginning in 2018, units in the general pool will have their baseline heat input adjusted based on 
the average of the highest three years from control periods one through five of the preceding nine control 
periods. In accordance with SB 1672, this baseline readjustment will happen every five years and the 
number ofNOx allowances will not fluctuate and remain consistent for five years at a time. 

The adopted rulemaking and CAIR State Implementation Plan amendments will allow the EPA adequate 
ti:rp.e to review and approve the CAIR. Phase II (2015 and thereafter) allocation methodology specified in SB 
1672. 

Scope of the adopted rulemaking: 
A) Summary of what the rulemaking will do: The adopted rulemaking will amend the state CAIR. rule to 
satisfy the requirements of SB 1672 by updating the allocation methodology and incorporating federal 
changes to CAIR.. 
B) Scope required by federal regulations or state statutes: As specified by SB 1672, the rulemaking will 
revise the initial baseline heat input adjustment to 2018, revise the adjusted baseline heat input calculation by 
using the data in periods one through five of the previous nine control periods, and incorporate any federal 
changes to CAIR.. The adopted rulemaking will incorporate federal changes to CAIR by updating the timing 
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requirements to submit allowance allocations to the EPA, updating the deadline for the regulated community 
to request allowances from July 1st to May 1st, and removing the provisions for untimely allowance 
allocation submittals. 
C) Additional staff recommendations that are not required by federal rule or state statute: SB 1672 
updated the initial baseline heat input adjustment from 2016 to 2018, but the bill did not iticlude an allocation 
methodology for the 2016 and 2017 control periods. The adopted rulemaking allocation methodology for the 
2016 and 2017 control periods will allow units commencing operation on or after January 1, 2001, with five 
or more consecutive years of commercial operation to roll into the general pool. This is consistent with how 
EGU s are handled for the 2015 control period under the federal CAIR program. 

Statutory authority: 
Texas Water Code, 
• §5.103, Rules; and 
• §5.105, General Policy. 
Texas Health and Safety Code (THSC), 
• §382.002, Policy and Purpose; 
• §382.011, General Powers and Duties; 
• §382.012, State Air Control Plan; 
• §382.014, Emission Irtventory; 

§382.016, Monitoring Requirements; 
§382.017, Rules; i 

Act of May 10, 2007, 80th Legislature, 2007, SB 1672, §1 to be codified at THSC, §382.0173,Adqption 
of Rules Regarding Certain SIP Requirements and Standards of Performance for Certain Sources}, and 
THSC, §382.054, Federal Operating Permit. · 

Effect on the: , 
A) Regulated community: Electric utilities including investor-owned utilities, municipally owned utilities, 
independent power producers, electric cooperatives, and river authorities will be affected by the adopted 
rulemaking. Applicable sites will be required to submit the proper paperwork by the specified deadl~nes. No 
fiscal impact is anticipated with the adoption of this rulemaking. 
B) Public: The public will realize public health and environmental benefits based on the reductions in NOx 
and sulfur dioxide emissions. The EPA does not expect a significant impact to regional electricity prices 
because of CAIR.. 
C) Agency programs: The Chief· Engineer's Office will allocate CAIR NOx annual allowances to 
applicable sites. 

Stakeholder meetings: 
No stakeholder meetings were held. 

Public comment: 
The public comment period opened on September 25, 2009, and closed on October 26, 2009. No oral 
comments were received. One written comment was received by the EPA.indicating inaccurate references in 
the rule when determining the total amount of allowances in the Texas NOx trading budget. 

Significant changes from proposal: 
fu response to the EPA's comment, the adopted rulemaking will reference the correct subsection in the rule 
when determining the total amount of allowances in the Texas NOx trading budget. 



· Commissioners 
Page 3 
January 22,2010 

Re: Docket No. 2008-0334-RUL 

Potential controversial concerns and legislative interest remaining after proposal and public 'comment: 
None. 

Does this rulemaking affect any current policies or require development of new policies? 
This rulemaking will not affect any current policies or require development of new policies .. 

What are the consequences if this rulemaking does not go forward? Are there alternatives to 
rule making? 
If this rulemaking does not go forward, Texas will not have an approvable CAJR SIP for Phase II that begins 
in 2015, with allowances due to the EPA in 2011, and therefore could not allocate CAIR NOx allowances as 
directed by SB 1672. 

Key points in adoption rulemaking schedule: 
Texas Register proposal publication date: September 25, 2009 
Anticipated Texas Register publication date: February 26, 2010 
Anticipated effective date: March 4, 2010 
Six-month Texas Register filing deadline: March 25,2010 

Agency contacts: 
Brandon Greulich, Rule Project Manager, 239-4904, Air Quality Division 
Terry Salem, Staff Attorney, 239-0469 
Amy Browning, Staff Attorney, 239-0891 
Jessica Rawlings, Texas Register Coordinator, 239-4808 

Attachments: 
SB 1672 

cc: Chief Clerk, 5 copies 
Executive Director's Office 
Susana M. Hildebrand, P.E. 
Kevin Patteson 
Curtis Seaton 
Daniel Womack 
Office of General Counsel 
Brandon Greulich 
Jessica Rawlings 
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1 AN ACT 

2 · relat~ng to nitrogen ox~de allowance allocat~on adJustments and the 

3 ~ncorporat~on of mod~fications to federal rules under the state 

4 l.mplementat:ton plan. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

6 SECTION 1. Subsections (b), {c), and (e), Sectl.on 382.0173, 

7 Health and Safety Code, are amended to read as follows: 

8 (b) The cornrn:tSSl.On may requue eml.ss:tons reduct ions l.n 

9 conJunct:ton w:tth :tmplementat:ton of the rules adopted under 

10 Subsect:ton (a) only for electr:tc generat~ng units. The comm:tssl.on 

11 shall make permanent allocatl.ons that are reflect:tve of the 

12 allocat1on requ1rements of 40 C.F.R. Subparts AA through HH and 

13 Subparts AAA through HHH of Part 96 and 40 C.P.R. Subpart HHHH of 

14 Part 60, as appl:tcable, at no cost to unl.ts as def~ned 1n 40 C.P.R. 

15 Sect1ons [6eetle:R] 51.123 and 60.4102 us1ng the Un:tted States 

16 Env~ronmental Protect~on Agency's allocatl.on method as specl.f~ed 

17 by 40 C.F.R. Sect:ton 60.4142(a) (1) (1) [ 1 as l:ss~;~ee Jay "El:tat a~e:Rey eR 

18 May lil, ilOO§,] or 40 C.F.R. Sechon 96.142(a) (1) (:t) [ 1 as J:ss\iea Jay 

19 tflat a~eRey ea May 18 1 :;!00§], as appl:tcable.L w:tth the exceptl.on of 

20 n:ttrogen oxl.des which shall be allocated according to the 

21 add:ttl.onal requ:trements of Subsect:ton (c). The cornmJ.ssJ.on shall 

22 maJ.nta:tn a spec1al reserve of allocations for new un:tts commenc:tng 

23 operat~on on or after January 1, 2001, as def:tned by 40 C.F.R. 

24 Subparts AA through HH and Subparts AAA through HHH of Part 96 and 

1 
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1 40 C.F.R. Subpart HHHH of Part 60, as appll.cable.L w~th the except~on 

2 of n~trogen oxides wh~ch shall be allocated accord~ng to the 

3 add~t~onal requuements of Subsect~on (c). 

4 

5 

(c) Add~t~ona1 requ~±eine'rits regard~ng NOx allocat~ons: 

( 1) The t:otnm~ssion shall ma~nta~n a spec~al reserve of. 

6 allocat~ons for n~trogen ox1.de of 9.5 percent for new un1.ts. 

7 Beg1nn1.ng w1th the 2015 control per1.od, un~ts shall be consJ.derea· 

8 new for each control per-iod ui wh~ch they do riot have f1ve years of· 

9 operatJ.hg data repo·rted to .the COnunl:SS.l.On pnor. to the date of , 

10 allocat~oli for a g;wen contrc>l per1.od. Pr1.or to the 2015 control 

11 pei1od, units that comm.enced operat1.on on or after January 1, 2001, 

12 will rece~ve NOx allc>cat 1.ons from the spec1.al reserve only. 

13 {2) Niti.'ogen oxJ.de-a:llowances sh;all be establ1:shed for. 

14 the 2009;...2014 control periods for un~ts coritmenc1ng operat~oh before 

15 January 1, 2001, tis1ng the average of the three h1.ghest amounts of 

16 the un~t 1 s adJusted control per 1od hea:t .l.nput .for .2000 through 

17 2004, w1.th the adJusted controL per1.o.d heat 1np~t for. each year 

18 calculated as follows: 

19 (-A)- . if the unl.t l.S-. coal-fued dur~ng .. the ye:ar I 

20 the un1t's control pen.od heat input for such year J.S mult~pl1.ed by 

21 90 percent; 

22 (B) J.f the unJ.t l.S natural gas-fued dur1.ng the 

23 year, the un1.t 's control per~od heat ~nput for such year ~s 

24 mult1.phed by 50 percent; and 

25 (C) 1f the fossil fuel fJ.red un~t ~s not sub]~ct. 

26- to Paragraph [S~apara~r~a] (A) or (B) of th1.s subdl.Vl.SJ.on 

27 [para~raE~I:!]; the un~t 1 s control per.1.od ,heat 1.nput for such year J.S 



S.B. No. 1672 

1 multlphed by 30 percent. 

2 (3) Before the allocatlon date speclfied by EPA for 

3 the control per1od beg1nn1ng January 1, 2018 [~], and every flve 

4 years thereafter, the commlssl.on shall adJust the basel1ne for all 

5 affected unl.ts us1ng the average of the three h1ghest amounts of the 

6 unlt's adJUSted control per1od heat 1nput for per1ods one through 

7 flve of the preced1ng n1ne [~] control per1ods, w1th the 

8 adJusted control per 1od heat 1nput for each year calculated as 

9 follows: 

10 (A) for un1ts commenc1ng operatl.on before 

11 January 1; 2001: 

12 (l) lf the unlt l.S coal-fued dur1ng the 

13 year, the unlt 's control per 1od heat 1nput for such year 1s 

14 multlplled by 90 percent; 

15 (ll) lf the un1t l.S natural gas-fired 

16 dur1ng the year, the un1t's control per1od heat 1nput for such year 

17 1s mult1pl1ed by 50 percent; and 

18 (lll) lf the fossl.l fuel f1red unlt l.S not 

19 subJect to Subparagraph (l) or (ll.) [Siil:iaa:.vl:sl:el'! (:!)(A) (J:) er 

20 (6)(A)(J:J:)] of thl.s paragraph [s1il:i~ara~r~A) 1 the un1t's control 

21 perl.od heat l.nput for such year lS multl.plled by 30 percent; and[..-) 

22 (B) for un1ts commenc1ng operatl.on on or after 

23 January 1 1 2001 1 1n accordance w1th the formulas set forth by USEPA 

24 ln 40 C.F.R. 96.142 w1th any correctl.ons to th1s sect1.on that may be 

25 1ssued by USEPA pr1or to the allocatl.on date. 

26 (e) In adopt1ng rules under Subsect'lon (a), the commlSSlon 

27 shall 1ncorporate any mod1fl.cat1ons to the federal rules c1ted 1n 
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1 th~s sect1on that result from.:. 

2 ( 1) a reque!O;t for reh~aar ing regardi~g those rules that 

3 1s f1led w~th the. Un1ted State.s Envuonmentp.l Protect1on AgencyL 

4 ill. [EJ)L hem] a pet:ition for It;!Vl.ew of those:r~les .that 

5 J.s f ~le.d w1tb .a cqurtl....2.!, 

6 (3) a f1nal rulemak1ng act1on of the Un1ted S.tates 

7 Env1ronmental Protect1on Agency. 

8 SECTION 2.. ~h1s .A.ct ta~es effect 1mmed1.ately. J.f 1t rece1ves 

9 a vote of two-thuds of all the members elected to each. ho~se., as 

10 prov1ded by Sect1on 39., Art1cle III, Texas Const1tut1on. If th1s 

11 Act does not rece1ve the vote necessary for immed1ate effect, th1s 

12 Act takes effect September 1, 4007. 
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Pres~dent of the Senate Sj5eaker of the House 

I hereby cert1fy that S.B. No. 1672 passed the Senate on 

April 12, 2007, by the follow1ng vote: Yeas 31, Nays 0 •. _____ _ 

I hereby cert1fy that S.B. No. 1672 passed on 

April 27, 2007, by the follow1ng vote: Yeas 133, Nays 0, two 

present not voting.·-----------------------

Approved: 

j:fLED IN THE OFFICE OF THI! 
SECRETA)Y OF STATE 
f#:z.p /'\ O'CLOCK 

MAY 10 2007 

foqmJ/~f 




