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The Texas Natural Resource Conservation Commission (commission) adopts an amendment to §101.27,

Emissions Fees.  The commission adopts the amendment to Chapter 101, General Air Quality Rules;

Subchapter A, General Rules, in order to implement Senate Bill 1 (General Appropriations Act), Article

VI (Natural Resources), Rider 30 (Appropriation:  Operating Permit Fees), as passed by the 77th Texas

Legislature, 2001 (SB 1, Article VI, Rider 30).  Section 101.27 is adopted with changes to the proposed

text as published in the July 20, 2001 issue of the Texas Register (26 TexReg 5347).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE ADOPTED RULE

The commission collects operating permit fees (emissions fees) from sources that are subject to the

permitting requirements of Title IV or V of the Federal Clean Air Act Amendments of 1990 (FCAA) as

required by Texas Health and Safety Code, Texas Clean Air Act (TCAA), §382.0621, Operating

Permit Fee.  The current rule language in §101.27 only includes emissions during normal operations in

the calculation of the total emissions from an account upon which the fee is based.  Upset, maintenance,

start-up, and shutdown emissions are not currently included in the basis for calculating the fee due. 

Senate Bill 1, Article VI, Rider 30 requires that these emissions be included in the total emissions for

each account.  The commission believes that the fee basis should include emissions from all operational

conditions in order to represent the total emissions for each source.  Funds generated by the inclusion of

these emissions shall be used for enforcement and monitoring activities for air quality permitting, air

quality assessment and planning, and enforcement and compliance support.
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SECTION DISCUSSION

Section 101.27(c), concerning basis for fees, currently states that the fee applies to emissions during

normal operations.  These amendments state that emissions during all operational conditions will be

included in the fee basis.  These amendments also specifically state that all emission events and all

emissions from them, including upset, maintenance, start-up, and shutdown conditions are to be

included in the fee basis.  The intent of these amendments is to include the total of both reportable and

non-reportable quantities under commission requirements related to these conditions for the purpose of

calculating the total emissions fees owed to the commission.

The amendments also add a sentence to clarify that the emissions fee basis is never less than the actual

emissions at an account during the basis year.

The amendments reformat the fee table and delete the definition of “normal operations,” which is no

longer needed.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking action considering the regulatory analysis requirements of

Texas Government Code, §2001.0225, and determined that the amendments do not meet the definition

of a “major environmental rule” as defined in that statute.  A “major environmental rule” is a rule that: 

1) has the specific intent to protect the environment or reduce risks to human health from environmental

exposure; and 2) may adversely affect in a material way the economy, a sector of the economy,

productivity, competition, jobs, the environment, or the public health and safety of the state or a sector



Texas Natural Resource Conservation Commission Page 3
Chapter 101 General Air Quality Rules
Rule Log Number 2001-030-101-AI

of the state.  While the amendments are not specifically intended to protect the environment or reduce

risks to human health from environmental exposure, there could be a benefit to the environment from

both how the fees are utilized (for enforcement monitoring activities) and some deterrent effect for

companies who desire to avoid increased fees, where possible.  The intent of the amendments is to

include the total of both reportable and non-reportable quantities under commission requirements related

to upset and maintenance conditions for the purpose of calculating the total emissions fees owed to the

commission.  While this may result in a larger amount of fees collected by the commission, fee

collection does not provide protection for the environment nor reduce risks to human health from

environmental exposure.  The commission does not believe that these rule amendments will adversely

affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state, because the

amendments do not change the existing provision “capping” the total fees owed to the agency.

Additionally, even if the amendments did meet the definition of a major environmental rule, the

requirement to conduct a regulatory analysis would not apply.  A regulatory analysis is only required if

an agency adopts a major environmental rule:  1) which exceeds a standard set by federal law, unless

the rule is specifically required by state law; 2) which exceeds an express requirement of state law,

unless the rule is specifically required by federal law; 3) which exceeds a requirement of a delegation

agreement or contract between the state and an agency or representative of the federal government to

implement a state and federal program; or 4) solely under the general powers of the agency instead of

under a specific state law.
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Title V of the FCAA contains the statutory requirements for the federal operating permit program,

which these fees are collected to support.  The commission collects emissions fees under the specific

authority in the TCAA, §382.0621, Operating Permit Fee.  The expansion of the fees to include upset,

maintenance, start-up, and shutdown conditions will meet the requirement contained in SB 1, Article

VI, Rider 30.  The requirements of the federal operating permit program, 40 Code of Federal

Regulations (CFR) Part 70, for which the commission has been granted interim approval, do not

contain any requirement prohibiting the collection of fees for emissions from all operational conditions. 

Therefore, the amendments do not exceed a standard set by federal law; do not exceed an express

requirement of state law; do not exceed a requirement of a delegation agreement or contract between

the state and an agency or representative of the federal government to implement a state and federal

program; and are not proposed solely under the general powers of the agency instead of under a specific

state law.

The commission invited public comment on the draft regulatory impact analysis determination, but

received no comment.

TAKINGS IMPACT ASSESSMENT

The commission reviewed the amendments considering the requirements of Texas Government Code,

Chapter 2007.  The following assessment is provided in compliance with the requirements of Chapter

2007.  The intent of the amendments is to include the total emissions of both reportable and non-

reportable quantities under commission requirements related to upset and maintenance conditions for the

purpose of calculating the total emissions fees owed to the commission.  The expansion of the fees to
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include upset, maintenance, start-up, and shutdown conditions will meet the requirement contained in

SB 1, Article VI, Rider 30.  There are no alternative actions that would meet the requirement contained

in SB 1, Article VI, Rider 30.  The calculation of total emissions upon which fees must be based will

not burden private real property, because it does not affect private real property, and therefore does not

constitute a taking under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission determined that the rulemaking action relates to an action or actions subject to the

Texas Coastal Management Program (CMP) in accordance with the Coastal Coordination Act of 1991,

as amended (Texas Natural Resources Code, §§33.201 et seq.), and the commission rules in 30 TAC

Chapter 281, Subchapter B, concerning Consistency with the CMP.  As required by 30 TAC

§281.45(a)(3) and 31 TAC §505.11(b)(2), relating to actions and rules subject to the CMP, commission

rules governing air pollutant emissions must be consistent with the applicable goals and policies of the

CMP.  The commission reviewed this action for consistency with the CMP goals and policies in

accordance with the rules of the Coastal Coordination Council, and determined that the action is

consistent with the applicable CMP goals and policies.  The CMP goal applicable to this rulemaking

action is the goal to protect, preserve, and enhance the diversity, quality, quantity, functions, and

values of coastal natural resource areas (31 TAC §501.12(1)).  The specific purpose of this rulemaking

action is to include the total emissions of both reportable and non-reportable quantities under

commission requirements related to upset and maintenance conditions for the purpose of calculating the

total emissions fees owed to the commission.  The expansion of the fees to include upset, maintenance,

start-up, and shutdown conditions will meet the requirement contained in SB 1, Article VI, Rider 30. 
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No new sources of air contaminants will be authorized as a result of this rule.  The CMP policy

applicable to this rulemaking action is the policy that commission rules comply with regulations in 40

CFR, to protect and enhance air quality in the coastal area (31 TAC §501.14(q)).  This rulemaking

action complies with 40 CFR.  Therefore, in compliance with 31 TAC §505.22(e), the commission

affirms that this rulemaking action is consistent with CMP goals and policies.

The commission solicited comments on the consistency of the proposed rule with the CMP during the

public comment period, but received no comments.

HEARING AND COMMENTERS

The commission scheduled a public hearing in Austin on August 13, 2001, and the comment period

closed on August 13, 2001.  The hearing was not opened because there was no one in attendance who

wanted to speak.  Written comments were received from the Sierra Club, Houston Regional Group

(Sierra-Houston); the TXU Business Services Company (TXU); and the United States Environmental

Protection Agency, Region 6 (EPA).

RESPONSE TO COMMENTS

The EPA and Sierra-Houston generally supported the proposal.  TXU neither supported nor opposed

the proposal, but submitted suggested changes to the rule language.

The EPA indicated that §101.27 does not need to be submitted as a part of the SIP because this rule will

be used as the basis for fees under the Operating Permit Program under 30 TAC Chapter 122.
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The commission agrees.  Because this rule supports the Operating Permit Program under Chapter

122, this rule does not need to be part of the SIP.  Therefore, the commission will not be

submitting this adopted rule as a SIP revision.

The EPA also commented that 30 TAC §101.24, regarding Inspection Fees, and §101.27 require only

the payment of the higher fee, should both apply.  The EPA expressed a concern that the fees collected

under §101.24 or §101.27 should be used towards Title V program costs, regardless of where they

originate.

The funding mechanism for the Operating Permit Program is the emissions fee, §101.27.  As

required by the Federal Operating Permit Program regulation, 40 CFR Part 70, the commission

collects fees in an amount sufficient to support the Operating Permit Program.  The commission

submittal request to EPA for full program approval of the Operating Permit Program contains

additional detail regarding the sufficiency of the fees collected to support the Operating Permit

Program.

TXU commented that the proposal preamble did not mention start-up and shutdown, and the proposed

rule language should not include a requirement for emissions from start-ups and shutdowns to be

included in the fee basis.  TXU stated that the rider language only mentions upset and maintenance

emissions, and that the commission sunset bill, House Bill 2912, included start-up and shutdown

emissions when discussing upet and maintenance emissions, and therefore is distinguishable.  Sierra-

Houston stated a belief that industry should have to pay for all releases to the air.
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The commission disagrees with this suggested TXU change and the TXU comments.  As noted in

the proposal preamble, the commission believes that the fee basis should include emissions from

all operational conditions in order to represent the total emissions for each source.  Additionally,

the proposal preamble noted that the intent of the rule was to include the total of both reportable

and non-reportable quantities under commission requirements related to upset and maintenance. 

The commission requirements relating to upset and maintenance are located at 30 TAC §101.6

and §101.7, which include start-up and shutdown emissions.  The commission has historically

categorized emissions from start-ups and shutdowns as maintenance emissions for emissions

inventory and emission event reporting purposes.  For example, the Emissions Inventory

Questionnaire Package 2000 (Agency Publication RG-360/00, page 3-69, the commission guidance

for the completion of emissions inventories) provides that all emissions from start-ups and

shutdowns be included in the annual maintenance emissions category reported to the commission

as required by the TCAA.  The commission believes that the legislature intended for the fee basis

to include emissions that occur during all operational conditions.  Start-up and shutdown events

are a necessary part of the activity needed to rectify an upset event or as part of planned

maintenance activities.  SB 1, Article VI, Rider 30 makes reference to these emissions as being in

addition to the current fee basis so as to represent the total emissions for each source.  The

commission believes that the legislative intent of Rider 30 is to no longer exclude any emission

types from the fee basis; therefore, to exclude emissions from start-ups and shutdowns would not

be consistent with this goal.  The commission agrees with Sierra-Houston that it is appropriate to

include emissions from all operational conditions in the fee basis.
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STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC; and under the Texas Health and Safety Code, TCAA, §382.017,

concerning Rules, which authorizes the commission to adopt rules consistent with the policy and

purposes of the TCAA.  The amendment is also adopted under TCAA, §382.011, concerning General

Powers and Duties, which authorizes the commission to control the quality of the state’s air; §382.012,

concerning State Air Control Plan, which authorizes the commission to prepare and develop a general,

comprehensive plan for the control of the state’s air; §382.0335, concerning Air Control Account,

which authorizes the commission to collect money from any source to carry out its duties under TCAA;

and §382.0621, concerning Operating Permit Fee, which requires the commission to adopt, charge, and

collect an annual fee based on emissions for each source; and SB 1, Article VI, Rider 30, which

requires upset and maintenance emissions be included in the calculation of fees collected under TCAA,

§382.0621.
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CHAPTER 101:  GENERAL AIR QUALITY RULES

SUBCHAPTER A:  GENERAL RULES

§101.27

§101.27.  Emissions Fees.

(a)  Applicability.  The owner or operator of each account to which this rule applies shall remit

to the commission an emissions fee each fiscal year.  A fiscal year is defined as the period from

September 1 through August 31.  A fiscal year, having the same number as the next calendar year,

begins on the September 1 prior to that calendar year.  An account subject to both an emissions fee and

an inspection fee, under §101.24 of this title (relating to Inspection Fees), is required to pay only the

greater of the two fees.  Each account will be assessed a separate emissions fee.  Provisions of this

section apply to all accounts, including accounts which have not been assigned specific commission

account numbers.  The owner or operator of an account subject to an emissions fee requirement is

responsible for contacting the appropriate commission regional office to obtain an account number.  The

commission will not initiate the combination or separation of accounts solely for fee assessment

purposes.  If an account is operated at any time during the fiscal year for which the fee is assessed, a

full emissions fee is due.  If the commission is notified in writing that the plant is not and will not be in

operation during that fiscal year, a fee will not be due.  All regulated air pollutants, as defined in

subsection (c)(4) of this section, including, but not limited to, those emissions from point and fugitive

sources during normal operations with the exception of (for applicability purposes only) hydrogen,

oxygen, carbon dioxide, water, nitrogen, methane, and ethane, are used to determine applicability of
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this section.  In accordance with rules promulgated by EPA at 40 Code of Federal Regulations (CFR)

70, concerning the use of fugitive emissions in major source determinations, fugitive emissions shall be

considered toward applicability of this section only for those source categories listed at 40 CFR

§51.166(b)(1)(iii).  For purposes of this section, an affected account shall have met one or more of the

following conditions:

(1)  the account has the potential to emit, at maximum operational or design capacity,

100 tons per year (tpy) or more of any single air pollutant;

(2)  the account has the potential to emit, at maximum operational or design capacity,

50 tpy or more of volatile organic compounds (VOC) or nitrogen oxides (NOx) and is located in any

serious ozone nonattainment area listed in §101.1 of this title (relating to Definitions);

(3)  the account has the potential to emit, at maximum operational or design capacity,

25 tpy or more of VOC or NOx and is located in any severe ozone nonattainment area listed in §101.1

of this title;

(4)  the account emits ten tpy or more of a hazardous air pollutant, as defined in the

FCAA, §112;

(5)  the account emits an aggregate of 25 tpy or more of hazardous air pollutants, as

defined in the FCAA, §112;
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(6)  the account is subject to the National Emission Standards for Hazardous Air

Pollutants (40 CFR 61) that apply to nontransitory sources;

(7)  the account is subject to New Source Performance Standards (40 CFR 60);

(8)  the account is subject to Prevention of Significant Deterioration (40 CFR 52)

requirements; or

(9)  the account is subject to Acid Deposition provisions in the FCAA Amendments of

1990, Title IV.

(b)  Payment.  Fees shall be remitted by check, electronic funds transfer, or money order made

payable to the Texas Natural Resource Conservation Commission (TNRCC) and sent to the TNRCC

address printed on the fee return form.  A completed fee return form shall accompany fees remitted. 

The fee return form shall include, at least, the company name, mailing address, site name, air

emissions inventory account number, Standard Industrial Classification (SIC) category, the allowable

levels and/or actual emissions of all regulated air pollutants at the account for the reporting period, and

the name and telephone number of the person to contact in case questions arise regarding the fee

payment.

(c)  Basis for fees.
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(1)  The emissions fee shall be based on allowable levels and/or actual emissions at the

account during the last full calendar year preceding the beginning of the fiscal year for which the fee is

assessed.  For purposes of this section, the term "allowable levels" are those limits as specified in an

enforceable document such as a permit or Commission Order which are in effect on the date the fee is

due.  Under no circumstances shall the fee basis be less than the actual emissions at the account.  The

fee applies to the tonnage of regulated pollutant emissions at the account, including those emissions

from point and fugitive sources.  The fee basis shall include emissions during all operational conditions. 

For upset, maintenance, start-up, and shutdown conditions, the basis shall include all events and all

quantities.  Although certain fugitive emissions are excluded for applicability determination purposes

under subsection (a) of this section, all fugitive emissions must be considered for fee calculations after

applicability of the fee has been established.  A maximum of 4,000 tons of each regulated pollutant will

be used for fee calculations except as provided in paragraph (2) of this subsection.  The fee for each

fiscal year is set at the following rates.

Figure:  30 TAC §101.27(c)(1)

Fiscal Year Rate Per Ton Minimum Fee

1992 $3

1993 $5 $25

1994 $25 $25

1995 - 2002 $26 $26

The rate of $26 per ton will remain effective for future fiscal years until amended.  If the fee is
applicable, the company responsible for the account shall pay the calculated emissions fee or the
minimum fee, whichever is greater.
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(2)  On and after September 1, 2001, a grandfathered facility, as defined in §116.10(6)

of this title (relating to General Definitions) that does not have a permit application pending under

Chapter 116 of this title (relating to Control of Air Pollution by Permits for New Construction or

Modification) shall use all emissions, including emissions in excess of 4,000 tons per pollutant, for fee

calculations.  For the first 4,000 tons per pollutant, the rate in paragraph (1) of this subsection shall

apply.  For emissions in excess of 4,000 tons per pollutant, the rate will be $78 per ton for fiscal year

2002 and will triple, each fiscal year thereafter.

(3)  The emissions tonnage for the account for fee calculation purposes will be the sum

of those allowable levels and/or actual emissions for individual emission points or process units at the

account rounded up to the nearest whole number, as follows.

(A)  Where there is an enforceable document, such as a permit or Commission

Order, establishing allowable levels, actual emissions may be used only if a completed Emissions

Inventory Questionnaire for the account is submitted with the fee payment.  For stacks or vents, the

inventory must include verifiable data based on continuous emission monitor measurements, other

continuously monitored values, such as fuel usage and fuel analysis, or stack testing performed during

normal operations using EPA-approved methods and quality-assured by the executive director.  All

measurements, monitored values, or testing must have been performed during the basis year as defined

in paragraph (1) of this subsection or if not performed during the basis year, must be representative of

the basis year as defined in paragraph (1) of this subsection.  Actual emission rates may be based upon

calculations for fugitive sources, flares, and storage tanks.  Actual production, throughput, and
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measurement records must be submitted, along with complete documentation of calculation methods. 

Thorough justification is required for all assumptions made and factors used in such calculations.  If the

actual emissions rate submitted for fee purposes is less than 60% of the allowable emission rate, an

explanation of the discrepancy must be submitted.  Where inadequate or incomplete documentation is

submitted, the executive director may direct that the fee be based on allowable levels.  Where a

complete and verifiable inventory is not submitted, allowable levels shall be used.

(B)  Where there is not an enforceable document, such as a permit or a

Commission Order, establishing allowable levels actual emissions shall be used.  Actual production,

throughput, or measurement records must be submitted along with complete documentation of

calculation methods.  Thorough justification is required for all assumptions made and factors used in

such calculations.

(4)  For purposes of this section, the term "regulated pollutant" shall include any VOC,

any pollutant subject to the FCAA, §111, any pollutant listed as a hazardous air pollutant under the

FCAA, §112, each pollutant for which a national primary ambient air quality standard has been

promulgated (including carbon monoxide), and any other air pollutant subject to requirements under

commission rules, regulations, permits, orders of the commission, or court orders.

(d)  Due date.  Fee payments shall be made annually and must be received by the TNRCC or

postmarked no later than November 1 of the fiscal year in which the fee is assessed.  If an account
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commences or resumes operation after November 1 of the fiscal year in which the fee is assessed, the

full emissions fee will be due prior to commencement or resumption of operations.

(e)  Nonpayment of fees.  Each emissions fee payment must be received by the due date

specified in subsection (d) of this section.  Failure to remit the full emissions fee by the due date shall

result in enforcement action under the Texas Health and Safety Code, Texas Clean Air Act (TCAA),

§382.082 or §382.088.  In addition, the TCAA, §382.091(a)(2), makes it a criminal offense to

intentionally or knowingly fail to pay a required fee.  The provisions of this section, as first adopted

and amended thereafter, are and shall remain in effect for purposes of any unpaid fee assessments, and

the fees assessed pursuant to such provisions as adopted or as amended remain a continuing obligation.

(f)  Late payment penalties.  The owner or operator of an account failing to make payment of

emissions fees when due shall be assessed late payment penalties and interest in accordance with

Chapter 12 of this title (relating to Payment of Fees).


