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The Texas Natural Resource Conservation Commission (commission) adopts amendments to §§295.9,

295.13, 295.31, 295.32, 295.51, 295.72, 295.133, and 295.202.  Section 295.71 is adopted with

change to the proposed text as published in the April 12, 2002 issue of the Texas Register (27 TexReg

2998).  Sections 295.9, 295.13, 295.31, 295.32, 295.51, 295.72, 295.133, and 295.202 are adopted

without changes to the proposed text and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE ADOPTED RULES

Senate Bill (SB) 2, 77th Legislature, 2001, made significant changes to the Texas Water Code (TWC). 

Among those changes to surface water law in Texas was the elimination of irrigation as a type of use

for which one could obtain a permit to use state water.  In the place of the old irrigation use, SB 2,

§§2.01 - 2.03, created the new use category of agricultural use.  This new agricultural use category

includes irrigation use and provides a detailed listing of other activities that are included in the

agricultural use category, including floriculture, viticulture, silviculture, horticulture, nursery

operations, raising of animals for production of food and fiber, raising equine animals, wildlife

management, and planting of cover crops.  Some of these types of use, such as raising of animals in

concentrated animal feeding operations (CAFOs) or certain types of nursery operations, could have

been permitted under the industrial use category prior to September 1, 2001.  Most of the adopted

amendments to Chapter 295 relate to implementation of this change from irrigation use to agricultural

use and providing for the transition.

Other provisions of SB 2 implemented by this rulemaking include amendments to TWC, §11.146 and

§11.177, related to forfeiture and cancellation of water rights.  SB 2 also exempted certain water right
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applications from the one-time use fee at the time of the applications.  These provisions are

implemented in this adopted rulemaking.

Also as part of this rulemaking implementing House Bill 247, 77th Legislature, 2001, and portions of

SB 2, the commission adopts revisions to 30 TAC Chapter 288, Water Conservation Plans, Drought

Contingency Plans, Guidelines and Requirements, and 30 TAC Chapter 297, Water Rights,

Substantive.  The adoption notices for Chapters 288 and 297 are also published in this issue of the

Texas Register.

SECTION BY SECTION DISCUSSION

Subchapter A:  Requirements of Water Rights Applications General Provisions

Division 1:  General Requirements

The adopted amendments to §295.9, Water Conservation and Drought Contingency Plans, revise the

term “irrigation use” to “agricultural use” to implement the new agricultural use category that expanded

the existing irrigation use to include other types of agricultural activities.

The adopted amendment to §295.13, Interbasin Transfers, corrects the section title in a reference to

§297.52.  The title of §297.52 is adopted to become Suppliers of Water for Agriculture.

Division 3:  Additional Requirements for Agriculture

The title of Division 3 is changed to Additional Requirements for Agriculture to reflect the revisions

adopted in the division.
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The adopted amendment to §295.31, Ownership Information Required; Exceptions, changes the phrase

“irrigation of” to “agricultural use on” to reflect the new agricultural use category created by SB 2.

The adopted amendment to §295.32, Documents and Information To Be Submitted, revises the term

“irrigation” to “agricultural use” to reflect the new agricultural use category created by SB 2.

Division 5:  Requirements for Applications for Permits Under Texas Water Code, §11.143

The adopted amendment to §295.51, Application for Texas Water Code, §11.143, Permit, rewords

subsection (a)(9) to clarify that the information required in paragraph (9) is required only for applicants

who intend to use water to irrigate under the new agricultural use category.

Division 7:  Requirements for Applications for Amendments to Water Use Permits and Extensions of

Time

The adopted amendment to §295.71, Applications To Amend a Permit, tracks new language in TWC,

§11.122.  That language is placed in the rules to clarify that existing water right holders of industrial or

irrigation permits are not required to seek an amendment to their permit if their actual use would be

classified as an agricultural use.  Holders of existing certified filings or certificates of adjudication that

were classified as industrial or irrigation before September 1, 2001, but would now be classified as

agricultural may choose to file an application for an amendment to change the use to an agricultural use. 

Such applications are considered by the commission as minor amendments not requiring notice.
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The commission received a comment on Chapter 297 stating that the proposed rule language in

§297.61(c) could be interpreted to authorize an industrial use permit to include any irrigation activity

even if the industrial use permit had never contemplated any type of irrigation use.  The proposed

language in §295.71 was identical to the language being commented on in Chapter 297.  The

commission determined that proposed language in §297.61(c) was not necessary since that section only

applies to amendments initiated by the executive director; therefore, proposed subsection (c) was not

adopted.  However, the commission agrees that the proposed language might be misinterpreted by some

as authorizing any industrial use permit to now use that permit for agricultural uses.  That is not the

commission’s understanding of the legislative intent.  Therefore, the commission clarified §295.71 by

stating that the holder of a permit, certified filing, or certificate of adjudication issued before September

1, 2001, for industrial use or irrigation use where the actual use of the water is now classified as

agricultural use may continue to use or supply water in accordance with the previously issued permit,

certified filing, or certificate of adjudication without obtaining an amendment.

The adopted amendments to §295.72, Applications for Extensions of Time, clarify commission intent

and provide an additional cross-reference.  In subsections (a) and (b), the term “due diligence” is

replaced with “reasonable diligence” to follow the wording of TWC, §11.146 and §11.177, in order to

clarify that the commission does not intend to set a different standard for cancellation of water rights for

failure to begin or complete construction than is expressed in TWC, §11.177 for cancellation of a water

right.  The adopted amendment to subsection (c) adds an additional reference to the substantive rules

related to forfeiture of water rights so as to avoid repeating new limitations of forfeiture that are

adopted in §297.74.
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Subchapter B:  Water Use Permit Fees

The amendments to §295.133, One-Time Use Fees, include changes to clarify that all of the fees listed

in the section must be submitted at the time an application is filed, even if those fees can be considered

use fees.  The adopted amendments also include changing the one-time irrigation use fee to a one-time

agricultural use fee to reflect the new agricultural use created by SB 2.  The adopted amendments also

add a waiver of the one-time use fee for applications for instream use water rights to be deposited into

the Texas Water Trust.  The amendment is necessary to implement the waiver in TWC, §5.235(j).

Subchapter F:  Miscellaneous

The adopted amendments to §295.202, Reports, correct an obsolete reference.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the rulemaking is not subject to §2001.0225

because it does not meet the definition of a “major environmental rule” as defined in that statute. 

“Major environmental rule” means a rule the specific intent of which is to protect the environment or

reduce risks to human health from environmental exposure and that may adversely affect in a material

way the economy, a sector of the economy, productivity, competition, jobs, the environment, or the

public health and safety of the state or a section of the state.  The rule amendments in Chapter 295 are

procedural in nature, relating to filing applications and procedural requirements for certain actions, and

do not adversely affect the economy, productivity, competition, jobs, the environment, or public health

and safety.
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In addition, §2001.0225 only applies to a major environmental rule, the result of which is to:  1.)

exceed a standard set by federal law, unless the rule is specifically required by state law; 2.) exceed an

express requirement of state law, unless the rule is specifically required by federal law; 3.) exceed a

requirement of a delegation agreement or contract between the state and an agency or representative of

the federal government to implement a state and federal program; or 4.) adopt a rule solely under the

general powers of the agency instead of under a specific state law.  These amendments are necessary to

implement state law, do not exceed any requirements of that law, and do not involve federal law.  The

commission invited public comment on the draft regulatory impact analysis determination, and no

comments were received.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for these rule amendments under Texas

Government Code, §2007.043.  The purpose of these amendments is to implement procedural

amendments made by SB 2 in TWC, Chapter 11.  These amendments relate to changing and adding to

the definition of irrigation and agriculture and making changes to procedural rules for cancellation of

water rights.  These amendments do not adversely affect private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the rulemaking and found that it was a rulemaking identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.11, or will affect an action/authorization

identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.11, and, therefore,

required that applicable goals and policies of the Texas Coastal Management Program (CMP) be
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considered during the rulemaking process.  In accordance with the regulations of the Coastal

Coordination Council, the commission reviewed the rulemaking for consistency with the CMP goals

and policies.  The CMP goal applicable to this rulemaking is the goal in 31 TAC §501.12(l) to protect,

preserve, restore, and enhance the diversity, quality, quantity, functions, and values of coastal natural

resource areas (CNRAs).  The CMP policies applicable to this rulemaking are the policies in 31 TAC

§501.14(r), regarding appropriations of water.

The purpose of the adopted rules is to implement portions of SB 2.  More specifically, the rules include

changes and additions to the definition of irrigation and agriculture and changes to procedural rules for

cancellation of water rights.  Promulgation and enforcement of the adopted rules will not have a direct

or significant adverse effect on any CNRAs, nor will the rulemaking have a substantive effect on

commission actions subject to the CMP.  No new uses for water rights are authorized by these

amendments.  In accordance with SB 2, certain types of uses that were formally industrial or irrigation

uses are now reclassified as agricultural uses.  Therefore, the rulemaking is consistent with the

applicable goals and policy.  The commission invited public comment on the consistency determination,

and no comments were received.

PUBLIC COMMENTS

A public hearing on this proposal was held in Austin on May 9, 2002 at 2:00 p.m., Texas Natural

Resource Conservation Commission complex, Building F, Room 2210, 12100 Park 35 Circle.  The

public comment period closed on May 13, 2002.  No oral comments were received at the hearing

regarding Chapter 295.
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The Lower Colorado River Authority (LCRA) submitted written comments on the proposed revisions to

Chapter 295.  LCRA generally supported the rules, but suggested changes.

RESPONSE TO COMMENTS

LCRA commented that it is not a reasonable interpretation of SB 2 to include the use of water to

maintain a golf course or a park as an agricultural use.  Instead, the LCRA commented that use of

water to maintain golf courses or parks should be considered a "recreational use" of the water.  LCRA

went on to recommend the addition of a specific requirement in §295.9 that applications to appropriate

or use state water for purposes of golf courses submit a water conservation plan in accordance with the

requirements of Chapter 288.

  

The commission has made no change in response to this comment.  SB 2 deleted irrigation as a

type of use for which state water may be appropriated, stored, or diverted.  SB 2 also added

agricultural uses as a type of use for which state water may be appropriated, stored, or diverted. 

"Agricultural use" was specifically defined in SB 2 as meaning "any use or activity involving

agriculture, including irrigation."  The commission does not find any language in the statute or

any suggestion in the legislative history that the legislature intended agriculture to include some

types of use found in the old irrigation use, but exclude from the definition of agriculture some

types of activities that under the prior law were considered irrigation.  Further, the commission is

unable to find in SB 2 a grant of authority to the commission to allow it to decide that certain

types of irrigation use should now be reclassified to other non-agricultural uses.  The commission

believes that irrigation, now part of the agricultural use category, is meant to be defined as it was
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defined prior to SB 2.  The commission notes that, under the adopted rules, applications to

appropriate water for an agricultural use that will in fact be used to irrigate a golf course or park

will be required to submit a water conservation plan under §295.9.  The commission believes that

it would be redundant to single out golf courses or parks for specific mention as requiring a water

conservation plan.
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SUBCHAPTER A:  REQUIREMENTS OF WATER RIGHTS APPLICATIONS GENERAL
PROVISIONS

DIVISION 1:  GENERAL REQUIREMENTS

§295.9, §295.13

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which provides the commission with authority to

adopt any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.9.  Water Conservation and Drought Contingency Plans.

An application relating to the appropriation or use of state water must include water

conservation and drought contingency plans meeting applicable requirements contained in this section. 

An application not accompanied by such plans is not administratively complete and shall not be

considered by the commission, unless expressly exempted by this section.  The water conservation  plan

must demonstrate that reasonable diligence will be used to avoid waste and achieve water conservation

in order that appropriated waters will be beneficially used for the authorized purposes.  Conservation

means those practices, techniques, and technologies that will reduce the consumption of water, prevent

or reduce the loss or waste of water, maintain or improve the efficiency in the use of water, increase

the recycling and reuse of water, or prevent the pollution of water so that a water supply is made
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available for future or alternative uses for the benefit of the public health, safety and welfare, and of the

environment.

(1)  Applications to appropriate or to use water for municipal use, industrial or mining

use, or agricultural use, including irrigation use.  The water conservation and drought contingency

plans submitted with an application to appropriate or to use state water for municipal use, industrial or

mining use, or agricultural use must be submitted in accordance with the guidelines set forth in Chapter

288 of this title (relating to Water Conservation Plans, Drought Contingency Plans, Guidelines and

Requirements).

(2)  Applications to appropriate or to use water by wholesale water suppliers.  A water

conservation plan submitted with an application to appropriate or to use state water by a wholesale

water supplier must be submitted in accordance with the guidelines set forth in Chapter 288 of this title.

(3)  Applications to appropriate or to use water for any other purpose or use. A water

conservation plan submitted with an application to appropriate or to use state water for any other

purpose or use shall include a water conservation plan providing information where applicable about

those practices, techniques, and technologies that will be used to reduce the consumption of water,

prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use of water,

increase the recycling and reuse of water, or prevent the pollution of water.
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(4)  Applications to amend existing water rights. An application to amend an existing

water right for any of the following reasons must be accompanied by water conservation and drought

contingency plans in accordance with the applicable provisions of this section:

(A)  to increase the amount of the appropriation;

(B)  to extend the term of the appropriation;

(C)  to change the place of use, unless the request is to expand the amount of

acreage to be irrigated adjacent to the existing, authorized irrigated tract without an increase in the

appropriation; or

(D)  to change the purpose or use of the appropriation (a conservation plan to

change the purpose or use of an appropriation need only address the proposed change in purpose or use;

however, the executive director may require an applicant to submit a water conservation plan which

addresses the applicant's entire water uses and/or appropriations).

(5)  Exemptions to the requirement to submit water conservation plans. Applications to

impound water for in-place use only, for emergency use in accordance with §295.91 of this title

(relating to Requirements for Application for Emergency Water Use Permit) and for temporary use of

water in accordance with §295.61 of this title (relating to Additional Requirements for Applications for

Temporary Permits) are exempt from having to submit a water conservation plan pursuant to this
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section.  However, all water right holders must exercise reasonable diligence to avoid waste and

achieve water conservation so that the right to use state water is limited to the amount which is being or

can be beneficially used for the authorized purposes but not to exceed the amount specifically

appropriated.

§295.13.  Interbasin Transfers.

(a)  An applicant seeking to transfer state water from one basin to another basin shall so state in

the application.  For purposes of this section, a river basin is defined and designated by the Texas

Water Development Board by rule pursuant to Texas Water Code (TWC), §16.051.  The application

content requirements contained in this chapter for a new or amended water right, as applicable, shall

apply to all applications for an interbasin transfer unless otherwise provided.

(b)  In addition to the application requirements for a new or amended water right contained in

this chapter, the application must also include the following unless exempted by subsection (c) of this

section:

(1)  the contract price of the water to be transferred; 

(2)  a statement of each general category of proposed use of the water to be transferred

and a detailed description of the proposed uses and users under each category; 
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(3)  the cost of diverting, conveying, distributing, and supplying the water to, and

treating the water for, the proposed users; 

(4)  the projected effect on user rates and fees for each class of ratepayers; 

(5)  an analysis of whether and to what extent there is the need for the water in the

basin of origin and in the proposed receiving basin based upon the period for which the transfer is

requested, but not to exceed 50 years; 

(6)  factors identified in the applicable approved regional water plans which address the

following (Regional water management plans must be submitted to the Texas Water Development Board

for review and approval not later than September 1, 2000.  If applicable approved regional water

management plans do not exist at the time the application is submitted, the following information under

this paragraph is not required to be submitted.):

(A)  an analysis of the availability of feasible and practicable alternative

supplies in the receiving basin for which the water is needed;

(B)  the amount and purposes of use in the receiving basin for which the water

is needed;
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(C)  the proposed methods and efforts by the receiving basin to avoid waste and

implement water conservation and drought contingency measures;

(D)  the proposed methods and efforts by the receiving basin to put the water

proposed for transfer to beneficial use;

(E)  the projected economic impact that is reasonably expected to occur in each

basin as a result of the transfer; and

(F)  the projected impacts of the proposed transfer that are reasonably expected

to occur on existing water rights, instream uses, water quality, aquatic and riparian habitat, and bays

and estuaries that must be assessed under TWC, §§11.147, 11.150, and 11.152 and related commission

rules contained in §§297.49 - 297.52 of this title (relating to Return and Surplus Waters, Consideration

of Water Conservation Plans, Time Limitations for Commencement or Completion of Construction,

Suppliers of Water for Agriculture) in each basin.  If the water sought to be transferred is currently

authorized to be used under an existing water right, such impacts shall only be considered in relation to

that portion of the water right proposed for transfer and shall be based on historical uses of the water

right for which amendment is sought.

(7)  proposed mitigation or compensation, if any, to the basin of origin by the applicant;
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(8)  the continued need to use the water for the purposes authorized under the existing

water right if an amendment to an existing water right is being sought; and

(9)  any other related information the executive director or commission may require to

review the application to make recommendation or determine, as applicable, whether it meets all

applicable requirements of the TWC or other applicable law.

(c)  Subsection (b) of this section shall not apply to:

(1)  a proposed transfer which in combination with any existing transfers totals less than

3,000 acre-feet of water per annum from the same water right;

(2)  a request for an emergency transfer of water under §297.17 of this title (relating to

Emergency Authorizations (Texas Water Code, §11.139));

(3)  a proposed transfer from a basin to its adjoining coastal basin; or

(4)  a proposed transfer from a basin to a county or municipality or the municipality's

retail service area that is partially within the basin for use in that part of the county or municipality and

the municipality's retail service area not within the basin.  For purposes of this paragraph, a county,

municipality, or municipality's service area refers to a geographic area.
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DIVISION 3:  ADDITIONAL REQUIREMENTS FOR AGRICULTURE

§295.31, §295.32

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which provides the commission with authority to

adopt any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.31.  Ownership Information Required; Exceptions.

An applicant, seeking the use of state water for agricultural use on particular tracts of land,

shall be required to offer proof to substantiate his or her ownership of the land, except as otherwise

provided herein.  This section does not apply to an applicant which is a water corporation, water

district, river authority, or governmental entity authorized to supply water to others.

§295.32.  Documents and Information To Be Submitted.

(a)  An application to irrigate particular tracts of land shall contain the following information

concerning the lands proposed to be irrigated:
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(1)  the original land survey or grant, the abstract number, and the name of the county

in which the land is located;

(2)  an aerial photograph, plat, or map submitted in accordance with §295.123 of this

title (relating to Content Requirements of Maps) showing the tract of land within which a specified

number of acres will be irrigated;

(3)  a copy of the deed describing the applicant's land, showing recording information

from the county deed records;

(4)  a legal description of any lands involved in the application;

(5)  if the application includes agricultural use of any land not owned by applicant, a

consent agreement from the landowner, stating that the landowner recognizes that the permit will be

owned by applicant and will not become appurtenant to the land.  Renewal of a term permit issued

under this chapter will require current documentation of consent agreements.  This paragraph does not

apply to an applicant who is a water corporation, water district, river authority, or governmental entity

authorized to supply water to others or applicants diverting state water from the Rio Grande

downstream of Amistad Reservoir.
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(b)  Applications requesting diversions of state water from the Rio Grande below Amistad

Reservoir to irrigate land not owned by the applicant must demonstrate that the tract requested can be

serviced from the authorized diversion points and with applicant's irrigation facilities.

(c)  Applications requesting water diverted from the Rio Grande below Amistad Reservoir to

irrigate land not owned by the applicant must provide the names and addresses of all owners of land to

be included in the application.  Notice of the request will be mailed by certified mail, at applicant's

expense, to all affected landowners.  Such landowners will be given two weeks within which to protest.

If no protest is received, further notice will not be required.
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DIVISION 5:  REQUIREMENTS FOR APPLICATIONS FOR PERMITS UNDER TEXAS
WATER CODE, §11.143

§295.51

STATUTORY AUTHORITY

The amendment is adopted under TWC, §5.103, which provides the commission with authority to adopt

any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.51.  Application for Texas Water Code, §11.143, Permit.

(a)  An applicant for a permit under Texas Water Code, §11.143, shall submit to the executive

director a sworn application on a form furnished by or acceptable to the executive director and

containing the following information:

(1)  the name, post office address, telephone number, and social security or federal

identification number of the applicant;

(2)  the nature and purpose of the proposed use, and the amount of water to be used

annually for each purpose;
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(3)  the major watershed and the tributary (named or unnamed) on which the dam or

reservoir is located;

(4)  the county in which the dam or reservoir is located;

(5)  the approximate distance and direction from the county seat of the county to the

location of the dam or reservoir;

(6)  the survey or the portion of the survey in which the dam or reservoir is located,

and, to the best of applicant's knowledge and belief, the distance and direction of the midpoint of the

dam or reservoir from a corner of the survey and/or other survey point of record;

(7)  the approximate surface area, to the nearest acre, of the reservoir when it is full,

and the average depth in feet when it is full;

(8)  the approximate size in acres or square miles of the drainage area above the dam or

reservoir; and

(9)  if the permit is sought for irrigation under an agricultural use:

(A)  the total number of irrigable acres in the area;
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(B)  the number of acres to be irrigated within the area in any one year;

(C)  the distance and direction of the land to be irrigated from the midpoint of

the dam or reservoir; and

(D)  a copy of the deed describing the applicant's tract, with the recording

information from the county deed records.

(b)  An applicant for a Texas Water Code, §11.143, permit shall furnish an aerial photograph of

the site.  If no aerial photograph is available, the applicant shall submit a map upon which are outlined

any areas to be irrigated and upon which the dam and reservoir are located by distance and direction

from a corner of an original survey and/or other survey point of record.
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DIVISION 7:  REQUIREMENTS FOR APPLICATIONS FOR AMENDMENTS TO WATER
USE PERMITS AND EXTENSIONS OF TIME

§295.71, §295.72

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which provides the commission with authority to

adopt any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.71.  Applications To Amend a Permit.

An applicant for an amendment to a water use permit or certificate of adjudication shall file an

application prepared in the manner of an original application for a permit.  However, the title of the

application should be altered to reflect the fact that it is a request for an amendment.  A proposed

amendment, including an amendment on the motion of the executive director, shall be recorded in the

same manner as a permit application.  The holder of a permit, certified filing, or certificate of

adjudication issued before September 1, 2001, for industrial use or irrigation use where the actual use

of the water is now classified as agricultural use may continue to use or supply water in accordance

with the previously issued permit, certified filing, or certificate of adjudication without obtaining an

amendment. 



Texas Natural Resource Conservation Commission Page 24
Chapter 295 - Water Rights, Procedural
Rule Log No. 2001-031-297-WT

§295.72.  Applications for Extensions of Time.

(a)  If construction work cannot be commenced or completed within the time periods established

by a permit, the permittee may, before the expiration of the time period to commence or complete

construction, apply for an extension of time in order to preserve the permit.  Applications shall be in

writing, shall be received by the executive director before the expiration date, and shall set forth the

reasons why construction work could not be commenced or completed within the time required. 

Estimated time of commencement or completion also shall be set out.  The application must also

contain reasons why the permit should not be forfeited if the commission finds that reasonable diligence

has not been demonstrated.

(b)  The commission may grant an extension of the time to commence or complete construction

for a reasonable and necessary period if the appropriator demonstrates reasonable diligence towards

such commencement or completion and reasonable cause exists for failure to meet the authorized time

limitations.  The determination of whether an extension should be granted or the right is forfeited is a

question of fact to be determined on a case-by-case basis.  Reasonable diligence does not require

unusual or extraordinary effort, but it does require a steady application of effort that is usual, ordinary,

and reasonable under the circumstances and evidences prosecution of such efforts in good faith. 

Reasonable causes for delay include, but are not limited to, the operation of legal proceedings or other

causes which were not within the reasonable control of the permittee and which were reasonably

unforeseeable at the time the appropriation or the last extension, whichever is applicable, was granted
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by the commission.  Delay in commencement or completion of construction because of financial

hardship shall not, by itself, constitute sufficient cause for the granting of an extension.

(c)  Consideration by the commission of an application to extend the time for commencement or

completion of construction shall include whether the appropriation shall be forfeited as provided in

§297.74 of this title (relating to Forfeiture and Revocation of Water Right) for failure by the applicant

to demonstrate reasonable diligence and justification for delay.  If the application for extensions is

denied, the appropriation may also be forfeited as ordered by the commission.
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SUBCHAPTER B:  WATER USE PERMIT FEES

§295.133

STATUTORY AUTHORITY

The amendment is adopted under TWC, §5.103, which provides the commission with authority to adopt

any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.133.  One-Time Use Fees.

(a)  In addition to the filing, recording, and notice fees stated in §295.132 of this title (relating

to Filing, Notice, and Recording Fees), the following fees shall be submitted at the time an application

for an appropriation is made:

(1)  for the use of state water for agriculture, a fee of $.50 per acre each year; 

(2)  for the impoundment of state water, except under the Texas Water Code, §11.142

and §11.1431, a fee of $.50 per acre-foot of storage; however, if the applicant seeks to impound water

in an on-channel reservoir for in-place recreational purposes, the fee is $1.00 per acre-foot of storage

(storage is based on the total holding capacity of the reservoir at normal maximum operating level);
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(3)  for the use of state water for any temporary purpose, a fee of $1.00 per acre-foot or

fraction thereof;

(4)  for other uses of state water not specifically named in this section, a fee of $1.00

per acre-foot to be diverted annually.  However, no political subdivision may be required to pay fees to

use water to recharge underground freshwater-bearing sands and aquifers or for the abatement of

natural pollution.  This fee is waived for applications for instream use water rights deposited into the

Texas Water Trust.

(b)  If the total fee for a permit exceeds $1,000, the applicant shall pay at least one-half of the

use fee when the application is filed, and one-half within 180 days after notice is mailed to the applicant

that the permit is granted.  If the applicant does not pay all of the amount owed before beginning to use

state water under the permit, the permit is annulled and reverts to the status of a pending, filed

application requiring notice, the payment of notice fees, and the balance of the use fees.

(c)  A fee imposed under subsection (a)(4) of this section for the use of saline tidal water for

industrial processes shall be one dollar ($1.00) per acre-foot of water diverted for the industrial process,

not to exceed a total fee of five thousand dollars ($5,000).

(d)  For an application requesting multiple uses of the same amount of water, the fee shall be

based on the use with the highest fee.
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SUBCHAPTER F:  MISCELLANEOUS

§295.202

STATUTORY AUTHORITY

The amendment is adopted under TWC, §5.103, which provides the commission with authority to adopt

any rules necessary to carry out its powers and duties under this code and other laws of this state. 

Specific statutory authorization is derived from TWC, §§5.235(j), 11.002, 11.023, 11.024, 11.085,

11.122, 11.146, and 11.177, as amended by SB 2, §§2.01 - 2.03, 2.05, 2.07, 2.10, 2.13, and 4.03.

§295.202.  Reports.

(a)  Annual reports.  Every person who takes water from a stream or reservoir during the

preceding calendar year shall submit a written report to the commission.  Blank forms for recording the

information required by the Texas Water Code, §11.031 and §11.032(a), shall be mailed to all surface

water users during January of each year.  Water use report forms shall be furnished to anyone on

request.  In completing the reports, a water user shall fill in the blanks to the best of his ability in

 accordance with the instructions that accompany each form.  The report must be returned to the

executive director not later than March 1 of each year to avoid the penalties prescribed by the Texas

Water Code, §11.031(b).  Water users under the jurisdiction of the Rio Grande Watermaster shall

return their annual reports to the Rio Grande Watermaster so that office can prepare and submit water

use data covering the area of watermaster control.  No report is required to be filed by persons who

divert water solely for domestic and livestock purposes.
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(b)  Reports by temporary permit holders.  Upon the expiration of the period for which a

temporary permit is granted, the appropriator shall cease diverting water and file a written report with

the executive director, stating the amount of water and the date of cessation of use.

(c)  Report on time limitations for construction.  Within 10 days after beginning construction or

installation of diversion and distribution facilities, a permittee shall file a statement with the executive

director showing that work was begun within the time limit allowed. Immediately upon completion of

the project, a similar statement must be filed with the executive director showing that the work was

completed within the specified time limitations.

(d)  Report of contractual sales.

(1)  The purchaser under a contract to supply state water shall submit annual written

reports to the executive director in accordance with subsection (a) of this section indicating the total

amount of water diverted each month and the total amount diverted each week.  Purchasers diverting

from the perimeter of a reservoir need to report only monthly diversions.

(2)  The supplier shall submit annual written reports to the executive director in

accordance with subsection (a) of this section indicating the total amount of water diverted and used

each month for each purpose and the total amount released downstream each week to each purchaser

under the storage water right specified in the contract.  A separate reporting of the amount of water

estimated for transmission losses shall be made.
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(3)  These reporting requirements shall apply to all contractual permits and water

supply contracts.

(4)  For purposes of this subchapter, a week is the period from Saturday midnight to

Saturday midnight.

(e)  Operations report for aquifer storage and retrieval projects.

(1)  On the five-year anniversary date of the issuance of the permit or permit

amendment, and every ten years thereafter or upon a more frequent schedule established by the

executive director, the permittee shall provide the executive director with an operations report

describing what efforts the permittee has made to: 

(A)  protect the state water stored in the receiving aquifer from unauthorized

withdrawals; and 

(B)  maximize the retrieval and beneficial use of the stored water without

experiencing unreasonable losses of state water.

(2)  The operations report shall identify and provide:

(A)  any potential or real impacts identified during the operation of the project; 
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(B)  a summary of all data, information and analyses associated with any

monitoring during the operation of the project; 

(C)  a comparison of actual movement of injected state water with the modeling

predictions submitted with the application for permit under Chapter 295 of this title (relating to Water

Rights, Procedural);

(D)  an assessment of the project in terms of the protection of ground water

quality; and

(E)  any additional information the executive director determines is necessary

for the protection of underground sources of drinking water.

(3)  The executive director shall review the report described in this subsection.  If the

executive director determines that the circumstances, under which the permit was granted, have

significantly changed, the executive director may pursue an amendment to such permit in accordance

with §297.61 of this title (relating to Amendments by Executive Director).


