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The Texas Commission on Environmental Quality (TCEQ, agency or commission) adopts amended
§§336.1, 336.101, 336.103, 336.105, 336.107, 336.1105, 336.1109, 336.1113, 336.1125, and 336.1235.

The commission adopts new §§336.114, 336.208, 336.210, 336.1301, 336.1303, 336.1305, 336.1307,

336.1309, 336.1311, 336.1313, 336.1315, and 336.1317.

Sections 336.1, 336.210, 336.1105, 336.1125, 336.1235, 336.1303, 336.1305, 336.1307, 336.1309,
336.1311, 336.1315, and 336.1317 are adopted with changes to the proposed text and will be republished.
Sections 336.101, 336.103, 336.105, 336.107, 336.114, 336.208, 336.1109, 336.1113, 336.1301, and
336.1313 are adopted without changes to the proposed text as published in the September 5, 2008, issue

of the Texas Register (33 TexReg 7487) and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE ADOPTED RULES

The changes adopted to this chapter are part of a larger adoption to revise the commission's radiation
control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement
the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas Health
and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act (TRCA)), and
House Bill (HB) 3838, 80th Legislature, 2007. This rulemaking incorporates new provisions for notice
and contested case hearing opportunities related to Production Area Authorizations and UIC Area
Permits, financial assurance requirements, and new state fees on gross receipts associated with the
radioactive waste disposal. HB 3838 specifically addresses the period between uranium exploration,
which is regulated by the Railroad Commission of Texas (RRC), and permitting of injection wells for in
situ uranium mining, which is regulated by TCEQ. HB 3838 requires TCEQ to establish a registration

program for exploration wells permitted by the RRC that are used for development of the UIC area permit
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application. In response to a previous petition for rulemaking, the commission has also directed staff to
review, seek stakeholder input on, and recommend revision of commission rules related to in situ uranium
recovery. The adopted amendments to Chapter 336 establish the qualifications and duties of the radiation
safety officer (RSO) and establish requirements for emergency plans for responding to radioactive
material releases; establish financial assurance requirements for licensees for source material recovery,
by-product material disposal, and radioactive waste storage and processing; establish application fees for

radioactive materials licenses; establish fees for the disposal of low-level radioactive waste; and clarify

requirements that apply to source material recovery and by-product material disposal.

The commission specifically invited public comments on new Subchapter N for the establishment of rates
to be charged for low-level radioactive waste disposal fees, and regarding whether the opportunity for a
contested case hearing before the State Office of Administrative Hearings should be available to provide a
proposal for decision to be considered by the commission to establish the maximum disposal rates by
rule. The commission received many comments in response to these issues and they are addressed in the

RESPONSE TO COMMENTS section of the preamble.

Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 39, 55, 305, and 331.

SECTION BY SECTION DISCUSSION
The commission adopts the amendment to §336.1, Scope and General Provisions, to correct typographical

errors. In particular, Texas Mining and Reclamation Association (TMRA) noted that the abbreviation for
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picocuries per gram is "pCi/g" and not "PCi/G" as shown in §336.1(f)(3), and this was corrected in the

adopted amendments.

The commission adopts the amendment to §336.101(a) to include fees for commercial disposal of
radioactive material, including fees for compact waste disposal as provided in THSC, §401.245. The
commission also adopts the amendment to §336.101(b)(2) to spell out the acronym CFR (Code of Federal

Regulations).

The commission adopts the amendment to establish various application fees for amendment and renewal
of licenses under Chapter 336. The current rules do not address the applicable fee for all types of
applications under Chapter 336. Under THSC, §401.301 and §401.412, the commission may assess and
collect a fee for each application in an amount sufficient to recover reasonable costs to administer its

authority under THSC, Chapter 401.

The commission adopts §336.103(d) to establish an application fee of $50,000 for a major amendment of
a license issued under Chapter 336, Subchapter H, Licensing Requirements for Near-Surface Land
Disposal of Low-Level Radioactive Waste. The commission determined that this application fee amount

was sufficient to recover the cost to administer a major amendment of a license under Subchapter H.

The commission adopts §336.103(e) to establish an application fee of $300,000 for renewal of a license
issued under Subchapter H. The commission determined that this application fee amount was sufficient to

recover the cost to administer the renewal of a license under Subchapter H.
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The commission adopts §336.103(f) to implement THSC, §401.2445, which requires a compact waste
disposal facility license holder to remit to the commission 5% of the gross receipts from compact waste

received at the compact waste disposal facility and any federal facility waste received at the federal

facility waste disposal facility. Payments should be made within 30 days of the end of each quarter.

The commission adopts §336.103(g) to implement THSC, §401.244, which requires compact waste
disposal facility license holders to remit directly to the host county 5% of the gross receipts from compact
waste received at the compact waste disposal facility and any federal facility waste received at the federal

facility waste disposal facility. Payments should be made within 30 days of the end of each quarter.

The commission adopts the amendment to §336.105(c) to establish an application fee of $10,000 for
major amendment of a license issued under Chapter 336, Subchapter L, Licensing of Source Material
Recovery and By-Product Material Disposal Facilities, and Subchapter M, Licensing of Radioactive
Substances Processing and Storage Facilities. The commission determined that this application fee
amount was sufficient to recover the cost to administer a major amendment of a license under Subchapter

L.

The commission adopts the amendment to §336.105(d) to establish an application fee of $35,000 for
renewal of a license issued under Subchapters L and M. The commission determined that this application
fee amount was sufficient to recover the cost to administer the renewal of a license under Subchapters L

and M.
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The commission adopts the amendment to §336.105(e) to reference the applicable fee schedules for
holders of licenses issued under Subchapters L and M, upon permanent cessation of all disposal activities
and approval of the final decommissioning plan. The commission determined that the current applicable

fee schedules were appropriate for those licenses under Subchapters L. and M to recover the

administrative cost.

The commission adopts the amendment to §336.105(f) to implement THSC, §401.301(f) to provide for

cost recovery for any application for a license issued under Chapter 336.

The commission adopts §336.105(h) to provide an additional 5% annual fee assessed under §336.105(b)
to be deposited to the perpetual care account, a dedicated general revenue fund. This provision is adopted

to implement THSC, §401.301(d).

The commission adopts §336.105(1) to implement THSC, §401.271(1), which requires the holder of a
license authorizing disposal of a radioactive substance from other persons to remit to the commission 5%
of the holder's gross receipts received from disposal operations under a license. The Comptroller's office
requested the commission collect the 5% of the holder's gross receipts and deposit it into the General
Revenue account. Section 336.105(i) does not apply to the disposal of low-level radioactive waste, neither

compact waste nor federal facility waste.

The commission adopts §336.105(j) to implement THSC, §401.271(2), which requires the holder of a

license authorizing disposal of a radioactive substance from other persons to remit directly to the host
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county 5% of the gross receipts. The remission to the host county under this subsection does not apply to

disposal of low-level radioactive waste, neither compact waste nor federal facility waste.

The commission adopts the amendment to §336.107(a) to require that payment for annual fees shall be
due on or before October 31st of each year. Section 336.107(b) is adopted as amended to provide that
annual fees may be prorated for a period less than 12 months to accommodate the due date established in

§336.107(a).

The commission adopts new §336.114, Fee For Fixed Nuclear Facilities, to implement THSC, §401.302,
which requires an annual fee from the operator of each nuclear reactor or other fixed nuclear facility in
the state that uses special nuclear material. The amount of fees collected may not exceed the actual
expenses that arise from emergency planning and implementation and environmental surveillance

activities.

The commission adopts new §336.208, Radiation Safety Officer, to include requirements for RSO
qualifications and duties. This rule language is taken from 25 TAC §289.202 and was inadvertently left
out in the SB 1604 Implementation Phase I Rulemaking (Rule Project Number 2007-028-336-PR). New

§336.208 establishes the minimum qualifications for an RSO for all licenses under Chapter 336.

The commission adopts new §336.210, Emergency Plan for Responding to a Release, to include
requirements for emergency plans. This rule language is taken from 25 TAC §289.202 and was
inadvertently left out in the SB 1604 Implementation Phase I Rulemaking. New §336.210 establishes the

requirements for emergency planning for all licenses under Chapter 336.
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The commission adopts the amendment to §336.1105, Definitions, by clarifying the definitions of
"Surface Impoundments" and "Uranium Recovery"; adding definitions for "By-Product Material Disposal
Cell," "By-Product Material Pond," "In situ leach," and "In situ recovery"; modifying and adding
language to the definition of "Operation"; and adding definitions for "Reclamation" and "Restoration."
These changes are made in an effort to clearly differentiate between conventional and in situ uranium
recovery and to specify that reclamation and restoration are decommissioning activities. In response to
comments from TMRA and Mestefia Uranium, L.L.C., the proposed definition for "closure" was modified
so that it could be used for either by-product material production alone or in combination with by-product
material disposal. The definition for "reclamation plan" was expanded to include in situ recovery facilities
and by-product material disposal facilities. A definition for "decommissioning plan" was added to clarify
its meaning and to link it to the definition of "decommission" in §336.2(30). Finally, the definition for
"Uranium Recovery" was modified to demonstrate the equivalency of the term "uranium milling" used by
the United States Nuclear Regulatory Commission (NRC) by dropping the phrase "source material
recovery" and adding the phrase "and as it pertains to uranium ore only." Definitions were also

renumbered due to the addition of the new definition.

The commission adopts the amendment to §336.1109, General Requirements for the Issuance of Specific
Licenses, to eliminate the language for RSO qualifications and refer to §336.208 for that information.
This allows the consolidation of RSO requirements to one section in the rules that apply to all licenses

under Chapter 336.
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The commission adopts the amendment to §336.1113, Specific Terms and Conditions of Licenses, by
adding new paragraph (4) to require submission of written reports after certain spills or releases. This

change ensures that the licensee reports on a spill and includes information about location, cause,

corrective steps, and schedule for remediation.

The commission adopts the amendment to §336.1125, Financial Assurance Requirements, by replacing
the terms "financial security” to "financial assurance," and "security arrangements" to "financial assurance
mechanism." These adopted changes would ensure that they are consistent with the terminology used in
Chapter 37, Financial Assurance. The commission also adopts the amendment to §336.1125 by adding the
phrase, "injection operations into a production area" to the actions that are prohibited before the
establishment of financial assurance mechanism and adding language that would require the licensee or
applicant to calculate restoration financial assurance amount using certain data. This adopted change
would ensure that financial assurance is provided prior to any injection operations and that the licensee

uses the correct data when calculating financial assurance for restoration.

The commission adopts §336.1125(d) - (i) to establish requirements for financial assurance. The
commission adopts these new subsections to provide that financial assurance mechanisms submitted to
comply with the requirements of Subchapter L must meet the requirements of Chapter 37, Subchapter T.
The commission's financial assurance requirements are consolidated in Chapter 37 and establish specific
requirements for the type of financial assurance mechanisms and the wording for specific financial
assurance instruments. Clarifying language has been added since proposal in order to distinguish between
certain financial assurance mechanisms that have been submitted to the Department of State Health

Services. Due to the complexity of changing the financial assurance that was provided to the Department
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of State Health Services complicated by the tightening of credit markets that would likely provide
financial assurance mechanisms, additional time has been given to those licensees currently using
performance bonds since they will not be acceptable under Chapter 37, Subchapter T and will ultimately
need to be converted to another mechanism. Chapter 37, Subchapter T allows the use of payment bonds
but does not allow performance bonds. Licensees using financial assurance mechanisms other than
performance bonds will have until June 1, 2009 to provide mechanisms that meet all requirements of
Chapter 37, Subchapter T. Adopted subsection (i) provides that existing licensees currently using
performance bonds who do not choose to provide a new financial assurance mechanism meeting the
requirements of Chapter 37, Subchapter T must make certain changes to those performance bonds by June
1, 2009 relating to the change in regulatory authority from the Department of State Health Services to
TCEQ. Additionally, they must replace performance bonds with mechanisms meeting the requirements of
Chapter 37, Subchapter T by March 31, 2010. The commission believes that this provides a suitable
amount of time for licensees to make arrangements for submission of financial assurance mechanisms that
are in compliance with commission requirements. In response to comments, §336.1125(¢) was revised to

be consistent with THSC, §401.305(b).

The commission adopts the amendment to §336.1235, Financial Assurance for Storage and Processing, to
establish financial assurance requirements for facilities licensed under Subchapter M. Decommissioning
and financial assurance for facilities licensed under Subchapter M are required under the provisions of
Chapter 336, Subchapter G, Decommissioning Standards. Financial assurance mechanisms must be
provided in accordance with Chapter 37, Subchapter T, Financial Assurance for Radioactive Substances
and Aquifer Restoration. New licensees must provide acceptable financial assurance 60 days prior to

receipt or possession of radioactive substances. Existing licensees must provide acceptable financial
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assurance meeting the requirements of Chapter 37, Subchapter T by June 1, 2009. In addition, once
financial assurance is established, a licensee must provide a cost estimate report annually to allow review
of cost estimates for decommissioning and submit additional financial assurance to reflect any increase in
the cost estimate. In response to comment, the proposed provision prohibiting the use of "self-insurance"
has been deleted to eliminate confusion about the use of a parent company guarantee or financial test.
Under Chapter 37, Subchapter T, a license for the storage and processing of radioactive waste authorized
under Chapter 336, Subchapter M may use a parent company guarantee or financial test. And, all
financial assurance required under Chapter 336, Subchapter M must comply with the requirements of

Chapter 37.

The commission adopts new Subchapter N to establish fees for low-level radioactive waste disposal. The
primary purpose of the rulemaking is to implement HB 1567, 78th Legislature, 2003, SB 1604, 80th
Legislature, 2007, and its amendments to THSC, Chapter 401, also known as the TRCA. THSC,
§401.245 requires the commission to adopt and periodically revise rules for compact waste disposal fees
according to a schedule based on the projected volume of waste received, the projected annual volume of
waste, the relative hazard presented by types of waste, and various costs associated with the operating,
maintaining and closing of the waste disposal facility. Subchapter N of these rules sets up the process for
the submission of a rate application by the licensee to establish maximum disposal rates for low-level
radioactive waste disposal. Under this process, the licensee submits a rate application to the executive
director for review. The executive director reviews the rate application and recommends a final rate to the
commission. In evaluating a proposed rate, the commission uses methods used by the Public Utility
Commission of Texas (PUC) under Texas Utilities Code, §§36.051, 36.052, and 36.053, to the extent

practicable. The application process is subject to review and participation by the rate payers, the



Texas Commission on Environmental Quality Page 11
Chapter 336 - Radioactive Substance Rules

Rule Project No. 2007-029-336-PR

generators of low-level radioactive waste subject to the Texas compact. A waste generator may request an
opportunity for a contested case hearing on the maximum disposal rate. After the conclusion of a hearing
on a rate, the commission would consider a proposal for decision and establish the maximum rates that
would be the basis of an expedited commission rulemaking setting the final rate schedule in rule. If the
rate application is uncontested, the executive director would use the recommended rate as the basis for
setting the final rate schedule in a rule adopted by the commission. The process provided in Subchapter N
provides an application process, with an opportunity for a contested case hearing, followed by an

expedited rulemaking.

The commission adopts new §336.1301, Purpose and Scope, to establish the procedures the commission
will use to determine the disposal rate component subject to waste disposed under the provisions of the
Texas Low-Level Radioactive Waste Disposal Compact. This disposal rate component does not include
any surcharges, importation fees, or any other fees that may be assessed to waste from other entities that
is contracted for disposal under the provisions of the Texas Low-Level Radioactive Waste Disposal

Compact.

The commission adopts new §336.1303, Definitions, to establish definitions for Subchapter N. Section
336.1303 implements THSC, §401.246(b). These definitions are consistent with the terms used by the
PUC under Texas Utilities Code, §§36.051, 36.052, and 36.053. In response to public comments, the
commission adds one new definition - "allowable expenses" to clarify which expenses can be added to
invested capital. In addition, the commission renames the proposed "capital investment" to "invested
capital" in response to comment and to be consistent with terms used in the PUC rules, and adds

additional language to "reasonable rate of return" to clarify that the calculation is based on an after-tax
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amount. In addition, concerning the term "generator," the commission has clarified that the Compact

Commission has the authority to accept other states' low-level radioactive waste, as provided in THSC,

Chapter 403.

The commission adopts new §336.1305, Commission Powers, to implement the commission's jurisdiction
to establish rates charged by the compact waste disposal license holder in accordance with THSC,
§401.245(b). The commission adopts new §336.1305(a) to provide that in establishing the rates, the
commission ensures they are fair, just, reasonable, and sufficient. The commission adopts new
§336.1305(b) to provide methods by which the commission may arrive at the objective of prescribing and
authorizing fair, just, reasonable, and sufficient rates. In response to public comments, the commission
adds and adopts a new §336.1305(c) to provide that the licensee bears the burden of proof in showing that
a proposed rate is just and reasonable. Due to the addition of this subsection, the commission renumbers
the remaining subsections, accordingly. The commission adopts new §336.1305(d) to provide that the
commission may refer a request for a contested case hearing to the State Office of Administrative
Hearings on the establishment of a rate under Subchapter N. The commission adopts new §336.1305(e) to
provide that the commission holds audit authority over the licensee in pursuant to THSC, §401.272. The
commission adopts new §336.1305(f) to provide that the commission shall establish, by rule, the
maximum disposal rate and schedule. The commission adopts new §336.1305(g) to provide that the
commission may delegate the authority to establish the rate under Subchapter N to the executive director
if the application is not contested. On an uncontested rate matter, the executive director uses the
recommended rate as the basis for setting the final rate schedule in a rule adopted by the commission. The
commission adopts new §336.1305(h) to provide that the executive director may initiate revision to the

maximum disposal rate when there is good cause, subject to notice and opportunity for a contested case
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hearing. In response to public comments, the commission added and adopts new §336.1305(h) to provide

that a waste generator may request the executive director initiate a revision to the maximum disposal rate

under new §336.1305(h).

The commission adopts new §336.1307, Factors Considered for Maximum Disposal Rates, which
provides factors that must be considered in establishing maximum disposal rates. In response to public
comments, the commission revises and adopts new §336.1307(1), which provides that the maximum
disposal rate should be sufficient to allow the licensee to recover only allowable expenses. This provision
is adopted to implement THSC, §401.246(a)(1). In response to public comments, the commission
eliminates the proposed new §336.1307(2) and renumbers the remaining subsections accordingly. The
elimination of this subsection was made as a result of the changes made in new §336.1307(1) and the
expanded definition of "Allowable expenses." The commission adopts new §336.1307(2) to establish that
the maximum disposal rate is sufficient to provide for an amount to fund local public projects as required
under THSC, §401.244. This provision is adopted to implement THSC, §401.246(a)(3). The commission
adopts new §336.1307(3) to establish that the maximum disposal rate is sufficient to provide for a
reasonable rate of return to invested capital in the compact waste disposal facility. This provision is
adopted to implement THSC, §401.246(a)(4). In response to public comments, the commission adds
additional language to clarify which classes of capital shall be considered to determine the reasonable rate
of return on invested capital. New §336.1307(4) establishes that the maximum disposal rate is sufficient
to provide for an amount necessary to pay the fees required by rule or statute, financial assurance for the
facility, and reimburse the commission for the resident inspectors as required under THSC, §401.206.

This provision is adopted to implement THSC, §401.246(a)(5).
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The commission adopts new §336.1309, Initial Determination of Rates and Fees, to establish the
procedures for filing a rate application package by the licensee. The commission adopts new
§336.1309(a) to provide that the licensee shall file an application with the commission to establish an
initial maximum disposal rate. The application for the initial maximum disposal rate will include all the
required documents, and the licensee's revenue requirements. The application will consider all five factors
as specified in §336.1307. In response to public comments, the commission adds language that the
licensee shall also file with the application a proposed reasonable rate of return on invested capital. New
§336.1309(a)(1) provides that the licensee shall submit a rate filing application package in accordance
with the application prescribed by the executive director. New §336.1309(a)(2) provides that the
executive director shall review the application and recommend a maximum disposal rate to the
commission for approval. The rule will also allow the executive director to request additional information
during the review process. New §336.1309(a)(3) provides that the licensee shall notify all known
customers that will ship or deliver waste to the disposal facility that will submit an application for the
initial maximum disposal rate. The notice will be provided by any method directed by the executive
director. New §336.1309(a)(4) provides that the executive director shall maintain a website available to
the public to monitor the status of the application. In addition, the executive director shall provide notice

by publication in the Texas Register.

The commission adopts new §336.1309(b) to provide that the commission will establish the initial
maximum disposal rate after the notices in §336.1309(c) of this section and the opportunity for a
contested case hearing have been made. This will ensure that the waste generators and those affected by
this subchapter are given an opportunity to request a contested case hearing. In response to public

comments, the commission adds additional language to clarify that only the executive director, licensee or
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a waste generator has a right to a contested case hearing. After establishing the initial maximum disposal
rates under this section, the commission set the rates by rule as provided in new §336.1305(f). In response
to public comments, the commission adds and adopts new §336.1309(c), which provides that a waste
generator that requested a contested case hearing must provide certain information from each signatory
generator. In response to public comments, the commission adds and adopts new §336.1309(d), which
provides that waste generators may initiate a request for contested case hearing by filing individually
rather than by joint requests. Due to the addition of §336.1309(c) and (d), the commission renumbers the
remaining subsections, accordingly. The commission adopts new §336.1309(e), which provides that the
commission shall determine the factors necessary to calculate the inflation, volume, and extraordinary
volume adjustments. In response to public comments, the commission adds and adopts new §336.1309(%),
which provides a true-up mechanism for the licensee to determine whether the initial interim rates were
sufficient to cover the actual cost of the waste disposal. New §336.1309(g) is added since proposal to
clarify that the maximum disposal rates determined by the commission under Subchapter N provide the

basis for the rate schedule that is adopted by rule.

The commission adopts new §336.1311, Revisions to Maximum Disposal Rates, to establish the
procedures for determining maximum disposal rates to comply with THSC, §§401.245, 401.246 and
401.247 and to be consistent, to the extent practicable, with the process used by the PUC under the Texas
Utilities Code, §§36.051, 36.052, and 36.053. The commission adopts new §336.1311(a), which provides
the procedure for determining the maximum disposal rates that a licensee may charge waste generators.
The commission adopts new §336.1311(b), which establishes that initially, the maximum disposal rate
shall be the initial rates established pursuant to §336.1309. The commission adopts new §336.1311(c),

which provides the maximum disposal rates shall be adjusted in January of each year. The commission
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adopts new §336.1311(d), which establishes procedures for the licensee to file for revisions to the
maximum disposal rates. In response to public comments, the commission adds the term "application" to
the subsection for clarification. In addition, the commission adds language to clarify that the licensee may
file for a revision to the maximum disposal rates due to changes in the licensee's revenue requirements.
An application for a revision is subject to the same process and opportunities for contested case hearing as
an application for the initial disposal rates. The commission adopts new §336.1311(e), which establishes
that an application for revisions to the maximum disposal rate must comply with the requirements of
§336.1309(a) and (b) of Subchapter N. In response to public comments, the commission adds language
for clarification that when considering revisions to maximum disposal rates allowable expenses will only
include the licensee's known and measurable test year expenses. The commission adopts new
§336.1311(f), which establishes that a licensee must provide notice to its customers concurrent with the
filing of an application, as consistent with §336.1309(a)(3), for revisions to the maximum disposal rate,

including inflation and volume adjustments.

The commission adopts new §336.1313, Extraordinary Volume Adjustment, to establish the procedures
for determining an extraordinary volume adjustment to be considered for disposal of non-routine, large
volumes of waste, such as components of a nuclear power reactor. The commission adopts new
§336.1313(a) to provide a method for establishing the extraordinary volume adjustment. The commission

adopts new §336.1313(b) to provide a method for subsequent calculation of the volume adjustment.

The commission adopts new §336.1315, Revenue Statements and Consideration of Payment to Affiliate,
to establish the procedures for revenue statements and fees to implement THSC, §§401.245, 401.246, and

401.247 and to establish the criteria for consideration of payments to affiliates. The commission adopts
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new §336.1315(a) for the licensee of a compact waste facility to file the audited financial statement
showing its gross operating revenue for the preceding calendar year for determination of the waste
disposal fee. The commission determined that an audited financial statement showing gross operating
revenue is required to calculate the waste disposal fee as described in THSC, §401.246(a). The licensee
shall also include a validation of payments made in §336.103(f) and (g) of Subchapter B. In response to
public comments, the month of March was changed to April to provide the licensee sufficient time to
complete the audited financial statements. In addition, the commission adds new language that the

licensee shall provide a statement to reflect the licensee's revenues and allowable expenses for the

previous year.

The commission adopts new §336.1315(b) to establish the acceptable form of an audited financial
statement. It must be prepared in accordance with Generally Accepted Accounting Principles (GAAP)
and audited by a Certified Public Accounting (CPA) firm. The licensee will also include the Auditor's
Report from the CPA indicating an "unqualified" opinion of the licensee's financial statements. In
response to public comments, the commission adds and adopts new §336.1315(c) for the licensee to
provide an audited cost statement of all investment and operating cost for the preceding calendar year. In
response to public comments, the commission adds and adopts new §336.1315(d) for the licensee to
provide all revenues and costs upon request by the executive director to evaluate whether revision of the

disposal rates under §336.1305 may be necessary.

In response to public comments, the commission adds and adopts new §336.1315(e) - (i) to establish the
criteria for consideration of payments to affiliates. The new subsections are consistent with PUC under

Texas Utilities Code, §36.058, (Consideration of Payment to Affiliate). The commission adds and adopts
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new §336.1315(e) to establish the allowable expenses and capital cost acceptable for payment to affiliates
of the licensee. The commission adds and adopts new §336.1315(f) to establish that the commission must
issue a finding as to what extent the payments to affiliates are deemed as reasonable and necessary for
each item or class of items. The commission adds and adopts new §336.1315(g) to provide that a finding
must include a specific finding of the reasonableness and necessity of each item or class of item allowed
and that a price charged to the licensee is not higher than prices charged by the supplying affiliate for the
same item or class of items to others. The commission adds and adopts new §336.1315(h) to provide for
the commission to determine whether the affiliate transaction based on the conditions and circumstances
are reasonably comparable to quantity, terms, date of contract, and place of delivery, and allow for
appropriate differences based on that determination. The commission adds and adopts new §336.1315(1)
to provide the commission the ability to determine a reasonable level of the affiliate expense if it finds

that an affiliate expense for the test period is unreasonable.

The commission adopts new §336.1317, Contracted Disposal Rates, to establish the procedures for
determining contracted disposal rates. The commission adopts new §336.1317(a) to allow the licensee to
contract with any person to provide a contract disposal rate that is lower than the maximum disposal rate.
The commission adopts new §336.1317(b) to provide a mechanism for commission approval of a contract
or contract amendment. In response to public comments, the commission adds the word "unreasonable" to
this section to clarify that a contract disposal rate must not result in unreasonable discrimination between

generators for the same services provided by the licensee.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION



Texas Commission on Environmental Quality Page 19
Chapter 336 - Radioactive Substance Rules

Rule Project No. 2007-029-336-PR

The commission adopts the rulemaking action under the regulatory analysis requirements of Texas
Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it
does not meet the definition of "a major environmental rule" as defined in the statute. "A major
environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce
risks to human health from environmental exposure and that may adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The rulemaking amends Chapter 336 for the regulation of
radioactive materials. The rulemaking to Chapter 336 establishes the qualifications and duties of the RSO
and radiation safety committee, establishes requirements for emergency plans for responding to releases,
establishes application fees for radioactive materials licenses, establishes fees for the disposal of low-level
radioactive waste, and clarifies requirements that apply to source material recovery and by-product
disposal. The rulemaking does not adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the public health and safety of the state or a
sector of the state. The adopted rules for the RSO, radiation safety committee, and emergency plans are
requirements that already applied to the licensing programs at the Department of State Health Services,
but were inadvertently omitted from the rules transferred from the department during the Phase 1
rulemaking implementing SB 1604. Additional amendments clarify requirements in Subchapter L that
apply to source material recovery or by-product disposal. While these rules do address application fees
and waste disposal fees, the commission does not anticipate that the new fees will adversely affect in a
material way the economy, productivity, competition, or jobs because costs associated with license
application fees or waste disposal fees would be passed on to the various customers of the licensee or
waste generators. The rulemaking action also amends application requirements for these licensing

programs in Chapter 305, amends technical requirements for injection wells and other wells for in situ
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uranium recovery in Chapter 331, amends financial assurance requirements in Chapter 37, amends public

notice requirements in Chapter 39, and amends public participation requirements in Chapter 55.

Furthermore, the rulemaking action does not meet any of the four applicability requirements listed in
Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies to a major
environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless the rule is
specifically required by state law; 2) exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the federal government to implement a state and
federal program; or 4) adopt a rule solely under the general powers of the agency instead of under a
specific state law. The rulemaking action does not exceed a standard set by federal law, an express
requirement of state law, a requirement of a delegation agreement, nor does it adopt a rule solely under

the general powers of the agency.

THSC, Chapter 401, authorizes the commission to regulate the disposal of most radioactive substances in
Texas. THSC, §§401.051, 401.103, 401.104, and 401.412 authorize the commission to adopt rules for the
control of sources of radiation and the licensing of the disposal of radioactive substances. In addition, the
State of Texas is an "Agreement State" authorized by the NRC to administer a radiation control program

under the Atomic Energy Act of 1954, as amended (Atomic Energy Act). The adopted rules are

compatible with federal law.

The adopted rules do not exceed an express requirement of state law. THSC, Chapter 401, establishes

general requirements, including requirements for fees, for the licensing and disposal of radioactive
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substances, source material recovery, and commercial radioactive substances storage and processing.
THSC, §401.245 requires the commission to adopt compact waste disposal fees by rule. The purpose of

the rulemaking is to implement statutory requirements consistent with recent amendments to THSC,

Chapter 401, as provided in SB 1604 and HB 1567.

The adopted rules are compatible with a requirement of a delegation agreement or contract between the
state and an agency of the federal government. The State of Texas has been designated as an "Agreement
State" by the NRC under the authority of the Atomic Energy Act. The Atomic Energy Act requires that
the NRC find that the state radiation control program is compatible with the NRC requirements for the
regulation of radioactive materials and is adequate to protect health and safety. Under the Agreement
Between the United States Nuclear Regulatory Commission and the State of Texas for Discontinuance of
Certain Commission Regulatory Authority and Responsibility Within the State Pursuant to Section 274 of
the Atomic Energy Act of 1954, as Amended, NRC requirements must be implemented to maintain a
compatible state program for protection against hazards of radiation. The adopted rules are compatible

with the NRC requirements and the requirements for retaining status as an "Agreement State."

These rules are adopted under specific authority of the THSC, Chapter 401. THSC, §§401.051, 401.103,
401.104, 401.245, and 401.412 authorize the commission to adopt rules for the control of sources of
radiation and the licensing of the disposal of radioactive substances. The commission invited public

comment on the Draft Regulatory Impact Analysis Determination. No comments were received.

TAKINGS IMPACT ASSESSMENT
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The commission evaluated these rules and performed a preliminary assessment under the Private Real

Property Rights Preservation Act, Texas Government Code, Chapter 2007. The commission's preliminary

assessment is that implementation of these adopted rules would not constitute a taking of real property.

The purpose of these rules is to implement changes to the TRCA required by SB 1604, 80th Legislature,
2007 and HB 1567, 78th Legislature, 2003 for the licensing of by-product material, recovery of source
material, commercial radioactive substances processing and storage, and low-level radioactive waste
disposal; as well as fee setting for the disposal of low-level radioactive waste. The adopted rules to
Chapter 336 would substantially advance this purpose by establishing the requirements for the licenses
that are subject to the transfer of jurisdiction under SB 1604 or changes in HB 1567 and establishing the
rate-setting process for the assessment of fees for the disposal of low-level radioactive waste under HB

1567.

Promulgation and enforcement of these adopted rules would be neither a statutory nor a constitutional
taking of private real property. The adopted rules do not affect a landowner's rights in private real
property because this rulemaking action does not constitutionally burden, nor restrict or limit, the owner's
right to property and reduce its value by 25% or more beyond which would otherwise exist in the absence
of the regulations. The adopted rules address licensing and fee requirements and do not affect real
property. The adopted rules would affect those who choose to conduct licensed radioactive materials
activities under Chapter 336 or those who generate and dispose low-level radioactive. Therefore, the
adopted rules do not affect real property in a manner that is different than would have been affected

without these revisions.
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CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission invited public comment regarding the consistency with the coastal management program

during the public comment period. No comments were received on the coastal management program.

PUBLIC COMMENT

The commission held a public hearing on September 16, 2008. The public comment period closed on
October 6, 2008. The commission received comments from Advocates for Responsible Disposal in Texas
(ARDT), Entergy, Mesteia Uranium, LLC (Mestefa), Lone Star Chapter of the Sierra Club (Sierra Club),
South Texas Project (STP), Texas Mining and Reclamation Association (TMRA), URI, Inc. (URI), Hance

Scarborough, LLP on behalf of Waste Control Specialists LLC (WCS), and one individual.

RESPONSE TO COMMENTS
General
TMRA commented on §336.1(f)(3) pointing out that the abbreviation for picocuries per gram is "pCi/g"

and not "PCi1/G."

The radioactivity concentration units shown in the proposed rules have been revised to reflect the

correct abbreviations for picocuries per gram.

Radioactive Substance Fees
Mesteiia and TMRA commented on §336.105(a)(4), which relates to the amounts of various fees involved
with new applications, stating that fees should be justified and equal the cost to conduct a review and

appear to be excessive.
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The commission assumes this comment refers to §336.105(b)(4) rather than 8336.105(a)(4). No

changes were proposed to the application fees in 8336.105(a)(4) or §336.105(b)(4) as part of this
rulemaking. Section 336.105(b)(4) was part of the SB 1604 Implementation Phase | and became
effective on February 28, 2008. The application fees reflect the anticipated costs for commission

action on a new application. No changes were made in response to this comment.

Mesteiia and TMRA commented on §336.105(a)(7) asking for clarification on the word "noncontiguous."

The commission assumes this comment refers to 8336.105(b)(7) since there is no 8336.105(a)(7). The
meaning of noncontiguous is the same as the Webster dictionary definition - (1) not being in actual
contact; (2) not touching along a boundary or a point. No changes were proposed to §336.105(b)(7)
as part of this rulemaking. Section 336.105(b)(7) was part of the SB 1604 Implementation Phase |
and became effective on February 28, 2008. Source material licenses with noncontiguous facilities
such as uranium mines in two different locations are subject to a higher annual fee. No changes

were made in response to this comment.

Mesteiia and TMRA commented on §336.105(a)(9) which relates to the fees proposed in §336.105(a)(7)

and the commenter's perception of "double-dipping."

The commission assumes this comment refers to 8336.105(b)(9) since there is no 8336.105(a)(9). No
changes were proposed to §336.105(b)(9) as part of this rulemaking. Section §336.105(b)(9) was

part of the SB 1604 Implementation Phase | and became effective on February 28, 2008. Section
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336.105(b)(4) lists the annual fees charged for facilities regulated under Subchapter L. Section
336.105(b)(7) identifies two classes of noncontiguous facilities added to a license for which the
annual fee is increased by 25%. This 25% increase would cover the additional annual
administrative costs to the agency for review and regulation of a larger licensed uranium recovery
operation. Section 336.105(b)(9) adds a one-time fee of $28,658 for an in situ wellfield on

noncontiguous property to cover the one-time license amendment review costs. No changes were

made in response to this comment.

Sierra Club suggested higher fees for a major amendment for Subchapter L or Subchapter M, since they
could involve very complicated analysis given the nature of the waste. Sierra Club suggested adding
language which would state that an application for a major amendment of a license issued under

Subchapter L or M of Chapter 336 be accompanied by an application fee of $25,000.

The commission does not agree with this comment. The commission believes that an application fee
of $10,000 is appropriate to recover the commission’s cost for a major amendment. Additionally, a
provision already exists in §336.105(f) which allows the commission to assess and collect additional
fees from the applicant to recover costs such as costs that exceed the $10,000 application fee. No

changes were made in response to this comment.

General Licensing
Mestenia and TMRA commented on §336.208(a)(2) which relates to the experience requirement for a

RSO. Both commenters suggested that an additional phrase be added to §336.208(a)(2) that would read
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"working with radiation detection and measurement equipment and have an understanding of the uranium

recovery process" consistent with NRC Regulatory Guide 8.30.

The commission does not agree with this comment. Section 336.208(a)(2) is written to describe
general requirements for all RSOs for TCEQ radioactive material licenses, not just RSOs at
uranium recovery facilities. The commission agrees that an RSO should have specific knowledge
and expertise related to the activity actually authorized in a radioactive material license. It is
presumed that the one year of relevant experience working under the direct supervision of the RSO
at a uranium or mineral extraction/recovery, radioactive waste processing, or radioactive waste or
by-product material disposal facility would include the use of radiation detection and measurement
equipment, among other radiologically related activities involved with such work. If specific
training requirements warrant identification based on the type of activities authorized in a license,
the commission will, and has, listed additional requirements for an RSO in individual licenses.
Thus, it was not considered necessary to list in rule all activities that would comprise the desired
suite of work experience (e.g., air sampling, both occupational and environmental; bioassay
program; radiation survey/detection pr