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The Texas Natural Resource Conservation Commission (TNRCC or commission) proposes amendments

to §39.105, Application for a Class 1 Modification of an Industrial Solid Waste, Hazardous Waste, or

Municipal Solid Waste Permit, and §39.403, Applicability, and proposes new §39.106, Application  for

Modification of a Municipal Solid Waste Permit or Registration.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

In 1993, the commission adopted §305.70 of this title (relating to Municipal Solid Waste Class I

Modifications), which established a process to allow administrative approval of certain changes to

municipal solid waste (MSW) permits.  The section identified the changes to an MSW facility or

operation that qualified for this administrative approval and defined eligible changes as those that are

minor, routine in nature, do not substantially alter permit conditions, and maintain or improve

environmental protection standards.  In addition, the new section was considered a mechanism whereby

many facilities would be able to begin compliance with the recently promulgated federal regulations (40

Code of Federal Regulations Part 258 (relating to Criteria for Municipal Solid Waste Landfills)),

commonly referred to as “Subtitle D upgrades,” which called for stricter operation, design, and

management standards for all MSW landfill facilities.  Until the modification rule was adopted, changes

to permits to incorporate the new standards could only have been made through the more formal and

lengthy amendment process.  Under the modification rule, the stricter federal standards were able to be

implemented more expeditiously.

The rule required mailed notice in accordance with then-existing §305.103(b) of this title (relating to

Notice by Mail) to certain persons if the permit modification sought was one that was marked with a

superscript “1."  Although the superscript notation was discussed in the preambles to the proposed and
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adopted versions of the rule, the superscript did not appear in the published adopted version of the rule. 

Therefore, an applicant cannot currently be required to provide the mailed notice described in the rule,

and the mailed notice provisions once found in §305.103(b) have been relocated to other commission

rules.

Since the urgency of implementing Subtitle D upgrades has long since subsided, the commission on

May 19, 2000 decided that the use of the §305.70 permit modification process for Subtitle D upgrades

would not continue beyond May 19, 2003, and that such a change to a permit can only be accomplished

through a major amendment.  Therefore, the commission has initiated this rulemaking to replace the

existing §305.70 with a new §305.70 that will rectify the superscript defect, exclude references to

obsolete sections, establish a clearer set of mailed notice requirements, identify more specifically the

changes which can be made to permits through the modification process, expand the modification

process to include changes to MSW facility registrations, and reflect the recent commission decision to

not allow Subtitle D upgrades to be implemented through the permit modification process after May 19,

2003.  As part of this rulemaking, §39.105 will be amended by transferring and expanding the public

notice procedures pertaining to MSW permits into new §39.106, to supplement the public notice

requirements of new §305.70.  Concurrently, the amendment to §39.403 is being proposed to reflect the

change in the title of §39.105 and to reflect the relocation of notice requirements pertaining to MSW

facility modifications to the new §39.106.

SECTION BY SECTION DISCUSSION

Presently, §39.105(a) describes the notice requirements for modifications to industrial solid waste or

hazardous waste permits as well as for modifications to MSW permits.  Section 39.105(b) provides that
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the text of the required notice shall include the information listed in §39.11 of this title (relating to Text

of Public Notice).  In the case of industrial solid waste or hazardous waste permits, the text of the

required notice shall also include the information identified in §305.69 of this title (relating to Solid

Waste Permit Modification at the Request of the Permittee).  Section 39.105(c) provides that if the

required notice is notice by mail, that notice shall be provided to persons listed in §39.13 of this title

(relating to Mailed Notice).

The proposed amendment to §39.105 will remove all references to modifications to MSW permits,

leaving this section to only apply to Class 1 modifications of an industrial solid waste or hazardous

waste permit.

The proposed new §39.106 will apply to applications for modification of an MSW permit or

registration.  Section 39.106(a) provides what information shall be included in the text of a modification

notice, and states that the mailed notice shall be provided by the person holding the permit or

registration.  Section 39.106(b) specifies that when a mailed notice is required by proposed new

§305.70 of this title, such notice shall be mailed to the persons listed in §39.413 of this title (relating to

Mailed Notice).  Section 39.106(c) specifies that notice by publication shall also be provided by a

permittee applying for a modification under proposed §305.70(k)(8) (relating to Subtitle D upgrades for

landfills).  The rule describes criteria for selecting a publisher and explains the requirements for the text

of the published notice.
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The proposed amendment to §39.403(c)(9) will reflect the change in title of §39.105 which will indicate

that notice requirements for applications for modification of MSW permits will no longer be covered

under §39.105.

The proposed amendment to §39.403(c)(10) will indicate that notice requirements for applications for

modification of MSW permits and registrations will now be covered under new §39.106.

FISCAL NOTE:  COSTS TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Appropriations, has determined that for

the first five-year period the proposed amendments are in effect there will be no fiscal impacts for

approximately 390 local government-owned and -operated MSW facilities that would be affected by the

proposed amendments if they request modifications to permits or registrations that require public

notification.  The proposed amendments are administrative in nature and do not introduce regulations

that would have a fiscal impact on units of state and local government.

The proposed amendments transfer and expand the public notice procedures for MSW facilities into a

new section.  This new section only provides administrative procedures and required information for

sending  notices to the public concerning modification applications.  The actual regulatory requirements

and guidelines for modification applications and required public notices are being proposed in

concurrent rulemaking.

Since the proposed amendments are administrative in nature and do not add additional regulatory

requirements that have not already been proposed in concurrent rulemaking, the commission estimates
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there will be no additional costs to the approximately 390 local government-owned and -operated MSW

facilities affected by this rulemaking other than the cost to mail notices, which was estimated to be

$0.45 per notice as detailed in the concurrent rulemaking.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for each year of the first five years the proposed amendments are in

effect, the public benefit anticipated from enforcement of and compliance with the proposed

amendments will be increased public awareness concerning proposed changes to MSW facilities.

The proposed amendments transfer and expand the public notice procedures for changes to MSW

facilities into a new section.  This new section only provides administrative procedures and required

information for sending notices to the public concerning modification applications.  The actual

regulatory requirements and guidelines for modification applications and required public notices are

being proposed in concurrent rulemaking.

Since the proposed amendments are administrative in nature and do not add additional regulatory

requirements that have not already been proposed in concurrent rulemaking, the commission estimates

there will be no additional costs to the approximately 83 individual and business-owned and -operated

MSW facilities affected by this rulemaking other than the cost to mail notices, which was estimated to

be $0.45 per notice as detailed in the concurrent rulemaking.



Texas Natural Resource Conservation Commission Page 6
Chapter 39 - Public Notice
Rule Log No. 1997-186-305-WS

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse economic effects are anticipated to the approximately 83 small or micro-business-owned and

-operated MSW facilities as a result of the proposed amendments.  The proposed amendments transfer

and expand the public notice procedures for MSW facilities into a new section.  This new section only

provides administrative procedures and required information for sending notices to the public

concerning modification applications.  The actual regulatory requirements and guidelines for

modification applications and required public notices are being proposed in concurrent rulemaking.

Since the proposed amendments are administrative in nature and do not add additional regulatory

requirements that have not already been proposed in concurrent rulemaking, the commission estimates

there will be no additional costs to the approximately 83 individual and business-owned and -operated

MSW facilities affected by this rulemaking other than the cost to mail notices, which was estimated to

be $0.45 per notice as detailed in the concurrent rulemaking.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light of the regulatory analysis requirements

of Texas Government Code, §2001.0225 and determined that the rulemaking is not subject to

§2001.0225 because it is does not meet the definition of a "major environmental rule" as defined in the

act and it does not meet any of the four applicability requirements listed in §2001.0225(a).  "Major

environmental rule" means a rule the specific intent of which is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state.  As for the four applicability requirements, the
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proposal does not exceed a standard set by federal law, exceed an express requirement of state law,

exceed a requirement of any delegation agreement or contract between the state, the commission, and

an agency or representative of the federal government, nor are the repeal and new rule proposed solely

under the general powers of the agency.  Additionally, the proposal is not anticipated to adversely affect

in a material way the economy, a sector of the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state because the purpose of

the proposal is to clarify the requirements for providing notice when making changes to permits and

registrations for MSW facilities.  The commission invites public comment on the draft regulatory

impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for these proposed rules under Texas

Government Code, §2007.043.  The following is a summary of that assessment.  The specific purpose

of the proposed amendment and new section is to revise the commission rules to clarify procedures for

public participation in the processing of applications for modifications of MSW permits and

registrations.  The proposal relates to procedures for providing public notice and providing opportunity

for public comment.  The proposed rules will substantially advance these stated purposes by clarifying

and providing specific provisions on the aforementioned matters.  Promulgation and enforcement of

these rules will not affect private real property which is the subject of the rules because the proposed

language consists of amendments and new sections relating to the commission’s procedural rules.
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CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission has reviewed the proposed rulemaking and found that the rules are neither identified in

Texas Coastal Coordination Act Implementation Rules, 31 TAC §505.11, relating to Actions and Rules

Subject to the Coastal Management Program, nor will they affect any action or authorization identified

in Coastal Coordination Act Implementation Rules, 31 TAC §505.11.  Therefore, the proposed rules

are not subject to the Texas Coastal Management Program.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, Office of Environmental Policy, Analysis, and

Assessment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-4808.  All

comments should reference Rule Log Number 1997-186-305-WS.  Comments must be received by 5:00

p.m., July 9, 2001.  For further information, please contact Hector Mendieta, Policy and Regulations

Division, at (512) 239-6694.

STATUTORY AUTHORITY

The amended section and new section are proposed under Texas Water Code, §5.103, which provides

the commission the authority to adopt and enforce rules necessary to carry out its powers and duties

under the laws of this state; Health and Safety Code (HSC), §361.011, which provides the commission

all powers necessary and convenient to carry out its responsibilities concerning the regulation and

management of municipal solid waste; and HSC, §361.024, which provides the commission authority to

adopt and promulgate rules consistent with the general intent and purposes of the Act.

The proposed amendments and new section implement Texas Health and Safety Code, Chapter 361.
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SUBCHAPTER B:  PUBLIC NOTICE OF SOLID WASTE APPLICATIONS

§39.105, §39.106

§39.105.  Application for a Class 1 Modification of an Industrial Solid Waste [,] or Hazardous

Waste [, or Municipal Solid Waste] Permit.

(a)  Notice requirements for Class 1 modifications are in §305.69 of this title (relating to Solid

Waste Permit Modification at the Request of the Permittee) for industrial solid waste or hazardous

waste permits.

[(a)  Notice requirements for Class I modifications are in:]

[(1)  §305.69 of this title (relating to Solid Waste Permit Modification at the Request of

the Permittee) for industrial solid waste or hazardous waste permits; or ]

[(2)  §305.70 of this title (relating to Municipal Solid Waste Class I Modifications) for

municipal solid waste permits.]

(b)  The text of required notice shall follow the requirements of §39.11 of this title (relating to

Text of Public Notice) and [.  If the application is for modification of an industrial solid waste or

hazardous waste permit,] the additional requirements in §305.69 of this title [apply].
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(c)  When mailed notice is required, the applicant shall mail notice to the persons listed in

§39.13 of this title (relating to Mailed Notice).

§39.106.  Application for Modification of a Municipal Solid Waste Permit or Registration.

(a)  When mailed notice is required by §305.70(k) or (l) of this title (relating to Municipal Solid

Waste Permit and Registration Modifications), the mailed notice shall be mailed by the permit or

registration holder and the text of the notice shall comply with §39.411(b)(1) - (3), (6), (7), and (12) of

this title (relating to Text of Public Notice).

(b)  When required by §305.70 of this title (relating to Municipal Solid Waste Permit and

Registration Modifications), notice shall be mailed by the permit or registration holder to the persons

listed in §39.413 of this title (relating to Mailed Notice).

(c)  Notice in a form prescribed by the executive director shall also be published by the

permittee requesting a modification under §305.70(k)(8) of this title (relating to upgrades of landfills to

meet the standards of Title 40 Code of Federal Regulations Part 258).  The permittee shall file an

affidavit with the executive director certifying facts that constitute compliance with this requirement. 

The permittee shall publish notice in a newspaper of the largest general circulation that is published in

the county in which the facility is located.  If a newspaper is not published in the county, the notice

must be published in a newspaper of general circulation in the county in which the facility is located or

proposed to be located.  The text of the notice by publication shall contain the information listed in

subsection (a) of this section and any other information required by the executive director.



Texas Natural Resource Conservation Commission Page 11
Chapter 39 - Public Notice
Rule Log No. 1997-186-305-WS

SUBCHAPTER H:  APPLICABILITY AND GENERAL PROVISIONS

§39.403

STATUTORY AUTHORITY

The amended section is proposed under Texas Water Code, §5.103, which provides the commission the

authority to adopt and enforce rules necessary to carry out its powers and duties under the laws of this

state; Health and Safety Code (HSC), §361.011, which provides the commission all powers necessary

and convenient to carry out its responsibilities concerning the regulation and management of municipal

solid waste; and HSC, §361.024, which provides the commission authority to adopt and promulgate

rules consistent with the general intent and purposes of the Act.

The proposed amendment implements Texas Health and Safety Code, Chapter 361.

§39.403.  Applicability

(a) - (b)  (No change.)

(c)  Notwithstanding subsection (b) of this section, Subchapters H - M of this chapter do not

apply to the following actions and other applications where notice or opportunity for contested case

hearings are otherwise not required by law: 

(1) - (8)  (No change.)
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(9)  applications for Class 1 modifications of industrial or hazardous waste permits

under §305.69(b) (relating to Solid Waste Permit Modification at the Request of the Permittee).  Notice

for Class 1 modifications shall comply with the requirements of §39.105 of this title (relating to

Application for a Class 1 Modification of an Industrial Solid Waste [,] or Hazardous Waste [, or

Municipal Solid Waste] Permit), without regard to the date of administrative completeness, except that

text of notice shall comply with §39.411 of this title (relating to Text of Public Notice) and §305.69(b)

of this title;

(10)  applications for [Class I] modifications of municipal solid waste permits and

registrations under §305.70 of this title (relating to Municipal Solid Waste Permit and Registration

[Class I] Modifications).  Notice for [Class I] modifications shall comply with the requirements of

§39.106 [§39.105] of this title (relating to Application for Modification of a Municipal Solid Waste

Permit or Registration), without regard to the date of administrative completeness [, except that text of

notice shall comply with §39.411 of this title];

(11) - (14)  (No change.)

(d) - (e)  (No change.)


