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Texas Commission on Environmental Quality 
INTEROFFICE MEMORANDUM 

 

To: Commissioners 
 

Date: September 3, 2014 

Thru: Bridget C. Bohac, Chief Clerk 
Richard A. Hyde, P.E., Executive Director 
 

From: Brent Wade, Deputy Director 
Office of Waste 
 

Subject: Docket No. 2014-0902-RUL 
Project No. 2014-028-PET-NR 
2nd Revised back-up for the Commission's Order regarding the petition for 
rulemaking filed by Waste Control Specialists LLC. 
 

 
At the request of OGC, the attached Order contains revisions, identified in highlight/strikeout 
format, which have been made since revised back-up was filed on August 29, 2014.  
 
 
 
Enclosure 

 
cc: Chief Clerk, 2 copies 

Executive Director's Office 
Marshall Coover 
Tucker Royall 
Pattie Burnett 
Office of General Counsel 
Charles Maguire 
Kris Hogan 
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DECISION OF THE COMMISSION  

REGARDING THE PETITION FOR RULEMAKING  
FILED BY WASTE CONTROL SPECIALISTS LLC 

 
Docket No. 2014-0902-RUL 

Rule Project No. 2014-028-PET-NR 
 
 

On September 10, 2014, the Texas Commission on Environmental Quality 
(Commission) considered the petition for rulemaking filed by the Waste Control 
Specialists LLC, otherwise known as the "petitioner." The petitioner, filed its petition on 
July 21, 2014, with the Office of the Chief Clerk requesting that the commission amend 
30 TAC Chapter 336, Radioactive Substances Rules, by modifying certain provisions 
related to regulatory criteria for certain types of radioactive wastes so as to better align 
certain definitions and disposal criteria in Chapter 336 with state and federal statutes 
and regulations. 

 
IT IS THEREFORE ORDERED BY THE COMMISSION pursuant to 

Administrative Procedure Act, Texas Government Code, § 2001.021 that the executive 
director to initiate rulemaking. 

 
This Decision constitutes the decision of the Commission required by the Texas 

Government Code, § 2001.021(c). 

 
 
Issue Issued date:       
 
 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
 

 
 
Bryan W. Shaw, Ph.D., P.E., Chairman 



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

 AGENDA ITEM REQUEST 
for a Petition for Rulemaking 

 
AGENDA REQUESTED: September 10, 2014 
 
DATE OF REQUEST: August 22, 2014 
 
INDIVIDUAL TO CONTACT REGARDING CHANGES TO THIS 
REQUEST, IF NEEDED:  Kris Hogan, (512) 239-6812 
 
 
CAPTION:  Docket No. 2014-0902-RUL.  Consideration of a petition 
for rulemaking under Section 20.15 of 30 TAC Chapter 20, Rulemaking. 
 
The petition was filed with the Texas Commission on Environmental 
Quality on July 21, 2014, by Waste Control Specialists LLC (petitioner). The 
petitioner requested that the commission amend 30 TAC Chapter 336, 
Radioactive Substances Rules, by modifying certain provisions related to 
regulatory criteria for certain types of radioactive wastes so as to better 
align certain definitions and disposal criteria in Chapter 336 with state and 
federal statutes and regulations. 
(Charles Maguire, Amie Richardson)  (Project No. 2014-028-PET-NR) 
 
 
 
Brent Wade     Charles Maguire   
Deputy Director    Division Director 

 
 
Kristina M. Hogan  
Agenda Coordinator 

 
 
 
 



Texas Commission on Environmental Quality 
Interoffice Memorandum

 
To: 
 
Thru: 
 
 
From: 
 
 
Subject: 
  
Docket No.:

 
Commissioners 
 
Bridget C. Bohac, Chief Clerk 
Richard A. Hyde, P.E., Executive Director 
 
Brent Wade, Deputy Director 
Office of Waste 
 
Consideration of a Petition for Rulemaking 
 
2014-0902-RUL 

 
Date:  August 22, 2014

 
Project No.: 2014-028-PET-NR 
 
 
Who Submitted the Petition: 
On July 21, 2014, the Texas Commission on Environmental Quality (TCEQ) received a 
petition for rulemaking from Waste Control Specialists LLC (petitioner or WCS). 
 
What the Petitioner Requests: 
The petitioner requests that the commission amend 30 TAC Chapter 336, Radioactive 
Substances Rules, by modifying certain provisions related to regulatory criteria for certain 
types of radioactive wastes so as to better align certain definitions and disposal criteria in 
Chapter 336 with state and federal statutes and regulations.    

In their petition, the petitioner states: 

Certain existing regulations in Chapter 336 concerning "low-level radioactive waste" and 
"federal facility waste" are inconsistent with the Texas Radiation Control Act ("TRCA") and 
the federal Low-Level Radioactive Waste Policy Amendments Act of 1985 ("LLWPAA").  
Under the TRCA and the LLWPAA, the term "federal facility waste" includes certain low-
level radioactive waste ("LLW") that is classified as greater than Class C ("GTCC") LLW 
and other waste known as GTCC-like LLW.1 TCEQ's current regulations, however, define 
the term "federal facility waste" differently than the TRCA by expressly excluding GTCC 
LLW from the definition. Similarly, TCEQ's regulatory definition of "low-level radioactive 
waste" differs from the definition of that term in the TRCA by expressly excluding 
transuranic ("TRU") waste, and, while the TRCA does not define "transuranic waste," the 
TCEQ's definition differs from the definition used by the United States Environmental 
Protection Agency ("EPA") and other relevant agencies. TCEQ should amend these 
regulatory definitions to make them consistent with the statutes and with relevant federal 
regulations. 
 
The petitioner proposes very specific rule language changes: 

                                                   
1 LLW generated or owned by the United States Department of Energy ("DOE") is encompassed by the TRCA's 
definition of "federal facility waste." However, such DOE waste is not classified according to the classification system 
developed by the Nuclear Regulatory Commission ("NRC"). Thus, certain DOE waste that possesses the same 
characteristics as GTCC waste is known as "GTCC-like LLW." 



Commissioners 
Page 2 
August 22, 2014 
 
Re:  Docket No. 2014-0902-RUL 
 
 
 

Amend 30 TAC §336.2(50) as follows: 
 

(50) Federal facility waste--Low-level radioactive waste that is the responsibility of 
the federal government under the Low-Level Radioactive Waste Policy Act, as 
amended by the Low-Level Radioactive Waste Policy Amendments Act of 1985 (42 
United States Code, §2021b-2021j). Excluded from this definition is low-level 
radioactive waste that is classified as greater than Class C in § 336.362 of this title 
(relating to Appendix E. Classification and Characteristics of Low-Level Radioactive 
Waste). 

 
Amend 30 TAC §336.2(77) as follows: 
 

(77) Low-level radioactive waste-- 
 
[. . .] 
 
(B) Low-level radioactive waste does not include: 

(i) high-level radioactive waste defined by 10 CFR §60.2; 
(ii) spent nuclear fuel as defined by 10 CFR §72.3; 
(iii) transuranic waste as defined in this section; 
(iii) (iv) byproduct material as defined by paragraph (16)(B) - (E) of this 
section; 
(iv) (v) naturally occurring radioactive material (NORM) waste; or 
(v) (vi) oil and gas NORM waste. 

 
[. . .] 

 
Amend 30 TAC §336.2(141) as follows: 
 

(141) Transuranic waste--For the purposes of this chapter, wastes containing alpha 
emitting transuranic radionuclides with a half-life greater than twenty five years at 
concentrations greater than 100 nanocuries/gram, except for: (1) wastes that the 
United States Department of Energy has determined, with the concurrence of the 
United States Environmental Protection Agency, do not need the degree of isolation 
required by 40 CFR Part 191; or (2) wastes that the commission has approved for 
disposal in accordance with §336.733 of this title. 

 
Amend 30 TAC §336.362(a)(2)(D) as follows: 
 

(D) Waste that is not generally acceptable for near-surface disposal is waste for 
which form and disposal methods must be different, and in general more stringent, 
than those specified for Class C waste. Disposal of low-level radioactive waste 
exceeding the Class C limitations specified in this section that results from activities 
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licensed by the United States Nuclear Regulatory Commission (NRC) is subject to 
NRC's authority. Disposal of this waste is regulated by the United States Nuclear 
Regulatory Commission. 

 
Amend 30 TAC §336.701(b) as follows: 
 

(b) A licensee authorized to dispose of low-level radioactive waste under the rules in 
this 
subchapter shall not accept for disposal: 

(1) high-level radioactive waste as defined in 10 Code of Federal Regulations 
(CFR) §60.2 as amended through October 27, 1988 (53 FR 43421) (Definitions--
high-level radioactive wastes in geologic repositories); 
(2) byproduct material as defined in §336.2(13)(B) of this title; or 
(3) spent or irradiated nuclear fuel; 
(4) waste that is not generally acceptable for near-surface disposal as specified in 
§ 336.362 of this title (relating to Appendix E. Classification and Characteristics 
of Low-Level Radioactive Waste); or 
(5) waste that exceeds Class C limitations as specified in § 336.362 of this title. 

 
Amend 30 TAC §336.733 by adding a new subsection (d) as follows: 
 

(d) The commission may, upon request or on its own initiative, authorize other 
provisions for the classification and characteristics of waste on a specific basis, if, 
after evaluation of the specific characteristics of the waste, disposal site, and method 
of disposal, it finds reasonable assurance of compliance with the performance 
objective specified in this chapter. 

 
Recommended Action and Justification: 
The executive director recommends rulemaking after a few stakeholder meetings to 
determine which sections of the rules and language should be addressed. The executive 
director cannot determine if the petitioner's specific rule language revisions requested are 
appropriate without further input from stakeholders, especially input from the United 
States Department of Energy and the United States Nuclear Regulatory Commission. The 
executive director agrees that the current rules regarding GTCC and TRU may not comport 
with the current federal statutes, regulations and policies and may create unnecessary 
conflicts with disposal at the low-level radioactive disposal federal facility contracted with 
United States Department of Energy.   
 
The executive director agrees that the GTCC and TRU concepts and definitions are not 
mentioned specifically in federal or Texas statute and Texas rules should be revised to 
allow flexibility to accommodate changes in federal law, regulation and policy regarding 
GTCC and TRU disposal. In the past, TCEQ promulgated a rule based on the former 
situation in which there were no disposal options for GTCC or TRU, and when the federal 
agencies were not considering the disposal options available today. As stated in the recent 
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major amendment to the LLRW license R04100 the language regarding GTCC and TRU 
needs to accommodate the federal agencies' charged with making determinations as to 
what waste is determined to be "federal facility waste" without creating an issue with 
Texas' compatibility with NRC rules and Agreement State status.  

 

The executive director agrees that the Texas Legislature has remained silent on GTCC with 
regard to the federal facility waste definition, and currently only the TCEQ rules mention 
it. Unlike the TRCA definition of "federal facility waste,"2 the TCEQ regulatory definition 
states that "low-level radioactive waste that is classified as greater than Class C in §336.362 
of [TCEQ's rules]" is excluded from the definition of "federal facility waste." Section 
336.362 of TCEQ's rules, which states, "Waste that is not generally acceptable for near-
surface disposal is waste for which form and disposal methods must be different, and in 
general more stringent, than those specified for Class C waste.  Disposal of this waste is 
regulated by the United States Nuclear Regulatory Commission."3   

 

In summary, the executive director agrees that this rule language may not comport with 
current federal law, policy, and regulation, and would appreciate the opportunity to engage 
federal government and other stakeholders in a transparent process with public 
participation and formal comment that rulemaking will afford.  

 
Applicable Law: 

• Texas Government Code, §2001.021, which establishes the procedures by which an 
interested person may petition a state agency for the adoption of a rule 

• 30 TAC §20.15, which provides such procedures specific to the commission 
• Low-Level Radioactive Waste Policy Amendments Act of 1985 [("LLWPAA")] (42 

United States Code (USC), §§2021b - 2021j, subsection 3(b)(1) of the LLWPAA (42 
USC, §2021c(b)(1)) 

• Texas Health and Safety Code, §§401.0005 - 401.522, 401.2005(4), 401.216, 
401.2005(4) 

• 30 TAC §§336.2(50), (77), and (141), 336.362(a)(2)(D), 336.701(b), and 336.733 
(and all referenced federal statutes, rules and federal register citations therein) 

 
Agency contacts: 
Charles Maguire, Rule Project Manager, (512) 239-5308, Radioactive Waste Division 
Amie Richardson, Staff Attorney, (512) 239-2999 
Kris Hogan, Texas Register Coordinator, (512) 239-6812 
 
Attachment  
WCS Petition 
                                                   
2 Tex. Health & Safety Code § 401.2005(4). 
3 30 Tex. Admin. Code § 336.362(a)(2)(D) (emphasis added). 
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cc: Chief Clerk, 2 copies 

Executive Director's Office 
Marshall Coover 
Tucker Royall 
Pattie Burnett 
Office of General Counsel 
Charles Maguire 
Kris Hogan 
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On September 10, 2014, the Texas Commission on Environmental Quality 
(Commission) considered the petition for rulemaking filed by the Waste Control 
Specialists LLC, otherwise known as the "petitioner." The petitioner filed its petition on 
July 21, 2014 with the Office of the Chief Clerk requesting that the commission amend 
30 TAC Chapter 336, Radioactive Substances Rules to better align certain definitions 
and disposal criteria in Chapter 336 with state and federal statutes and regulations. 

 
IT IS THEREFORE ORDERED BY THE COMMISSION pursuant to 

Administrative Procedure Act, Texas Government Code, § 2001.021 that the executive 
director initiate rulemaking. 

 
This Decision constitutes the decision of the Commission required by the Texas 

Government Code, § 2001.021(c). 

 
 
Issue date:       
 
 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
 

 
 
Bryan W. Shaw, Ph.D., P.E., Chairman 
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