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Background and reason(s) for the rulemaking: 
In 2011, the 82nd Legislature passed House Bill (HB) 2694, relating to changes to the 
TCEQ's statutory authority and continuation of the agency for 12 years.  HB 2694, §5.03 
added §11.053 to the Texas Water Code (TWC), which was part of the commission's sunset 
report.  That section states that the executive director may temporarily suspend or adjust 
water rights during times of drought or other emergency shortage of water.  The 
commission must adopt rules to implement this section, including rules defining a drought 
or other emergency shortage of water, and specifying the conditions under which the 
executive director may issue an order under this section and terms of an order issued 
under this section, including the maximum duration of a temporary suspension or 
adjustment under this section.  The rules must also set out procedures for notice of, and 
opportunity for a hearing on, and the appeal to the commission of an order issued under 
this section.   
 
Scope of the rulemaking: 
 
These rules define "drought" and "emergency shortage of water," as well as other terms, 
and provide that the executive director may issue an order for the temporary suspension or 
adjustment of water rights during a drought or emergency shortage of water, and set out 
the conditions that must apply.  The priority doctrine will still govern in that senior water 
rights must be experiencing these conditions.  The factors set out in the bill can also be 
considered in deciding which water rights should be suspended or adjusted.  The order is 
for 180 days, unless otherwise specified in the Order, and can be extended for 90 days per 
extension.  The order may be issued without notice and hearing, but a hearing must be held 
before the commission to affirm, modify, or set aside, with notice to all water rights 
affected. 
 
A.)  Summary of what the rulemaking will do: 
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The rule allows the executive director to temporarily suspend or adjust water rights in 
times of drought or emergency water shortage. 
 
B.)  Scope required by federal regulations or state statutes: 
 
As provided by state statute, the rule allows the executive director to temporarily suspend 
or adjust water rights in times of drought or emergency water shortage. 
 
C.)  Additional staff recommendations that are not required by federal rule or 
state statute: 
 
None. 
 
Statutory authority: 
 
TWC, §5.013, providing the commission's authority over water rights permitting and 
enforcement; §5.102, providing the commission's general powers to perform acts 
authorized or implied by law; § 5.103, providing the commission's authority to adopt rules; 
and §11.053, providing the executive director the authority to temporarily suspend or 
adjust water rights during a drought or other emergency shortage of water. 
 
Effect on the: 
 
A.)  Regulated community:   
 
Because of the existing priority doctrine, water rights should not be impacted more than 
they are currently; however, the considerations in the bill could provide some flexibility in 
making suspensions or adjustments. 
 
B.)  Public:  Only water right holders will be impacted. 
 
C.)  Agency programs:  The agency will have to issue an order, but this is unlikely to 
require more work than currently required to respond to senior calls, except for appeal 
procedures.  Water rights, enforcement programs, and legal programs will have more work 
on appeal procedures but can absorb any additional work or costs with current resources. 
 
Stakeholder meetings: 
 
Yes, an informal stakeholder meeting was held on August 11, 2012.  Public comments were 
allowed from August 11 - 26, 2011.  Several comments were filed and are located on the 
agency's drought webpage.  Comments were on the stringency of the rules in general, 
including the definitions of drought and emergency shortage of water.  All comments were 
considered.  Most commenters requested that the priority doctrine be upheld.  Many 
commenters wanted strong enforcement of drought management plans. 
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Potential controversial concerns and legislative interest: 
 
Rulemaking will be very controversial on all issues including definitions, how suspensions 
and adjustments are made, drought contingency plans, conditions for issuing an order, and 
appeal procedures.  The rule team wrote the rule to require senior water right protection 
for all actions. 
 
 
Will this rulemaking affect any current policies or require development of 
new policies? 
 
This rulemaking adds clarity and factors that the executive director must consider in 
addition to the commission's current senior call procedures. 
 
What are the consequences if this rulemaking does not go forward? Are there 
alternatives to rulemaking? 
 
If the rulemaking does not proceed, the TCEQ will not be in compliance with the statute, 
which requires rulemaking.  There are no alternatives. 
 
Key points in the proposal rulemaking schedule: 

Anticipated proposal date:    October 18, 2011 
Anticipated Texas Register publication date:    November 4, 2011 
Public hearing date (if any):    December 1, 2011 
Public comment period:    November 4, 2011 - December 5, 2011 
Anticipated adoption date:    April 11, 2012    

 
Agency contacts: 
Robin Smith, Project Manager, 239-0463, Environmental Law Division 
Michael Parrish, Texas Register Coordinator, 239-2548 
 
Attachments  
HB 2694, Section 5.03 
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