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SUBCHAPTER G: CERTIFICATES OF CONVENIENCE AND NECESSITY
§8291.101 - 291.107, 291.109 - 291.119, 291.120
Effective April 19, 2013

§291.101. Certificate Required.

(a) Unless otherwise specified, a utility, a utility operated by an affected county
except an affected county to which Local Government Code, §412.017 applies, or a water
supply or sewer service corporation may not in any way render retail water or sewer
utility service directly or indirectly to the public without first having obtained from the
commission a certificate that the present or future public convenience and necessity
requires or will require that installation, operation, or extension. Except as otherwise
provided by this subchapter, a retail public utility may not furnish, make available,
render, or extend retail water or sewer utility service to any area to which retail water or
sewer service is being lawfully furnished by another retail public utility without first
having obtained a certificate of public convenience and necessity that includes the area
in which the consuming facility is located.

(b) A person that is not a retail public utility or a utility or water supply
corporation that is operating under provisions pursuant to the Texas Water Code,
813.242(c) may not construct facilities to provide water or sewer service to more than
one service connection not on the property owned by the person and that are within the
certificated service area of a retail public utility without first obtaining written consent
from the retail public utility.

(c) A district may not provide services within an area for which a retail public
utility holds a certificate of convenience and necessity or within the boundaries of
another district without the district's consent, unless the district has a valid certificate of
convenience and necessity to provide services to that area.

(d) A supplier of wholesale water or sewer service may not require a purchaser to
obtain a certificate of public convenience and necessity if the purchaser is not otherwise
required by this chapter to obtain the certificate.

Adopted June 18, 2008 Effective July 10, 2008

8291.102. Criteria for Considering and Granting Certificates or
Amendments.

(a) In determining whether to grant or amend a certificate of public convenience
and necessity (CCN), the commission shall ensure that the applicant possesses the
financial, managerial, and technical capability to provide continuous and adequate
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service.

(1) For water utility service, the commission shall ensure that the applicant
is capable of providing drinking water that meets the requirements of Texas Health and
Safety Code, Chapter 341 and commission rules and has access to an adequate supply of
water.

(2) For sewer utility service, the commission shall ensure that the
applicant is capable of meeting the commission's design criteria for sewer treatment
plants, commission rules, and the Texas Water Code (TWC).

(b) Where a new CCN is being issued for an area which would require
construction of a physically separate water or sewer system, the applicant must
demonstrate that regionalization or consolidation with another retail public utility is not
economically feasible. To demonstrate this, the applicant must at a minimum provide:

(1) a list of all public drinking water supply systems or sewer systems
within a two-mile radius of the proposed system;

(2) copies of written requests seeking to obtain service from each of the
public drinking water supply systems or sewer systems or demonstrate that it is not
economically feasible to obtain service from a neighboring public drinking water supply
system or sewer system;

(3) copies of written responses from each of the systems from which
written requests for service were made or evidence that they failed to respond;

(4) a description of the type of service that a neighboring public drinking
water supply system or sewer system is willing to provide and comparison with service
the applicant is proposing;

(5) an analysis of all necessary costs for constructing, operating, and
maintaining the new system for at least the first five years, including such items as taxes
and insurance;

(6) an analysis of all necessary costs for acquiring and continuing to
receive service from the neighboring public drinking water supply system or sewer
system for at least the first five years.

(c) The commission may approve applications and grant or amend a certificate
only after finding that the certificate or amendment is necessary for the service,
accommodation, convenience, or safety of the public. The commission may issue or
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amend the certificate as applied for, or refuse to issue it, or issue it for the construction
of a portion only of the contemplated system or facility or extension thereof, or for the
partial exercise only of the right or privilege and may impose special conditions
necessary to ensure that continuous and adequate service is provided.

(d) In considering whether to grant or amend a certificate, the commission shall
also consider:

(1) the adequacy of service currently provided to the requested area;

(2) the need for additional service in the requested area, including, but not
limited to:

(A) whether any landowners, prospective landowners, tenants, or residents have
requested service;

(B) economic needs;
(C) environmental needs;
(D) written application or requests for service; or

(E) reports or market studies demonstrating existing or anticipated growth in the
area;

(3) the effect of the granting of a certificate or of an amendment on the
recipient of the certificate or amendment, on the landowners in the area, and on any
retail public utility of the same kind already serving the proximate area, including, but
not limited to, regionalization, compliance, and economic effects;

(4) the ability of the applicant to provide adequate service, including
meeting the standards of the commission, taking into consideration the current and
projected density and land use of the area;

(5) the feasibility of obtaining service from an adjacent retail public utility;

(6) the financial ability of the applicant to pay for the facilities necessary to
provide continuous and adequate service and the financial stability of the applicant,
including, if applicable, the adequacy of the applicant's debt-equity ratio;

(7) environmental integrity;
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(8) the probable improvement in service or lowering of cost to consumers
in that area resulting from the granting of the certificate or amendment; and

(9) the effect on the land to be included in the certificated area.

(e) The commission may require an applicant for a certificate or for an
amendment to provide a bond or other financial assurance to ensure that continuous
and adequate utility service is provided. The commission shall set the amount of
financial assurance. The form of the financial assurance will be as specified in Chapter
37, Subchapter O of this title (relating to Financial Assurance for Public Drinking Water
Systems and Utilities).

(f) Where applicable, in addition to the other factors in this section the
commission shall consider the efforts of the applicant to extend service to any
economically distressed areas located within the service areas certificated to the
applicant. For purposes of this subsection, "economically distressed area™ has the
meaning assigned in TWC, §15.001.

(9) For two or more retail public utilities that apply for a CCN to provide water or
sewer utility service to an uncertificated area located in an economically distressed area
as defined in TWC, 815.001, the executive director shall conduct an assessment of the
applicants to determine which applicant is more capable financially, managerially and
technically of providing continuous and adequate service. The assessment shall be
conducted after the preliminary hearing and only if the parties are unable to resolve the
service area dispute. The assessment shall be conducted using a standard form designed
by the executive director and will include:

(1) all criteria from subsections (a) - (f) of this section;
(2) source water adequacy;

(3) infrastructure adequacy;

(4) technical knowledge of the applicant;

(5) ownership accountability;

(6) staffing and organization;

(7) revenue sufficiency;

(8) credit worthiness;
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(9) fiscal management and controls;
(10) compliance history; and

(11) planning reports or studies by the applicant to serve the proposed
area.

(h) Except as provided by subsection (i) of this section, a landowner who owns a
tract of land that is at least 25 acres and that is wholly or partially located within the
proposed service area may elect to exclude some or all of the landowner's property from
the proposed service area by providing written notice to the commission before the 30th
day after the date the landowner receives notice of a new application for a CCN or for an
amendment to an existing CCN. The landowner's election is effective without a further
hearing or other process by the commission. If a landowner makes an election under this
subsection, the application shall be modified so that the electing landowner's property is
not included in the proposed service area. An applicant for a CCN that has land removed
from its proposed certificated service area because of a landowner's election under this
subsection may not be required to provide service to the removed land for any reason,
including the violation of law or commission rules by the water or sewer system of
another person.

(1) A landowner is not entitled to make an election under subsection (h) of this
section but is entitled to contest the inclusion of the landowner's property in the
proposed service area at a hearing held by the commission regarding the application if
the proposed service area is located within the boundaries or extraterritorial jurisdiction
of a municipality with a population of more than 500,000 and the municipality or a
utility owned by the municipality is the applicant.

Adopted March 27, 2013 Effective April 19, 2013
8291.103. Certificates Not Required.
(a) Extension of Service.

(1) Except for a utility or water supply or sewer service corporation which
possesses a facilities only certificate of public convenience and necessity, a retail public
utility is not required to secure a certificate of public convenience and necessity for:

(A) an extension into territory contiguous to that already served by
it, if the point of ultimate use is within one quarter mile of the boundary of its
certificated area, and not receiving similar service from another retail public utility and
not within the area of public convenience and necessity of another retail public utility; or
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(B) an extension within or to territory already served by it or to be
served by it under a certificate of public convenience and necessity.

(2) Whenever an extension is made pursuant to paragraph (1)(A) of this
subsection, the utility or water supply or sewer service corporation making the extension
must inform the commission of the extension by submitting within 30 days of the date
service is commenced, a copy of a map of the certificated area clearly showing the
extension, accompanied by a written explanation of the extension.

(b) Construction of Facilities. A certificate is not required for the construction or
upgrading of distribution facilities within the retail public utility's service area. The
term construction and/or extension, as used in this subsection, shall not include the
purchase or condemnation of real property for use as facility sites or right-of-way.
However, prior acquisition of such sites or right-of-way shall not be deemed to entitle a
retail public utility to the grant of a certificate of convenience and necessity without
showing that the proposed extension is necessary for the service, accommodation,
convenience, or safety of the public.

(c) Municipality Pursuant to the Texas Water Code, 813.255. A municipality
which has given notice under the Texas Water Code, §13.255 that it intends to provide
retail water service to an area or customers not currently being served is not required to
obtain a certificate prior to beginning to provide service if the municipality provides:

(1) a copy of the notice required pursuant to the Texas Water Code,
813.255; and

(2) a map showing the area affected under the Texas Water Code, 813.255
and the location of new connections in the area affected which the municipality
proposes to serve.

(d) Utility or Water Supply Corporation With Less Than 15 Potential
Connections.

(1) A utility or water supply corporation is exempt from the requirement to
possess a certificate of convenience and necessity in order to provide retail water service
ifit:

(A) has less than 15 potential service connections;

(B) is not owned by or affiliated with a retail public utility or any
other provider of potable water service;
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(C) is not within the certificated area of another retail public utility;
and

(D) is not within the corporate boundaries of a district or
municipality unless it receives written authorization from the district or municipality.

(2) Utilities or water supply corporations with less than 15 potential
connections currently operating under a certificate of convenience and necessity may
request revocation of the certificate at any time.

(3) The executive director may revoke the current certificate of
convenience and necessity upon written request by the exempt utility or water supply
corporation.

(4) An exempted utility shall comply with the service rule requirements in
the Exempt Utility Tariff Form prescribed by the executive director which shall not be
more stringent than those in §§291.80 - 291.90 of this title.

(5) The exempted utility shall provide each future customer at the time
service is requested and each current customer upon request with a copy of the exempt
utility tariff.

(6) Exempt Utility Tariff and Rate Change Requirements. An exempted
utility operating with or without a certificate of convenience and necessity:

(A) must maintain a current copy of the exempt utility tariff form
with its current rates at its business location; and

(B) may change its rates without following the requirements in
8291.22 of this title (relating to Notice of Intent to Change Rates) if it provides each
customer with written notice of rate changes prior to the effective date of the rate change
indicating the old rates, the new rates, the effective date of the new rates and the address
of the commission along with a statement that written protests may be submitted to the
commission at that address. If the commission receives written protests to a proposed
rate change from at least 50% of the customers of an exempt utility following this
procedure within 90 days after the effective date of the rate change, the executive
director will review the exempt utility's records or other information relating to the cost
of providing service. After reviewing the information and any comments from
customers or the exempt utility, the executive director will establish the rates to be
charged by the exempt utility which shall be effective on the date originally noticed by
the exempt utility unless a different effective date is agreed to by the exempt utility and
customers. These rates may not be changed for 12 months after the proposed effective
date without authorization by the executive director. The exempt utility shall refund any
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rates collected in excess of the rates established by the executive director in accordance
with the time frames or other requirements established by the executive director.

(C) The exempt utility or water supply corporation, public interest
counsel, or any affected customer may file a written request for reconsideration or
protest of the executive director’s decision on rates with the chief clerk not later than the
20th day after the date on which the executive director mailed his decision to the exempt
utility and customers. The rates determined by the executive director shall remain in
effect while the commission considers the request or protest. If the request or protest is
not acted on by the commission within 45 days after the date on which the executive
director mailed his decision on rates to the exempt provider and customers, the request
shall be deemed to be overruled.

(D) A rate change application filed by an exempt utility that follows
the rate change procedures in 8291.22 of this title will be processed according to the
requirements and procedures which apply to rate changes under that section.

(7) Unless authorized in writing by the executive director, a utility or a
water supply corporation operating under these requirements may not cease utility
operations. A utility may not discontinue service to a customer with or without notice
except in accordance with the Exempt Utility Tariff Form and a water supply
corporation may not discontinue service to a customer for any reason not in accordance
with its bylaws.

(8) A utility or water supply corporation operating under this exemption
which does not comply with the requirements of these rules or the minimum
requirements of the Exempt Utility Tariff specified by the executive director shall be
subject to any and all enforcement remedies provided by this chapter and the Texas
Water Code, Chapter 13.

(e) This subsection applies only to a home-rule municipality that is located in a
county with a population of more than 1.75 million that is adjacent to a county with a
population of more than 1 million, and has within its boundaries a part of a district. Ifa
district does not establish a fire department under Texas Water Code, 849.352, a
municipality that contains a part of the district inside its boundaries may by ordinance
or resolution provide that a water system be constructed or extended into the area that
is in both the municipality and the district for the delivery of potable water for fire flow
that is sufficient to support the placement of fire hydrants and the connection of the
water system to fire suppression equipment. For purposes of this subsection, a
municipality may obtain single certification in the manner provided by Texas Water
Code, 813.255, except that the municipality may file an application with the commission
to grant single certification immediately after the municipality provides notice of intent
to provide service as required by Texas Water Code, §13.255(b).
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Adopted January 13, 1999 Effective February 4, 1999
§291.104. Applicant.

(a) Itis the responsibility of the owner of the utility or the president of the board
of directors or designated representative of the water supply or sewer service
corporation, affected county, district, or municipality to submit an application for a
certificate of convenience and necessity.

(b) The applicant shall have the continuing duty to submit information regarding
any material change in the applicant=s financial, managerial, or technical status that
arises during the application review process.

Adopted December 14, 2005 Effective January 5, 2006

§291.105. Contents of Certificate of Convenience and Necessity
Applications.

(a) Application. To obtain a certificate of public convenience and necessity (CCN)
or an amendment to a certificate, a public utility or water supply or sewer service
corporation shall submit to the commission an application for a certificate or for an
amendment as provided by this section. Applications for CCNs or for an amendment to a
certificate must contain an original and three copies of the following materials, unless
otherwise specified in the application:

(1) the appropriate application form prescribed by the commission,
completed as instructed and properly executed;

(2) amap and description of only the proposed service area by:

(A) metes and bounds survey certified by a licensed state land
surveyor or a registered professional land surveyor;

(B) the Texas State Plane Coordinate System or any standard map
projection and corresponding metadata;

(C) verifiable landmarks, including a road, creek, or railroad line; or

(D) a copy of the recorded plat of the area, if it exists, with lot and
block number; and
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(E) maps as described in §291.119 of this title (relating to Filing of
Maps);

(F) ageneral location map; and

(G) other maps as requested by the executive director or required by
8281.16 of this title (relating to Applications for Certificates of Convenience and
Necessity);

(3) adescription of any requests for service in the proposed service area;

(4) any evidence as required by the commission to show that the applicant
has received the necessary consent, franchise, permit, or license from the proper
municipality or other public authority;

(5) an explanation of the applicant's reasons for contending that issuance
of a certificate as requested is necessary for the service, accommodation, convenience, or
safety of the public;

(6) a capital improvements plan, including a budget and estimated time
line for construction of all facilities necessary to provide full service to the entire
proposed service area, keyed to maps showing where such facilities will be located to
provide service;

(7) a description of the sources of funding for all facilities;

(8) for utilities or water supply or sewer service corporation previously
exempted for operations or extensions in progress as of September 1, 1975, a list of all
current customer locations which were being served on September 1, 1975, and an
accurate location of them on the maps submitted. Current customer locations which
were not being served on that date should also be located on the same map in a way
which clearly distinguishes the two groups;

(9) disclosure of all affiliated interests as defined by §291.3 of this title
(relating to Definitions of Terms);

(10) to the extent known, a description of current and projected land uses,
including densities;

(11) a current financial statement of the applicant;
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(12) according to the tax roll of the central appraisal district for each
county in which the proposed service area is located, a list of the owners of each tract of
land that is:

(A) at least 25 acres; and
(B) wholly or partially located within the proposed service area;

(13) if dual certification is being requested, and an agreement between the
affected utilities exists, a copy of the agreement;

(14) for a water CCN for a new or existing system, a copy of:

(A) the approval letter for the commission-approved plans and
specifications for the system or proof that the applicant has submitted either a
preliminary engineering report or plans and specification for the first phase of the
system unless §290.39(j)(1)(D) of this title (relating to General Provisions) applies;

(B) other information that indicates the applicant is in compliance
with §291.93 of this title (relating to Adequacy of Water Utility Service) for the system;
or

(C) a contract with a wholesale provider that meets the
requirements in 8291.93 of this title;

(15) for a sewer CCN for a new or existing facility, a copy of:

(A) a wastewater permit or proof that a wastewater permit
application for that facility has been filed with the commission;

(B) other information that indicates that the applicant is in
compliance with §291.94 of this title (relating to Adequacy of Sewer Service) for the
facility; or

(C) a contract with a wholesale provider that meets the
requirements in 8291.94 of this title; and

(16) any other item required by the commission or executive director.

(b) Application within the municipal boundaries or extraterritorial jurisdiction of
certain municipalities.



Texas Commission on Environmental Quality Page 12
Chapter 291 - Utility Regulations

(1) This subsection applies only to a municipality with a population of
500,000 or more.

(2) Except as provided by paragraphs (3) - (7) of this subsection, the
commission may not grant to a retail public utility a CCN for a service area within the
boundaries or extraterritorial jurisdiction of a municipality without the consent of the
municipality. The municipality may not unreasonably withhold the consent. As a
condition of the consent, a municipality may require that all water and sewer facilities be
designed and constructed in accordance with the municipality's standards for facilities.

(3) If a municipality has not consented under paragraph (2) of this
subsection before the 180th day after the date the municipality receives the retail public
utility's application, the commission shall grant the CCN without the consent of the
municipality if the commission finds that the municipality:

(A) does not have the ability to provide service; or

(B) has failed to make a good faith effort to provide service on
reasonable terms and conditions.

(4) If a municipality has not consented under this subsection before the
180th day after the date a landowner or a retail public utility submits to the municipality
a formal request for service according to the municipality's application requirements
and standards for facilities on the same or substantially similar terms as provided by the
retail public utility's application to the commission, including a capital improvements
plan required by Texas Water Code (TWC), §13.244(d)(3) or a subdivision plat, the
commission may grant the CCN without the consent of the municipality if:

(A) the commission makes the findings required by paragraph (3) of
this subsection;

(B) the municipality has not entered into a binding commitment to
serve the area that is the subject of the retail public utility's application to the
commission before the 180th day after the date the formal request was made; and

(C) the landowner or retail public utility that submitted the formal
request has not unreasonably refused to:

(1) comply with the municipality's service extension and
development process; or

(i1) enter into a contract for water or sewer services with the
municipality.
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(5) If a municipality refuses to provide service in the proposed service area,
as evidenced by a formal vote of the municipality's governing body or an official
notification from the municipality, the commission is not required to make the findings
otherwise required by this section and may grant the CCN to the retail public utility at
any time after the date of the formal vote or receipt of the official notification.

(6) The commission must include as a condition of a CCN granted under
paragraph (4) or (5) of this subsection that all water and sewer facilities be designed and
constructed in accordance with the municipality's standards for water and sewer
facilities.

(7) Paragraphs (4) - (6) of this subsection do not apply in the following
counties: Cameron, Fannin, Grayson, Guadalupe, Hidalgo, Willacy, or Wilson.

(8) A commitment by a city to provide service must, at a minimum,
provide that the construction of service facilities will begin within one year and will be
substantially completed within two years after the date the retail public utility's
application was filed with the municipality.

(9) If the commission makes a decision under paragraph (3) of this
subsection regarding the granting of a CCN without the consent of the municipality, the
municipality or the retail public utility may appeal the decision to the appropriate state
district court.

(c) Extension beyond extraterritorial jurisdiction.

(1) Except as provided by paragraph (2) of this subsection, if a
municipality extends its extraterritorial jurisdiction to include an area certificated to a
retail public utility, the retail public utility may continue and extend service in its area of
public convenience and necessity under the rights granted by its certificate and this
chapter.

(2) The commission may not extend a municipality's CCN beyond its
extraterritorial jurisdiction if an owner of land that is located wholly or partly outside
the extraterritorial jurisdiction elects to exclude some or all of the landowner's property
within a proposed service area in accordance with TWC, §13.246(h). This subsection
does not apply to a transfer of a certificate as approved by the commission.

(3) Paragraph (2) of this subsection does not apply to an extension of
extraterritorial jurisdiction in Cameron, Fannin, Grayson, Guadalupe, Hidalgo, Willacy,
or Wilson Counties.
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(4) To the extent of a conflict between this subsection and TWC, §13.245,
TWC, §13.245 prevails.

(d) Area within municipality.

(1) If an area is within the boundaries of a municipality, all retail public
utilities certified or entitled to certification under this chapter to provide service or
operate facilities in that area may continue and extend service in its area of public
convenience and necessity within the area under the rights granted by its certificate and
this chapter, unless the municipality exercises its power of eminent domain to acquire
the property of the retail public utility under this subsection. Except as provided by
TWC, 813.255, a municipally owned or operated utility may not provide retail water and
sewer utility service within the area certificated to another retail public utility without
first having obtained from the commission a CCN that includes the areas to be served.

(2) This subsection may not be construed as limiting the power of
municipalities to incorporate or extend their boundaries by annexation, or as
prohibiting any municipality from levying taxes and other special charges for the use of
the streets as are authorized by Texas Tax Code, §182.025.

(3) In addition to any other rights provided by law, a municipality with a
population of more than 500,000 may exercise the power of eminent domain in the
manner provided by Texas Property Code, Chapter 21, to acquire a substandard water or
sewer system if all the facilities of the system are located entirely within the
municipality's boundaries. The municipality shall pay just and adequate compensation
for the property. In this subsection, substandard water or sewer system means a system
that is not in compliance with the municipality's standards for water and wastewater
service.

(A) A municipality shall notify the commission no later than seven
days after filing an eminent domain lawsuit to acquire a substandard water or sewer
system and also notify the commission no later than seven days after acquiring the
system.

(B) With the notification of filing its eminent domain lawsuit, the
municipality, in its sole discretion, shall either request that the commission cancel the
CCN of the acquired system or transfer the certificate to the municipality and the
commission shall take such requested action upon notification of acquisition of the
system.

Adopted March 27, 2013 Effective April 19, 2013
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§291.106. Notice and mapping Requirements for Certificate of Convenience
and Necessity Applications.

(a) If an application for issuance or amendment of a certificate of public
convenience and necessity (CCN) is filed, the applicant will prepare a notice or notices,
as prescribed in the commission's application form, which will include the following:

(1) all information outlined in the Administrative Procedure Act, Texas
Government Code, Chapter 2001;

(2) all information stipulated in the commission's instructions for
completing an application for a CCN; and

(3) a statement that persons who wish to intervene or comment upon the
action sought should contact the Utilities and Districts Section, Water Supply Division,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-
3087, within 30 days of mailing or publication of notice, whichever occurs later.

(b) After reviewing and, if necessary, modifying the proposed notice, the
commission will send the notice to the applicant for publication and/or mailing.

(1) For applications for issuance of a new CCN, the applicant shall mail the
notice to cities and neighboring retail public utilities providing the same utility service
whose corporate limits or certificated service area boundaries are within five miles of the
requested service area boundaries, and any city with an extraterritorial jurisdiction that
overlaps the proposed service area boundaries. Applicants are also required to provide
notice to the county judge of each county and to each groundwater conservation district
that is wholly or partly included in the area proposed to be certified.

(2) For applications for an amendment of a CCN, the applicant shall mail
the notice to cities and neighboring retail public utilities providing the same utility
service whose corporate limits or certificated service area boundaries are within two
miles of the requested service area boundaries, and any city with an extraterritorial
jurisdiction that overlaps the proposed service area boundaries. If decertification or dual
certification is being requested, the applicant shall provide notice by certified mail to the
current CCN holder. Applicants are also required to provide notice to the county judge
of each county and to each groundwater conservation district that is wholly or partly
included in the area proposed to be certified.

(3) Except as otherwise provided by this subsection, in addition to the
notice required by subsection (a) of this section, the applicant shall mail notice to each
owner of a tract of land that is at least 25 acres and is wholly or partially included in the
area proposed to be certified. Notice required under this subsection must be mailed by
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first class mail to the owner of the tract according to the most current tax appraisal rolls
of the applicable central appraisal district at the time the commission received the
application for the certificate or amendment. Good faith efforts to comply with the
requirements of this subsection shall be considered adequate mailed notice to
landowners. Notice under this subsection is not required for a matter filed with the
commission under:

(A) Texas Water Code, §13.248 or 813.255; or
(B) Texas Water Code, Chapter 65.

(4) Applicants previously exempted for operations or extensions in
progress as of September 1, 1975, must provide individual mailed notice to all current
customers. The notice must contain the information required in the application.

(5) Utilities that are required to possess a certificate but that are currently
providing service without a certificate must provide individual mailed notice to all
current customers. The notice must contain the current rates, the effective date those
rates were instituted, and any other information required in the application.

(6) Within 30 days of the date of the notice, the applicant shall submit to
the commission an affidavit specifying the persons to whom notice was provided and the
date of that notice.

(c) The applicant shall publish the notice in a newspaper having general
circulation in the county or counties where a CCN is being requested, once each week for
two consecutive weeks beginning with the week after the notice is received from the
commission. Proof of publication in the form of a publisher's affidavit shall be submitted
to the commission within 30 days of the last publication date. The affidavit shall state
with specificity each county in which the newspaper is of general circulation.

(d) The commission may require the applicant to deliver notice to other affected
persons or agencies.

(e) In this section, utility service provider means a retail public utility other than
a district subject to Texas Water Code, §49.452.

(f) A utility service provider shall:

(1) record in the real property records of each county in which the service
area, or a portion of the service area is located, a certified copy of the map of the CCN
and of any amendment to the certificate as contained in the commission's records, and a
boundary description of the service area by:



Texas Commission on Environmental Quality Page 17
Chapter 291 - Utility Regulations

(A) a metes and bounds survey certified by a licensed state land
surveyor or a registered professional land surveyor;

(B) the Texas State Plane Coordinate System;

(C) verifiable landmarks, including a road, creek, or railroad line; or

(D) if arecorded plat of the area exists, lot and block number; and
(2) submit to the executive director evidence of the recording.

(9) The recording required by this section must be completed not later than the
31st day after the date a utility service provider receives a final order from the
commission granting an application for a new certificate or for an amendment to a
certificate that results in a change in the utility service provider's service area.

(h) The recording required by this section for holders of certificates of public
convenience and necessity already in existence as of September 1, 2005 must be
completed not later than January 1, 2007.

Adopted June 2, 2010 Effective June 24, 2010
§291.107. Action on Applications.

(a) The commission may conduct a public hearing on any application.

(b) The commission may take action on an application at a regular meeting
without holding a public hearing if 30 days after the required mailed or published notice
has been issued, whichever occurs later, no hearing has been requested.

(c) The executive director may take action on an application which is uncontested
at the end of the 30 day protest period following mailed or published notice or for which
all protests are subsequently withdrawn in accordance with Chapter 50 of this title

(relating to Action on Applications).

(d) If a hearing is requested, the application will be processed in accordance with
Chapter 55 Subchapter B of this title (relating to Hearing Requests, Public Comment).

Adopted January 13, 1999 Effective February 4, 1999

8291.109. Report of Sale, Merger, Etc.; Investigation; Disallowance of
Transaction.
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(a) On or before the 120th day before the effective date of any sale, acquisition,
lease, rental, merger, or consolidation of any water or sewer system required by law to
possess a certificate of public convenience and necessity, the utility or water supply or
sewer service corporation shall file a written application with the commission and give
public notice of the action. The notification shall be on the form required by the
commission and the comment period will not be less than 30 days. Public notice may be
waived by the executive director for good cause shown. The 120-day period begins on
the last date of whichever of the following events occur:

(1) the date the applicant files an application under this section;

(2) if mailed notice is required, the last date the applicant mailed the
required notices as stated in the applicant's affidavit of notice; or

(3) if newspaper notice is required, the last date of the publication of the
notice in the newspaper as stated in the affidavit of publication.

(b) A person purchasing or acquiring the water or sewer system must
demonstrate adequate financial, managerial, and technical capability for providing
continuous and adequate service to the requested area and any areas currently
certificated to the person.

(c) If the person purchasing or acquiring the water or sewer system cannot
demonstrate adequate financial capability, the commission may require that the person
provide financial assurance to ensure continuous and adequate utility service is
provided. The commission shall set the amount of financial assurance. The form of the
financial assurance must be as specified in Chapter 37, Subchapter O of this title
(relating to Financial Assurance for Public Drinking Water Systems and Utilities).

(d) The commission shall, with or without a public hearing, investigate the sale,
acquisition, lease, rental, merger or consolidation to determine whether the transaction
will serve the public interest.

(e) Prior to the expiration of the 120-day notification period, the executive
director shall notify all known parties to the transaction of the decision to either approve
the sale administratively or to request that the commission hold a public hearing to
determine if the transaction will serve the public interest. The executive director may
request a hearing if:

(1) the application filed with the commission or the public notice was
improper,;
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(2) the person purchasing or acquiring the water or sewer system has not
demonstrated adequate financial, managerial, and technical capability for providing
continuous and adequate service to the service area being acquired and to any areas
currently certificated to that person;

(3) the person or an affiliated interest of the person purchasing or
acquiring the water or sewer system has a history of:

(A) noncompliance with the requirements of the commission or the
Department of State Health Services; or

(B) continuing mismanagement or misuse of revenues as a utility
service provider,;

(4) the person purchasing or acquiring the water or sewer system cannot
demonstrate the financial ability to provide the necessary capital investment to ensure
the provision of continuous and adequate service to the customers of the water or sewer
system;

(5) itis in the public interest to investigate the following factors:

(A) whether the seller has failed to comply with a commission
order;

(B) the adequacy of service currently provided to the area;
(C) the need for additional service in the requested area;

(D) the effect of approving the transaction on the utility or water
supply or sewer service corporation, the person purchasing or acquiring the water or
sewer system, and on any retail public utility of the same kind already serving the
proximate area;

(E) the ability of the person purchasing or acquiring the water or
sewer system to provide adequate service;

(F) the feasibility of obtaining service from an adjacent retail public
utility;

(G) the financial stability of the person purchasing or acquiring the
water or sewer system, including, if applicable, the adequacy of the debt-equity ratio of
the person purchasing or acquiring the water or sewer system if the transaction is
approved;
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(H) the environmental integrity; and

(1) the probable improvement of service or lowering of cost to
consumers in that area resulting from approving the transaction.

(f) Unless the executive director requests that a public hearing be held, the sale,
acquisition, lease, or rental or merger or consolidation may be completed as proposed:

(1) at the end of the 120-day period;

(2) or may be completed at any time after the utility or water supply or
sewer service corporation receives notice that a hearing will not be requested.

(9) Within 30 days after the actual effective date of the transaction, the utility or
water supply or sewer service corporation must file a signed contract, bill of sale, or
other appropriate documents as evidence that the transaction has been made final and
documentation that customer deposits have been transferred or refunded to the
customer with interest as required by these rules.

(h) If a hearing is requested or if the utility or water supply or sewer service
corporation fails to make the application as required or to provide public notice, the
sale, acquisition, lease, merger, consolidation, or rental may not be completed unless the
commission determines that the proposed transaction serves the public interest.

(i) A sale, acquisition, lease, or rental of any water or sewer system, required by
law to possess a certificate of public convenience and necessity that is not completed in
accordance with the provisions of the Texas Water Code, 813.301 is void.

(j) The requirements of the Texas Water Code, 813.301 do not apply to:
(1) the purchase of replacement property;
(2) a transaction under the Texas Water Code, "13.255; or
(3) foreclosure on the physical assets of a utility.

(k) If a utility facility or system is sold and the facility or system was partially or
wholly constructed with customer contributions in aid of construction derived from
specific surcharges approved by the regulatory authority over and above revenues
required for normal operating expenses and return, the utility may not sell or transfer

any of its assets, its certificate of convenience and necessity or controlling interest in an
incorporated utility, unless the utility provides to the purchaser or transferee before the
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date of the sale or transfer a written disclosure relating to the contributions. The
disclosure must contain, at a minimum, the total dollar amount of the contributions and
a statement that the contributed property or capital may not be included in invested
capital or allowed depreciation expense by the regulatory authority in rate-making
proceedings.

(1) A utility or a water supply or sewer service corporation that proposes to sell,
assign, lease, or rent its facilities shall notify the other party to the transaction of the
requirements of this section before signing an agreement to sell, assign, lease, or rent its
facilities.

Adopted December 14, 2005 Effective January 5, 2006
§291.110. Foreclosure and Bankruptcy.

(a) A utility that receives notice that all or a portion of the utility's facilities or
property used to provide utility service are being posted for foreclosure shall notify the
commission in writing of that fact not later than the tenth day after the date on which
the utility receives the notice.

(b) A person other than a financial institution that forecloses on facilities used to
provide utility services shall not charge or collect rates for providing utility service
unless the person has a completed application for a certificate of convenience and
necessity or to transfer the current certificate of convenience and necessity on file with
the commission within 30 days after the foreclosure is completed.

(c) A financial institution that forecloses on a utility or on any part of the utility's
facilities or property that are used to provide utility service is not required to provide the
120-day notice prescribed by §13.301 of the code, but shall provide written notice to the
commission before the 30th day preceding the date on which the foreclosure is
completed.

(d) The financial institution may operate the utility for an interim period not to
exceed 12 months before transferring or otherwise obtaining a certificate of convenience
and necessity unless the executive director in writing extends the time period. A
financial institution that operates a utility during an interim period under this
subsection is subject to each commission rule to which the utility was subject and in the
same manner.

(e) Not later than the 48th hour after the hour in which a utility files a
bankruptcy petition, the utility shall report this fact to the commission in writing.

Adopted December 6, 1995 Effective January 10, 1996
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§291.111. Purchase of Voting Stock in Another Utility.

(a) A utility may not purchase voting stock in and a person may not acquire a
controlling interest in a utility doing business in this state unless the utility or person
files a written application with the commission not later than the 61st day before the
date on which the transaction is to occur. A controlling interest is defined as a person or
a combination of a person and other family members possessing at least 50% of the
voting stock of the utility; or a person that controls at least 30% of the stock and is the
largest stockholder.

(b) A person acquiring a controlling interest in a utility may be required to
demonstrate adequate financial, managerial, and technical capability for providing
continuous and adequate service to the requested area and any areas currently
certificated to the person.

(c) If the person acquiring a controlling interest cannot demonstrate adequate
financial capability, the commission may require that the person provide financial
assurance to ensure continuous and adequate utility service is provided. The
commission shall set the amount of financial assurance. The form of the financial
assurance must be as specified in Chapter 37, Subchapter O of this title (relating to
Financial Assurance for Public Drinking Water Systems and Utilities).

(d) The executive director may request that the commission hold a public hearing
on the transaction if the executive director believes that a criterion prescribed by
"291.110 of this title (relating to Foreclosure and Bankruptcy) applies.

(e) Unless the executive director requests that a public hearing be held, the
purchase or acquisition may be completed as proposed:

(1) at the end of the 60 day period; or

(2) at any time after the executive director notifies the person or utility
that a hearing will not be requested.

(f) The utility or person must notify the commission within 30 days after the date
that the transaction is completed.

(9) If a hearing is requested by the executive director or if the person or utility
fails to make the application to the commission as required, the purchase or acquisition
may not be completed unless the commission determines that the proposed transaction
serves the public interest. A purchase or acquisition that is not completed in accordance
with the provisions of this section is void.
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Adopted January 13, 1999 Effective February 4, 1999
8291.112. Transfer of Certificate of Convenience and Necessity.

(a) Effective date of transfer. A certificate is issued in personam, continues in
force until further order of the commission, and may be transferred only by the approval
of the commission. Any attempted transfer is not effective for any purpose until actually
approved by the commission.

(b) Sale, assignment, or lease of certificate of convenience and necessity. Except
as provided by the Texas Water Code, 813.255, a utility or a water supply or sewer
service corporation may not sell, assign, or lease a certificate of public convenience and
necessity or any right obtained under a certificate unless the commission has
determined that the purchaser, assignee, or lessee is capable of rendering adequate and
continuous service to every consumer within the certificated area, after considering the
factors under the Texas Water Code, 813.246(c). The sale, assignment, or lease shall be
on the conditions prescribed by the commission.

(c) Notice of proposed sale, acquisition, lease, rental, merger, or consolidation
and transfer of a certificate of convenience and necessity.

(1) Unless notice is waived by the executive director for good cause shown,
mailed notice shall be given to customers of the water or sewer system to be sold,
acquired, leased or rented or merged or consolidated and other affected parties as
determined by the executive director on the form prescribed by the executive director
and shall include the following:

(A) the name and business address of the currently certificated
retail public utility and the retail public utility which will acquire the facilities or
certificate;

(B) a description of the service area of the retail public utility being
transferred;

(C) the anticipated effect of the acquisition or transfer on the
operation or the rates and services provided to customers being transferred; and

(D) a statement that persons who wish to comment upon the action
sought should contact the designated representative of the executive director at the
commission's mailing address within 30 days of mailing or publication of notice,
whichever occurs later.
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(2) The commission may require the applicant to publish notice once each
week for two consecutive weeks in a newspaper of general circulation in the area in
which the retail public utility being transferred is located and publication may be
allowed in lieu of individual notice as required in this subsection.

(3) The applicant shall mail the notice to cities and neighboring retail
public utilities providing the same utility service whose corporate limits or certificated
service area boundaries are within two miles of the requested service area boundaries,
and any city with an extraterritorial jurisdiction which overlaps the proposed service
area boundaries.

(4) If the executive director does not request a hearing, the commission
may approve the transfer by order at a regular meeting of the commission.

(5) The commission may approve a sale, acquisition, lease or rental, or
merger or consolidation and/or transfer of a certificate of convenience and necessity if it
determines that the transaction is in the public interest after considering:

(A) if notice has been properly given;

(B) if the retail public utility which will acquire the facilities or
certificate is capable of rendering adequate and continuous service to every consumer
within the certificated area, after considering the factors set forth in the Texas Water
Code, 8§813.246(c). The commission may refuse to approve a sale, acquisition, lease,
rental, merger, or consolidation and/or transfer where conditions of a judicial decree,
compliance agreement or other enforcement order have not been substantially met;

(C) the experience of the person purchasing or acquiring the water
or sewer system as a utility service provider;

(D) the history of the person or an affiliated interest of the person in
complying with the requirements of the commission or the Texas Department of Health
or of properly managing or using revenues as a utility service provider; or

(E) the ability of the person purchasing or acquiring the water or
sewer system to provide the necessary capital investment to ensure the provision of
continuous and adequate service to the customers of the water or sewer system.

(d) Reporting of customer deposits. Within 30 days after the sale or transfer of
any utility or operating units thereof, the seller shall file with the commission, under
oath, in addition to other information, a list showing the names and addresses of all
customers served by such utility or unit who have to their credit a deposit, the date such
deposit was made, the amount thereof, and the unpaid interest thereon. All such
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deposits shall be refunded to the customers or transferred to the new owner, with all
accrued interest.

(e) Expiration of executive director's approval for sale. The executive director's
approval of a sale expires one year from the date of the executive director's written
approval of the sale. If the sale has not been consummated within that period and
unless the applicant has requested and received an extension from the executive
director, the approval is void and the applicant must reapply for approval of the sale.
The executive director will review the application as though it was being filed for the
first time (de novo).

Adopted September 27, 2000 Effective October 19, 2000
8291.113. Revocation or Amendment of Certificate.

(a) A certificate or other order of the commission does not become a vested right
and the commission at any time after notice and hearing may revoke or amend any
certificate of public convenience and necessity (CCN) with the written consent of the
certificate holder or if it finds that:

(1) the certificate holder has never provided, is no longer providing service,
is incapable of providing service, or has failed to provide continuous and adequate
service in the area or part of the area covered by the certificate;

(2) in an affected county, the cost of providing service by the certificate
holder is so prohibitively expensive as to constitute denial of service, provided that, for
commercial developments or for residential developments started after September 1,
1997, in an affected county, the fact that the cost of obtaining service from the currently
certificated retail public utility makes the development economically unfeasible does not
render such cost prohibitively expensive in the absence of other relevant factors;

(3) the certificate holder has agreed in writing to allow another retail
public utility to provide service within its service area, except for an interim period,
without amending its certificate;

(4) the certificate holder has failed to file a cease and desist action under
Texas Water Code (TWC), 8§13.252 within 180 days of the date that it became aware that
another retail public utility was providing service within its service area, unless the
certificate holder demonstrates good cause for its failure to file such action within the
180 days; or

(5) in an area certificated to a municipality outside the municipality's
extraterritorial jurisdiction, the municipality has not provided service to the area on or
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before the fifth anniversary of the date the CCN was granted for the area, except that an
area that was transferred to a municipality on approval of the commission or the
executive director and in which the municipality has spent public funds may not be
revoked or amended under this paragraph.

(b) As an alternative to decertification under subsection (a) of this section, the
owner of a tract of land that is at least 50 acres and that is not in a platted subdivision
actually receiving water or sewer service may petition the commission under this
subsection for expedited release of the area from a CCN so that the area may receive
service from another retail public utility. The fact that a certificate holder is a borrower
under a federal loan program is not a bar to a request under this subsection for the
release of the petitioner's land and the receipt of services from an alternative provider.
On the day the petitioner submits the petition to the commission, the petitioner shall
send, via certified mail, a copy of the petition to the certificate holder, who may submit
information to the commission to controvert information submitted by the petitioner.
The petitioner must demonstrate that:

(1) awritten request for service, other than a request for standard
residential or commercial service, has been submitted to the certificate holder,
identifying:

(A) the area for which service is sought shown on a map with
descriptions according to §291.105(a)(2)(A) - (G) of this title (relating to Contents of
Certificate of Convenience and Necessity Applications);

(B) the time frame within which service is needed for current and
projected service demands in the area;

(C) the level and manner of service needed for current and
projected service demands in the area;

(D) the approximate cost for the alternative provider to provide the
service at the same level and manner that is requested from the certificate holder;

(E) the flow and pressure requirements and specific infrastructure
needs, including line size and system capacity for the required level of fire protection
requested; and

(F) any additional information requested by the certificate holder
that is reasonably related to determination of the capacity or cost for providing the
service;
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(2) the certificate holder has been allowed at least 90 calendar days to
review and respond to the written request and the information it contains;

(3) the certificate holder:
(A) has refused to provide the service;

(B) is not capable of providing the service on a continuous and
adequate basis within the time frame, at the level, at the approximate cost that the
alternative provider is capable of providing for a comparable level of service, or in the
manner reasonably needed or requested by current and projected service demands in
the area; or

(C) conditions the provision of service on the payment of costs not
properly allocable directly to the petitioner’s service request, as determined by the
commission; and

(4) the alternate retail public utility from which the petitioner will be
requesting service possesses the financial, managerial, and technical capability to
provide continuous and adequate service within the time frame, at the level, at the cost,
and in the manner reasonably needed or requested by current and projected service
demands in the area. An alternate retail public utility is limited to:

(A) an existing retail public utility; or

(B) a district proposed to be created under Texas Constitution,
Article 16, 859 or Article 3, 852. If an area is decertificated under a petition filed in
accordance with subsection (d) of this section in favor of such a proposed district, the
commission may order that final decertification is conditioned upon the final and
unappealable creation of the district and that prior to final decertification the duty of the
certificate holder to provide continuous and adequate service is held in abeyance.

(c) A landowner is not entitled to make the election described in subsections (b)
or (r) of this section but is entitled to contest under subsection (a) of this section the
involuntary certification of its property in a hearing held by the commission if the
landowner's property is located:

(1) within the boundaries of any municipality or the extraterritorial
jurisdiction of a municipality with a population of more than 500,000 and the
municipality or retail public utility owned by the municipality is the holder of the
certificate; or

(2) in a platted subdivision actually receiving water or sewer service.
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(d) Within 60 calendar days from the date the commission determines the
petition filed under subsection (b) of this section to be administratively complete, the
commission or executive director shall grant the petition unless the commission or
executive director makes an express finding that the petitioner failed to satisfy the
elements required in subsection (b) of this section and supports its finding with separate
findings and conclusions for each element based solely on the information provided by
the petitioner and the certificate holder. The commission or executive director may
grant or deny a petition subject to terms and conditions specifically related to the service
request of the petitioner and all relevant information submitted by the petitioner and
the certificate holder. In addition, the commission may require an award of
compensation as otherwise provided by this section.

(e) Texas Government Code, Chapter 2001, does not apply to any petition filed
under subsection (b) of this section. The decision of the commission or executive
director on the petition is final after any reconsideration authorized under 850.139 of
this title (relating to Motion to Overturn Executive Director's Decision) and may not be
appealed.

(f) Upon written request from the certificate holder, the executive director may
cancel the certificate of a utility or water supply corporation authorized by rule to
operate without a CCN under TWC, §13.242(c).

(g) If the certificate of any retail public utility is revoked or amended, the
commission may require one or more retail public utilities to provide service in the area
in question. The order of the commission shall not be effective to transfer property.

(h) A retail public utility may not in any way render retail water or sewer service
directly or indirectly to the public in an area that has been decertified under this section
unless the retail public utility, or a petitioner under subsection (r) of this section,
provides compensation for any property that the commission determines is rendered
useless or valueless to the decertified retail public utility as a result of the decertification.

(1) The determination of the monetary amount of compensation, if any, shall be
determined at the time another retail public utility seeks to provide service in the
previously decertified area and before service is actually provided but no later than the
90th calendar day after the date on which a retail public utility notifies the commission
of its intent to provide service to the decertified area.

(j) The monetary amount shall be determined by a qualified individual or firm
serving as independent appraiser agreed upon by the decertified retail public utility and
the retail public utility seeking to serve the area. The determination of compensation by
the independent appraiser shall be binding on the commission. The costs of the
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independent appraiser shall be borne by the retail public utility seeking to serve the
area.

(1) If the retail public utilities cannot agree on an independent appraiser
within ten calendar days after the date on which the retail public utility notifies the
commission of its intent to provide service to the decertified area, each retail public
utility shall engage its own appraiser at its own expense, and each appraisal shall be
submitted to the commission within 60 calendar days after the date on which the retail
public utility notified the commission of its intent to provide service to the decertified
area.

(2) After receiving the appraisals, the commission or executive director
shall appoint a third appraiser who shall make a determination of the compensation
within 30 days after the commission receives the appraisals. The determination may not
be less than the lower appraisal or more than the higher appraisal. Each retail public
utility shall pay one-half of the cost of the third appraisal.

(k) For the purpose of implementing this section, the value of real property
owned and utilized by the retail public utility for its facilities shall be determined
according to the standards set forth in Texas Property Code, Chapter 21, governing
actions in eminent domain and the value of personal property shall be determined
according to the factors in this subsection. The factors ensuring that the compensation
to a retail public utility is just and adequate shall include: the amount of the retail public
utility's debt allocable for service to the area in question; the value of the service
facilities of the retail public utility located within the area in question; the amount of any
expenditures for planning, design, or construction of service facilities that are allocable
to service to the area in question; the amount of the retail public utility's contractual
obligations allocable to the area in question; any demonstrated impairment of service or
increase of cost to consumers of the retail public utility remaining after the
decertification; the impact on future revenues lost from existing customers; necessary
and reasonable legal expenses and professional fees; and other relevant factors.

(1) As a condition to decertification or single certification under TWC, §13.254 or
813.255, and on request by a retail public utility that has lost certificated service rights to
another retail public utility, the commission may order:

(1) the retail public utility seeking to provide service to a decertified area to
serve the entire service area of the retail public utility that is being decertified; and

(2) the transfer of the entire CCN of a partially decertified retail public
utility to the retail public utility seeking to provide service to the decertified area.
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(m) The commission shall order service to the entire area under subsection (1) of
this section if the commission finds that the decertified retail public utility will be unable
to provide continuous and adequate service at an affordable cost to the remaining
customers.

(n) The commission shall require the retail public utility seeking to provide
service to the decertified area to provide continuous and adequate service to the
remaining customers at a cost comparable to the cost of that service to its other
customers and shall establish the terms under which the service must be provided. The
terms may include:

(1) transferring debt and other contract obligations;
(2) transferring real and personal property;

(3) establishing interim service rates for affected customers during
specified times; and

(4) other provisions necessary for the just and reasonable allocation of
assets and liabilities.

(o) The retail public utility seeking decertification shall not charge the affected
customers any transfer fee or other fee to obtain service other than the retail public
utility's usual and customary rates for monthly service or the interim rates set by the
commission, if applicable.

(p) The commission shall not order compensation to the decertificated retail
public utility if service to the entire service area is ordered under this section.

(g) Within ten calendar days after receipt of notice that a decertification process
has been initiated, a retail public utility with outstanding debt secured by one or more
liens shall:

(1) submit to the executive director a written list with the names and
addresses of the lienholders and the amount of debt; and

(2) notify the lienholders of the decertification process and request that
the lienholder provide information to the executive director sufficient to establish the
amount of compensation necessary to avoid impairment of any debt allocable to the area
in question.

(r) As an alternative to decertification under subsection (a) of this section and
expedited release under subsection (b) of this section, the owner of a tract of land that is
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at least 25 acres and that is not receiving water or sewer service may petition for
expedited release of the area from a CCN and is entitled to that release if the landowner's
property is located in Atascosa, Bandera, Bastrop, Bexar, Blanco, Brazoria, Burnet,
Caldwell, Chambers, Collin, Comal, Dallas, Denton, Ellis, Fort Bend, Galveston,
Guadalupe, Harris, Hays, Johnson, Kaufman, Kendall, Liberty, Montgomery, Parker,
Rockwall, Smith, Tarrant, Travis, Waller, Williamson, Wilson, or Wise County.

(s) On the same day the petitioner submits the petition to the commission, the
petitioner shall send, via certified mail, a copy of the petition to the CCN holder. The
CCN holder may submit a response to the commission. The commission or the executive
director shall grant a petition received under subsection (r) of this section not later than
the 60th calendar day after the date the landowner files the petition. The commission or
the executive director may not deny a petition received under subsection (r) of this
section based on the fact that a certificate holder is a borrower under a federal loan
program. The commission may require an award of compensation by the petitioner to a
decertified retail public utility that is the subject of a petition filed under subsection (r)
of this section as otherwise provided by this section. An award of compensation is
governed by subsections (h) - (k) of this section.

(t) If a certificate holder has never made service available through planning,
design, construction of facilities, or contractual obligations to serve the area a petitioner
seeks to have released under subsection (b) of this section, the commission is not
required to find that the proposed alternative provider is capable of providing better
service than the certificate holder, but only that the proposed alternative provider is
capable of providing the requested service.

(u) Subsection (t) of this section does not apply in Cameron, Fannin, Grayson,
Guadalupe, Hidalgo, Willacy, or Wilson Counties.

(v) A certificate holder that has land removed from its certificated service area in
accordance with this section may not be required, after the land is removed, to provide
service to the removed land for any reason, including the violation of law or commission
rules by a water or sewer system of another person.

Adopted March 27, 2013 Effective April 19, 2013
§291.114. Requirement to Provide Continuous and Adequate Service.

(a) Any retail public utility which possesses or is required by law to possess a
certificate of convenience and necessity or a person who possesses facilities used to
provide utility service must provide continuous and adequate service to every customer
and every qualified applicant for service whose primary point of use is within the
certificated area and may not discontinue, reduce or impair utility service except for:
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(1) nonpayment of charges for services provided by the certificate holder or
a person who possesses facilities used to provide utility service;

(2) nonpayment of charges for sewer service provided by another retail
public utility under an agreement between the retail public utility and the certificate
holder or a person who possesses facilities used to provide utility service or under a
commission order;

(3) nonuse; or

(4) other similar reasons in the usual course of business without
conforming to the conditions, restrictions, and limitations prescribed by the
commission.

(b) After notice and hearing, the commission may:

(1) order any retail public utility that is required by law to possess a
certificate of public convenience and necessity or any retail public utility that possesses a
certificate of public convenience and necessity and is located in an affected county as
defined in Texas Water Code, §16.341, to:

(A) provide specified improvements in its service in a defined area

(1) service in that area is inadequate as set forth in §291.93
and §8291.94 of this title (relating to Adequacy of Water Utility Service; and Adequacy of
Sewer Service); or

(i1) is substantially inferior to service in a comparable area;
and

(i) it is reasonable to require the retail public utility to
provide the improved service; or

(B) develop, implement, and follow financial, managerial, and
technical practices that are acceptable to the commission to ensure that continuous and
adequate service is provided to any areas currently certificated to the retail public utility
if the retail public utility has not provided continuous and adequate service to any of
those areas and, for a utility, to provide financial assurance of the retail public utility's
ability to operate the system in accordance with applicable laws and rules as specified in
Chapter 37, Subchapter O of this title (relating to Financial Assurance for Public
Drinking Water Systems and Utilities), or as specified by the commission;
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(2) order two or more public utilities or water supply or sewer service
corporations to establish specified facilities for interconnecting service;

(3) order a public utility or water supply or sewer service corporation that
has not demonstrated that it can provide continuous and adequate service from its
drinking water source or sewer treatment facility to obtain service sufficient to meet its
obligation to provide continuous and adequate service on at least a wholesale basis from
another consenting utility service provider; or

(4) issue an emergency order, with or without a hearing, under 8291.14 of
this title (relating to Emergency Orders).

(c) If the commission has reason to believe that improvements and repairs to a
water or sewer service system are necessary to enable a retail public utility to provide
continuous and adequate service in any portion of its service area and the retail public
utility has provided financial assurance under Health and Safety Code, §341.0355, or
under this chapter, the commission, after providing to the retail public utility notice and
an opportunity to be heard by the commissioners at a commission meeting, may:

(1) immediately order specified improvements and repairs to the water or
sewer system, the costs of which may be paid by the financial assurance in an amount
determined by the commission not to exceed the amount of the financial assurance.
The order requiring the improvements may be an emergency order if it is issued after
the retail public utility has had an opportunity to be heard by the commissioners at a
commission meeting; and

(2) require a retail public utility to obligate additional money to replace the
financial assurance used for the improvements.

Adopted January 13, 1999 Effective February 4, 1999
8291.115. Cessation of Operations by a Retail Public Utility.

(a) Any retail public utility which possesses or is required to possess a certificate
of convenience and necessity desiring to discontinue, reduce or impair utility service,
except under the conditions listed in the Texas Water Code, §13.250(b), must file a
petition with the commission which sets out:

(1) the action proposed by the retail public utility;

(2) the proposed effective date of the actions which must be at least 120
days after the petition is filed with the commission;
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(3) a concise statement of the reasons for proposing the action; and

(4) the area affected by the action, including maps as described by
8291.106(2) and (3) of this title (relating to Notice for Applications for Certificates of
Convenience and Necessity).

(b) The retail public utility shall submit a proposed notice to be provided to
customers of the utility and other affected parties which will include the following:

(1) the name and business address of the retail public utility which seeks to
cease operations;

(2) a description of the service area of the retail public utility involved;

(3) the anticipated effect of the cessation of operations on the rates and
services provided to the customers; and

(4) a statement that persons who wish to intervene or comment upon the
action sought should contact the designated representative of the executive director at
the commission's mailing address within 30 days of mailing or publication of notice,
whichever occurs later.

(c) After review by the commission, the applicant shall mail the notice to cities
and neighboring retail public utilities providing the same utility service within two miles
of the petitioner's service area and any city whose extraterritorial jurisdiction overlaps
the applicant's service area, and to the customers of the applicant proposing to cease
operations.

(d) The applicant may be required by the executive director or the commission to
publish notice once each week for two consecutive weeks in a newspaper of general
circulation in the county of operation which shall include, in addition to the information
specified in subsection (b) of this section:

(1) the sale price of the facilities;

(2) the name and mailing address of the owner of the retail public utility;
and

(3) the business telephone of the retail public utility.

(e) The commission may require the applicant to deliver notice to other affected
persons or agencies.



Texas Commission on Environmental Quality Page 35
Chapter 291 - Utility Regulations

(f) If, 30 days after the required mailed or published notice has been issued,
whichever occurs later, no hearing is requested, the commission may consider the
application for final decision without further hearing.

(9) If a hearing is requested, the application will be processed in accordance with
855.101(g) of this title (relating to Applicability).

(h) In no circumstance may a retail public utility which possesses or is required to
possess a certificate of convenience and necessity, a person who possesses facilities used
to provide utility service, or a water utility or water supply corporation with less than 15
connections that is operating without a certificate of convenience and necessity pursuant
to 8291.103(d) of this title (relating to Certificates Not Required) cease operations
without commission authorization.

(1) In determining whether to grant authorization to the retail public utility for
discontinuation, reduction, or impairment of utility service, the commission shall
consider, but is not limited to, the following factors:

(1) the effect on the customers and landowners;

(2) the costs associated with bringing the system into compliance;

(3) the applicant's diligence in locating alternative sources of service;

(4) the applicant’s efforts to sell the system, such as running
advertisements, contacting similar adjacent retail public utilities, or discussing

cooperative organization with the customers;

(5) the asking price for purchase of the system as it relates to the
undepreciated original cost of the system for ratemaking purposes;

(6) the relationship between the applicant and the original developer of the
area served;

(7) the availability of alternative sources of service, such as adjacent retail
public utilities or groundwater; and

(8) the feasibility of customers and landowners obtaining service from
alternative sources, considering the costs to the customer, quality of service available
from the alternative source, and length of time before full service can be provided.
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(j) If a utility does abandon operation of its facilities without commission
authorization, the commission may appoint a temporary manager to take over
operations of the facilities to ensure continuous and adequate service.

Adopted December 14, 2005 Effective January 5, 2006
8§291.116. Exclusiveness of Certificates.

Any certificate granted under this subchapter shall not be construed to vest
exclusive service or property rights in and to the area certificated. The commission may
grant, upon finding that the public convenience and necessity requires additional
certification to another retail public utility or utilities, additional certification to any
other retail public utility or utilities to all or any part of the area previously certificated
pursuant to this chapter.

Adopted December 6, 1995 Effective January 10, 1996
§291.117. Contracts Valid and Enforceable.

(a) Contracts between retail public utilities designating areas to be served and
customers to be served by those retail public utilities, when approved by the commission
after notice and hearing, are valid and enforceable and are incorporated into the
certificates of public convenience and necessity. Nothing in this provision negates the
requirements of Texas Water Code, §13.301.

(b) Retail public utilities may request approval of contracts by filing a written
request with the commission including:

(1) maps of the area to be transferred;
(2) a copy of the executed contract or agreement;

(3) if applicable, an affidavit that notice has been provided under Texas
Water Code, §13.301;

(4) the filing fee as prescribed by Texas Water Code, "5.701; and
(5) any other information requested by the executive director.
Adopted December 14, 2005 Effective January 5, 2006

§291.118. Contents of Request for Commission Order Under the Texas
Water Code, §13.252.
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If a retail public utility in constructing or extending a line, plant or system
interferes or attempts to interfere with the operation of a line, plant, or system of any
other retail public utility, or furnishes, makes available, renders, or extends retail water
or sewer utility service to any portion of the service area of another retail public utility
that has been granted or is not required to possess a certificate of public convenience
and necessity, the commission may issue an order prohibiting the construction,
extension, or provision of service, or prescribing terms and conditions for locating the
line, plant, or system affected or for the provision of service. A request for commission
order shall include the following:

(1) the name and business address of the retail public utility making the
request;

(2) the name and business address of the retail public utility which is to be
the subject of the order;

(3) adescription of the alleged interference;

(4) a map showing the service area of the requesting utility which clearly
shows the location of the alleged interference;

(5) copies of any other information or documentation which would
support the position of the requesting utility;

(6) the filing fee as prescribed by the Texas Water Code, *5.235; and

(7) other information as the executive director may require.
Adopted December 6, 1995 Effective January 10, 1996
§291.119. Filing of Maps.

With applications to obtain or amend a certificate of convenience and necessity,
each public utility and water supply or sewer service corporation shall file with the
commission a map or maps of the area or areas being requested in the application
showing all its facilities and illustrating separately facilities for production,
transmission, and distribution of its services, and each certificated retail public utility
shall file with the commission a map or maps showing any facilities, customers, or area
currently being served outside its certificated areas.

Adopted December 14, 2005 Effective January 5, 2006
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8291.120. Single Certification in Incorporated or Annexed Areas.

(a) In the event that an area is incorporated or annexed by a municipality, either
before or after the effective date of this section, the municipality and a retail public
utility that provides water or sewer service to all or part of the area under a certificate of
convenience and necessity may agree in writing that all or part of the area may be served
by a municipally owned utility, by a franchised utility, or by the retail public utility. In
this section, the phrase franchised utility means a retail public utility that has been
granted a franchise by a municipality to provide water or sewer service inside municipal
boundaries. The agreement may provide for single or dual certification of all or part of
the area, for the purchase of facilities or property, and for such other or additional terms
that the parties may agree on. If a franchised utility is to serve the area, the franchised
utility shall also be a party to the agreement. The executed agreement shall be filed with
the commission, and the commission, on receipt of the agreement, shall incorporate the
terms of the agreement into the respective certificates of convenience and necessity of
the parties to the agreement.

(b) If an agreement is not executed within 180 days after the municipality, in
writing, notifies the retail public utility of its intent to provide service to the
incorporated or annexed area, and if the municipality desires and intends to provide
retail utility service to the area, the municipality, prior to providing service to the area,
shall file an application with the commission to grant single certification to the
municipally owned water or sewer utility or to a franchised utility. If an application for
single certification is filed, the commission shall fix a time and place for a hearing and
give notice of the hearing to the municipality and franchised utility, if any, and notice of
the application and hearing to the retail public utility. Within ten calendar days after
receipt of notice that a decertification process has been initiated, a retail public utility
with outstanding debt secured by one or more liens shall:

(1) submit to the executive director a written list with the names and
addresses of the lienholders and the amount of debt; and

(2) notify the lienholders of the decertification process and request that
the lienholder provide information to the executive director sufficient to establish the
amount of compensation necessary to avoid impairment of any debt allocable to the area
in question.

(c) The commission shall grant single certification to the municipality. The
commission shall also determine whether single certification as requested by the
municipality would result in property of a retail public utility being rendered useless or
valueless to the retail public utility, and shall determine in its order the monetary
amount that is adequate and just to compensate the retail public utility for such
property. If the municipality in its application has requested the transfer of specified
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property of the retail public utility to the municipality or to a franchised utility, the
commission shall also determine in its order the adequate and just compensation to be
paid for such property under the provisions of this section, including an award for
damages to property remaining in the ownership of the retail public utility after single
certification. The order of the commission shall not be effective to transfer property. A
transfer of property may only be obtained under this section by a court judgment
rendered under Texas Water Code, §13.255(d) or (e). The grant of single certification by
the commission shall go into effect on the date the municipality or franchised utility, as
the case may be, pays adequate and just compensation in accordance with court order,
or pays an amount into the registry of the court or to the retail public utility under Texas
Water Code, 813.255(f). If the court judgment provides that the retail public utility is
not entitled to any compensation, the grant of single certification shall go into effect
when the court judgment becomes final. The municipality or franchised utility must
provide to each customer of the retail public utility being acquired an individual written
notice within 60 days after the effective date for the transfer specified in the court
judgment. The notice must clearly advise the customer of the identity of the new service
provider, the reason for the transfer, the rates to be charged by the new service provider,
and the effective date of those rates.

(d) In the event the final order of the commission is not appealed within 30 days,
the municipality may request the district court of Travis County to enter a judgment
consistent with the order of the commission.

(e) Any party that is aggrieved by a final order of the commission under this
section may file an appeal with the district court of Travis County within 30 days after
the order becomes final.

(f) Transfer of property shall be effective on the date the judgment becomes final.

However, after the judgment of the court is entered, the municipality or franchised
utility may take possession of condemned property pending appeal if the municipality or
franchised utility pays the retail public utility or pays into the registry of the court,
subject to withdrawal by the retail public utility, the amount, if any, established in the
court's judgment as just and adequate compensation. To provide security in the event
an appellate court, or the trial court in a new trial or on remand, awards compensation
in excess of the original award, the municipality or franchised utility, as the case may be,
shall deposit in the registry of the court an additional sum in the amount of the award,
or a surety bond in the same amount issued by a surety company qualified to do
business in this state, conditioned to secure the payment of an award of damages in
excess of the original award of the trial court. In the event the municipally owned utility
or franchised utility takes possession of property or provides utility service in the singly
certificated area pending appeal, and a court in a final judgment in an appeal under this
section holds that the grant of single certification was in error, the retail public utility is
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entitled to seek compensation for any damages sustained by it in accordance with
subsection (g) of this section.

(9) For the purpose of implementing this section, the value of real property
owned and utilized by the retail public utility for its facilities shall be determined
according to the standards in Texas Property Code, Chapter 21, governing actions in
eminent domain; the value of personal property shall be determined according to the
factors in this subsection. The factors ensuring that the compensation to a retail public
utility is just and adequate shall, at a minimum, include: impact on the existing
indebtedness of the retail public utility and its ability to repay that debt; the value of the
service facilities of the retail public utility located within the area in question; the
amount of any expenditures for planning, design, or construction of service facilities
outside the incorporated or annexed area that are allocable to service to the area in
guestion; the amount of the retail public utility's contractual obligations allocable to the
area in question; any demonstrated impairment of service or increase of cost to
consumers of the retail public utility remaining after the single certification; the impact
on future revenues lost from existing customers; necessary and reasonable legal
expenses and professional fees; factors relevant to maintaining the current financial
integrity of the retail public utility; and other relevant factors.

(h) The total compensation to be paid to a retail public utility under subsections
(g) and (m) of this section must be determined not later than the 90th calendar day after
the date on which the commission determines that the municipality's application is
administratively complete.

(1) A municipality or a franchised utility may dismiss an application for single
certification without prejudice at any time before a judgment becomes final provided the
municipality or the franchised public utility has not taken physical possession of
property of the retail public utility or made payment for such right under Texas Water
Code, §13.255(f).

(J) In the event that a municipality files an application for single certification on
behalf of a franchised utility, the municipality shall be joined in such application by such
franchised utility, and the franchised utility shall make all payments required in the
court's judgment to adequately and justly compensate the retail public utility for any
taking or damaging of property and for the transfer of property to such franchised
utility.

(k) This section shall apply only in a case where:

(1) the retail public utility that is authorized to serve in the certificated area
that is annexed or incorporated by the municipality is a nonprofit water supply or sewer
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service corporation, a special utility district under Texas Water Code, Chapter 65, or a
fresh water supply district under Texas Water Code, Chapter 53; or

(2) the retail public utility that is authorized to serve in the certificated
area that is annexed or incorporated by the municipality is a retail public utility, other
than a nonprofit water supply or sewer service corporation, and whose service area is
located entirely within the boundaries of a municipality with a population of 1.7 million
or more according to the most recent federal census.

() The following conditions apply when a municipality or franchised utility
makes an application to acquire the service area or facilities of a retail public utility
described in subsection (k)(2) of this section:

(1) the commission or court must determine that the service provided by
the retail public utility is substandard or its rates are unreasonable in view of the
reasonable expenses of the utility;

(2) if the municipality abandons its application, the court or the
commission is authorized to award to the retail public utility its reasonable expenses
related to the proceeding, including attorney fees; and

(3) unless otherwise agreed by the retail public utility, the municipality
must take the entire utility property of the retail public utility in a proceeding under this
section.

(m) For an area incorporated by a municipality, the compensation provided
under subsection (g) of this section shall be determined by a qualified individual or firm
to serve as independent appraiser, which shall be selected by the affected retail public
utility, and the costs of the appraiser shall be paid by the municipality. For an area
annexed by a municipality, the compensation provided under subsection (g) of this
section shall be determined by a qualified individual or firm to which the municipality
and the retail public utility agree to serve as independent appraiser. If the retail public
utility and the municipality are unable to agree on a single individual or firm to serve as
the independent appraiser before the 11th day after the date the retail public utility or
municipality notifies the other party of the impasse, the retail public utility and
municipality each shall appoint a qualified individual or firm to serve as independent
appraiser. On or before the tenth business day after the date of their appointment, the
independent appraisers shall meet to reach an agreed determination of the amount of
compensation. If the appraisers are unable to agree on a determination before the 16th
business day after the date of their first meeting under this subsection, the retail public
utility or municipality may petition the commission or a person the commission
designates for the purpose to appoint a third qualified independent appraiser to
reconcile the appraisals of the two originally appointed appraisers. The determination
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of the third appraiser may not be less than the lesser or more than the greater of the two
original appraisals. The costs of the independent appraisers for an annexed area shall be
shared equally by the retail public utility and the municipality. The determination of
compensation under this subsection is binding on the commission.

(n) The commission shall deny an application for single certification by a
municipality that fails to demonstrate compliance with the commission’'s minimum
requirements for public drinking water systems.

Adopted December 14, 2005 Effective January 5, 2006
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