
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION6 


1445 ROSS AVENUE, SUITE 1200 

DALLA TX 75202-2733 


AUG 	 172011 

Mr. Steve Hagle, P.E., Deputy Director 
Office of Air 
Texas Commi ssion on Environmental Quality (Me 122) 
P.O. Box 13087 

Auslin, TX 78711-3087 


Re: 	 Execut ive Director's Response to EPA Objection 

LANXESS Corpora1ion 02282 


Dear Mr. Hagle: 

--------Gn-Fearuar-y-5-;-2O-W, the Environmental Protection Agency (EPA) objected to tne 
proposed Title V pennit for LANXESS Corporation, LiBR Flex Unit. On December 6, 2010, we 
received the Texas Commission on Environmental Quality (TCEQ) Executive Director's 
Response to EPA's Objection (RTO), proposed permit, and associated Statement of Basis 
(SOB). We have reviewed the documents, and have no further comments. We understand that 
TCEQ plans to issue the proposed permit. Please note that EPA may review the issued permit i f 
it receives a public petition pursuant to 40 CFR § 70.8(d). 

We are committed to working with the TCEQ to ensure that permits address all 
applicable requirements, including the Texas SIP and are consistent with the federally-approved 
Texas Title V air permitting program. We are willing to discuss potential options to avoid future 
Title V permit objections. If you have questions or wish to discuss this further, please contact 
Jeff Robinson , Chief, Air Permits Section at (214) 665-6435, or Stephanie Kordzi, Texas Permit 
Coordinator at (214) 665-7520. 

Multimedia Planning and Permitting Division 

Enclosure 

cc: 	 Manager, Environmental Affairs 
LANXESS 

11l'<MIle! Address (URL) • http://www.epa.gov/regkm6 
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FEB 0 " 2010 


Mr. Richard A Hyde. P.E., Deputy DireclOr 
Office of Penn itting and Regi stration 
Texas Commission on Environmental Quality (Me 122) 
P.O. Box 13087 
Austin, TX 7871 1-3087 

Re: 	 Objection to Federal Operati ng Pennil No. 02282 
LANXESS Corporation, LiBR Flex Uni t 
Orange County , Texas 

Dear Mr. Il ydc: 

We received the proposed renewal for the Federa l Operating Pe rmit (FOP) lor the 
LANXESS LiBR Flex Unit in our office on December 22 , 2009. The EPA' s 45-day review period 
wiJl end on February 5, 2010. The renewal incorporates Prevention of Significant Deterioration 
(PSD) Permit No. PSD-TX~874, minor NSR Pemlit No. 2250S, and a Qualilied Fac ility 
authorization to PSD·Tx>S74 into the FOP. 

In accordance with 40 eFR § 70.8(c), EPA is objecting to the proposed penn it action. 
S~ct i on S05(b)(l) of the lC!d~rdJ Clean Air Act (Ac t) and 40 CFR § 70.8(c) require EPA to object 
in \vriling 10 the issuance o f a proposed T itle V p~rmit within 45 days of receipt of the proposed 
permit (and a ll necessary support ing inlorm'lti on) if EPA determines that the pennit is not in 
compliance wi th applicable requi rements of th e Act or requirements under 40 C FR Part 70. 
Speci Ji c reasons for eaL:h objection and a descripti on uflhe terms and cond itions that the pennit 
must incl ude to respond to the objections are enclosed. 

Sectio n S05{c) of the Act and 40 CFR § 70.S(c)(4) provide that if the permitting autho rity 
fails, within 90 days of the date of the objection, to submit a pe rmit revised to meet the objections , 
then EPA will issue or deny the pennit in accordance with the requirements of 40 CFR Part 7 1. 
Because the objection issues must be fully addressed within 90 days, we suggest that the revised 
permit be submitted with sufficient advance notice so that any outstanding issues may be resolv!;J 
prior to the expiration or lhe 90·day period. We a lso note concerns related to the adequacy of 
permitting as sociated wil h the incorporation by reference of Penn its by Rule (PBR) that may not 
meet the requi rements of the fcderally~approved Texas State Implementati on Plan (Texas SIP) 
have been raised in two ci tizen petitions filed with EPA, dated August 28. 2009, and January 5, 
2009. Should the Title V permit be issued without reso lving these concerns and EPA detennincs 
these concerns have merit, EPA may reopen the Tille V permi t for cause, pursuanllo 40 CFR § 
70.7(1) and (g) . 



We are committed to working with the TCEQ to ensure tbat the fim\l Permit is consistent 
with the a ll appl icable requirements, including the federaUy~approved Texas SIP and the Texas 
FOP program . If you have questions or \vish to discuss this further, please COntact JetT Robinson. 
Chie!: Air Permits Section at 214~665-6435. or Stephanie Kordzi, Texas Permit Coordinator at 
(214) 665-7520. Thank you for your cooperation. 

Sinc~~~~~ff) 
(CZ;rccl,-,~ 

Carl E. Edlund. I}.E. 
Director 
Multimedia Plonning and Permitting Division 

Enclosure 

cc: 	 Manager, Environmental Affairs 
LANXESS Corporation 

Mr. Steve Hagle, Director 
Air Permits Divi sion 
Texas Commission on Environmental Quality (MC-163) 



Enclosure 

I. 	 Objection to the incorporation by reference of PSD Permit. The Nell' SOUl'('\! Rel'iell' 

Allthorization References table of the draft Title V permit incorporalcs PSD-TX-874, 
revised on April 23, 1998, by reference. EPA has discussed th~ issue of incorporation by 
reference in While Paper Nllmber 2 for Improved ImplemerirafioIJ of/he Part 700pel'lJling 
Permits Program (March 5, I996)(Whi(t! Paper 2). As EPA explained in White Paper 2 , 
incorpomtion by reference rna)' be useful in many instances, though it is important to 

exercise care to balance the use of incorporation by reference \vith the obligation to issue 
permits that are clear and meaningful to all aOe-cted parties, including those who must 
comply with or enlorce their conditions. lei. at 34-38. See also 111 the Maller a/Tesoro 
Rejlning (lnd Marketing, Petition No. IX-2004-6 at 8 (March 15,2005 )(Tesoro Ort/a). As 
EPA noted in the Tesoro Order, EPA's expectations for what requirements may be 
referenced and for the necessary level of deta il ure guided by Sect ions 504(a) and (c) of the 
CAA and corresponding provisions at 40 CFR § 70.6(a)(I) and (3) . Id. Generally, EPA 
expects that Tit le V perlJlils will cxpliciily state al l elllissiull limitations and opcmliollal 
requirements for all applicable emission units ut a facility. It!. We note that TCEQ·s lise of 
incorporation by reference for emissions limitat ions from minor NSR pennits and Pcmlits 
by Rul e is currently acceptable. St:e 66 Fed. Reg. 63318. 63324 (Dcc. 6, 2001); Sill! also, 
Public Cirizen v. EPA, 343 F.3d 449, at 460-61 (S th Cir. 2003) (upholding EPA's approval 
oflTEQ's use of incorporulion by reference ror emissions limitlltions from minor NSR 
permits and Pennits by Rule).1 In appro\'ing Texas' limited use of incorporation by 
reference or emissions limitations from minor NSR permits and Permits by Rule, EPA 
balanced the streamlining benefits of incorporation by reference against the va lue ora marc 
detailed Title V penni t and found Texas' approach for minor NSR permits and Pennits by 
Rule acceptable. Sec PubliC' Citizt:n, 343 F.3d at 460-61. EPA's decision approving this 
usc of IBR in Texas' program was limited to, and speci fic to, minor I\'SR permits and 
Permits by Rule in Texas. EPA noted the uniqlle challenge Texas faced in integrating 
requirements from these permits into Tith! V permits. See 66 fed. Reg. ul 63.326; 60 Fed. 
Reg. at 30,039; S9 Fed. Reg. 44572,44574. EPA did not approve (and does not appro VI.! 

01) TCEQ's usc of incorporation by reference of emissions limitations lor other 
requirements. Sec In the MaffeI" aJPremcor Refining Group. Inc., Petition No. VI·2007-02 
at 5 and Inlhe Maller ofCITCO Refining and Chemicals Co.. Pet ition No. VJ-2007-0 I at 
I I. Pursuant to 40 CFR § 70.8(cX I). EllA objects to the issuance of the Title V permit 
because it incorporates by reference the major New Source Review permit PSD-TX-874 
and faih to illdude emission limitations and standards as necessary to assure compliance 
with all uppli'..'abk' r.;quirements . Sr:c 40 CFR § 70.6(a)(I). In response to this objection, 
TCEQ must include (as conditions of the Title V permit) all the emission limitations and 
standards of PSD-TX-874 necessary to ensure compliance with llll appJicllbJe requircm(!nts. 
Alternatively, TCEQ cou ld include a specHic condition for I.!ach emissions unit 10 reference 

1 Pkase nole thut III f ill! Malfl!r ufPrelllcur Rrjilling CWI/P, file , Petitiun No. VJ·2007-02 ;n 6, In 3 (May 28, 2009) 
lind In ,he M(llIer vfC/roo R.!jining 11m/Chemicals Co., Petition No. VI-2007-0 1 lit t l- 12, rn 5 (Mo.), 28, 2009) 
EPA silited that the Agency will be evaluating the use of im.:orpor.llion by rerer~ncc lor emissions timitalions in minor 
I\SR permits and Permits by Rule to determine how wel l thi s pral.:ti~~e is working. 



the exact provisions of PSD~TX-874 that contain the emission limitations and standards 
reflecting the applicable requirements for that unit and then physically attach a copy of 
PSD-TX~874 to the Title V permit. ThllS, the Title V pemlil would contain all the 
emission limitations (including the MAERT) and standards ufthe PSD permit with a 
special condition for each emissions unit directing the reader to the specific location in the 
attached PSD permit containing the applicable requirements for that unit. 

2. 	 Objection to the Incorporation of Pcrmit No. 22508 into the Title V permit. The New 
SUlIn't: Review (NSR) Awhm'i:wlion Re/i!rences table in the draft Title V permit 
incorporates by reference Permit No. 22508. Available information indicates that 
LANXESS forwardcd a Form P ! ~ E to TCEQ (NotiJication of Changes to Qualified 
fal.:ilit ies). Based upon TCEQ's review orthe information, TCEQ had no objection to Ihe 
proposed change and approved Ihe reqllest on May 13, 1999. This change affects Permit 
No . 225082

, which is a minor NSR Permit, tmder the Texas Qualified Facilities Program. 
This program authorizes facilities to become "qualified" to net out ofNSR SIP permitting 
requirements under 30 TAC § 116.118 (prc~change qualification).3 To date EPA has not 
approved the Iexas Quahhed l'acllllics Program reVISIOns Inl0 the I exas SIP, pursuant to 
Section 110 of the federal Clean Air Act (CAA), 42 U,S.C. § 7410.4 Therefore, pursuant to 
40 CFR § 70.8(c)(1), EPA must object to the issuClm.:c of this Title V permit because 
physica l or operational changes made under the Qualitied Facility rule cannot be 
determ ined to be in comp[iancc with the applicable requirements of the Texas SIP. The 
failure to have sllbmilled information necessary to make this determination constitutes an 
additional basis for this objection, pursuant to 40 eFR § 70.8(c)(3)(li). In response to this 
object ion, TCEQ must revise the dran Title V permit to incl ude a condition that 
spec ifi ca lly requires the source to pn:pare and subm it to TCEQ a written analysis of any 
futllre change/modification to ensure that minor and/or major new source review 
requirements under the federally-approvcd Texas SIP have not been triggered. 

3. 	 Objec t ion to Spccinl Permit Condition 3. Under thc Sped", Tefllls und Conditions 
provisions of the draft Title V permit, Condition 3 requires stationary vents with certain 
!low mtes comply with identitied provisions of30 TAC Chapter III or the Texas SJP. 
However, there is no identitic<ltioll of the specific stationary vents that are subject to those 
requirements. As such, this condition fails to meet the requi rement of 40 eFR § 70.6(a)( 1), 
in that the condition lac ks the specificity to ensllfc the compl iance with the applicable 
requirements associated with those unidentilied emission Lmits. [n addit ion, the Statement 
of Bas is document for the draft Title V permit docs not provide the legnl and tactual basis 
for Condition 3, as required by 40 e FR § 70.7(a)(5). Pursuilnt to 40 CFR § 70.8(c)(l), 
EPA objects to the issuance orlhe Title V permit since Condition 3 is not in compliance 
with the requirements of 40 CFR § 70.6(a)(I) and 70.7(a)(5). [n response to this 
object ion, TCEQ must revise Condition 3 of tile draft Title V permit to list the spt!cifie 

, See information on this Qualified Facil ity at https :!/webmaii.tccq.statc.tx.us/gw/wcbpub. 

Sec also 30 T AC §§ 116. I 0; I 16 .1 16(e); and § I J6.1 17 . 
• The currently approved SIP rcgu l,uion is 30 TAC 116.160 adopted by the Texas Natural Resource Conservation 
Commission (reniUned the Texa~ Commission on Envirollmental Quality) 011 October 10,2001, ene-ctive November 1. 
200 I, which was npprovcd by EPA on July 22. 2004 (69 FR 43752). eficclivc Scpt(,l11b~r 20,2004. 

l 

https:!/webmaii.tccq.statc.tx.us/gw/wcbpub


stationary vents that arc subject to the specified requirements 01'30 TAC Chapter III and 
provide an ex planation in the Statement of Basis for the legal and factual basis fo r 
Condition 3. 

4. 	 Objection to General Recordkceping Provision. Under the Genera' Terms and 
Conditions provision o rlhe draft Title V permit, re terence is made to 30 TAC § 122.1 44 of 
the Texas FOP progiam which requires records be kept for 5 years; however, Special 
Condition 5 and 8(0) ofPSO Pennit No. PSO-TX-874 (revised April 23 , 1998) and NS R 
Permit No. 22508 (renewed December 2, 2004) only requires rec ords be kept for two years. 
This condition is inconsistent with the 5 year recordkeeping requirements of 40 CFR § 
70.6(a)(3 )(ii)(8) and cannot be carried forward into the Title V permit. Pursuant to 40 
CFR § 70.8(c)( I), EPA objects to th e issuance of the Title V permit since the 
record keeping requirements of PSD Permit No. PSO-TX-874 and NSR Permit No. 22508 
arc not in cornplianee with the requirements or 40 CFR § 70.6(a)(3)(iiXB). In response to 
this objection, TCEQ must rev ise the Title V permit to ind ude a wnditiun that slates that 
records of mon itoring data and support ing info rmation must be: m~l i nlai ned for a minimum 
of Ji te .,em s f10lli the dale of lUonilol iug, 1101 ,,' ith!ltandi"~ {!ole reE.1t1irCH1eHls el" IUly elAer 
permit conditions or applicable requirements. 

5. 	 Objection to Special C ondition 14 for Failing to Meet Compliance Certification 
Requirements. Spec ial Condition 14 of the draft Title V permit states that the permit 
holder shall certify compliance with all terms and conditions. The compliance certification 
requirements for Title V permits are stated in 40 CFR § 70.6(cX5). Pursuanlto 40 eFR § 
70.8(e)(1), EPA objects to the issuance of the Title V perm it because Speci,,1 Condition 14 
of the draft Title V permit does not meet the regul atory req uirements. In response 10 this 
objection, TCEQ must amend Special Condition 14 to include the all the requirements lor 
compliance certili cations, as set forth in 40 e FR § 70.6(c)(5), including the idt:nt ifi cation 
of the methods or other means fo r determining the compli ance status with each tenn and 
condit icm of the permit. 

6. 	 Objection to the Permit Shield. Spec ial Condition 30 of th e draft Ti tle V permi t 
references a "Permit Shield" attachment which identifies emission units, groups and 
processes TCEQ has determined are exempt from speci fically identified potentially 
applicable requirements. The statement of basis (S08) does not fully discuss the factual or 
legal basis for TCEQ's dctenn inations. EPA has previous ly objected to nega ti ve 
applicabi lity detenn inations based on blanke t statements claiming a "gnmdrathered" status 
(See, e,g.. letter from Kerrigan G. Clough. Assistant Regiona l Admin istrato r, EPA, Region 
8 to the Colorado Department of Public Health and Environment. Re : EPA Review of 
Proposed Title V Operating Permit for TriGen-Colorado Energy CorpoT<l lion, dated 
September 13. 2000 ("TriG en Objt:ction"). Similar blanket statements such as those 
contained in the draft Title V permit and the accompanying SOB do not meet the permit 
shield requirements 01'40 eFR § 70.6(1). Pursuant to 40 eFR § 70.8(c)( I) and (3), EPA 
objects to the issuance of the Title V penn it because the permit shie ld prov isions in draft 
Title V permit are only supported by conc lusory statements in the SOB. The SOB fa ils to 
provide an adequate discussion of the lega l and factual basis fo r the determinations made 
under 40 CFR § 70.6(1) used to support the nonappli cability of those requirements 



identified in the '-Pennit Shield" attachment to the Title V permit. In response to this 
objection, the Title V permit renewal application must be revised to include all potentially 
relevant facts supporting a request for a determination of nonapplicability, and the SOB 
must be revised to provide an adequate discussion TCEQ's legal and tactual basis for all 
determinations of nonapplicability ror those requ irements identified in the "Pemlil Shield" 
attachment to the Title V permit. Alternatively, Special Condition 30 and the "Pennil 
Shield" attachment must be deleted from the Tit le V permit 

Additional Concerns: 

I. 	 Table New Source Review Authorization Reja(!n"es - Some of the permits that arc 
incorporated by reference may actually be old or outdated underlying permits. EPA 
recognizes that underlying permits are revised from time to time. Nonetheless, tbe most 
recent revision of the underlying permit (and the issuance date) must be stated in the table 
when incorporated by reference in the T itle V permit so the public may properly comment 
on the Tille V permit. TCEQ must cOlllirm thaI the version of the underlying permit that is 
mcorporated mto the THlc: V permIt IS readdy available m the pubhc records. Set!, In th~ 
/v/aller ofPremeor Refining Group, Inc., Petition No. VI-2007-02 at 5 (May 28, 2009) . 

2. 	 Permit Condition 12- 1n accordance with 40 eFR § 70.6(a)(I)(i), permit cond itions must 
deflne and provide regulatory citations referencing proper authority allowing TCEQ to 
grant special cxcmptions. 

3. 	 PI3R 106.26 1 and 106.263 require registration. The TCEQ New Source Revie'>v database 
shows that all registrations lor 106.261 are void, and the database does not show any 
regist rations for 106.263 for RN I 00825363 . Please ensure that the pcrmits included in the 
Title V penni! are valid permits. 

4. 	 Monitoring requirements need to be specific . The Compliance Assurance Monitoring 
summary and the Periodic Monitoring Summary refer repeatedly to manufacturer's 
specifications or other written procedures. The manufacturer' s specification or other 
written procedures must be written out if they are \0 dictate monitoring requirements, This 
ensures that the pemlit is practically enforceable . 


