
TITLE 1. ADMINISTRATION 

PART  2.  TEXAS ETHICS COMMISSION  

CHAPTER 12. SWORN COMPLAINTS 
SUBCHAPTER C. INVESTIGATION AND 
PRELIMINARY REVIEW 
1 TAC §12.81 

The Texas Ethics Commission (the Commission) proposes new 
§12.81, relating to the procedures for investigating and resolving 
technical and clerical violations of laws within the Commission’s 
jurisdiction as provided by §571.0631 of the Government Code. 

Section 12.81 describes procedures used for investigating and 
resolving technical and clerical violations of laws within the Com
mission’s jurisdiction. 

David A. Reisman, Executive Director, has determined that for 
each year of the first five years that the rule is in effect there will 
be no fiscal implication for the state and no fiscal implication for 
local government as a result of enforcing or administering the 
rule as proposed. Mr. Reisman has also determined that the 
rule will have no local employment impact. 

Mr. Reisman has also determined that for each year of the first 
five years the rule is in effect, the anticipated public benefit will  
be clarity in what is required by the law. 

Mr. Reisman has also determined there will be no direct adverse 
effect on small businesses or micro-businesses because the rule 
does not apply to single businesses. 

Mr. Reisman has further determined that there are no economic 
costs to persons required to comply with the rule. 

The Texas Ethics Commission invites comments on the pro
posed rule from any member of the public. A written statement 
should be mailed or delivered to Natalia Luna Ashley, Texas 
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, 
or by facsimile (FAX) to (512) 463-5777. A person who wants 
to offer spoken comments to the Commission concerning the 
proposed rule may do so at any Commission meeting during 
the agenda item "Communication to the Commission from the 
Public" and during the public comment period at a Commission 
meeting when the Commission considers final adoption of the 
proposed rule. Information concerning the date, time, and 
location of Commission meetings is available by telephoning 
(512) 463-5800 or, toll free, (800) 325-8506. 

The new §12.81 is proposed under Government Code, Chapter 
571, §571.062, which authorizes the Commission to adopt rules 
concerning the laws administered and enforced by the Commis
sion. 

The new §12.81 affects §571.0631 of the Government Code. 

§12.81. Technical, Clerical, or De Minimis Violations. 
(a) A technical, clerical, or de minimis violation for purposes 

of §571.0631 of the Government Code, may include a first-time alle
gation against a respondent for: 

(1) Typographical or incomplete information on a cam
paign finance report that is not misleading or does not substantially 
affect disclosure; 

(2) Failure to include a disclosure statement on political ad
vertising; 

(3) Failure of a non-incumbent to use the word "for" in a 
campaign communication, where the communication is not otherwise 
misleading; 

(4) Failure to include the highway right-of-way notice on 
political advertising; 

(5) Filing a late campaign finance report if the total amount 
of political contributions does not exceed $2,500, the total amount of 
political expenditures does not exceed $2,500, and the report is not a 
report due 30 or 8 days before an election, or a special pre-election 
report; 

(6) Filing an incomplete or corrected campaign finance re
port that is not a report due 30 or 8 days before an election or a special 
pre-election report if: 

(A) the total amount of incomplete or incorrectly re
ported political contributions does not exceed the lesser of 10% of 
the total amount of political contributions on the corrected report, or 
$5,000; 

(B) the total amount of incomplete or incorrectly re
ported political expenditures does not exceed the lesser of 10% of the 
total amount political expenditures on the corrected report, or $5,000; 
or 

(C) the total amount of incomplete or incorrectly re
ported political contributions or political expenditures does not exceed 
the amount of the filing fee for place on the ballot for the office sought 
or held by the respondent during the period covered by the report at 
issue, or, if there is not a set filing fee, $500; or 

(7) Failure to timely file a campaign treasurer appointment 
if, before filing the campaign treasurer appointment, the total amount 
of political contributions accepted does not exceed $2,500 and the total 
amount of political expenditures made or authorized does not exceed 
$2,500. 

(b) During the review of a sworn complaint under Chapter 571, 
Subchapter E of the Government Code, if the commission determines 
that the only alleged violations are technical, clerical, or de minimis, 
the commission may enter into an assurance of voluntary compliance 
with the respondent. Before entering into an assurance of voluntary 
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compliance, the commission may require a respondent to correct the 
violations. 

(c) An assurance of voluntary compliance is confidential under 
§571.140 of the Government Code. 

(d) An assurance of voluntary compliance may include a 
penalty not to exceed $500. 

(e) The executive director may resolve a sworn complaint as 
provided under this section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003404 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission  
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-5800 

CHAPTER 22. RESTRICTIONS ON 
CONTRIBUTIONS AND EXPENDITURES 
1 TAC §22.5 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Ethics Commission or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The Texas Ethics Commission (the Commission) proposes the 
repeal of §22.5, relating to direct campaign expenditures. 

The repeal of §22.5 would repeal the rule relating to restrictions 
on direct campaign expenditures. The rule is no longer applica
ble. 

David A. Reisman, Executive Director, has determined that for 
each year of the first five years that the repeal is in effect there 
will be no fiscal implication for the state and no fiscal implication 
for local government as a result of enforcing or administering the 
repeal as proposed. Mr. Reisman has also determined that the 
repeal will have no local employment impact. 

Mr. Reisman has also determined that for each year of the first 
five years the repeal is in effect, the anticipated public benefit will  
be clarity in what is required by the law. 

Mr. Reisman has also determined there will be no direct adverse 
effect on small businesses or micro-businesses because the rule 
does not apply to single businesses. 

Mr. Reisman has further determined that there are no economic 
costs to persons required to comply with the rule. 

The Texas Ethics Commission invites comments on the pro
posed repeal from any member of the public. A written statement 
should be mailed or delivered to Natalia Luna Ashley, Texas 
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, 
or by facsimile (FAX) to (512) 463-5777. A person who wants 
to offer spoken comments to the Commission concerning the 
proposed repeal may do so at any Commission meeting during 
the agenda item "Communication to the Commission from the 
Public" and during the public comment period at a Commission 

meeting when the Commission considers final adoption of the 
proposed repeal. Information concerning the date, time, and 
location of Commission meetings is available by telephoning 
(512) 463-5800 or, toll free, (800) 325-8506. 

The repeal of §22.5 is proposed under Government Code, 
Chapter 571, §571.062, which authorizes the Commission to 
adopt rules concerning the laws administered and enforced by 
the Commission. 

The repeal of §22.5 affects Title 15 of the Election Code. 

§22.5. Direct Campaign Expenditures. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003406 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission  
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-5800 

1 TAC §22.6 

The Texas Ethics Commission (the Commission) proposes new 
§22.6, relating to the reporting of direct campaign expenditures. 

Section 22.6 would clarify the requirement to disclose direct cam
paign expenditures as articulated in Ethics Advisory Opinion No. 
489 (2010). 

David A. Reisman, Executive Director, has determined that for 
each year of the first five years that the rule is in effect there will 
be no fiscal implication for the state and no fiscal implication for 
local government as a result of enforcing or administering the 
rule as proposed. Mr. Reisman has also determined that the 
rule will have no local employment impact. 

Mr. Reisman has also determined that for each year of the first 
five years the rule is in effect, the anticipated public benefit will  
be clarity in what is required by the law. 

Mr. Reisman has also determined there will be no direct adverse 
effect on small businesses or micro-businesses because the rule 
does not apply to single businesses. 

Mr. Reisman has further determined that there are no economic 
costs to persons required to comply with the rule. 

The Texas Ethics Commission invites comments on the pro
posed rule from any member of the public. A written statement 
should be mailed or delivered to Natalia Luna Ashley, Texas 
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, 
or by facsimile (FAX) to (512) 463-5777. A person who wants 
to offer spoken comments to the Commission concerning the 
proposed rule may do so at any Commission meeting during 
the agenda item "Communication to the Commission from the 
Public" and during the public comment period at a Commission 
meeting when the Commission considers final adoption of the 
proposed rule. Information concerning the date, time, and 
location of Commission meetings is available by telephoning 
(512) 463-5800 or, toll free, (800) 325-8506. 

The new §22.6 is proposed under Government Code, Chapter 
571, §571.062, which authorizes the Commission to adopt rules 
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concerning the laws administered and enforced by the Commis
sion. 

The new §22.6 affects Title 15 of the Election Code. 

§22.6. Reporting Direct Campaign Expenditures. 

(a) A person making a direct campaign expenditure that ex
ceeds $100: 

(1) Shall comply with Chapter 253, Subchapter C of Title 
15 of the Election Code as if the person were an individual; and 

(2) Is not required to file a campaign treasurer appointment 
as a political committee, but is required to use the reporting forms and 
schedule prescribed by Chapter 254 of Title 15 of the Election Code 
as if the person were a campaign treasurer of a general-purpose com
mittee that does not file under the monthly reporting schedule option 
in §254.155 of the Election Code. 

(b) A person is not required to file a report as required by this 
section if: 

(1) The person is required to disclose the expenditure in 
another report required by Title 15 of the Election Code; and 

(2) The report is required to be filed within the time pre
scribed for a direct campaign expenditure required to be filed under 
this section. 

(c) A person making a direct campaign expenditure consisting 
of the person’s personal travel expenses is not required to disclose the 
expenditures under this section, provided that the person receives no 
reimbursement for the expenditures. 

(d) A political committee is subject to the restrictions in Title 
15 of the Election Code. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003405 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-5800 

TITLE 7. BANKING AND SECURITIES 

PART 2. TEXAS DEPARTMENT OF 
BANKING 

CHAPTER 12. LOANS AND INVESTMENTS 
SUBCHAPTER B. LOANS 
7 TAC §12.33 

The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), proposes 
to amend §12.33, concerning debt cancellation contracts and 
debt suspension agreements. The amended rule is proposed to 
correct references to statutes that have been renumbered since 
the rule was adopted. 

The amendment to §12.33 arises from the renumbering of sec
tions of the Business and Commerce Code. Effective April 1, 
2009, the Legislature repealed the Uniform Electronic Transac
tions Act (UETA), Business and Commerce Code Chapter 43, 
and recodified it as Business and Commerce Code Chapter 322. 
Section 12.33 refers to the UETA with its old statutory citation. 
The proposed amendment would update the reference to the 
new chapter of the Business and Commerce Code. 

Robert Bacon, Deputy Commissioner, Texas Department of 
Banking, has determined that for the first five-year period the 
proposed rule is in effect, there will be no fiscal implications 
for state government or for local government as a result of 
enforcing or administering the rule. 

Mr. Bacon also has determined that, for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing the rule is an updated and 
accurate rule. 

For each year of the first five years that the rule will be in effect, 
there will be no economic costs to persons required to comply 
with the rule as proposed. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the cost of com
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed amended section 
must be submitted no later than 5:00 p.m. on August 2, 2010. 
Comments should be addressed to General Counsel, Texas De
partment of Banking, Legal Division, 2601 North Lamar Boule
vard, Suite 300, Austin, Texas 78705-4294. Comments may also 
be submitted by email to legal@banking.state.tx.us. 

The amendment is proposed under Finance Code, §31.003, 
which authorizes the Commission to adopt rules to accomplish 
the purposes of the Texas Banking Act and Finance Code 
Chapters 11, 12, and 13. 

Finance Code, Chapter 31, and Business and Commerce Code, 
Chapter 322, are affected by the proposed amended section. 

§12.33. Debt Cancellation Contracts and Debt Suspension Agree-
ments. 

(a) - (f) (No change.) 

(g) Affirmative election to purchase and acknowledgment of 
receipt of disclosures required. 

(1) - (3) (No change.) 

(4) Special rule for electronic election. The affirmative 
election and acknowledgment may be made electronically in a manner 
consistent with the requirements of the Uniform Electronic Transac
tions Act, Texas Business & Commerce Code Chapter 322 [43], and 
the Electronic Signatures in Global and National Commerce Act, 15 
U.S.C. 7001 et seq. 

(h) - (i) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003445 
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A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

CHAPTER 15. CORPORATE ACTIVITIES 
SUBCHAPTER A. FEES AND OTHER 
PROVISIONS OF GENERAL APPLICABILITY 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), proposes 
the repeal of §15.8, concerning corporate filings before January 
1, 2010, and proposes to amend §15.9, concerning corporate fil
ings after January 1, 2010. The repealed and amended rules are 
proposed to eliminate transitional language no longer needed. 

The proposed repeal of §15.8 arises from the Legislature’s 2003 
enactment of the Texas Business Organizations Code (TBOC). 
Finance Code §32.008(a) makes the TBOC generally applica
ble to banking associations. The commission adopted §15.8 
pursuant to Finance Code §32.008(d), which authorized the 
commission to establish rules permitting banking associations 
formed before the effective date of the TBOC, January 1, 2006, 
to choose to be governed by the former law until January 1, 
2010. Finance Code §32.008(d) expired on January 1, 2010. 
The purpose of §15.8 was to clarify that until January 1, 2010, 
banking associations formed before January 1, 2006 were 
permitted to file corporate documents pursuant to the former 
law. Because January 1, 2010 has passed and the TBOC is 
therefore applicable to all banking associations, regardless of 
when formed, the transitional instructions in this section are no 
longer needed. 

In proposed §15.9 transition language related to that in §15.8 is 
deleted because, as described previously, the transition period 
has passed, and therefore the language is no longer needed. 

Robert Bacon, Deputy Commissioner, Texas Department of 
Banking, has determined that for the first five-year period the 
proposed rules are in effect, there will be no fiscal implications 
for state government or for local government as a result of 
enforcing or administering the rules. 

Mr. Bacon also has determined that, for each year of the first 
five years the rules as proposed are in effect, the public benefit 
anticipated as a result of enforcing the rules are updated and 
clarified provisions. 

For each year of the first five years that the rules will be in effect, 
there will be no economic costs to persons required to comply 
with the rules as proposed. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the  cost  of  com
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed repealed and 
amended sections must be submitted no later than 5:00 p.m. 
on August 2, 2010. Comments should be addressed to General 
Counsel, Texas Department of Banking, Legal Division, 2601 
North Lamar Boulevard, Suite 300, Austin, Texas 78705-4294. 
Comments may also be submitted by email to legal@bank
ing.state.tx.us. 

7 TAC §15.8 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Banking or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal is proposed under Finance Code, §31.003, which 
authorizes the Commission to adopt rules to accomplish the 
purposes of the banking statutes, and under Finance Code, 
§32.008, which authorizes the commission to adopt rules to limit 
or refine the applicability of general corporate laws to a state 
bank or to alter or supplement the procedures and requirements 
of those laws applicable to actions taken under Chapter 32. 

Finance Code, Chapters 31 and 32 are affected by the proposed 
repealed section. 

§15.8. Corporate Filings before January 1, 2010. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003446 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

7 TAC §15.9 

The amendments are proposed under Finance Code, §31.003, 
which authorizes the Commission to adopt rules to accomplish 
the purposes of the banking statutes, and under Finance Code, 
§32.008, which authorizes the commission to adopt rules to limit 
or refine the applicability of general corporate laws to a state 
bank or to alter or supplement the procedures and requirements 
of those laws applicable to actions taken under Chapter 32. 

Finance Code, Chapters 31 and 32 are  affected  by  the proposed  
amended section. 

§15.9. Corporate Filings [after January 1, 2010]. 
[(a) This section is applicable to:] 

[(1) all state banks organized after January 1, 2006;] 

[(2) all state banks organized before January 1, 2006 that 
have elected to be governed by the provisions of the Texas Business 
Organizations Code to the extent not inconsistent with Title 3, Subtitle 
A of the Texas Finance Code; and] 

[(3) effective, January 1, 2010, all state banks no matter 
what their date of organization.] 

(a) [(b)] In  accordance with the applicable provisions of the 
Finance Code, Title 3, Subtitle A or G, the following corporate forms 
regarding a state bank, along with the applicable filing fees, must be 
filed with the banking commissioner: 

(1) a certificate of correction as authorized by Texas Busi
ness Organizations Code (TBOC), §4.101; 

(2) articles of amendment under the Finance Code, 
§32.101; 

(3) restated, or, amended and restated, articles of associa
tion under the Finance Code, §32.101, and TBOC §3.059 and §21.052; 
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(4) articles of merger under the Finance Code, §32.301 et 
seq, as supplemented by the TBOC §10.151; 

(5) certificate of exchange under TBOC, §10.151; 

(6) statement of event or fact pursuant to TBOC §4.055; 

(7) establishment of a series of shares by the board of di
rectors under the Finance Code, §32.102, as supplemented by TBOC 
§21.155 and §21.156; 

(8) statement regarding a restriction on the transfer of 
shares under TBOC, §21.212; and 

(9) abandonment of a merger or interest exchange prior to 
its effective date under TBOC §4.057. 

(b) [(c)] For purposes of corporate filings with the banking 
commissioner under subsection(a) [(b)] of this section, state banks may 
utilize a modified version of forms promulgated by the secretary of state 
if the banking commissioner or the finance commission has not pro
mulgated an appropriate corporate form; however, the banking com
missioner may require the submission of additional information. The 
modified corporate forms must: 

(1) specifically reference the applicable provisions of the 
Finance Code; 

(2) change references from "corporation" to "association"; 
and 

(3) change the references to "stated capital" and similar 
terms defined in the  TBOC  to  an  appropriate reference to terms de
fined in the Finance Code. 

(c) (d)] In accordance with the applicable provisions of the 
Finance Co

[
de and the TBOC, a state bank may file the following cor

porate forms with the secretary of state as instructed in the Finance 
Code or the TBOC: 

(1) name registrations under TBOC §§5.151 - 5.155; 

(2) assumed name certificates under TBOC §5.051; 

(3) a statement appointing an agent authorized to receive 
service of process under Finance Code §201.103; 

(4) an amendment to a statement appointing an agent to 
receive service of process under Finance Code §201.103; and 

(5) a cancellation of the appointment of an agent to receive 
service of process under Finance Code §201.103. 

(d) [(e)] The following corporate forms are inapplicable to 
state banks and are not required to be filed  by a state bank with either  
the secretary of state or the banking commissioner: 

(1) changes of registered office or agent under TBOC 
§5.202 or §5.203; 

(2) name reservations under TBOC §5.101; 

(3) certificate of termination under TBOC §11.101; and 

(4) certificate of reinstatement under TBOC §11.202. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003447 

A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

CHAPTER 21. TRUST COMPANY 
CORPORATE ACTIVITIES 
SUBCHAPTER A. FEES AND OTHER 
PROVISIONS OF GENERAL APPLICABILITY 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), proposes 
the repeal of §21.8, concerning corporate filings before January 
1, 2010, and proposes to amend §21.9, concerning corporate fil
ings after January 1, 2010. The repealed and amended rules are 
proposed to eliminate transitional language no longer needed. 

The proposed repeal of §21.8 arises from the Legislature’s 
2003 enactment of the Texas Business Organizations Code 
(TBOC). Finance Code §182.009(a) makes the TBOC generally 
applicable to trust associations. The commission adopted §21.8 
pursuant to Finance Code §182.009(d), which authorized the 
commission to establish rules permitting trust associations 
formed before the effective date of the TBOC, January 1, 2006, 
to choose to be governed by the former law until January 
1, 2010. Finance Code §182.009(d) expired on January 1, 
2010. The purpose of §21.8 was to clarify that until January 1, 
2010, trust associations formed before January 1, 2006 were 
permitted to file corporate documents pursuant to the former 
law. Because January 1, 2010 has passed and the TBOC is 
therefore applicable to all trust associations, regardless of when 
formed, the transitional instructions in this section are no longer 
needed. 

In proposed §21.9 transition language related to that in §21.8 is 
deleted because, as described previously, the transition period 
has passed, and therefore the language is no longer needed. 

Robert Bacon, Deputy Commissioner, Texas Department of 
Banking, has determined that for the first five-year period the 
proposed rules are in effect, there will be no fiscal implications 
for state government or for local government as a result of 
enforcing or administering the rules. 

Mr. Bacon also has determined that, for each year of the first 
five years the rules as proposed are in effect, the public benefit 
anticipated as a result of enforcing the rules are updated and 
clarified provisions. 

For each year of the first five years that the rules will be in effect, 
there will be no economic costs to persons required to comply 
with the rules as proposed. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the cost of com
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed repealed and 
amended sections must be submitted no later than 5:00 p.m. 
on August 2, 2010. Comments should be addressed to General 
Counsel, Texas Department of Banking, Legal Division, 2601 
North Lamar Boulevard, Suite 300, Austin, Texas 78705-4294. 
Comments may also be submitted by email to legal@bank
ing.state.tx.us. 
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7 TAC §21.8 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Banking or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal is proposed under Finance Code, §181.003, which 
authorizes the Commission to adopt rules to accomplish the pur
poses of Subtitle F. 

Finance Code, Chapters 181 and 182, are affected by the pro
posed repealed section. 

§21.8. Corporate Filings before January 1, 2010. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed            

TRD-201003448 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

with the Office of the Secretary of State on June 18, 2010. 

7 TAC §21.9 

The amendments are proposed under Finance Code, §181.003, 
which authorizes the Commission to adopt rules to accomplish 
the purposes of Subtitle F. 

Finance Code, Chapters 181 and 182, are affected by the pro
posed amended section. 

§21.9. Corporate Filings [after January 1, 2010]. 
[(a) This section is applicable to:] 

[(1) all state trust companies organized after January 1, 
2006;] 

[(2) all state trust companies organized before January 1, 
2006 that have elected to be governed by the provisions of the Texas 
Business Organizations Code to the extent not inconsistent with the 
Trust Company Act; and] 

[(3) effective, January 1, 2010, all state trust companies no 
matter what their date of organization.] 

(a) [(b)] In accordance with the applicable provisions of the 
Trust Company Act, the following corporate forms regarding a state 
trust company, along with the applicable filing fees, must be filed with 
the banking commissioner: 

(1) a certificate of correction as authorized by Texas Busi
ness Organizations Code (TBOC), §4.101; 

(2) articles of amendment under the Finance Code, 
§32.101; 

(3) restated, or, amended and restated, articles of associa
tion under the Finance Code, §32.101, and TBOC §3.059 and §21.052; 

(4) articles of merger under the Finance Code, §32.301 et 
seq, as supplemented by the TBOC §10.151; 

(5) certificate of exchange under TBOC, §10.151; 

(6) statement of event or fact pursuant to TBOC §4.055; 

(7) establishment of a series of shares by the board of di
rectors under the Finance Code, §32.102, as supplemented by TBOC 
§21.155 and §21.156; 

(8) statement regarding a restriction on the transfer of 
shares under TBOC, §21.212; and 

(9) abandonment of a merger or interest exchange prior to 
its effective date under TBOC §4.057. 

(b) [(c)] For purposes of corporate filings with the banking 
commissioner under subsection (a) [(b)] of this section, state trust com
panies may utilize a modified version of forms promulgated by the sec
retary of state if the banking commissioner or the finance commission 
has not promulgated an appropriate corporate form; however, the bank
ing commissioner may require the submission of additional informa
tion. The modified corporate forms must: 

(1) specifically reference the applicable provisions of the 
Finance Code; 

(2) change references from "corporation" to "association"; 
and 

(3) change the references to "stated capital" and similar 
terms defined in the TBOC to an appropriate reference to terms de
fined in the Finance Code. 

(c) [(d)] In accordance with the applicable provisions of the 
Finance Code and the TBOC, a state trust company may file the fol
lowing corporate forms with the secretary of state as instructed in the 
Finance Code or the TBOC: 

(1) name registrations under TBOC §§5.151 - 5.155; 

(2) assumed name certificates under TBOC §5.051; 

(3) a statement appointing an agent authorized to receive 
service of process under Finance Code §201.103; 

(4) an amendment to a statement appointing an agent to 
receive service of process under Finance Code §201.103; and 

(5) a cancellation of the appointment of an agent to receive 
service of process under Finance Code §201.103. 

(d) [(e)] The following corporate forms are inapplicable to 
state trust companies and are not required to be filed by a state trust 
company with either the secretary of state or the banking commis
sioner: 

(1) changes of registered office or agent under TBOC 
§5.202 or §5.203; 

(2) name reservations under TBOC §5.101; 

(3) certificate of termination under TBOC §11.101; and 

(4) certificate of reinstatement under TBOC §11.202. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
RD-201003449 
. Kaylene Ray 
eneral Counsel 

exas Department of Banking 
roposed date of adoption: August 20, 2010 
or further information, please call: (512) 475-1300 
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CHAPTER 35. CHECK VERIFICATION 
ENTITIES 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), proposes 
to amend §§35.1, 35.13, 35.31, 35.52 - 35.57, 35.59, and 35.72, 
concerning check verification entities. The amended rules are 
proposed to correct references to statutes that have been renum
bered since the rules were adopted. 

All the proposed amendments to Chapter 35  arise  from  the  
renumbering of sections of the Business and Commerce Code. 
Effective April 1, 2009, the Legislature repealed Business and 
Commerce Code §35.595, and recodified it as Business and 
Commerce Code §523.052. Chapter 35 contains 25 references 
to the old statutory sections. The proposed amendments would 
update citations to refer to the new sections of the Business and 
Commerce Code. 

Robert Bacon, Deputy Commissioner, Texas Department of 
Banking, has determined that for the first five-year period the 
proposed rules are in effect, there will be no fiscal implications 
for state government or for local government as a result of 
enforcing or administering the rules. 

Mr. Bacon also has determined that, for each year of the first 
five  years the  rules as proposed are in effect, the public benefit 
anticipated as a result of enforcing the rules are updated and 
accurate statutory citations in Department rules. 

For each year of  the  first five years that the rules will be in effect, 
there will be  no economic costs to persons required to comply 
with the rules as proposed. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the  cost  of  com
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed amended sections 
must be submitted no later than 5:00 p.m. on August 2, 2010. 
Comments should be addressed to General Counsel, Texas De
partment of Banking, Legal Division, 2601 North Lamar Boule
vard, Suite 300, Austin, Texas 78705-4294. Comments may also 
be submitted by email to legal@banking.state.tx.us. 

SUBCHAPTER A. GENERAL PROVISIONS 
7 TAC §35.1 

The amendments are proposed under Business and Commerce 
Code, §523.052(g), which provides that the Finance Commis
sion may adopt rules to implement §523.052; Finance Code, 
§11.309, which requires the Commission to adopt rules relating 
to check verification; and Finance Code, §31.003, which allows 
the Commission to adopt rules to accomplish the purposes of the 
Texas Banking Act and Finance Code, Chapters 11, 12, and 13. 

Finance Code, §11.309 and Business and Commerce Code, 
§523.052 are affected by the proposed amended section. 

§35.1. Definitions. 

In this subchapter: 

(1) - (2) (No change.) 

(3) Electronic notification system--The secure e-mail or 
other secure system established under § [Section] 11.309, Finance 
Code, and used by financial institutions to notify check verification 
entities as required by §523.052 [Section 35.595], Business & Com
merce Code. 

(4) Financial institution--A financial institution as defined 
by §523.052(a)(2) [Section 35.595(a)(2)], [Texas] Business & Com
merce Code. 

(5) (No change.) 

(6) Sworn statement--The sworn statements referred to in  
§523.052(b)(2) [Section 35.595(b)(2)] and  §523.052(e)(2)(B) [Section 
35.595(e)(2)(B)], Business & Commerce Code, except when the term 
is specifically limited to one of the sworn statements. 

(7) Written authorization--The written authorization 
referred to in §523.052(b)(3) [Section 35.595(b)(3)], Business & 
Commerce Code. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003454 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 

       For further information, please call: (512) 475-1300

SUBCHAPTER B. REGISTRATION OF CHECK 
VERIFICATION ENTITIES 
7 TAC §35.13 

The amendments are proposed under Business and Commerce 
Code, §523.052(g), which provides that the Finance Commis
sion may adopt rules to implement §523.052; Finance Code, 
§11.309, which requires the Commission to adopt rules relating 
to check verification; and Finance Code, §31.003, which allows 
the Commission to adopt rules to accomplish the purposes of the 
Texas Banking Act and Finance Code, Chapters 11, 12, and 13. 

Finance Code, §11.309 and Business and Commerce Code, 
§523.052 are affected by the proposed amended section. 

§35.13. What must a check verification entity do to register in Texas? 

(a) A check verification entity must complete and submit the 
registration form prescribed by the banking commissioner, which at a 
minimum, must include: 

(1) (No change.) 

(2) the full legal name, title, business telephone number, 
facsimile number, and e-mail address of the following persons associ
ated with the check verification entity: 

(A) (No change.) 

(B) the person responsible for compliance with the re
quirements of §523.052 [§35.595], Business & Commerce Code. 

(3) - (5) (No change.) 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
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TRD-201003455 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

SUBCHAPTER C. RESPONSIBILITIES OF 
THE BANKING COMMISSIONER 
7 TAC §35.31 

The amendments are proposed under Business and Commerce 
Code, §523.052(g), which provides that the Finance Commis
sion may adopt rules to implement §523.052; Finance Code, 
§11.309, which requires the Commission to adopt rules relating 
to check verification; and Finance Code, §31.003, which allows 
the Commission to adopt rules to accomplish the purposes of the 
Texas Banking Act and Finance Code, Chapters 11, 12, and 13. 

Finance Code, §11.309 and Business and Commerce Code, 
§523.052 are affected by the proposed amended section. 

§35.31. What is the banking commissioner required to do with respect 
to the electronic notification system? 

(a) The banking commissioner is required to establish an elec
tronic notification system, through secure email or another secure sys
tem, to be used by a financial institution to notify check verification 
entities as required by §523.052 [Section 35.595], Business & Com
merce Code. 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003456 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

SUBCHAPTER D. PROCEDURE FOLLOWING 
A CUSTOMER REPORT OF AN OFFENSE 
UNDER SECTION 32.51, PENAL CODE 
7 TAC §§35.52 - 35.57, 35.59 

The amendments are proposed under Business and Commerce 
Code, §523.052(g), which provides that the Finance Commis
sion may adopt rules to implement §523.052; Finance Code, 
§11.309, which requires the Commission to adopt rules relating 
to check verification; and Finance Code, §31.003, which allows 
the Commission to adopt rules to accomplish the purposes of the 
Texas Banking Act and Finance Code, Chapters 11, 12, and 13. 

Finance Code, §11.309 and Business and Commerce Code, 
§523.052 are affected by the proposed amended sections. 

§35.52. What must a financial institution or check verification entity 
do when a person reports to it that the person was the victim of an 
offense under Section 32.51, Penal Code? 

(a) When a customer reports to a financial institution that 
they have been the victim of an offense under §32.51, Penal Code, 
the financial institution is encouraged to provide the customer with 
a sworn statement form under §523.052(b)(2) [§35.595(b)(2)], Busi
ness & Commerce Code, and a written authorization form under 
§523.052(b)(3) [§35.595(b)(3)]. 

(b) When a person reports to a check verification entity that  
they have been the victim of an offense under §32.51, Penal Code, 
the check verification entity is encouraged to provide the person with 
a sworn statement form under §523.052(e)(2)(B) [§35.595(e)(2)(B)], 
Business & Commerce Code. 

(c) (No change.) 

§35.53. Will the department provide model forms for the sworn 
statement and written authorization required by Section 523.052(b)(2) 
[35.595(b)(2)] and (3), Business & Commerce Code? 

(a) The department has provided a model form combining the 
sworn statement under §523.052(b)(2) [§35.595(b)(2)], Business & 
Commerce Code, and the written authorization under §523.052(b)(3) 
[§35.595(b)(3)] for use by financial institutions. 

(b) The department has provided a model form sworn state
ment under §523.052(e)(2)(B) [§35.595(e)(2)(B)], Business & Com
merce Code, for use by check verification entities. 

(c)          
and accept: 

(1) (No change.) 

(2) other forms that contain spaces for persons to provide 
the information required by §523.052 [§35.595], Business & Com
merce Code, and this Chapter. 

(d) - (e) (No change.) 

§35.54. What information must appear on the sworn statement re-
quired by Section 523.052(b)(2) [35.595(b)(2)], Business & Commerce 
Code, for use when a person contacts a financial institution with the in-
tent to send information through the electronic notification system? 

The sworn statement form required by §523.052(b)(2) [§35.595(b)(2)], 
Business & Commerce Code, must include: 

(1) - (2) (No change.) 

§35.55. What information must appear on the written authorization 
required by Section 523.052(b)(3) [35.595(b)(3)], Business & Com-
merce Code? 

The written authorization form provided to a customer by a financial 
institution must contain: 

(1) - (2) (No change.) 

§35.56. What information must appear on the sworn statement 
required by Section 523.052(e)(2)(B) [35.595(e)(2)(B)], Business 
& Commerce Code, for use with a person who contacts a check 
verification entity directly? 

The sworn statement required b y § 523.052(e)(2)(B) 
[§35.595(e)(2)(B)], Business & Commerce Code, must include: 

(1) - (2) (No change.) 

§35.57. When must a financial institution submit customer informa-
tion through the electronic notification system? 

A financial institution or check verification entity may use
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A financial institution must submit the information required by 
§523.052(d) [§35.595(d)], Business & Commerce Code, to the elec
tronic notification system not later than the second business day after 
the date the c ustomer:  

(1) - (2) (No change.) 

(3) presents to the home office, if in Texas, or to any branch 
of the financial institution in Texas: 

(A) (No change.) 

(B) the sworn statement required by §523.052(b)(2) 
[§35.595(b)(2)], Business & Commerce Code; and 

(C) the written authorization required by 
§523.052(b)(3) [§35.595(b)(3)], Business & Commerce Code. 

§35.59. What procedures must a check verification entity maintain to 
prevent recommending approval of a check or similar sight order after 
receipt of a  notification of an offense under Section 32.51, Penal Code? 
A check verification entity must process a notification received through 
the electronic notification system or pursuant to §523.052(e)(2) 
[§35.595(e)(2)], Business & Commerce Code, in the same manner 
as it processes information received from its usual sources, including 
information received from its business customers. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003457 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

SUBCHAPTER E. PROCEDURES WHEN 
INCORRECT INFORMATION IS REPORTED TO 
THE CHECK VERIFICATION ENTITY 
7 TAC §35.72 

The amendments are proposed under Business and Commerce 
Code, §523.052(g), which provides that the Finance Commis
sion may adopt rules to implement §523.052; Finance Code, 
§11.309, which requires the Commission to adopt rules relating 
to check verification; and Finance Code, §31.003, which allows 
the Commission to adopt rules to accomplish the purposes of the 
Texas Banking Act and Finance Code, Chapters 11, 12, and 13. 

Finance Code, §11.309 and Business and Commerce Code, 
§523.052 are affected by the proposed amended section. 

§35.72. What must a check verification entity do when it receives 
notice directly from a person pursuant to Section 523.052(e)(2) 
[35.595(e)(2)], Business & Commerce Code, or from a financial 
institution through the electronic notification system that information 
the check verification entity received was erroneous? 
Subject to other applicable state or federal law, a check verification 
entity that is notified that information it received through the electronic 
notification system is not complete or accurate must process the notice 
in the same manner as it processes such notices received from its usual 
sources, including information received from its business customers. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003458 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 20, 2010 
For further information, please call: (512) 475-1300 

PART 5. OFFICE OF CONSUMER 
CREDIT COMMISSIONER 

CHAPTER 84. MOTOR VEHICLE 
INSTALLMENT SALES 
SUBCHAPTER G. EXAMINATIONS 
7 TAC §84.708 

The Finance Commission of Texas (commission) proposes 
amendments to 7 TAC §84.708, concerning Files and Records 
Required (Retail Sellers Collecting Installments on Retail In
stallment Sales Contracts). 

The purpose of the amendments to 7 TAC §84.708 is to return 
inadvertently omitted language to the required account record 
information outlined in §84.708(e)(3)(A). When this rule was 
last amended by the commission in December 2009 (effective 
January 7, 2010), the commission intended on readopting the 
provisions in question without change, as included in the pro
posal published in September 2009. It was recently discovered 
that two lists concerning payment history information (sub
clauses (I) and (II) under §84.708(e)(3)(A)(iv)) and collection 
contact history (subclauses (I) - (IV) under §84.708(e)(3)(A)(vi)) 
were mistakenly omitted when submitting the full text of the 
rule as amended to the Texas Register. Thus, these proposed 
amendments merely return this language, as had been previ
ously published and adopted by the commission when the rule 
was first enacted in November 2008. 

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter
mined that for the first five-year period the amendments are in 
effect, there will be no fiscal implications for state or local gov
ernment as a result of administering the rule. 

For each year of the first five years the amendments are in ef
fect, Commissioner Pettijohn has also determined that the public 
benefit anticipated as a result of the proposed amendments will 
be that the commission’s rules will be more accurate and will be 
more easily understood. There is no anticipated cost to persons 
who are required to comply with the amendments as proposed. 
There will be no adverse economic effect on small or micro busi
nesses. There will be no effect on individuals required to comply 
with the amendments as proposed. 

Comments on the proposed amendments may be submitted 
in writing to Laurie Hobbs, Assistant General Counsel, Of
fice of Consumer Credit Commissioner, 2601 North Lamar 
Boulevard, Austin, Texas 78705-4207 or by email to lau
rie.hobbs@occc.state.tx.us. To be considered, a written 
comment must be received on or before the 31st day after the 
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date the proposed amendments are published in the Texas 
Register. At the conclusion of the 31st day after the proposed 
amendments are published in the Texas Register, no further 
written comments will be considered or accepted by the com
mission. 

The amendments are proposed under Texas Finance Code 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §348.513 grants the commission the authority 
to adopt rules to enforce the motor vehicle installment sales 
chapter. 

The statutory provisions (as currently in effect) affected by the 
proposed amendments are contained in Texas Finance Code, 
Chapter 348. 

§84.708. Files and Records Required (Retail Sellers Collecting In-
stallments on Retail Installment Sales Contracts). 

(a) - (d) (No change.) 

(e) Records required. 

(1) - (2) (No change.) 

(3) Account record for each retail installment sales contract 
(including payment and collection contact history). A separate paper, 
or an electronic record, must be maintained covering each retail in
stallment sales contract. The paper or electronic account record must 
be readily available by reference to either a retail buyer’s name or ac
count number. 

(A) Required information. The account record for each 
retail installment sales contract must contain at least the following in
formation, unless stated otherwise: 

(i) - (iii) (No change.) 

(iv) payment history information: 

(I) itemized payment entries showing date pay
ment received; dual postings are acceptable if date of posting is other 
than date of receipt; 

(II) if requested during an examination or inves
tigation, a payoff amount that denotes amounts applied to principal, 
time price differential, default, deferment, or other authorized charges; 

(v) (No change.) 

(vi) collection contact history, including a written 
record of: 

(I) all collection contacts made by a licensee with 
the retail buyer or any other person in connection with the collection 
of amounts due under a motor vehicle retail installment sales contract; 

(II) all collection contacts made by the retail 
buyer with the licensee in connection with the collection of amounts 
due under a motor vehicle retail installment sales contract; 

(III) for the collection contacts in subclauses (I) 
and (II) of this clause, the written record must include the date, method 
of contact, contacted party, person initiating the contact, and a summary 
of the contact; 

(IV) copies of individual collection notices or let
ters or references to standard collection letters sent to the retail buyer. 

(B) - (C) (No change.) 

(4) - (9) (No change.) 

(f) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003460 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

CHAPTER 90. CHAPTER 342, PLAIN 
LANGUAGE CONTRACT PROVISIONS 
The Finance Commission of Texas (commission) proposes 
amendments, to 7 TAC Chapter 90, §§90.104, 90.201 - 90.204, 
90.301 - 90.304, 90.401 - 90.404, 90.501 - 90.503, 90.601 
90.604, 90.701 - 90.703, and 90.706 concerning Chapter 342, 
Plain Language Contract Provisions. The proposed changes 
affect rules contained in Subchapter A, concerning General 
Provisions; Subchapter B, concerning Secured Consumer 
Installment Loans (Chapter 342, Subchapter E); Subchapter 
C, concerning Signature Loans (Chapter 342, Subchapter F); 
Subchapter D, concerning Second Lien Home Equity Loans 
(Chapter 342, Subchapter G); Subchapter E, concerning Sec
ond Lien Purchase Money Loans (Chapter 342, Subchapter 
G); Subchapter F, concerning Second Lien Home Improvement 
Contracts (Chapter 342, Subchapter G); and Subchapter G, 
concerning Spanish Disclosures. 

The purpose of the amendments to these rules governing plain 
language contract provisions for Chapter 342 transactions is 
to implement technical corrections resulting from the commis
sion’s review of Chapter 90 under Texas Government Code, 
§2001.039. The agency circulated these proposed changes to 
interested stakeholders and did not receive any informal pre-
comments. The notice of intention to review 7 TAC Chapter 90 
was published in the May 28, 2010, issue of the Texas Register 
(35 TexReg 4477). The comment period on the notice of inten
tion will be pending at the time this proposal is presented to the 
commission at its June meeting. The agency received very little 
feedback, either positive or negative, during the precomment 
process.  Due to the  technical nature of these nonsubstantive 
changes and the lack of written precomments received, the 
agency anticipates few, if any, comments on the notice of inten
tion to review. Should any comments be received on the notice, 
the commission will incorporate into the adoption any changes 
with which it agrees, respond to suggestions with which it does 
not agree, or propose separate amendments if required by law. 
Please note that the comment period on the notice of intention 
is separate and distinct from the 31-day comment period on 
the amendments contained in this proposal. Any comments 
received on these proposed amendments as published will also 
be handled appropriately under the Administrative Procedure 
Act. 

Some of the corrections, including changes to three figures, re
late to the removal of references to the Texas Residential Con
struction Commission (TRCC). The TRCC was abolished by the 
Sunset Commission and continued in existence until September 
1, 2010, to conclude its business. Revisions related to the dele
tion of the TRCC disclosures are contained in §90.602(1)(N), 
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(3)(V), and (5)(HH); §90.603(b)(14), (d)(22), and (f)(34); and the 
figures contained in 7 TAC §90.604(a)(12), (14), and (16). Addi
tionally, appropriate renumbering or relettering of the surround
ing provisions is also proposed. 

The remaining corrections relate to improvements in con
sistency, grammar, punctuation, and formatting. Additional 
changes provide clarification and updated legal citations. With 
regard to consistency, the term "licensee" will be used through
out the rules in connection with compliance issues. The term 
"lender" will be used when necessary to maintain parallel lan
guage with the title of a model clause or frequent use within a 
model clause. Any Chapter 90 rule not included in this proposal 
will be maintained in its current form. 

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter
mined that for the first five-year period the amendments to these 
rules are in effect, there will be no fiscal implications for state or 
local government as a result of administering the amendments. 

For each year of the first five years the amendments to these 
rules are in effect, Commissioner Pettijohn has also determined 
that the public benefits anticipated as a result of the proposed 
amendments will be that the commission’s rules will be more 
easily understood. Another public benefit of these  rule  amend
ments will be increased uniformity and consistency in credit con
tracts. 

Additional economic costs may be incurred by a person required 
to comply with this proposal. These costs, however, are re
quired by the Sunset Commission’s discontinuation of the TRCC; 
the proposed amendments merely serve to implement the Sun
set Commission’s decision. As the TRCC disclosures being re
moved were only required when the particular registrations were 
required, not all home improvement contracts even contained 
these disclosures. For those who will be required to comply by 
deleting the TRCC disclosures, the anticipated costs would in
clude the costs associated with copying a contract or new forms, 
and costs attributable to the loss of obsolete forms inventory. 
Additional copy costs are estimated to be approximately $0.30
$0.40 per contract or new form. 

Some licensees who use or lease specialized computer software 
programs for their loan business may experience some addi
tional costs. These costs are impossible to predict. The agency 
has attempted to lessen these costs by providing the software 
programmers with the text of the forms. Whether programmers 
will use the proposed forms or create their own non-standard 
contract submission is not predictable. Whether the program
mers will charge an additional fee for a document they do not 
have to draft is also not predictable. 

The agency is not aware of any adverse economic effect on small 
businesses as compared to the effect on large businesses re
sulting from this proposal. But in order to obtain more complete 
information concerning the economic effect of these rule amend
ments, the agency invites comments from interested stakehold
ers and the public on any economic impact on small businesses, 
as well as any alternative methods of achieving the purpose of 
these proposed amendments should that effect be adverse to 
small businesses. 

The rules contained in Chapter 90 provide model clauses and 
model contracts. Licensees are not required to adopt the model 
language contained in the rules. For those licensees utilizing 
the model contracts, the prior model language is acceptable and 
the agency will permit licensees to use the prior model language 
(without a non-standard contract submission) until February 1, 

2012, to deplete supplies of existing forms during a transition 
period after the effective date of the rules. 

Comments on the proposed amendments may be submitted 
in writing to Laurie Hobbs, Assistant General Counsel, Of
fice of Consumer Credit Commissioner, 2601 North Lamar 
Boulevard, Austin, Texas 78705-4207 or by email to lau
rie.hobbs@occc.state.tx.us. To be considered, a written 
comment must be received on or before the 31st day after the 
date the proposed amendments are published in the Texas 
Register. At the conclusion of the 31st day after the proposed 
amendments are published in the Texas Register, no further 
written comments will be considered or accepted by the com
mission. 

SUBCHAPTER A. GENERAL PROVISIONS 
7 TAC §90.104 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the  Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.104. Non-Standard Contract Filing Procedures. 

(a) Non-standard contracts. A non-standard contract is a con
tract that does not use the model contract provisions. Non-standard 
contracts submitted in compliance with the provisions of Texas Finance 
Code, §341.502(c) will be reviewed to determine that the contract is 
written in plain language. Non-standard contracts submitted for re
view may gain certain protections under the provisions of Texas Fi
nance Code, §341.502. 

(b) Certification of readability. Contract filings subject to this 
chapter must be accompanied by a certification  signed by an officer of 
the licensee [creditor] or the entity submitting the form on behalf of 
the licensee [creditor]. The certification must state that the contract is 
written in plain language (i.e., that the contract can be easily understood 
by the average consumer). The certification must also state that the 
contract is printed in an easily readable font and type size. 

(c) Filing requirements. Contract filings must be identified as 
to the transaction type. Contract filings must be submitted on paper 
that is suitable for permanent record storage and imaging. Handwritten 
forms or handwritten corrections will not be accepted. In addition to 
the paper submission, the licensee must also submit the contract filings 
in an electronic version. The electronic version must be submitted in a 
Corel WordPerfect (.wpd), MS Word (.doc), or a text (.txt) format. 

(d) Contact person. One person shall be designated as the con
tact person for each filing submitted. Each submission should provide 
the name, address, phone number, and fax number, if available, of the 
contact person for that filing. If the contracts are submitted by anyone 
other than the licensee [company] itself, the contracts must be accom
panied by a dated letter which contains a description of the anticipated 
users of the contracts and designates the legal counsel or other desig
nated contact person for that filing. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003461 
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♦ ♦ ♦ 

Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

SUBCHAPTER B. SECURED CONSUMER 
INSTALLMENT LOANS (SUBCHAPTER E) 
7 TAC §§90.201 - 90.204 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.201. Purpose. 
(a) The purpose of the rules contained in this subchapter is to 

provide a model plain language contract in English for Texas Finance 
Code, Chapter 342, Subchapter E transactions. The establishment of 
model provisions for these transactions will encourage use of simpli
fied wording that will ultimately benefit consumers by making these 
contracts easier to understand. The use of the "plain language" model 
contract by a licensee is not mandatory. The licensee, however, may 
not use a contract other than a model contract unless the licensee has 
submitted the contract to the commissioner in compliance with §90.104 
of this title (relating to Non-Standard Contract Filing Procedures). The 
commissioner will [shall] issue an order disapproving the contract if 
the commissioner determines the contract does not comply with Texas 
Finance Code, §341.502 [this section] or rules adopted under this chap
ter [section]. A licensee may not claim the commissioner’s failure to 
disapprove a contract constitutes an approval. 

(b) The provisions in this subchapter are intended to constitute 
a complete plain language Chapter 342, Subchapter E contract; how
ever, a licensee is not limited to the contract provisions addressed by 
these rules. 

§90.202. Contract Provisions. 
A Chapter 342, Subchapter E contract may include, but is not limited 
to, the following contract provisions to the extent not prohibited by law 
or regulation. If the licensee desires to exercise its rights under one of 
the following provisions, it must include the provision in the contract. 
A licensee who does not desire to apply a provision is not required 
to include it in the contract. For example, if a licensee does not take 
a security interest in the borrower’s personal property, the provisions 
addressing security interests are not required. A licensee may also ex
clude non-relevant portions of a model clause. For example, a licensee 
who does not routinely finance certain insurance coverages may omit 
those non-applicable portions of the model clause. A Chapter 342, Sub
chapter E contract may contain the following provisions: 

(1) Identification of the parties, including the name and ad
dress of each party; 

(2) A Truth in Lending Act [(TILA)] disclosure box; 

(3) An itemization of amount financed box; 

(4) A definitions section specifying the pronouns that des
ignate the borrower and the lender; 

(5) A promise to pay; 

(6) A late charge provision; 

(7) A provision for after maturity interest; 

(8) A provision specifying that prepayment is permitted; 

(9) A provision specifying the finance charge earnings and 
refund method; 

(10) A provision authorizing deferments; 

(11) A provision contracting for a fee for a dishonored 
check; 

(12) A provision specifying the conditions causing default; 

(13) A provision regarding [relating to] property insurance; 

(14) A provision regarding [relating to] credit insurance; 

(15) A provision regarding the mailing of notices to the 
borrower; 

(16) Statement of truthful information; 

(17) A waiver of notice of intent to accelerate and waiver 
of notice of acceleration; 

(18) A provision expressing no waiver of the lender’s [li
censee’s] rights; 

(19) A collection expenses clause; 

(20) A clause providing for joint liability; 

(21) A usury savings clause; 

(22) A savings clause stating that if any part of the contract 
is [declared] invalid, the rest of the contract remains valid; and 

(23) Complaints and inquiries notice. 

§90.203. Model Clauses. 
(a) Generally. These model clauses are the plain language ren

dition of contract clauses that have typically been stated in technical 
legal terms. Nothing in this regulation prohibits a contract from in
cluding provisions that provide more favorable results for the borrower 
than those that would result from the use of a model clause. 

(b) Model clauses for [For] a Chapter 342, Subchapter E se
cured consumer installment loan contract.[:] 

(1) Pronoun designation of parties. The model clauses re
fer to the Borrower as "I" or "me." The Lender is referred to as "you" 
or "your." 



(2) Itemization of amount financed box. Two model 
clauses for the itemization of amount financed are presented in this 
paragraph. One is for use when the licensee finances an administrative 
fee. The other is for use when the administrative fee is paid in 
cash by the borrower. A licensee may delete portions applicable to 
any insurance premiums that are not financed and may also delete 
other inapplicable portions. The model clause options regarding the 
itemization of the amount financed read: 

(A) For use when the administrative fee is financed: 
Figure: 7 TAC §90.203(b)(2)(A) (No change.) 

(B) For use when the administrative fee is paid in cash: 
Figure: 7 TAC §90.203(b)(2)(B) (No change.) 

(3) Promise to pay. The model clause for the borrower’s 
promise to pay reads: 

(A) For contracts using the scheduled installment earn
ings method: "I promise to pay the Total of Payments to the order of 
you, the Lender. I will make the payments at your address above. I 
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will make the payments on the dates and in the amounts shown in the 
Payment Schedule." 

(B) For contracts using the true daily earnings method: 
"I promise to pay the cash advance plus the accrued interest to the order 
of you, the Lender. I will make the payments at your address above. I 
will make the payments on the dates and in the amounts shown in the 
Payment Schedule." 

(4)  Late charge.  At t he licensee’s [lender’s] option, the late 
charge provision may be made applicable to loans with more than one 
installment. Alternatively, a licensee [lender] may omit the late charge 
provision for loans with a single repayment. The late charge model 
clause reads: "If I don’t pay all of a payment within 10 days after it is 
due, you can charge me a late charge. The late charge will be 5% of 
the scheduled payment." 

(5) After maturity interest. The after maturity interest 
model clause reads: "If I don’t pay all I owe when the final payment 
becomes due, I will pay interest on the amount that is still unpaid. 
That interest will be the higher rate of 18% per year or the maximum 
rate allowed by law. That interest will begin the day after the final 
payment becomes due." 

(6) Prepayment clause. The model prepayment clause op
tions read: 

(A) For contracts using the scheduled installment earn
ings method: "I can make a whole payment early. Unless you agree 
otherwise in writing, I may not skip payments. If I make a payment 
early, my next payment will still be due as scheduled." 

(B) For contracts using the true daily earnings method: 
"I can make any payment early. Unless you agree otherwise in writing, 
I may not skip payments. If I make a payment early, my next payment 
will still be due as scheduled." 

(7) Finance charge earnings and refund method. The 
model finance charge earnings and refund method clause options read: 

(A) For contracts using the scheduled installment earn
ings method, Texas Finance Code, §342.201(a): 
Figure: 7 TAC §90.203(b)(7)(A) (No change.) 

(B) For contracts using the scheduled installment earn
ings method, Texas Finance Code, §342.201(d): "The annual rate of 
interest is ___%. This interest rate may not be the same as the An
nual Percentage Rate. You figure the Finance Charge by applying the 
scheduled installment earnings method as defined by the Texas Finance 
Code to the unpaid cash advance. The unpaid cash advance does not in
clude the administrative fee, late charges, and returned check charges. 
If I prepay my loan in full before the final payment is due, I may save 
a portion of the Finance Charge. I will not get a refund if the refund 
would be less than $1.00. You base the Finance Charge and Total of 
Payments as if I will make each payment on the day it is due. My final 
payment may be larger or smaller than my regular payment." 

(C) For contracts using the scheduled installment earn
ings method, Texas Finance Code, §342.201(e): 
Figure: 7 TAC §90.203(b)(7)(C) (No change.) 

(D) For contracts using the true daily earnings method, 
Texas Finance Code, §342.201(d): "The annual rate of interest is 
_____%. This interest rate may not be the same as the Annual Percent
age Rate. You figure the Finance Charge by applying the true daily 
earnings method as defined by the Texas Finance Code to the unpaid 
portion of the cash advance. You base the Finance Charge and Total 
of Payments as if I will make each payment on the day it is due. You 
will apply payments on the date they are received. This may result in 

a different Finance Charge or Total of Payments. My final payment 
may be larger or smaller than my regular payment." 

(E) For contracts using the true daily earnings method, 
Texas Finance Code, §342.201(e): 
Figure: 7 TAC §90.203(b)(7)(E) (No change.) 

(8) Deferment clause. The deferment model clause reads: 

(A) "If I ask for more time to make any payment and 
you agree, I will pay more interest to extend the payment. The extra 
interest will be figured under the Finance Commission rules." 

(B) Optional language for unilateral deferment(s): 
"You may extend one or more of my payments without my permission. 
You have to wait six months to do it again." 

(9) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. A licensee 
[An authorized lender] may always choose a lesser amount. The fee 
for dishonored check model clause reads: "I agree to pay you a fee of 
up to $30 for a returned check. You can add the fee to the amount I 
owe or collect it separately." 

(10) Default clause. The model default clause reads: "I 
will be in default if: I do not timely make a payment; I break any 
promise I made in this agreement; I allow a judgment to be entered 
against me or the collateral; I sell, lease, or dispose of the collateral; 
I use the collateral for an illegal purpose; or you believe in good faith 
that I am not going to keep any of my promises. If there is more than 
one Borrower, each Borrower agrees to keep all of the promises in the 
loan documents." 

(11) Property insurance disclosure box. The model provi
sion for the disclosure of property insurance reads: 
Figure: 7 TAC §90.203(b)(11) (No change.) 

(12) Credit insurance disclosure box. The model provision 
for the disclosure of credit insurance reads: 
Figure: 7 TAC §90.203(b)(12) (No change.) 

(13) Mailing of notices to borrower. The model agreement 
regarding the mailing of notices to the borrower reads: "You can mail 
any notice to me at my last address in your records. Your duty to give 
me notice will be satisfied when you mail it." 

(14) Statement of truthful information. The following 
clause is sufficient as the borrower’s agreement that the information 
provided to the licensee is true: "I promise that all information I gave 
you is true." 

(15) Waiver of notice of intent to accelerate and waiver of 
notice of acceleration clause. The waiver of notice of intent to acceler
ate and waiver of notice of acceleration clause reads: "If I am in default, 
you may require me to repay the entire unpaid principal balance, and 
any accrued interest at once. You don’t have to give me notice that you 
are demanding or intend to demand immediate payment of all that I 
owe." 

(16) No waiver of lender’s rights. The model agreement 
regarding the lender’s rights reads: "If you don’t enforce your rights 
every time, you can still enforce them later." 

(17) Collection expenses clause. The model provision re
lating to the collection of expenses if default occurs reads: "If this debt 
is referred to an attorney for collection, I will pay any attorney fees set 
by the court plus court costs." 

(18) Joint liability clause. The model joint liability clause 
reads: "I understand that you may seek payment from only me without 
first looking to any other Borrower." 
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(19) Usury savings clause. The model usury savings clause 
reads: "I don’t have to pay interest or other amounts that are more than 
the law allows." 

(20) Savings clause. The model savings clause reads: "If 
any part of this contract is declared invalid, the rest of the contract 
remains valid." 

(21) Final agreement and modifications in writing. For 
loan agreements exceeding $50,000 [$50,000.00], this notice must 
be boldfaced, capitalized, underlined, or otherwise set out from the 
surrounding written material to be conspicuous. The model agree
ment requiring any change to be in writing reads: "This written loan 
agreement is the final agreement between you and me and may not 
be changed by prior, current, or future oral agreements between you 
and me. There are no oral agreements between you and me relating to 
this loan agreement. Any change to this agreement must be in writing. 
Both you and I have to sign written agreements." 

(22) Security agreement clause. The model clause for the 
security agreement reads: "If I am giving collateral for this loan, I will 
see the separate security agreement for more information and agree
ments." 

(23) Application of law. The model agreement regarding 
the law to be applied to the contract reads: "Federal law and Texas law 
apply to this contract." 

(24) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints: "This lender is licensed and examined by the State of 
Texas - Office of Consumer Credit Commissioner. Call the Consumer 
Credit Hotline or write for credit information or assistance with credit 
problems: Office of Consumer Credit Commissioner, 2601 North 
Lamar Boulevard, Austin, Texas 78705-4207, www.occc.state.tx.us, 
(800) 538-1579." 

(25) Clause describing collateral. In the Truth in Lending 
A ] disclosure box, the model clause describing the collateral 
reads: "You will have a security interest in the following described 
collateral ________________." 

(26) Clause relating to prepayment. In the 

ct [TILA

Truth in Lending 
Act [TILA] disclosure box, the model clause options for prepayment 
read: 

(A) For contracts using the scheduled installment earn
ings method: "Prepayment: If I pay off early, I may be entitled to a re
fund of part of the Finance Charge and I will not have to pay a penalty." 

(B) For contracts using the true daily earnings method: 
"Prepayment: If I pay off early, I will not have to pay a penalty." 

(27) Security agreement. If the loan is secured, a separate 
security agreement should be used. 

(A) The model clause stating the secured nature of the 
agreement reads: "To secure this loan, I give you a security interest 
in the collateral. The collateral includes the property listed below, im
provements and attachments to the property, insurance refunds, and 
proceeds." 

(B) Prohibition on transfer and collateral free of encum
brance. The model agreement keeping the collateral free from encum
brance and against transferring it reads: "I own the collateral. I won’t 
sell or transfer it without your written permission. I won’t allow any
one else to have an interest in the collateral except you." 

(C) Location and restrictions on movement or reloca
tion [transfer] of collateral. The model agreement regarding the loca

tion of the collateral reads: "I will keep the collateral at my address 
shown above. I will promptly tell you in writing if I change my ad
dress. I won’t permanently remove the collateral from Texas unless 
you give me written permission." 

(D) Upkeep and use of collateral. The model agreement 
regarding the upkeep and use of the collateral reads: "I will timely pay 
all taxes and license fees on the collateral. I will keep it in good repair. 
I won’t use the collateral illegally." 

(E) Modifications in writing. The model agreement re
garding changes made to the security agreement reads: "Any change 
to this security agreement has to be in writing. Both you and I have to 
sign it." 

(F) Any default is a default of the security agreement. 
The model agreement in the security agreement regarding defaults 
reads: "Any default under my agreements with you will be a default 
of this security agreement." 

(G) Default clause. The model clause setting out the 
security agreement in case of default reads: "If there is a default, you 
can take the collateral. You will only do this lawfully and without a 
breach of the peace. If you take my collateral, you will tell me how 
much I have to pay to get it back. If I don’t pay you to get the collateral 
back, you can sell it or take other action allowed by law. You will 
send me notice at least 10 days before you sell it. My right to get the 
collateral back ends when you sell it. You can use the money you get 
from selling it to pay amounts the law allows and to reduce the amount 
I owe. If any money is left, you will pay it to me. If the money from 
the sale is not enough to pay all I owe, I must pay the rest of what I 
owe you plus interest." 

§90.204. Permissible Changes. 
(a) A licensee [licensed lender] may consider making the fol

lowing types of changes to the secured consumer installment loans 
plain language model clauses: 

(1) Adding information related to information set forth in 
the model clauses that is not otherwise prohibited by law; 

(2) Substituting another term for "Lender" or "Borrower" 
that has the same meaning, or using pronouns such as "you," "we," and 
"us"; 

(3) Presenting the model clauses in any order, and combin
ing or further segregating the model clauses; 

(4) Inserting descriptive headings or number provisions; 

(5) Changing the case of a word if otherwise permitted by 
the Texas Finance Code; or 

(6) Making other changes that [which] do not affect the 
substance of the disclosures. 

(7) A sample model contract using the scheduled install
ment earnings method is presented in the following example. 
Figure: 7 TAC §90.204(a)(7) (No change.) 

(8) A sample model contract using the true daily earnings 
method is presented in the following example. 
Figure: 7 TAC §90.204(a)(8) (No change.) 

(9) A sample model security agreement is presented in the 
following example. 
Figure: 7 TAC §90.204(a)(9) (No change.) 

(b) A [An authorized] licensee has considerable flexibility to 
arrange the format of the model form if the revised format does not 
significantly adversely affect the substance, clarity, or meaningful se
quence of the disclosures. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003462 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

♦ ♦ ♦ 
SUBCHAPTER C. SIGNATURE LOANS 
(SUBCHAPTER F) 
7 TAC §§90.301 - 90.304 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.301. Purpose. 
(a) The purpose of the rules contained in this subchapter is to 

provide a model plain language contract in English for Texas Finance 
Code, Chapter 342, Subchapter F transactions. The establishment of 
model provisions for these transactions will encourage use of simpli
fied wording that will ultimately benefit consumers by making these 
contracts easier to understand. The use of the "plain language" model 
contract by a licensee [creditor] is not mandatory. The licensee [credi
tor], however, may not use a contract other than a model contract unless 
the licensee [creditor] has submitted the contract to the commissioner 
in compliance with §90.104 of this title (relating to Non-Standard Con
tract Filing Procedures). The commissioner will [shall] issue an order 
disapproving the contract if the commissioner determines the contract 
does not comply with Texas Finance Code, §341.502 [this section] or  
rules adopted under this chapter [section]. A licensee [creditor] may  
not claim the commissioner’s failure to disapprove a contract consti
tutes an approval. 

(b) The provisions in this subchapter are intended to consti
tute a complete plain language Chapter 342, Subchapter F contract; 
however, a licensee [creditor] is not limited to the contract provisions 
addressed by these rules. 

§90.302. Contract Provisions. 
A Chapter 342, Subchapter F contract may include, but is not limited 
to, the following contract provisions to the extent not prohibited by 
law or regulation. If the licensee [lender] desires to exercise its rights 
under one of the following provisions, it must include the provision 
in the contract. A licensee [lender] who does not desire to apply a 
provision is not required to include it in the contract. For example, if 
a licensee [lender] does not take a security interest in the borrower’s 
personal property, the provisions addressing security interests are not 
required. A Chapter 342, Subchapter F contract may contain the fol
lowing provisions: 

(1) Identification of the parties, including the name and ad
dress of each party; 

(2) A Truth in Lending Act [(TILA)] disclosure box; 



(3) A definitions section specifying the pronouns that des
ignate the borrower and the lender; 

(4) A promise to pay; 

(5) A late charge provision; 

(6) A provision for after maturity interest; 

(7) A provision specifying that prepayment is permitted; 

(8) A provision specifying the finance charge earnings and 
refund method; 

(9) A provision authorizing deferments; 

(10) A provision specifying the conditions causing default; 

(11) A waiver of notice of intent to accelerate and waiver 
of notice of acceleration; 

(12) A provision contracting for a fee for a dishonored 
check; 

(13) A signature block; 

(14) A security agreement including provisions address
ing: 

(A) a statement that the collateral is free from encum
brances; 

(B) the location and restrictions on movement or trans
fer of the collateral; and 

(C) a statement that the borrower will appropriately 
maintain and use the collateral; 

(15) A provision regarding the mailing of notices to the 
borrower; 

(16) Statement of truthful information; 

(17) A provision expressing no waiver of the lender’s 
rights; 

(18) A clause stating that all modifications to the contract 
must be in writing; 

(19) A provision stating Texas law and federal law will ap
ply to the contract; 

(20) A clause providing for joint liability; 

(21) A usury savings clause; 

(22) Complaints and inquiries notice; 

(23) An arbitration agreement; and 

(24) A savings clause stating that if any part of the contract 
is invalid, all other parts remain valid. 

§90.303. Model Clauses. 

(a) Generally. These model clauses are the plain language ren
dition of contract clauses that have typically been stated in technical  
legal terms. Nothing in this regulation prohibits a contract from in
cluding provisions that provide more favorable results for the borrower 
than those that would result from the use of a model clause. 

(b) Model clauses for [For] a Chapter 342, Subchapter F sig
nature loan contract.[:] 

(1) Pronoun designation of parties. The model clauses re
fer to the Borrower as "I" or "me." The Lender is referred to as "you" 
or "your." 
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(2) Promise to pay. The model clause for the borrower’s 
promise to pay reads: "I promise to pay the Total of Payments to the 
order of you, the Lender. I will make the payments at your address 
above. I will make the payments on the dates and in the amounts shown 
in the Payment Schedule." 

(3)  Late charge.  At t he licensee’s [lender’s] option, the late 
charge clause may be made applicable only to loans with more than one 
installment. As other options, a licensee [lender] may include one of 
the model late charge clause options, as set out in [the] subparagraphs 
(A) and (B) of this paragraph [below], in both single and multiple in
stallment loans, so long as the licensee [lender] does not collect a de
fault charge on a single payment loan or omit [the lender omits] the  late  
charge clause for loans with a single repayment. The licensee [lender] 
may use one of the following late charge model provisions: 

(A) Option 1: "If I don’t pay all of the payment within 
10 days after it is due, you can charge me a late charge. The late charge 
will be 5% of the scheduled payment."; or [Or] 

(B) Option 2: "If I don’t pay all of the payment within 
10 days after it is due, you can charge me a late charge. If the amount 
financed is less than $100, the late charge will be 5% of the amount of 
the installment. If the amount financed is $100 or more, the late charge 
will be the greater of $10 or 5% of the amount of the installment." 

(4) After maturity interest. The after maturity interest 
model clause reads: "If I don’t pay all I owe by the date the final 
payment becomes due, I will pay interest on the amount that is still 
unpaid. That interest will be at a rate of 18% per year and will begin 
the day after the final payment becomes due." 

(5) Prepayment clause. The model prepayment clause 
reads: "I can make a whole payment early." 

(6) Finance charge earnings and refund method. 

(A) The model finance charge earnings and refund 
method clause reads: "The acquisition charge on this loan will not 
be refunded if I pay off early. If I pay all I owe before the beginning 
of the last monthly period, I will save part of the installment account 
handling charge. You will figure the amount I save by the sum of the 
periodic balances method. This method is explained in the Finance 
Commission rules. You don’t have to refund or credit any amount less 
than $1.00." 

(B) At the licensee’s [lender’s] option, the licensee 
[lender] may include the following model finance charge and refund 
method language if the licensee [lender] makes loans of $30 or less: 
"The acquisition charge on this loan will not be refunded if I pay off 
early. If this loan is for more than $30 and I pay all I owe before the 
beginning of the last monthly period, I will save part of the installment 
account handling charge. You will figure the amount I save by the 
sum of the periodic balances method. This method is explained in the 
Finance Commission rules. You don’t have to refund or credit any 
amount less than $1.00." 

(7) Deferment clause. The deferment model clause reads: 
"If I ask for more time to make any payment and you agree, I will pay 
more interest to extend the payment. The extra interest will be figured 
under the Finance Commission rules." 

(8) Default clause. The model default clause reads: "If I 
break any of my promises in this document, you can demand that I 
immediately pay all that I owe. You can also do this if you in good 
faith believe that I am not going to be willing or able to keep all of my 
promises." 

(9) Waiver of notice of intent to accelerate and waiver of 
notice of acceleration clause. The model waiver of notice of intent to 

accelerate and waiver of notice of acceleration clause reads: "I agree 
that you don’t have to give me notice that you are demanding or intend 
to demand immediate payment of all that I owe." 

(10) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. The licensee 
[lender] may always choose a lesser amount. The fee for dishonored 
check model clause reads: "I agree to pay you a fee of up to $30 for a 
returned check. You can add the fee to the amount I owe or collect it 
separately." 

(11) Signature block. At the licensee’s [lender’s] option, a 
witness signature block may be added. 

(12) Clause describing collateral. 

(A) In the Truth in Lending Act [TILA] disclosure box, 
the model clause describing the collateral reads: "You will have a secu
rity interest in the following described collateral ________________." 

(B) At the licensee’s [creditor’s] option, if the promis
sory note is unsecured, the licensee [lender] may use the following 
clause: "This note is unsecured." 

(13) Security agreement clause. The model clause setting 
out the security agreement in case of default reads: "If I am giving 
collateral for this loan, I will see the separate security agreement for 
more information and agreements." 

(14) Mailing of notice to borrower. The model agreement 
regarding the mailing of notices to the borrower reads: "You can mail 
any notice to me at my last address in your records. Your duty to give 
me notice will be satisfied when you mail it." 

(15) Statement of truthful information. The following 
clause is sufficient as the borrower’s agreement that the information 
provided to the licensee [lender] is true: "I promise that all information 
I gave you is true." 

(16) No waiver of lender’s rights. The model agreement 
regarding the lender’s rights reads: "If you don’t enforce your rights 
every time, you can still enforce them later." 

(17) Modifications in writing. The model agreement re
quiring any change to be in writing reads: "Any change to this agree
ment has to be in writing. Both you and I have to sign it." 

(18) Application of law. The model clause regarding the 
law to be applied to the contract reads: "Federal law and Texas law 
apply to this contract." 

(19) Joint liability. The model joint liability agreement 
reads: "I will keep all of my promises in this document. If there is 
more than one Borrower,  each Borrower agrees to keep all  of t he  
promises in the loan document." 

(20) Usury savings clause. The model usury savings clause 
reads: "I don’t have to pay interest or other amounts that are more than 
the law allows." 

(21) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints: "This lender is licensed and examined by the State of 
Texas - Office of Consumer Credit Commissioner. Call the Consumer 
Credit Hotline or write for credit information or assistance with credit 
problems: Office of Consumer Credit Commissioner, 2601 North 
Lamar Boulevard, Austin, Texas 78705-4207; www.occc.state.tx.us; 
(800) 538-1579." 

(22) Security agreement. The model clause setting out the 
security agreement reads: "We are entering into this security agreement 
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♦ ♦ ♦ 

at the same time that we are entering into a loan. In exchange for the 
loan referenced above, I agree to the follow terms and conditions: To 
secure this loan, I give you a security interest in the collateral. The 
collateral includes the property listed below, anything that becomes 
attached to it, and all proceeds of the collateral. This security interest 
also secures all other debt I owe you now. I understand that all collateral 
that I have given to secure loans may also be used to secure this and any 
other loans you may make to me. I own the collateral. I won’t sell or 
transfer it without your written permission. I won’t allow anyone else 
to have an interest in the collateral except you. I will keep the collateral 
at my address shown above. I will promptly tell you in writing if I 
change my address. I won’t permanently remove the collateral from 
Texas unless you give me written permission. I will timely pay all taxes 
and license fees on the collateral. I will keep it in good repair. I won’t 
use the collateral illegally. Any change to this security agreement has 
to be in writing. Both you and I have to sign it. Any default under 
my agreements with you will be a default of this security agreement. 
Federal law and Texas law apply to this security agreement. If I don’t 
keep any of my promises, you can take the collateral. You will only 
take the collateral lawfully and without a breach of the peace. If you 
take my collateral, you will tell me how much I have to pay to get it 
back. If I don’t pay you to get the collateral back, you can sell it or take 
other action allowed by law. You will send me notice at least 10 days 
before you sell it. My right to get the collateral back ends when you 
sell it. You can use the money you get from selling it to pay amounts 
the law allows, and to reduce the amount I owe. If any money is left, 
you will pay it to me. If the money from the sale is not enough to pay 
all I owe, I must pay the rest of what I owe you plus interest." 

§90.304. Permissible Changes. 
(a) A licensee [An authorized lender] may consider making the 

following types of changes to the signature loans plain language model 
clauses: 

(1) Adding information related to information set forth in 
the model clauses that is not otherwise prohibited by law; 

(2) Substituting another term for "Lender" or "Borrower" 
that has the same meaning, or using pronouns such as "you," "we," and 
"us"; 

(3) Presenting model clauses in any order, and combining 
or further segregating the model clauses; 

(4) Inserting descriptive headings or number provisions; 

(5) Changing the case of a word if otherwise permitted by 
the Texas Finance Code; or 

(6) Making other changes that [which] do not affect the 
substance of the disclosures. 

(7) A sample model contract is presented in the following 
example. 
Figure: 7 TAC §90.304(a)(7) (No change.) 

(8) A sample model security agreement is presented in the 
following example. 
Figure: 7 TAC §90.304(a)(8) (No change.) 

(b) A licensee [An authorized lender] has considerable flexi
bility to arrange the format of the model form if the revised format does 
not significantly adversely affect the substance, clarity, or meaningful 
sequence of the disclosures. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 

TRD-201003463 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

SUBCHAPTER D. SECOND LIEN HOME 
EQUITY LOANS (SUBCHAPTER G) 
7 TAC §§90.401 - 90.404 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.401.  

(a) The purpose of the rules contained in this subchapter is to 
provide a model plain language contract in English for Texas Finance 
Code, Chapter 342, Subchapter G (secondary mortgage loans with an 
effective rate of greater than 10%) home equity loan transactions. The 
establishment of model provisions for these transactions will encour
age use of simplified wording that will ultimately benefit consumers 
by making these contracts easier to understand. Use of the "plain lan
guage" model contract by a licensee is not mandatory. The licensee, 
however, may not use a contract other than a model contract unless the 
licensee has submitted the contract to the commissioner in compliance 
with §90.104 of this title (relating to Non-Standard Contract Filing Pro
cedures). The commissioner will [shall] issue an order disapproving 
the contract if the commissioner determines the contract does not com
ply with Texas Finance Code, §341.502 [this section] or rules adopted 
under this chapter [section]. A licensee may not claim the commis
sioner’s failure to disapprove a contract constitutes an approval. 

(b) The provisions in this subchapter are intended to constitute 
a complete plain language Chapter 342, Subchapter G home equity loan 
contract; however, a licensee is not limited to the contract provisions 
addressed by these rules. 

§90.402. Contract Provisions. 
(a) A Chapter 342, Subchapter G home equity loan contract 

may include, but is not limited to, the following contract provisions to 
the extent not prohibited by law or regulation. If the licensee desires to 
exercise its rights under one of the following provisions, it must include 
that provision in the contract. A licensee who does not desire to apply 

Purpose.

a provision is not required to include it in the contract. For example, 
a licensee who does not assess a fee for dishonored checks may omit 
the fee for dishonored check clause. A licensee may also exclude non-
relevant portions of a model clause. For example, a licensee who does 
not routinely finance certain insurance coverages may omit those non-
applicable portions of the model clause. A Chapter 342, Subchapter 
G second lien home equity loan contract may contain the following 
provisions: 

(1) Identification of the parties, including the name and ad
dress of each party and specifying the pronouns that designate the bor
rower and the lender; 

(2) A Truth in Lending Act [(TILA)] disclosure box; 

(3) An itemization of amount financed box; 
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(4) A promise to pay; 

(5) A late charge provision; 

(6) A provision for after maturity interest; 

(7) A prepayment clause; 

(8) A provision specifying the finance charge earnings and 
refund method; 

(9) A provision contracting for a fee for a dishonored 
check; 

(10) A provision specifying the conditions causing default; 

(11) A provision regarding property insurance; 

(12) A credit insurance disclosure box; 

(13) A provision regarding the mailing of notices to the 
borrower; 

(14) A provision regarding the due on sale clause, notice 
of intent to accelerate, and notice of acceleration; 

(15) A provision expressing no waiver of the lender’s [li
censee’s] rights; 

(16) A collection expenses clause; 

(17) A provision providing for joint liability; 

(18) A usury savings clause; 

(19) A savings clause stating that if any part of the loan 
agreement is [declared] invalid, the rest remains valid; 

(20) An integration clause stating that the contract super
sedes all prior agreements and that the contract may not be changed by 
oral agreement; 



(21) A provision stating that the homestead described in the 
loan agreement is subject to the lien of the security document; 

(22) A provision specifying that federal law and Texas law 
apply to the contract; 

(23) Complaints and inquiries notice; 

(24) A provision describing the collateral; and 

(25) Signature blocks. 

(b) The security document for a Chapter 342, Subchapter G 
second lien home equity loan contract may contain the following pro
visions: 

(1) A definitions section; 

(2) A provision regarding the secured nature of the agree
ment; 

(3) A provision regarding the transfer of rights in the prop
erty; 

(4) Borrower and Lender’s promise; 

(5) A provision regarding late charges and prepayment of 
principal and interest; 

(6) A provision regarding the funds for escrow items; 

(7) A provision regarding charges and liens; 

(8) A provision regarding property insurance; 

(9) A provision stating that the borrower occupies the prop
erty as the borrower’s [his] homestead; 

(10) A provision regarding preservation, maintenance, pro
tection, and inspection of the property; 

(11) A provision specifying the conditions causing actual 
fraud; 

(12) A provision regarding protection of the lender’s inter
est in the property and rights under the security document; 

(13) A provision regarding the assignment of miscella
neous proceeds and forfeiture; 

(14) A provision specifying that the borrower is not 
released from liability if the licensee [lender] modifies the payment 
schedule; 

(15) A provision regarding joint and several liability and 
specifying that the person who signs the contract grants [his] ownership  
in the homestead and binds the person’s [his] successors and assigns; 

(16) A provision regarding the extension of credit charges; 

(17) A provision regarding the delivery of notices; 

(18) A provision regarding the law governing the contract, 
stating that if any part of the contract is [declared] invalid, the rest of 
the contract remains valid; 

(19) A provision regarding rules of clause construction; 

(20) A provision specifying that the licensee [lender] will  
give the borrower a copy of all signed documents at the time the loan 
agreement is made; 

(21) A provision regarding a transfer of interest in the prop
erty; 

(22) A provision regarding the borrower’s right to reinstate 
after acceleration; 

(23) A provision regarding the sale of the loan, change of 
loan servicer, notice of grievance, and the lender’s right to comply; 

(24) A provision regarding hazardous substances; 

(25) A provision regarding acceleration and remedies; 

(26) A provision regarding the power of sale; 

(27) A provision regarding the release of the lien securing 
the loan agreement; 

(28) A provision specifying that the loan agreement is 
given without personal liability against each owner of the homestead 
and the spouse of each owner; 

(29) A provision specifying that the borrower has not been 
required to repay another debt with the proceeds of the loan; 

(30) A provision specifying that the borrower has not as
signed wages as security for the loan agreement; 

(31) A provision specifying that the licensee [lender] and  
the borrower have agreed in writing to the fair market value of the 
homestead; 

(32) A provision regarding trustees and trustee liability; 

(33) A provision regarding the licensee’s [lender’s] waiv
ing additional collateral; 

(34) A default provision; 

(35) Signature blocks; 

(36) A non-purchase disclosure; and 

(37) A provision regarding notice of confidentiality rights. 
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§90.403. Model Clauses. 

(a) Generally. These model clauses are the plain language ren
dition of contract clauses that have typically been stated in technical 
legal terms. Nothing in this regulation prohibits a contract from in
cluding provisions that provide more favorable results for the borrower 
than those that would result from the use of a model clause. 

(b) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home equity loan contract.[:] 

(1) Identification. The model identification clause lists the 
account or contract number, the name and address of the [creditor or] 
lender, the date of the note, and the name and address of the borrower. 
The model clause identifying the pronouns used for the borrower and 
the lender reads: "A word like "I" or "me" means each person who signs 
as a Borrower. A word like "you" or "your" means the Lender or "Note 
Holder." The Lender is _________. The Lender may sell or transfer 
this Note. The Lender or anyone who is entitled to receive payments 
under this Note is called the "Note Holder." You will tell me in writing 
who is to receive my payments." 

(2) Truth in Lending Act [(TILA)] disclosure box. The 
model Truth in Lending Act [(TILA)] disclosure box reads: 
Figure: 7 TAC §90.403(b)(2) (No change.) 

(3) Itemization of amount financed box. The itemization 
of amount financed box is not required if the licensee provides the bor
rower with a good faith estimate or a settlement statement as permitted 
by the Truth in Lending Act. An itemization of amount financed box 
which complies with Regulation Z is considered to be in compliance 
with this paragraph and will not require a non-standard submission. 

(4) Promise to pay. One permissible change to the model 
language for the scheduled installment earnings method would be to 
allow partial prepayments of the principal during the term of the loan. 
This variation on the Texas scheduled installment earnings method 
would allow periodic reductions of the principal balance by partial 
prepayments. This variation would allow reductions of the principal 
balance that were not originally scheduled. The model clause for the 
borrower’s promise to pay reads: "This loan is an Extension of Credit 
defined by Section 50(a)(6), Article XVI of the Texas Constitution." 

(A) For contracts using the scheduled installment earn
ings method: "I promise to pay the Total of Payments to the order of 
you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(B) For contracts using the true daily earnings method: 
"I promise to pay the cash advance plus the accrued interest to the order 
of you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(5) Late charge. The model late charge provision for con
tracts using the scheduled installments earnings method or the true 
daily earnings method reads: "If I don’t pay all of a payment within 
10 days after it is due, you can charge me a late charge. The late charge 
will be 5% of the scheduled payment." 

(6) After maturity interest. The model provision for after 
maturity interest reads: "If I don’t pay all I owe when the final payment 
becomes due, I will pay interest on the amount that is still unpaid. That 
interest will be the higher of the rate of 18% per year or the maximum 

rate allowed by law. That interest will begin the day after the final 
payment becomes due." 

(7) Prepayment clause. The model prepayment clause op
tions read: 

(A) For contracts using the scheduled installment earn
ings method: "I can make a whole payment early. Unless you agree 
otherwise in writing, I may not skip payments. If I make a payment 
early, my next payment will still be due as scheduled." 

(B) For contracts using the true daily earnings method: 
"I can make any payment early. Unless you agree otherwise in writing, 
I may not skip payments. If I make a payment early, my next payment 
will still be due as scheduled." 

(8) Finance charge earnings and refund method. The 
model provision options specifying the finance charge earnings and 
refund method read: 

(A) For contracts using the scheduled installment earn
ings method - Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.403(b)(8)(A) (No change.) 

(B) For contracts using the scheduled installment earn
ings method with prepayments option - Section 342.301 rate loans, the 
model language reads: 
Figure: 7 TAC §90.403(b)(8)(B) (No change.) 

(C) For contracts using the true daily earnings method 
- Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.403(b)(8)(C) (No change.) 

(9) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. A licensee 
[licensed lender] may always choose a lesser amount. The fee for dis
honored check model clause reads: "I agree to pay you a fee of up to 
$30 for a returned check. You may add the fee to the amount I owe or 
collect it separately." 

(10) Default clause. The model provision specifying the 
conditions causing default reads: 
Figure: 7 TAC §90.403(b)(10) (No change.) 

(11) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.403(b)(11) (No change.) 

(12) Credit insurance. If single premium credit insurance 
is allowable, a permissible change to the disclosure can be to offer a 
single charge for the entire term of the loan. The term for the single 
premium charge should be shown for the original term of the loan, 
unless otherwise specified. The licensee has the option of including 
language that reads: "The insurance will cancel on the date when the 
total past due premiums equal or exceed (insert number) times the first 
month’s premium." The industry standard regarding the relationship 
between total past due premiums and the first month’s premium in this 
equation appears to be four [(4)] times. However, if a different time 
frame is more appropriate, that time frame may be used. The model 
credit insurance disclosure box reads: 
Figure: 7 TAC §90.403(b)(12) (No change.) 

(13) Mailing of notices to borrower. The model provision 
regarding the mailing of notices to the borrower reads: "You or I may 
mail or deliver any notice to the address above. You or I may change 
the notice address by giving written notice. Your duty to give me notice 
will be satisfied when you mail it by first class mail." 

(14) Due on sale clause, notice of intent to accelerate, and 
notice of acceleration. The model provision regarding the due on sale 
clause, notice of intent to accelerate, and notice of acceleration reads: 
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"If all or any interest in the homestead is sold or transferred without 
your prior written consent, you may require immediate payment in full 
of all that I owe under this Loan Agreement. You will not exercise this 
option if prohibited by law. If you exercise this option, you will give me 
notice of acceleration (i.e., payment of all I owe at once). This notice 
will give me a period of not less than 21 days from the date of the notice 
within which I must pay all that I owe under this Loan Agreement. If I 
fail to pay all that I owe before the end of this period, you may use any 
remedy allowed by the Loan Agreement." 

(15) No waiver of lender’s rights. The model provision 
expressing no waiver of the lender’s rights reads: "If you don’t enforce 
your rights every time, you can still enforce them later." 

(16) Collection expenses clause. The model collection ex
penses clause reads: "If you require me to pay all that I owe at once, 
you will have the right to be paid back by me for all of your costs and 
expenses in enforcing this Loan Agreement to the extent not prohibited 
by law, including Section 50(a)(6), Article XVI of the Texas Constitu
tion. These expenses include, for example, reasonable attorneys’ fees. 
I understand that these fees are not for maintaining or servicing this 
Loan Agreement." 

(17) Joint liability. The model provision providing for joint 
liability reads: "I understand that you may seek payment from only 
me without first looking to any other Borrower. You can enforce your 
rights under this Loan Agreement solely against the homestead. This 
Loan Agreement is made without personal liability against each owner 
of the homestead and the spouse of each owner unless the owner or 
spouse obtained this loan by actual fraud. If this loan is obtained by 
actual fraud, I will be personally liable for the debt, including a judg
ment for any deficiency that results from your sale of the homestead 
for an amount less than is owed under this Loan Agreement." 

(18) Usury savings clause. The model usury savings clause 
reads: "I do not have to pay interest or other amounts that are more than 
the law allows." 

(19) Savings clause. The model savings clause stating that 
if any part of the contract is invalid, the rest remains valid reads: "If 
any part of this Loan Agreement is declared invalid, the rest of the Loan 
Agreement remains valid. If any part of this Loan Agreement conflicts 
with any law, that law will control. The part of the Loan Agreement 
that conflicts with any law will be modified to comply with the law. 
The rest of the Loan Agreement remains valid." 

(20) Contract supersedes prior agreements. For loan agree
ments exceeding $50,000 [$50,000.00], this notice must be boldfaced, 
capitalized, underlined, or otherwise set out from the surrounding writ
ten material to be conspicuous. The model integration clause providing 
that the contract supersedes prior agreements reads: "This written Loan 
Agreement is the final agreement between you and me and may not be 
changed by prior, current, or future oral agreements between you and 
me. There are no oral agreements between you and me relating to this 
Loan Agreement. Any change to this Loan Agreement must be in writ
ing. Both you and I have to sign written agreements." 

(21) Security document. The model provision stating that 
the homestead described in the loan agreement is subject to the lien 
of the security document reads: "The homestead described above by 
the property address is subject to the lien of the Security Document. 
I will see the separate Security Document for more information about 
my rights and responsibilities." 

(22) Application of law. The model clause specifying that 
federal law and Texas law apply to the contract reads: "Federal law and 
Texas law apply to this Loan Agreement. The Texas Constitution will 

be applied to resolve any conflict between the Texas Constitution and 
any other law." 

(23) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints [The model complaints and inquiries notice reads]: 
"This lender is licensed and examined by the State of Texas - Office 
of Consumer Credit Commissioner. Call the Consumer Credit Hotline 
or write for credit information or assistance with credit problems. Of
fice of Consumer Credit Commissioner, 2601 North Lamar Boulevard, 
Austin, Texas 78705-4207, www.occc.state.tx.us, (800) 538-1579." 

(24) Clause describing collateral. The model provision de
scribing the collateral reads: "The homestead described above by the 
property address is subject to the lien of the Security Document." 

(25) Signature blocks. The licensee may also provide ad
ditional signature lines for witness signatures. The model provision 
regarding signature blocks reads: 
Figure: 7 TAC §90.403(b)(25) (No change.) 

(c) Model clauses for [For] the s ecurity document for a Chap
ter 342, Subchapter G second lien home equity loan contract.[:] 

(1) The model definitions section reads: 

(A) ["]"Loan Agreement" means the Note, Security 
Document, deed of trust, any other related document, or any combina
tion of those documents, under which you have extended credit to me. 

   (B) "Security Document" means this document, which
is dated ________, together with all Riders to this document. 

(C) "I" or "me" means 
_________________________________________, the grantor 
under this Security Document and the person who signed the 
Note ("Borrower"). 

(D) "You" means 
__________________________________________, the Lender and 
any holder entitled to receive payments under the Note. Your address 
is _________________________________________. You are the 
beneficiary under this Security Document. 

(E) "Trustee" is ______________________________. 
Trustee’s address is ___________________________________. 

(F) "Note" means the promissory  Note  signed by me  
and dated ______________. The Note states that the amount I owe 
you is _________________ dollars (U.S. $_______) plus interest. I 
have promised to pay this debt in regular Periodic Payments and to 
pay the debt in full not later than ______________________________ 
(maturity date). 

(G) "My Homestead" means the property that is de
scribed below under the heading "Transfer of Rights in the Property." 

(H) "Extension of Credit" means the debt evidenced by 
the Note, as defined by Section 50(a)(6), Article XVI of the Texas Con
stitution and all the documents executed in connection with the debt. 

(I) "Riders" means all Riders to this Security Document 
that I execute. 
Figure: 7 TAC §90.403(c)(1)(I) (No change.) 

(J) "Applicable Law" means all controlling applicable 
federal, Texas and local constitutions, statutes, regulations, adminis
trative rules, local ordinances, judicial and administrative orders (that 
have the effect of law) as well as all applicable final, non-appealable 
judicial opinions. 
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(K) "Community Association Dues, Fees, and Assess
ments" means all dues, fees, assessments and other charges that are im
posed on me or My Homestead by a condominium association, home
owners association, or similar organization. 

(L) "Electronic Funds Transfer" means any transfer of 
funds, other than a transaction originated by check, draft, or similar pa
per instrument, which is initiated through an electronic terminal, tele
phonic instrument, computer, or magnetic tape so as to order, instruct, 
or authorize a financial institution to debit or credit an account. The 
term includes point-of-sale transfers, automated teller machine trans
actions, transfers initiated by telephone, wire transfers, and automated 
clearinghouse transfers. 

(M) "Escrow Items" means those items that are de
scribed in Section ___ of this Security Document. 

(N) "Miscellaneous Proceeds" means any compensa
tion, settlement, award of damages, or proceeds paid by any third 
party (other than proceeds paid under my insurance) for: damage or 
destruction of My Homestead; condemnation or other taking of all or 
any part of My Homestead; conveyance instead of condemnation; or 
misrepresentations or omissions related to the value or condition of 
My Homestead. 

(O) "Periodic Payment" means the regularly scheduled 
amount due for principal and interest under the Note plus any amounts 
under this Security Document. 

(P) "RESPA" means the Real Estate Settlement Proce
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part 
3500), as they might be amended from time to time, or any additional or 
successor legislation or regulation that governs the same subject matter. 
As used in this Security Document, "RESPA" refers to all requirements 
and restrictions that are imposed in regard to a "federally related mort
gage loan" even if the Loan Agreement does not qualify as a "federally 
related mortgage loan" under RESPA. 

(Q) "Successor in Interest of me" means any party that 
has taken title to My Homestead, whether or not that party has assumed 
my obligations under the Loan Agreement. 

(R) "Ground Rents" means amounts I owe if I rented the 
real property under the buildings covered by this Security Document. 
Such an arrangement usually takes the form of a long-term "ground 
lease." 

(2) Secured agreement. The model provision regarding the 
secured nature of the agreement reads: "To secure this loan, I give you 
a security interest in My Homestead including existing and future im
provements, easements, fixtures, attachments, replacements and addi
tions to the property, insurance refunds, and proceeds. This security 
interest is intended to be limited to the homestead property and not 
other collateral, as required under the Texas Constitution." 

(3) Transfer of rights in [the] property. The model provi
sion regarding a transfer of rights in the property reads: 
Figure: 7 TAC §90.403(c)(3) (No change.) 

(4) Borrower and Lender’s promise. The model provision 
regarding the borrower and lender’s promise to comply with the terms 
of the security document reads: "YOU AND I PROMISE:". 

(5) Late charges and prepayment. The model provision re
garding late charges and prepayment of principal and interest reads: 
Figure: 7 TAC §90.403(c)(5) (No change.) 

(6) Funds for escrow items. The model provision regarding 
the funds for escrow items reads: 
Figure: 7 TAC §90.403(c)(6) (No change.) 

(7) Charges and liens. The model provision regarding 
charges and liens reads: 
Figure: 7 TAC §90.403(c)(7) (No change.) 

(8) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.403(c)(8) (No change.) 

(9) Homestead. The model provision stating that the bor
rower occupies the property as the borrower’s [his] homestead reads: 
"I now occupy and use the property secured by this Security Document 
as my Texas homestead." 

(10) Preservation, maintenance, protection, and inspection 
of [the] property. The model provision regarding preservation, main
tenance, protection, and inspection of the property reads: "I will not 
destroy, damage or impair My Homestead, allow it to deteriorate, or 
commit waste. Whether or not I live in My Homestead, I will main
tain it in order to prevent it from deteriorating or decreasing in value 
due to its condition. I will promptly repair the damage to My Home
stead to avoid further deterioration or damage unless you and I agree 
in writing that it is economically unreasonable. I will be responsible 
for repairing or restoring My Homestead only if you release the insur
ance or condemnation proceeds for the damage to or the taking of My 
Homestead. You may release proceeds for the repairs and restoration in 
a single payment or in a series of payments as the work is completed. I 
still am obligated to complete repairs or restoration of My Homestead 
even if there are not enough proceeds to complete the work. You or 
your agent may inspect My Homestead. You may inspect the interior 
of  My  Homestead with reasonable cause. You will give me notice stat
ing reasonable cause when or before the interior inspection occurs." 

(11) Conditions causing actual fraud. The model provision 
specifying the conditions causing actual fraud reads: 
Figure: 7 TAC §90.403(c)(11) (No change.) 

(12) Protection of lender’s interest in [the] property and 
rights under [the] security document. The model provision regarding 
the protection of the lender’s interest in the property and rights under 
the security document reads: 
Figure: 7 TAC §90.403(c)(12) (No change.) 

(13) Assignment of miscellaneous proceeds and forfeiture. 
The model provision regarding the assignment of miscellaneous pro
ceeds and forfeiture reads: 
Figure: 7 TAC §90.403(c)(13) (No change.) 

(14) Forbearance not a waiver. The model provision spec
ifying that the borrower is not released from liability if the licensee 
[lender] modifies the payment schedule reads: "My successors and I 
will not be released from liability if you extend the time for payment 
or modify the payment schedule. If I pay late, you will not have to sue 
me or my successor to require timely future payments. You may refuse 
to extend time for payment or modify this Loan Agreement even if I 
request it. If you do not enforce your rights every time, you may en
force them later." 

(15) Joint and several liability, security document execu
tion, successors obligated. The model provision regarding joint and 
several liability and specifying that the person who signs the contract 
grants [his] ownership in the homestead and binds the person’s [his] 
successors and assigns reads: 
Figure: 7 TAC §90.403(c)(15) (No change.) 

(16) Extension of credit charges. The model provision re
garding the extension of credit charges reads: 
Figure: 7 TAC §90.403(c)(16) (No change.) 
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(17) Delivery of notices. The model provision regarding 
the delivery of notices reads: "Under the Loan Agreement, you and I 
will give notices to each other in writing. Any notice under the Loan 
Agreement will be considered given to me when it is mailed by first 
class mail or when actually delivered to me at my address if given by 
another means. You will give notice to My Homestead address un
less I provide you a different address. I will notify you promptly of 
any change of address. I will comply with any reasonable procedure 
for giving a change of address that you provide. There will only be 
one address for notice under the Loan Agreement. Notice to me will 
be considered notice to all persons who are obligated under the Loan 
Agreement unless Applicable Law requires a separate notice. I may 
give you notice by delivering or mailing it by first class mail to the ad
dress provided by you, unless you require a different procedure. You, 
however, will not receive notice under the Loan Agreement until you 
actually receive it. Legal requirements governing notices subject to the 
Loan Agreement will prevail over conditions in the Loan Agreement." 

(18) Governing law and severability. The model provision 
regarding the law governing the contract, stating that if any part of 
the contract is [declared] invalid, the rest of the contract remains valid 
reads: "The Loan Agreement will be governed by Texas law and federal 
law. If any provision in the Loan Agreement conflicts with any legal 
requirement, all non-conflicting provisions will remain effective." 

(19) Rules of construction. The model provision regarding 
rules of clause construction reads: 
Figure: 7 TAC §90.403(c)(19) (No change.) 

(20) Loan agreement copies. The model provision speci
fying that the lender will give the borrower a copy of all signed docu
ments at the time the loan agreement is made reads: "At the time the 
Loan Agreement is made, you will give me copies of all documents I 
sign." 

(21) Transfer of interest in property. The model provision 
regarding a transfer of interest in the property reads: ""Interest in My 
Homestead" means any legal or beneficial interest. This term includes 
those beneficial interests transferred in a bond for deed, contract for 
deed, installment sales contract or escrow agreement (the intent of 
which is the transfer of title by me at a future date to a purchaser). 
If any part of My Homestead is sold or transferred without your prior 
written permission, you may require immediate payment of all I owe. 
You will not exercise this option if disallowed by Applicable Law. If 
you accelerate, you will give me notice. The notice of acceleration will 
allow me at least 21 days from the date the notice is given to pay all 
I owe. If I fail to timely pay all I owe, you may pursue any remedy 
allowed by the Loan Agreement without further notice or demand." 

(22) Borrower’s right to reinstate after acceleration. The 
model provision regarding the borrower’s right to reinstate after accel
eration reads: 
Figure: 7 TAC §90.403(c)(22) (No change.) 

(23) Sale of note, change of loan servicer, notice of 
grievance, and lender’s right to comply. The model provision regard
ing the sale of the loan, change of loan servicer, notice of grievance, 
and the lender’s right to comply reads: 
Figure: 7 TAC §90.403(c)(23) (No change.) 

(24) Hazardous substances. The model provision regard
ing hazardous substances reads: 
Figure: 7 TAC §90.403(c)(24) (No change.) 

(25) Acceleration and remedies. The model provision re
garding acceleration and remedies reads: 
Figure: 7 TAC §90.403(c)(25) (No change.) 

(26) Power of sale. The model provision regarding the 
power of sale reads: 
Figure: 7 TAC §90.403(c)(26) (No change.) 

(27) Release. The model provision regarding the  release  
of the lien securing the loan agreement reads: "You will cancel and 
return the Note to me and give me, in recordable form, a release of 
lien securing the Loan Agreement or a copy of any endorsement of 
the Note and assignment of the lien to a lender that is refinancing the 
Loan Agreement. I will pay only the cost of recording the release of 
lien. My acceptance of the release or endorsement and assignment will 
end all of your duties under Section 50(a)(6), Article XVI of the Texas 
Constitution." 

(28) Non-recourse liability. The model provision specify
ing that the loan agreement is given without personal liability against 
each owner of the homestead and the spouse of each owner reads: 
Figure: 7 TAC §90.403(c)(28) (No change.) 

(29) Proceeds. The model provision specifying that the 
borrower has not been required to repay another debt with the proceeds 
of the loan reads: "I am not required to apply the proceeds of the Loan 
Agreement to repay another debt except a debt secured by My Home
stead or a debt to another lender." 

(30) No assignment of wages. The model provision speci
fying that the borrower has not assigned wages as security for the loan 
agreement reads: "I have not assigned wages as security for the Loan 
Agreement." 

(31) Acknowledgment of fair market value. The model 
provision specifying that the licensee [lender] and the borrower have 
agreed in writing to the fair market value of the homestead reads: "You 
and I agreed in writing to the fair market value of My Homestead on 
the date of the  Loan  Agreement."  

(32) Trustees and trustee liability. The model provision re
garding trustees and trustee liability reads: 
Figure: 7 TAC §90.403(c)(32) (No change.) 

(33) Waiver of additional collateral. The model provision 
regarding the licensee’s [lender’s] waiving additional collateral reads: 
Figure: 7 TAC §90.403(c)(33) (No change.) 

(34) Default. The model default provision reads: "Any de
fault of my agreements with you will be a default of this Security Doc
ument." 

(35) Signature blocks. The model provision regarding sig
nature blocks reads: 
Figure: 7 TAC §90.403(c)(35) (No change.) 

(36) Non-purchase disclosure. The model provision indi
cating that the security document does not finance a purchase transac
tion should appear at the beginning of the document, below the heading 
and prior to the definitions section. The model non-purchase disclosure 
provision reads: "This Security Document is not intended to finance 
Borrower’s acquisition of the Property." 

(37) Notice of confidentiality rights disclosure. The secu
rity document must incorporate a "Notice of Confidentiality Rights" 
disclosure. The disclosure or notice must: 

(A) appear on the top of the first page of the security 
document; 

(B) be in at least 12-point boldfaced type or 12-point 
uppercase lettering; and  

(C) be substantially similar to the required notice or dis
closure under Texas Property Code, §11.008(b). The model notice 
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of confidentiality rights reads: "NOTICE OF CONFIDENTIALITY 
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY  
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS 
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS." 

§90.404. Permissible Changes. 

(a) A licensee [licensed lender] may consider making the fol
lowing types of changes to the second lien home equity loans plain 
language model clauses: 

(1) Adding information related to information set forth in 
the model clauses that is not otherwise prohibited by law; 

(2) Substituting another term for "Lender" or "Borrower" 
that has the same meaning, or using pronouns such as "you," "we," and 
"us"; 

(3) Presenting the model clauses in any order, and combin
ing or further segregating the model clauses; 

(4) Inserting descriptive headings or number provisions; 

(5) Changing the case of a word if otherwise permitted by 
the Texas Finance Code; or 

(6) Making other changes that [which] do not affect the 
substance of the disclosures. 

(7) A sample model note is presented in the following ex
ample. 
Figure: 7 TAC §90.404(a)(7) (No change.) 

(8) A sample model security document is presented in the 
following example. 
Figure: 7 TAC §90.404(a)(8) (No change.) 

(b) A [An authorized] licensee has considerable flexibility to 
arrange the format of the model form if the revised format does not 
significantly adversely affect the substance, clarity, or meaningful se
quence of the disclosures. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003464 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

SUBCHAPTER E. SECOND LIEN PURCHASE 
MONEY LOANS (SUBCHAPTER G) 
7 TAC §§90.501 - 90.503 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.501. Purpose. 

(a) The purpose of the rules contained in this subchapter is 
to provide a model plain language contract in English for Texas Fi
nance Code, Chapter 342, Subchapter G purchase money loan trans
actions. The establishment of model provisions for these transactions 
will encourage use of simplified wording that will ultimately benefit 
consumers by making these contracts easier to understand. Use of the 
"plain language" model contract by a licensee is not mandatory. The 
licensee, however, may not use a contract other than a model contract 
unless the licensee has submitted the contract to the commissioner in 
compliance with §90.104 of this title (relating to Non-Standard Con
tract Filing Procedures). The commissioner will [shall] issue an order 
disapproving the contract if the commissioner determines the contract 
does not comply with Texas Finance Code, §341.502 [this section] or  
rules adopted under this chapter [section]. A licensee may not claim 
the commissioner’s failure to disapprove a contract constitutes an ap
proval. 

(b) The provisions in this subchapter are intended to constitute 
a complete plain language Chapter 342, Subchapter G purchase money 
loan contract; however, a licensee is not limited to the contract provi
sions addressed by these rules. 

§90.502. Contract Provisions. 
(a) A Chapter 342, Subchapter G purchase money loan trans

action may include, but is not limited to, the following contract provi
sions to the extent not prohibited by law or regulation. If the licensee 
desires to exercise its rights under one of the following provisions, it 
must include that provision in the contract. A licensee who does not de
sire to apply a provision is not required to include it in the contract. For 
example, a licensee who does not assess a fee for dishonored checks 
may omit the fee for dishonored check clause. A licensee may also ex
clude non-relevant portions of a model clause. For example, a licensee 
who does not routinely finance certain insurance coverages may omit 
those non-applicable portions of the model clause. A Chapter 342, Sub
chapter G second lien purchase money loan transaction may contain the 
following provisions: 

(1) Identification of the parties, including the name and ad
dress of each party and specifying the pronouns that designate the bor
rower and the lender, and the property address; 

(2) A Truth in Lending Act [(TILA)] disclosure box; 

(3) An itemization of amount financed box; 

(4) A promise to pay; 

(5) A late charge provision; 

(6) A provision for after maturity interest; 

(7) A prepayment clause; 

(8) A provision specifying the finance charge earnings and 
refund method; 

(9) A provision contracting for a fee for a dishonored 
check; 

(10) A provision specifying the conditions causing default; 

(11) A provision regarding property insurance; 

(12) A credit insurance disclosure box; 

(13) A provision regarding the mailing of notices to the 
borrower; 

(14) A provision regarding the due on sale clause, notice 
of intent to accelerate, and notice of acceleration; 

(15) A provision expressing no waiver of the lender’s [li
censee’s] rights; 
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(16) A collection expenses clause; 

(17) A provision providing for joint liability; 

(18) A usury savings clause; 

(19) A savings clause stating that if any part of the loan 
agreement is [declared] invalid, the rest remains valid; 

(20) An integration clause stating that the contract super
sedes all prior agreements and that the contract may not be changed by 
oral agreement; 

(21) A provision stating that the property described in the 
loan agreement is subject to the lien of the security document; 

(22) A provision specifying that federal law and Texas law 
apply to the contract; 

(23) Complaints and inquiries notice; 

(24) A provision describing the collateral; and 

(25) Signature blocks. 

(b) The security document for a Chapter 342, Subchapter G 
second lien purchase money loan contract may contain the following 
provisions: 

(1) A definitions section; 

(2) A provision regarding the secured nature of the agree
ment; 

(3) A provision regarding the transfer of rights in the prop
erty; 

(4) Borrower and Lender’s promise; 

(5) A provision regarding late charges and prepayment of 
principal and interest; 

(6) A provision regarding the funds for escrow items; 

(7) A provision regarding charges and liens; 

(8) A provision regarding property insurance; 

(9) A provision regarding preservation, maintenance, pro
tection, and inspection of the property; 

(10) A provision regarding protection of the lender’s inter
est in the property and rights under the security document; 

(11) A provision regarding the assignment of miscella
neous proceeds and forfeiture; 

(12) A provision specifying that the borrower is not 
released from liability if the licensee [lender] modifies the payment 
schedule; 

(13) A provision regarding joint and several liability and 
specifying that the person who signs the contract grants [his] ownership  
in the homestead and binds the person’s [his] successors and assigns; 

(14) A provision regarding the extension of credit charges; 

(15) A provision regarding the delivery of notices; 

(16) A provision regarding the law governing the contract, 
stating that if any part of the contract is [declared] invalid, the rest of 
the contract remains valid; 

(17) A provision regarding rules of clause construction; 

(18) A provision specifying that the licensee [lender] will  
give the borrower a copy of all signed documents at the time the loan 
agreement is made; 

(19) A provision regarding a transfer of interest in the prop
erty; 

(20) A provision regarding the borrower’s right to reinstate 
after acceleration; 

(21) A provision regarding the sale of the loan, change of 
loan servicer, notice of grievance, and the lender’s right to comply; 

(22) A provision regarding hazardous substances; 

(23) A provision regarding acceleration and remedies; 

(24) A provision regarding the assignment of rents, ap
pointment of receiver, and the lender in possession; 

(25) A provision regarding the power of sale; 

(26) A provision regarding the release of the lien securing 
the loan agreement; 

(27) A provision regarding the lender’s rights and the bor
rower’s responsibilities; 

(28) A provision regarding trustees and trustee liability; 

(29) A default provision; 

(30) A provision regarding subrogation; 

(31) A provision regarding what happens if the sum se
cured and other charges violate applicable law; 

(32) A request for notice of default and foreclosure under 
superior mortgages or security documents provision; 

(33) Signature blocks; 

(34) An acknowledgment; and 

(35) A provision regarding notice of confidentiality rights. 

§90.503. Model Clauses. 

(a) Generally. These model clauses are the plain language ren
dition of contract clauses that have typically been stated in technical 
legal terms. Nothing in this regulation prohibits a contract from in
cluding provisions that provide more favorable results for the borrower 
than those that would result from the use of a model clause. 

(b) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien purchase money loan contract.[:] 

(1) Identification. The model identification clause lists the 
account or contract number, the name and address of the [creditor or] 
lender, the date of the note, the name and address of the borrower, and 
the property address. The model clause identifying the pronouns used 
for the borrower and the lender reads: A word like "I" or "me" means 
each person who signs as a Borrower. A word like "you" or "your" 
means the Lender or "Note Holder". The Lender is _________. The 
Lender may sell or transfer this Note. The Lender or anyone who is 
entitled to receive payments under this Note is called the "Note Holder." 
You will tell me in writing who is to receive my payments." 

(2) Truth in Lending Act [(TILA)] disclosure box. The 
model Truth in Lending Act [(TILA)] disclosure box reads: 
Figure: 7 TAC §90.503(b)(2) (No change.) 

(3) Itemization of amount financed box. The itemization 
of amount financed box is not required if the licensee provides the bor
rower with a good faith estimate or a settlement statement as permitted 
by the Truth in Lending Act. An itemization of amount financed box 
which complies with Regulation Z is considered to be in compliance 
with this paragraph and will not require a non-standard submission. 
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(4) Promise to pay. One permissible change to the model 
language for the scheduled installment earnings method would be to 
allow partial prepayments of the principal during the term of the loan. 
This variation on the scheduled installment earnings method would al
low periodic reductions of the principal balance by partial prepayments. 
This variation would allow reductions of the principal balance that were 
not originally scheduled. The model clause options for the borrower’s 
promise to pay read: 

(A) For contracts using the scheduled installment earn
ings method: "I promise to pay the Total of Payments to the order of 
you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(B) For contracts using the true daily earnings method: 
"I promise to pay the cash advance plus the accrued interest to the order 
of you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(5) Late charge. The model late charge provision for con
tracts using the scheduled installment earnings method or the true daily 
earnings method reads: "If I don’t pay all of a payment within 10 days 
after it is due, you can charge me a late charge. The late charge will be 
5% of the scheduled payment." 

(6) After maturity interest. The model clause specifies the 
maximum interest rate allowed by law for after maturity interest. A 
licensee [creditor] may always choose a lower rate. The model provi
sion for after maturity interest reads: "If I don’t pay all I owe when the 
final payment becomes due, I will pay interest on the amount that is 
still unpaid. That interest will be the higher of the rate of 18% per year 
or the maximum rate allowed by law. That interest will begin the day 
after the final payment becomes due." 

(7) Prepayment clause. The model prepayment clause op
tions read: 

(A) For contracts using the scheduled installment earn
ings method: "I can make a whole payment early. Unless you agree 
otherwise in writing, I may not skip payments. If I make a payment 
early, my next payment will still be due as scheduled." 

(B) For contracts using the true daily earnings method: 
"I can make any payment early. Unless you agree otherwise in writing, 
I may not skip payments. If I make a payment early, my next payment 
will still be due as scheduled." 

(8) Finance charge earnings and refund method. The 
model provision options specifying the finance charge earnings and 
refund method read: 

(A) For contracts using the scheduled installment earn
ings method - Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.503(b)(8)(A) (No change.) 

(B) For contracts using the scheduled installment earn
ings method with prepayments option - Section 342.301 rate loans, the 
model language reads: 
Figure: 7 TAC §90.503(b)(8)(B) (No change.) 

(C) For contracts using the true daily earnings method 
- Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.503(b)(8)(C) (No change.) 

(9) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. A licensee 
[creditor] may always choose a lesser amount. The model fee for dis
honored check provision reads: "I agree to pay you a fee of up to $30 
for a returned check. You may add the fee to the amount I owe or col
lect it separately." 

(10) Default clause. The model provision specifying the 
conditions causing default reads: 
Figure: 7 TAC §90.503(b)(10) (No change.) 

(11) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.503(b)(11) (No change.) 

(12) Credit insurance. If single premium credit insurance 
is offered, a permissible change to the disclosure can be to offer a single 
charge for the entire term of the loan. The term for the single premium 
charge should be shown for the original term of the loan, unless other
wise specified. The licensee has the option of including language that 
reads: "The insurance will cancel on the date when the total past due 
premiums equal or exceed (insert number) times the first month’s pre
mium." The industry standard regarding the relationship between total 
past due premiums and the first month’s premium in this equation ap
pears to be four [(4)] times. However, if a different time frame is more 
appropriate, that time frame may be used. The model credit insurance 
disclosure box reads: 
Figure: 7 TAC §90.503(b)(12) (No change.) 

(13) Mailing of notices to borrower. The duty to give no
tice is satisfied when it is mailed by first class mail. The model pro
vision regarding the mailing of notices to the borrower reads: "You or 
I may mail or deliver any notice to the address above. You or I may 
change the notice address by giving written notice. Your duty to give 
me notice will be satisfied when you mail it." 

(14) Due on sale clause, notice of intent to accelerate, and 
notice of acceleration. The model provision regarding the due on sale 
clause, notice of intent to accelerate, and notice of acceleration reads: 
"If all or any interest in the Property is sold or transferred without your 
prior written consent, you may require immediate payment in full of 
all that I owe under this Loan Agreement. You will not exercise this 
option if prohibited by law. If you exercise this option, you will give 
me notice that you are demanding immediate payment of all that I owe. 
This notice will give me a period of not less than 21 days from the date 
of the notice within which I must pay all that I owe under this Loan 
Agreement. If I fail to pay all that I owe before the end of this period, 
you may use any remedy allowed by the Loan Agreement." 

(15) No waiver of lender’s rights. The model provision 
expressing no waiver of the lender’s rights reads: "If you don’t enforce 
your rights every time, you can still enforce them later." 

(16) Collection expenses clause. The model collection ex
penses clause reads: "If you require me to pay all that I owe at once, 
you will have the right to be paid back by me for all of your costs and 
expenses in enforcing this Loan Agreement to the extent not prohibited 
by Applicable Law. These expenses include, for example, reasonable 
attorneys’ fees." 

(17) Joint liability. The model provision providing for joint 
liability reads: "I understand that you may seek payment from only me 
without first looking to any other Borrower." 

(18) Usury savings clause. The model usury savings clause 
reads: "I do not have to pay interest or other amounts that are more than 
Applicable Law allows." 
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(19) Savings clause. The model savings clause stating that 
if any part of the contract is invalid, the rest remains valid reads: "If 
any part of this Loan Agreement is declared invalid, the rest of the Loan 
Agreement remains valid. If any part of this Loan Agreement conflicts 
with any law, that law will control. The part of the Loan Agreement 
that conflicts with any law will be modified to comply  with the  law.  
The rest of the Loan Agreement remains valid." 

(20) Contract supersedes prior agreements. For loan agree
ments exceeding $50,000 [$50,000.00], this notice must be boldfaced, 
capitalized, underlined, or otherwise set out from the surrounding writ
ten material to be conspicuous. The model integration clause providing 
that the contract supersedes prior agreements reads: "This written Loan 
Agreement is the final agreement between you and me and may not be 
changed by prior, current, or future oral agreements between you and 
me. There are no oral agreements between you and me relating to this 
Loan Agreement. Any change to this Loan Agreement must be in writ
ing. Both you and I have to sign written agreements." 

(21) Security document. The model provision stating 
that the property described in the loan agreement is subject to the 
lien of the security document reads: "In addition to the protections 
given to the Note Holder under this Note, a Security Document, dated 
______________, protects the Note Holder from possible losses that 
might result if I do not keep the promises that I make in this Note. The 
Security Document describes how and under what conditions I may 
be required to make immediate payment in full of any amounts that I 
owe under this Note." 

(22) Application of law. The model clause specifying that 
federal law and Texas law apply to the contract reads: "Federal law and 
Texas law apply to this Loan Agreement." 

(23) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints [The model complaints and inquiries notice reads]: 
"The (name of Lender or Note Holder) is licensed and examined under 
the laws of the State of Texas and by state law is subject to regula
tory oversight by the Office of Consumer Credit Commissioner. Any 
consumer wishing to file a complaint against the (name of Lender or 
Note Holder) should contact the Office of Consumer Credit Commis
sioner through one of the means indicated below: In Person or U.S. 
Mail: 2601 North Lamar Boulevard, Austin, Texas 78705-4207; Tele
phone No.: (800) 538-1579; Fax No.: (512) 936-7610; E-mail: con
sumer.complaints@occc.state.tx.us; Website: www.occc.state.tx.us." 

(24) Clause describing collateral. The model provision de
scribing the collateral reads: "The collateral described above by the 
property address is subject to the lien of the Security Document." 

(25) Signature blocks. The licensee may also provide ad
ditional signature lines for witness signatures. The model provision 
regarding signature blocks reads: 
Figure: 7 TAC §90.503(b)(25) (No change.) 

(c) Model clauses for a [For the] security document for a Chap
ter 342, Subchapter G second lien purchase money loan contract.[:] 

(1) The model definitions section reads: 

(A) "Loan Agreement" means the Note, Security Doc
ument, deed of trust, any other related document, or any combination 
of those documents, under which you have made a loan to me. 

(B) "Security Document" means this document, which 
is dated ________, together with all Riders to this document. 

(C) "I" or "me" means 
_________________________________________, the grantor 

under this Security Document and the person who signed the 
Note ("Borrower"). 

(D) "You" means 
__________________________________________, the Lender and 
any holder entitled to receive payments under the Note. Your address 
is _________________________________________. You are the 
beneficiary under this Security Document. 

(E) "Trustee" is ______________________________. 
Trustee’s address is _________________________________. 

(F) "Note" means the Purchase Money Note 
signed by me and dated ______________. The Note states 
that the amount I owe you is _________________ dollars (U.S. 
$______) plus interest. I have promised to pay this debt in reg
ular Periodic Payments and to pay the debt in full not later than 
____________________________________ (maturity date). 

(G) "Property" means the real estate that is described 
below under the heading "Transfer of Rights in the Property." 

(H) "Riders" means all Riders to this Security Docu
ment that I execute. 
Figure: 7 TAC §90.503(c)(1)(H) (No change.) 

(I) "Applicable Law" means all controlling applicable 
federal, Texas and state constitutions, statutes, regulations, adminis
trative rules, local ordinances, judicial and administrative orders (that 
have the effect of law) as well as all applicable final, non-appealable 
judicial opinions. 

(J) "Community Association Dues, Fees, and Assess
ments" means all dues, fees, assessments and other charges that are 
imposed on me or the Property by a condominium association, home
owners association, or similar organization. 

(K) "Electronic Funds Transfer" means any transfer of 
funds, other than a transaction originated by check, draft, or similar pa
per instrument, which is initiated through an electronic terminal, tele
phonic instrument, computer, or magnetic tape so as to order, instruct, 
or authorize a financial institution to debit or credit an account. The 
term includes point-of-sale transfers, automated teller machine trans
actions, transfers initiated by telephone, wire transfers, and automated 
clearinghouse transfers. 

(L) "Escrow Items" means those items that are de
scribed in Section ___ of this Security Document. 

(M) "Miscellaneous Proceeds" means any compensa
tion, settlement, award of damages, or proceeds paid by any third party 
(other than proceeds paid under my insurance) for: damage or destruc
tion of the Property; condemnation or other taking of all or any part of 
the Property; conveyance instead of condemnation; or misrepresenta
tions or omissions related to the value or condition of the Property. 

(N) "Periodic Payment" means the regularly scheduled 
amount due for principal and interest under the Note plus any amounts 
under this Security Document. 

(O) "RESPA" means the Real Estate Settlement Proce
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part 
3500), as they might be amended from time to time, or any additional or 
successor legislation or regulation that governs the same subject matter. 
As used in this Security Document, "RESPA" refers to all requirements 
and restrictions that are imposed in regard to a "federally related mort
gage loan" even if the Loan Agreement does not qualify as a "federally 
related mortgage loan" under RESPA. 
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(P) "Successor in Interest of me" means any party that 
has taken title to the Property, whether or not that party has assumed 
my obligations under the Loan Agreement. 

(Q) "Ground Rents" means amounts I owe if I rented the 
real property under the buildings covered by this Security Document. 
Such an arrangement usually takes the form of a long-term "ground 
lease."[".] 

(2) Secured agreement. The model provision regarding the 
secured nature of the agreement reads: "To secure this Loan Agree
ment, I give you a security interest in the Property including existing 
and future improvements, easements, fixtures, attachments, replace
ments and additions to the Property, insurance refunds, and proceeds." 

(3) Transfer of rights in [the] property. The model provi
sion regarding a transfer of rights in the property reads: 
Figure: 7 TAC §90.503(c)(3) (No change.) 

(4) Borrower and Lender’s promise. The model provision 
regarding the borrower and lender’s promise to comply with the terms 
of the security document reads: "YOU AND I PROMISE:" 

(5) Late charges and prepayment. The model provision re
garding late charges and prepayment of principal and interest reads: 
Figure: 7 TAC §90.503(c)(5) (No change.) 

(6) Funds for escrow items. The model provision regarding 
the funds for escrow items reads: 
Figure: 7 TAC §90.503(c)(6) (No change.) 

(7) Charges and liens. The model provision regarding 
charges and liens reads: 
Figure: 7 TAC §90.503(c)(7) (No change.) 

(8) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.503(c)(8) (No change.) 

(9) Preservation, maintenance, protection, and inspection 
of [the] property. The model provision regarding preservation, main
tenance, protection, and inspection of the property reads: "I will not 
destroy, damage or impair the Property, allow it to deteriorate, or com
mit waste. Whether or not I live in the Property, I will maintain it in 
order to prevent it from deteriorating or decreasing in value due to its 
condition. I will promptly repair the damage to the Property to avoid 
further deterioration or damage unless you and I agree in writing that 
it is economically unreasonable. I will be responsible for repairing or 
restoring the Property only if you release the insurance or condemna
tion proceeds for the damage to or the taking of the Property. You may 
release proceeds for the repairs and restoration in a single payment or 
in a series of payments as the work is completed. I still am obligated 
to complete repairs or restoration of the Property even if there are not 
enough proceeds to complete the work. If this Security Document se
cures a unit in a condominium or planned unit development, I will per
form all of my obligations under the declaration or covenants creating 
or governing the condominium or planned unit development, and any 
other relevant document. You or your agent may inspect the Property. 
You may inspect the interior of the Property with reasonable cause. 
You will give me notice stating reasonable cause when or before the 
interior inspection occurs." 

(10) Protection of lender’s interest in [the] property and 
rights under [the] security document. The model provision regarding 
the protection of the lender’s interest in the property and rights under 
the security document reads: 
Figure: 7 TAC §90.503(c)(10) (No change.) 

(11) Assignment of miscellaneous proceeds and forfeiture. 
The model provision regarding the assignment of miscellaneous pro
ceeds and forfeiture reads: 
Figure: 7 TAC §90.503(c)(11) (No change.) 

(12) Forbearance not a waiver. The model provision spec
ifying that the borrower is not released from liability if the licensee 
[lender] modifies the payment schedule reads: "My successors and I 
will not be released from liability if you extend the time for payment 
or modify the payment schedule. If I pay late, you will not have to sue 
me or my successor to require timely future payments. You may refuse 
to extend time for payment or modify this Loan Agreement even if I 
request it. If you do not enforce your rights every time, you may en
force them later." 

(13) Joint and several liability, security document execu
tion, successors obligated. The model provision regarding joint and 
several liability and specifying that the person who signs the contract 
grants his ownership in the property and binds his successors and as
signs reads: 
Figure: 7 TAC §90.503(c)(13) (No change.) 

(14) Extension of credit charges. The model provision for 
the extension of credit charges reads: 
Figure: 7 TAC §90.503(c)(14) (No change.) 

(15) Delivery of notices. The model provision regarding 
the delivery of notices reads: "Under the Loan Agreement, you and I 
will give notices to each other in writing. Any notice under the Loan 
Agreement will be considered given to me when it is mailed by first 
class mail or when actually delivered to me at my address if given 
by another means. You will give notice to the Property address un
less I provide you a different address. I will notify you promptly of 
any change of address. I will comply with any reasonable procedure 
for giving a change of address that you provide. There will only be 
one address for notice under the Loan Agreement. Notice to me will 
be considered notice to all persons who are obligated under the Loan 
Agreement unless Applicable Law requires a separate notice. I may 
give you notice by delivering or mailing it by first class mail to the ad
dress provided by you, unless you require a different procedure. You, 
however, will not receive notice under the Loan Agreement until you 
actually receive it. Legal requirements governing notices subject to the 
Loan Agreement will prevail over conditions in the Loan Agreement." 

(16) Governing law and severability. The model provision 
regarding the law governing the contract, stating that if any part of 
the contract is [declared] invalid, the rest of the contract remains valid 
reads: "The Loan Agreement will be governed by Texas law and federal 
law. If any provision in the Loan Agreement conflicts with any legal 
requirement, all non-conflicting provisions will remain effective." 

(17) Rules of construction. The model provision regarding 
rules of clause construction reads: 
Figure: 7 TAC §90.503(c)(17) (No change.) 

(18) Loan agreement copies. The model provision speci
fying that the lender will give the borrower a copy of all signed docu
ments at the time the loan agreement is made reads: "At the time the 
Loan Agreement is made, you will give me copies of all documents I 
sign." 

(19) Transfer of interest in property. The model provision 
regarding a transfer of interest in the property reads: "Interest in the 
Property" means any legal or beneficial interest. This term includes 
those beneficial interests transferred in a bond for deed, contract for 
deed, installment sales contract or escrow agreement (the intent of 
which is the transfer of title by me at a future date to a purchaser). If 
any part of the Property is sold or transferred without your prior written 
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permission, you may require immediate payment of all I owe. You will 
not exercise this option if disallowed by Applicable Law. If you accel
erate, you will give me notice. The notice of acceleration will allow 
me at least 21 days from the date the notice is given to pay all I owe. If 
I fail to timely pay all I owe, you may pursue any remedy allowed by 
the Loan Agreement without further notice or demand.["] 

(20) Borrower’s right to reinstate after acceleration. The 
model provision regarding the borrower’s right to reinstate after accel
eration reads: 
Figure: 7 TAC §90.503(c)(20) (No change.) 

(21) Sale of note, change of loan servicer, notice of 
grievance, and lender’s right to comply. The model provision regard
ing the sale of the loan, change of loan servicer, notice of grievance, 
and the lender’s right to comply reads: "A full or partial interest in the 
Loan Agreement can be sold one or more times without prior notice 
to me. The sale may result in a change of the company servicing or 
handling the Loan Agreement. The company servicing or handling the 
Loan Agreement will collect my monthly payment and will comply 
with other servicing conditions required by the Loan Agreement or 
Applicable Law. In some cases, the company servicing or handling 
the Loan Agreement may change even if the Loan Agreement is not 
sold. If the company servicing or handling the Loan Agreement is 
changed, I will be given written notice of the change. The notice will 
state the name and address of the new company, the address to which 
my payments should be made, and any other information required by 
RESPA. Any notice of acceleration and opportunity to cure under the 
Loan Agreement will satisfy the notice and opportunity to address the 
alleged violation provisions of this Section. No agreement between 
you and me or any third party will limit your ability to comply with 
your duties under the Loan Agreement and the Applicable Law. You 
and I are limiting all agreements so that all current or future interest or 
fees in connection with this Loan Agreement will not be greater than 
the highest amount allowed by Applicable Law. You and I intend to 
conform the Loan Agreement to the provisions of Applicable Law. 
If any part of the Loan Agreement is in conflict with the Applicable 
Law, then that part will be corrected or removed. This correction will 
be automatic and will not require any amendment or new document. 
Your right to correct any violation will survive my paying off the 
Loan Agreement. My right to correct will override any conflicting 
provision of the Loan Agreement. Your right to comply as provided 
in this Section will survive the payoff of the Loan Agreement. The 
provisions of this Section will supersede any inconsistent provision of 
the Loan Agreement." 

(22) Hazardous substances. The model provision regard
ing hazardous substances reads: 
Figure: 7 TAC §90.503(c)(22) (No change.) 

(23) Acceleration and remedies. The model provision re
garding acceleration and remedies reads: 
Figure: 7 TAC §90.503(c)(23) (No change.) 

(24) Assignment of rents, appointment of receiver, and 
lender in possession. The model provision regarding assignment of 
rents, appointment of receiver, and the lender in possession reads: "As 
additional security, I assign to you the rents of the Property, provided 
that I have the right, prior to acceleration or abandonment of the 
Property, to collect and retain the rents as they become due. Upon 
acceleration or abandonment, you, by agent or by court-appointed re
ceiver, will be entitled to enter, take possession, manage the Property, 
and collect due and past due rents. All rents you or the court-appointed 
receiver collect will be applied  first to payment of the costs of man
agement of the Property and collection of rents, including receiver’s 
fees, premiums on receiver’s bonds, and reasonable attorneys’ fees, 

and then to the sums secured by this Security Document. You and the 
receiver will be liable to account only for rents received." 

(25) Power of sale. The licensee [lender] has the option to 
choose wording to indicate that a Trustee’s deed will convey good title 
to the Property that cannot be defeated. The model provision regarding 
the power of sale reads: 
Figure: 7 TAC §90.503(c)(25) (No change.) 

(26) Release. If the licensee [lender] cannot return the note 
to the borrower, the licensee [lender] may provide the borrower with a 
discharge and release of all obligations under the loan. The discharge 
must meet the requirements of Texas Finance Code, §342.454. The 
model provision regarding the release of the lien securing the loan 
agreement reads: "Upon payment of all that I owe under this Loan 
Agreement, you will cancel and return the Note to me and give me, in 
recordable form, a release of lien securing the Loan Agreement or a 
copy of any endorsement of the Note and assignment of the lien to a 
lender that is refinancing the Loan Agreement. If you cannot, you will 
provide me with a discharge and release of all obligations under the 
loan. I will pay only the cost of recording the release of lien." 

(27) Lender’s rights and borrower’s responsibilities. The 
model provision specifying that each person who signs the document is 
responsible for each promise and duty in the security document reads: 
Figure: 7 TAC §90.503(c)(27) (No change.) 

(28) Trustees and trustee liability. The model provision re
garding trustees and trustee liability reads: 
Figure: 7 TAC §90.503(c)(28) (No change.) 

(29) Default. The model default provision reads: "Any de
fault of my agreements with you will be a default of this Security Doc
ument." 

(30) Subrogation. The model provision regarding subroga
tion reads: "If I ask, you will use proceeds from the Loan Agreement 
to pay off all valid outstanding liens against the Property. You will then 
own all rights, superior titles, liens, and interests owned or claimed by 
any owner or holder of an outstanding lien or debt. You own these 
things whether the lien or debt is transferred to you or whether it is re
leased by the holder upon payment." 

(31) Partial invalidity. The model provision regarding 
what happens if the sums secured and other charges violate applicable 
law reads: "If any portion of the sums secured by this Security Docu
ment cannot be lawfully secured, payments minus those sums will be 
applied first to the portions not secured. If any charge provided for in 
this Loan Agreement, separately or together with other charges that 
are considered part of this Loan Agreement, violates Applicable Law, 
the charge is reduced to the extent necessary to eliminate the violation. 
Lender will refund the amount of interest or other charges paid to 
Lender in excess of the amount permitted by Applicable Law. At 
Lender’s option, the amount in excess will either be refunded directly 
to me or will be applied to reduce the principal of the debt." 

(32) Request for notice of default and foreclosure under su
perior mortgages or security documents. The model provision regard
ing the lender and borrower’s request for notice of default and foreclo
sure under superior mortgages or security documents reads: 
Figure: 7 TAC §90.503(c)(32) (No change.) 

(33) Signature blocks. The model provision regarding sig
nature blocks reads: 
Figure: 7 TAC §90.503(c)(33) (No change.) 

(34) Acknowledgment. The model provision regarding the 
acknowledgment reads: 
Figure: 7 TAC §90.503(c)(34) (No change.) 
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♦ ♦ ♦ 

(35) Notice of confidentiality rights disclosure. The secu
rity document must incorporate a "Notice of Confidentiality Rights" 
disclosure. The disclosure or notice must: 

(A) appear on the top of the first page of the security 
document; 

(B) be in at least 12-point boldfaced type or 12-point 
uppercase lettering; and 

(C) be substantially similar to the required notice or dis
closure under Texas Property Code, §11.008(b). The model notice 
of confidentiality rights reads: "NOTICE OF CONFIDENTIALITY 
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY  
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS 
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS." 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003465 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

SUBCHAPTER F. SECOND LIEN HOME 
IMPROVEMENT CONTRACTS (SUBCHAPTER 
G) 
7 TAC §§90.601 - 90.604 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.601. Purpose. 
(a) The purpose of the rules contained in this subchapter is 

to provide a model plain language contract in English for Texas Fi
nance Code, Chapter 342, Subchapter G home improvement transac
tions. The establishment of model provisions for these transactions 
will encourage use of simplified wording that will ultimately benefit 
consumers by making these contracts easier to understand. Use of the 
"plain language" model contract by a licensee is not mandatory. The 
licensee, however, may not use a contract other than a model contract 
unless the licensee has submitted the contract to the commissioner in 
compliance with §90.104 of this title (relating to Non-Standard Con
tract Filing Procedures). The commissioner will [shall] issue an order 
disapproving the contract if the commissioner determines the contract 
does not comply with Texas Finance Code, §341.502 [this section] or  
rules adopted under this chapter [section]. A licensee may not claim the 
commissioner’s failure to disapprove a contract constitutes approval. 

(b) The provisions in this subchapter are intended to constitute 
a complete plain language Chapter 342, Subchapter G home improve
ment transaction; however, a licensee is not limited to the contract pro
visions addressed by these rules. 

§90.602. Contract Provisions. 

A Chapter 342, Subchapter G second lien home improvement loan 
transaction may include, but is not limited to, the following contract 
provisions to the extent not prohibited by law or regulation. If the li
censee desires to exercise its rights under one of the following provi
sions, it must include that provision in the contract. A licensee who 
does not desire to apply a provision is not required to include it in the 
contract. For example, a licensee who does not assess a fee for dishon
ored checks may omit the fee for dishonored check clause. A licensee 
may also exclude non-relevant portions of a model clause. For exam
ple, a licensee who does not routinely finance certain insurance cover
ages may omit those non-applicable portions of the model clause. A 
Chapter 342, Subchapter G home improvement loan transaction may 
contain the following provisions: 

(1) For a contract for use in a transaction that does not allow 
withdrawals or multiple advances: 

(A) An identification clause; 

(B) A definitions section; 

(C) A provision regarding construction of improve
ments; 

(D) A clause regarding the contract price; 

(E) A transfer of lien clause; 

(F) A provision specifying that completion is made by 
the contractor, not the lender; 

(G) A partial lien clause; 

(H) A provision regarding changes and extras; 

(I) A provision regarding receipts and releases; 

(J) A provision specifying that no work has been done 
prior to execution of the contract; 

(K) A provision regarding the trustee’s duties; 

(L) A notice specifying the preservation of claims and 
defenses; 

(M) A notice specifying that the owner and the contrac
tor are responsible for meeting the terms of the contract; 

[(N)     
closures;] 

(N) [(O)] An assignment; and 

(O) [(P)] A provision regarding notice of confidential
ity rights. 

(2) For a promissory note for use in a transaction that does 
not allow withdrawals or multiple advances: 

(A) An identification clause; 

(B) A Truth in Lending Act [(TILA)] disclosure box; 

(C) An itemization of amount financed box; 

(D) A security for payment provision; 

(E) A definitions section; 

(F) A promise to pay; 

(G) A late charge provision; 

(H) A provision for after maturity interest; 

(I) A prepayment clause; 

Texas Residential Construction Commission dis
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(J) A provision specifying the finance charge earnings 
and refund method; 

(K) A deferment clause; 

(L) A provision contracting for a fee for a dishonored 
check; 

(M) A provision specifying the conditions causing de
fault; 

(N) A provision regarding property insurance; 

(O) A credit insurance disclosure box; 

(P) A provision regarding the mailing of notices to the 
borrower; 

(Q) A provision specifying that the borrower’s state
ments are truthful; 

(R) A provision regarding the due on sale clause, notice 
of intent to accelerate, and notice of acceleration; 

(S) A provision expressing no waiver of the lender’s [li
censee’s] rights; 

(T) A collection expenses clause; 

(U) A provision providing for joint liability; 

(V) A usury savings clause; 

(W) A savings clause stating that if any part of the loan 
agreement is [declared] invalid, the rest remains valid; 

(X) An integration clause stating that the contract su
persedes all prior agreements and that the contract may not be changed 
by oral agreement; 

(Y) A provision specifying that federal law and Texas 
law apply to the contract; 

(Z) Complaints and inquiries notice;
 

(AA) A provision describing the collateral;
 

(BB) A notice regarding the preservation of claims and
 
defenses; and 

(CC) Signature blocks. 

(3) For a contract for use in a transaction that allows for 



withdrawals or multiple advances: 

(A) An identification clause; 

(B) A definitions section; 

(C) A provision regarding construction of improve
ments; 

(D) A clause regarding the contract price; 

(E) A clause regarding the note payable to the lender; 

(F) A clause regarding the note being secured by the  
lien; 

(G) A transfer of lien clause; 

(H) A clause regarding exceptions to conveyance and 
warranty; 

(I) A provision specifying that completion is made by 
the contractor, not the lender; 

(J) A partial lien clause; 

(K) A provision regarding changes and extras; 

(L) A provision regarding receipts and releases; 

(M) A provision specifying that no work has been done 
prior to execution of the contract; 

(N) A provision regarding the owner’s promises and 
rights; 

(O) A provision regarding the owner’s duties; 

(P) A provision regarding the contractor’s duties; 

(Q) A provision regarding the contractor’s rights; 

(R) A provision regarding the trustee’s duties; 

(S) General provisions; 

(T) A notice specifying the preservation of claims and 
defenses; 

(U) A notice specifying that the owner and the contrac
tor are responsible for meeting the terms of the contract; 

[(V) Texas Residential Construction Commission dis
closures;] 

(V) [(W)] An assignment; and 

(W) [(X)] A provision regarding notice of confidential
ity rights. 

(4) For a promissory note for use in a transaction that al
lows for withdrawals or multiple advances: 

(A) An identification clause; 

(B) A Truth in Lending Act [(TILA)] disclosure box; 

(C) An itemization of amount financed box; 

(D) A security for payment provision; 

(E) A definitions section; 

(F) A promise to pay; 

(G) A late charge provision; 

(H) A provision for after maturity interest; 

(I) A prepayment clause; 

(J) A provision specifying the finance charge earnings 
and refund method; 

(K) A deferment clause; 

(L) A provision contracting for a fee for a dishonored 
check; 

(M) A provision specifying the conditions causing de
fault; 

(N) A provision regarding property insurance; 

(O) A credit insurance disclosure box; 

(P) A provision regarding the mailing of notices to the 
borrower; 

(Q) A provision specifying that the borrower’s state
ments are truthful; 

(R) A provision regarding the due on sale clause, notice 
of intent to accelerate, and notice of acceleration; 

(S) A provision expressing no waiver of the lender’s [li
censee’s] rights; 

(T) A collection expenses clause; 
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(U) A provision providing for joint liability; 

(V) A usury savings clause; 

(W) A savings clause stating that if any part of the loan 
agreement is [declared] invalid, the rest remains valid; 

(X) An integration clause stating that the contract su
persedes all prior agreements and that the contract may not be changed 
by oral agreement; 

(Y) A provision specifying that the note is secured by a 
deed of trust; 

(Z) A provision specifying that federal law and Texas 
law apply to the contract; 

(AA) Complaints and inquiries notice; 

(BB) A provision describing the collateral; 

(CC) A notice regarding the preservation of claims and 
defenses; and 

(DD) Signature blocks. 

(5) For a deed of trust for use in a transaction that allows 
for withdrawals or multiple advances: 

(A) A definitions section; 

(B) A provision regarding the transfer of rights in the 
property; 

(C) A provision regarding late charges and prepayment 
of principal and interest; 

(D) A provision regarding the funds for escrow items; 

(E) A provision regarding charges and liens; 

(F) A provision regarding property insurance; 

(G) A provision regarding preservation, maintenance, 
protection, and inspection of the property; 

(H) A provision regarding protection of the lender’s in
terest in the property and rights under the deed of trust; 

(I) A provision regarding the assignment of miscella
neous proceeds and forfeiture; 

(J) A provision expressing no waiver of the lender’s 
rights; 

(K) A provision regarding joint and several liability and 
specifying that the person who signs the contract grants [his] ownership  
in the homestead and binds the person’s [his] successors and assigns; 

(L) A usury savings clause; 

(M) A provision regarding the mailing of notices to the 
borrower; 

(N) A provision specifying that federal law and Texas 
law apply to the contract; 

(O) A provision regarding rules of clause construction; 

(P) A provision specifying that the  licensee [lender] 
will give the borrower a copy of all signed documents at the time the 
loan agreement is made; 

(Q) A provision regarding the due on sale clause, notice 
of intent to accelerate, and notice of acceleration; 

(R) Lender, contractor, and borrower’s promise and 
agreement; 

(S) A provision regarding acceleration and remedies; 

(T) A provision regarding the power of sale; 

(U) A provision regarding the borrower’s right to rein
state after acceleration; 

(V) A provision regarding the assignment of rents, ap
pointment of receiver, and the lender in possession; 

(W) A provision regarding release of the lien; 

(X) A provision regarding trustees and trustee liability; 

(Y) A provision regarding the assignment of the con
tractor’s lien and commencement of the work; 

(Z) A provision regarding subrogation; 

(AA) A provision regarding what happens if the sum 
secured and other charges violate applicable law; 

(BB) A provision regarding the renewal and extension 
of the note secured by the deed of trust; 

(CC) A provision regarding the sale of the loan, change 
of loan servicer, notice of grievance, and the lender’s right to comply; 

(DD) A provision regarding hazardous substances; 

(EE) A provision regarding the lender’s rights and the 
borrower’s responsibilities; 

(FF) A provision regarding default; 

(GG) A provision regarding the lender and the bor
rower’s request for notice of default and foreclosure under superior 
mortgages or deeds of trust; 

[(HH) Texas Residential Construction Commission dis
closures;] 

(HH) [(II)] Signature blocks; and 

(II) [(JJ)] A provision regarding notice of confidential
ity rights. 

§90.603. Model Clauses. 
(a) Generally. These model clauses are the plain language ren

dition of contract clauses that have typically been stated in technical  
legal terms. Nothing in this regulation prohibits a contract from in
cluding provisions that provide more favorable results for the borrower 
than those that would result from the use of a model clause. 

(b) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home improvement loan contract for use in a transaction that 
does not allow for withdrawals or multiple advances.[:] 

(1) Identification. The model identification clause reads: 
Figure: 7 TAC §90.603(b)(1) (No change.) 

(2) Definitions. The model definitions section reads: 

(A) ["]"Owner" means (name of Owner), whose ad
dress is (address of Owner, including county). If Owner and Maker 
are not the same person, the word "Owner" includes Maker. "I" or 
"me" means the Owner. 

(B) "Contractor" means (name of Contractor), whose 
address is (address of Contractor, including county) and includes those 
to whom the Contractor has assigned or transferred Contractor’s rights 
and remedies. "You" or "your" means the Contractor. 

(C) "Lender" means (name of Lender), whose address 
is (address of Lender, including county) and includes those to whom 
the Lender has assigned or transferred Lender’s rights and remedies. 
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(D) "Trustee" means (name of Trustee), whose address is (address of 
Trustee, including county). 

(E) "Property" means the Property at (list address of the 
Property), whose legal description is (list legal description of the Prop
erty). 

(F) "Work" means the construction project as agreed to 
in writing between the Owner and Contractor. 

(G) "Completion Date" means (date on which the Work 
will be completed). 

(H) "Contract" means this Texas Home Improvement 
Mechanic’s Lien Contract for Improvement and Power of Sale.["] 

(3) Construction of improvements. The model clause re
garding construction of improvements reads: "You agree to furnish 
and pay for all labor and material needed to complete the Work within 
_____ days from the date of this Contract. The Work will be performed 
on the Property in a good and workmanlike manner." 

(4) Contract price. The model clause establishing the 
contract price reads: "I agree to pay, or cause to be paid, to you, 
or to your order, the sum of ___________________ dollars (U.S. 
$_____________________) when the Work is completed." 

(5) Transfer of lien. The model clause regarding the trans
fer of the lien reads: "You transfer to Lender all of your rights and 
interests in this Contract." 

(6) Completion by contractor, but not lender. The model 
clause specifying that the lender is not responsible for completing the 
construction reads: "You will complete the Work by the Completion 
Date. Lender is not responsible for completing the Work. Lender is not 
a guarantor of your performance. You will indemnify and hold Lender 
harmless against all claims related to the Work." 

(7) Partial lien. The model clause regarding a partial lien 
reads: "If you do not complete the Work by the Completion Date in a 
good and workmanlike manner, then Lender will have a valid lien for 
the contract price, less the amount reasonably necessary to complete 
the Work. As an alternative, Lender may choose to complete the Work 
and the lien will be valid for the contract price." 

(8) Changes and extras. The model clause regarding 
changes and extras reads: "All labor or material furnished outside of 
this Contract must be agreed upon in writing or it will be considered 
as performed under the original Contract and you will receive no extra 
money." 

(9) Receipts and releases. The model clause regarding re
ceipts and releases reads: "If I ask, you will give me valid receipts and 
releases for the Work from any subcontractor, worker, and supplier." 

(10) No work commenced. The model clause specifying 
that no work has commenced prior to execution of the contract reads: 
"This Contract is executed, acknowledged, and delivered before any 
labor has been performed and any material has been furnished for the 
Work." 

(11) Trustee’s duties. The model clause regarding the 
trustee’s duties reads: 
Figure: 7 TAC §90.603(b)(11) (No change.) 

(12) Preservation of claims and defenses. In accordance 
with the Federal Trade Commission’s Holder in Due Course Rule (16 
C.F.R. §433), it is an unfair or deceptive act or practice to take or 
receive a consumer credit contract in connection with the sale or lease 
of goods or services to consumers that does not include the following 
notice. The notice regarding the preservation of claims and defenses 

reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT 
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES 
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER 
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR 
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY 
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE 
DEBTOR HEREUNDER." 

(13) Owner and contractor responsible. Texas Property 
Code, §41.007 specifies that a home improvement contract must 
contain a notice specifying that the owner and the contractor are 
responsible for meeting the terms of the contract. This notice must 
appear either in this contract or in the residential construction contract. 
The Property Code requires that the notice must be conspicuously 
printed, stamped, or typed in a font size equal to at least 10-point 
boldfaced type or computer equivalent and appear next to the owner’s 
signature line on the contract. The wording of the notice is specified 
by the Property Code, which uses the pronouns "you" and "your" to 
refer to the owner. Licensees are encouraged to explain in the contract, 
prior to the notice, that "you" and "your" refer to the owner in this 
notice. The parties’ signatures must be notarized. The licensee may 
use a different notary acknowledgment without having to submit the 
contract to the agency as a non-standard contract. The notice specify
ing that the owner and the contractor are responsible for meeting the 
terms of the contract, the model explanatory clause regarding the use 
of "you" and "your" in the notice, and the signature blanks read: 
Figure: 7 TAC §90.603(b)(13) (No change.) 

[(14) Texas Residential Construction Commission (TRCC) 
disclosures.] 

[(A) TRCC home improvement contract notice. If a 
contract for the construction of a new home or an improvement to an 
existing home is required to be registered under the Texas Residen
tial Construction Commission Act, Texas Property Code, §426.003, the 
contract must contain a TRCC home improvement contract notice. The 
disclosure or notice must contain:] 

[(i) the builder’s name and certificate of registration 
number; and] 

[(ii) the notice required by the Texas Residential 
Construction Commission Act, Texas Property Code, §420.001, 
including the telephone number of the TRCC, in at least 10-point bold 
type or the computer equivalent.] 

[(B) TRCC builder notice. If the contractor is required 
to register as a builder with the TRCC, the contract for improvements 
to an existing residence must incorporate a TRCC builder notice. The 
disclosure or notice must contain:] 

[(i) the contractor’s certificate of registration num
ber; and] 

[(ii) the address and telephone number at which the 
owner may file a complaint with the TRCC about the conduct of the 
contractor.] 

[(C) Omission permitted if not applicable. The TRCC 
home improvement contract notice may be omitted if the contract is not 
required to be registered under Texas Property Code, §426.003. The 
TRCC builder notice may be omitted if the contractor is not required 
to register with the TRCC.] 

(14) [(15)] Assignment. The parties may use a different 
assignment or a separate document for the assignment without having 
to submit the contract to the agency as a non-standard contract. The 
model assignment in which the contractor transfers and assigns the lien 
to the licensee [lender] reads:  
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Figure: 7 TAC §90.603(b)(14) 
[Figure: 7 TAC §90.603(b)(15)] 

(15) [(16)] Notice of confidentiality rights disclosure. 
The security document must incorporate a "Notice of Confidentiality 
Rights" disclosure. The disclosure or notice must: 

(A) appear on the top of the first page of the security 
document; 

(B) be in at least 12-point boldfaced type or 12-point 
uppercase lettering; and 

(C) be substantially similar to the required notice or dis
closure under Texas Property Code, §11.008(b). The model notice 
of confidentiality rights reads: "NOTICE OF CONFIDENTIALITY 
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY 
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS 
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS." 

(c) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home improvement loan promissory note for use in a transac
tion that does not allow for withdrawals or multiple advances.[:] 

(1) Identification. The model identification clause lists the 
account or contract number, the name and address of the [creditor or] 
lender, the date of the note, the name and address of the borrower, the 
property address, the principal amount, and the terms of payment. The 
model clause identifying the pronouns used for the borrower and the 
lender reads: 
Figure: 7 TAC §90.603(c)(1) (No change.) 

(2) Truth in Lending Act [(TILA)] disclosure box. The 
model Truth in Lending Act [(TILA)] disclosure box reads: 
Figure: 7 TAC §90.603(c)(2) (No change.) 

(3) Itemization of amount financed box. The itemization 
of amount financed box is not required if the licensee provides the bor
rower with a good faith estimate or a settlement statement as permitted 
by the Truth in Lending Act. An itemization of amount financed box 
which complies with Regulation Z is considered to be in compliance 
with this paragraph and will not require a non-standard submission. 

(4) Security for payment. The model clause relating to the 
security for payment reads: "Liens created in the Contract secure this 
Note." 

(5) Definitions. The model definitions section reads: 

(A) ["]"Owner" means (name of Owner), whose ad
dress is (address of Owner, including county). If Owner and Maker 
are not the same person, the word "Owner" includes Maker. 

(B) "Contractor" means (name of Contractor), whose 
          address is (address of Contractor, including county) and includes those

to whom the Contractor has assigned or transferred Contractor’s rights 
and remedies. 

(C) "Contract" means this Texas Home Improvement 
Mechanic’s Lien Contract for Improvement and Power of Sale dated 
_________________________ between Contractor and Owner. 

(D) "Property" means the Property at (list address of the 
Property), whose legal description is (list legal description of the Prop
erty). 

(E) "Note" means the Texas Home Im
provement Mechanic’s Lien Note signed by me and dated 
___________________________ and includes all amounts secured 
by this Contract. The Note states that the amount I owe you is 
______________ dollars (U.S. $___________________) plus 

interest. I have promised to pay this debt in regular periodic payments 
and to pay the debt in full not later than _________________.["] 

(6) Promise to pay. One permissible change to the model 
language for the scheduled installment earnings method would be to 
allow partial prepayments of the principal during the term of the loan. 
This variation on the scheduled installment earnings method would al
low periodic reductions of the principal balance by partial prepayments. 
This variation would allow reductions of the principal balance that were 
not originally scheduled. The model clause options for the borrower’s 
promise to pay read: 

(A) For contracts using the scheduled installment earn
ings method: "I promise to pay the Total of Payments to the order of 
you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(B) For contracts using the true daily earnings method: 
"I promise to pay the cash advance plus the accrued interest to the order 
of you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(7) Late charge. The model late charge provision for con
tracts using the scheduled installment earnings method or the true daily 
earnings method reads: "If I don’t pay all of a payment within 10 days 
after it is due, you can charge me a late charge. The late charge will be 
5% of the scheduled payment." 

(8)         
maximum interest rate allowed by law for after maturity interest. A 
licensee [creditor] may always choose a lower rate. The model provi
sion for after maturity interest reads: "If I don’t pay all I owe when the 

After maturity interest. The model clause specifies the

final payment becomes due, I will pay interest on the amount that is 
still unpaid. That interest will be the higher of the rate of 18% per year 
or the maximum rate allowed by law. That interest will begin the day 
after the final payment becomes due." 

(9) Prepayment clause. The model prepayment clause op
tions read: 

(A) For contracts using the scheduled installment earn
ings method: "I can make a whole payment early. Unless you agree 
otherwise in writing, I may not skip payments. If I make a payment 
early, my next payment will still be due as scheduled." 

(B) For contracts using the true daily earnings method: 
"I can make any payment early. Unless you agree otherwise in writing, 
I may not skip payments. If I make a payment early, my next payment 
will still be due as scheduled." 

(10) Finance charge earnings and refund method. The 
model provision options specifying the finance charge earnings and 
refund method read: 

(A) For contracts using the scheduled installment earn
ings method - Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.603(c)(10)(A) (No change.) 

(B) For contracts using the scheduled installment earn
ings method with prepayments option - Section 342.301 rate loans, the 
model language reads: 
Figure: 7 TAC §90.603(c)(10)(B) (No change.) 
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(C) For contracts using the true daily earnings method 
- Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.603(c)(10)(C) (No change.) 

(11) Deferment. The model provision regarding deferment 
reads: "If I ask for more time to make any payment and you agree, I 
will pay more interest to extend the payment. The extra interest will be 
figured under the Finance Commission rules." 

(12) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. A licensee 
[creditor] may always choose a lesser amount. The model fee for dis
honored check provision reads: "I agree to pay you a fee of up to $30 
for a returned check. You may add the fee to the amount I owe or col
lect it separately." 

(13) Default. The model provision specifying the condi
tions causing default reads: 
Figure: 7 TAC §90.603(c)(13) (No change.) 

(14) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.603(c)(14) (No change.) 

(15) Credit insurance. If single premium credit insurance 
is offered, a permissible change to the disclosure can be to offer a single 
charge for the entire term of the loan. The term for the single premium 
charge should be shown for the original term of the loan, unless oth
erwise specified. The licensee has the option of including language 
that reads: "The insurance will cancel on the date when the total past 
due premiums equal or exceed (insert number) times the first month’s 
premium." The industry standard regarding the relationship between 
total past due premiums and the first month’s premium in this equation 
appears to be four times. However, if a different time frame is more 
appropriate, that time frame may be used. The model credit insurance 
disclosure box reads: 
Figure: 7 TAC §90.603(c)(15) (No change.) 

(16) Mailing of notices to borrower. The duty to give no
tice is satisfied when it is mailed by first class mail. The model pro
vision regarding the mailing of notices to the borrower reads: "You or 
I may mail or deliver any notice to the address above. You or I may 
change the notice address by giving written notice. Your duty to give 
me notice will be satisfied when you mail it." 

(17) Statement of truthful information. The model provi
sion specifying that the borrower gave truthful information reads: "I 
promise that all information I gave you is true." 

(18) Due on sale clause, notice of intent to accelerate, and 
notice of acceleration. The model provision regarding the due on sale 
clause, notice of intent to accelerate, and notice of acceleration reads: 
"If all or any interest in the Property is sold or transferred without your 
prior written consent, you may require immediate payment in full of all 
that I owe under this loan agreement. You will not exercise this option 
if prohibited by law. If you exercise this option, you will give me notice 
that you are demanding payment of all that I owe. This notice will give 
me a period of not less than 21 days from the date of the notice within 
which I must pay all that I owe under this loan agreement. If I fail to 
pay all that I owe before the end of this period, you may use any remedy 
allowed by the loan agreement." 

(19) No waiver of the lender’s rights. The model provision 
expressing no waiver of the lender’s rights reads: "If you don’t enforce 
your rights every time, you can still enforce them later." 

(20) Collection expenses. The model collection expenses 
clause reads: "If you require me to pay all that I owe at once, you will 
have the right to be paid back by me for all of your costs and expenses in 

enforcing this loan agreement to the extent not prohibited by applicable 
law. These expenses include, for example, reasonable attorneys’ fees." 

(21) Joint liability. The model provision providing for joint 
liability reads: "I understand that you may seek payment  from only me  
without first looking to any other Borrower." 

(22) Usury savings clause. The model usury savings clause 
reads: "I do not have to pay interest or other amounts that are more than 
applicable law allows." 

(23) Savings clause. The savings model clause stating that 
if any part of the contract is invalid, the rest remains valid reads: "If 
any part of this loan agreement is declared invalid, the rest of the loan 
agreement remains valid. If any part of this loan agreement conflicts 
with any law, that law will control. The part of the loan agreement that 
conflicts with any law will be modified to comply with the law. The 
rest of the loan agreement remains valid." 

(24) Prior agreements. For loan agreements exceeding 
$50,000 [$50,000.00], this notice must be boldfaced, capitalized, 
underlined, or otherwise set out from the surrounding written material 
to be conspicuous. The model clause stating that there are no prior 
agreements between the parties regarding the loan agreement reads: 
"This written loan agreement is the final agreement between you and 
me. It may not be changed by prior, current, or future oral agreements 
between you and me. There are no oral agreements between you and 
me relating to this loan agreement. Any change to this loan agreement 
must be in writing. Both you and I have to sign written agreements." 

(25) Application of law. The model clause specifying that 
federal law and Texas law apply to the contract reads: "Federal law and 
Texas law apply to this loan agreement." 

(26) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints [The model complaints and inquiries notice reads]: 
"The  (name of lender or note holder) is licensed and examined under the 
laws of the State of Texas and by state law is subject to regulatory over
sight by the Office of Consumer Credit Commissioner. Any consumer 
wishing to file a complaint against the (name of lender or note holder) 
should contact the Office of Consumer Credit Commissioner through 
one of the means indicated below: Office of Consumer Credit Com
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207; 
www.occc.state.tx.us; (800) 538-1579." 

(27) Collateral. The model clause regarding the collateral 
reads: "The Property is subject to the Contract lien. I am responsible 
for all obligations in this Note."  

(28) Preservation of claims and defenses. In accordance 
with the Federal Trade Commission’s Holder in Due Course Rule (16 
C.F.R. §433), it is an unfair or deceptive act or practice to take or 
receive a consumer credit contract in connection with the sale or lease 
of goods or services to consumers that does not include the following 
notice. The notice regarding the preservation of claims and defenses 
reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT 
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES 
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER 
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR 
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY 
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE 
DEBTOR HEREUNDER." 

(29) Signature blocks. Documents for a home improve
ment loan on a homestead must be signed at the office of the lender, an 
attorney at law, or a title company. If this provision applies, the model 
clause, "This document must be signed at the office of the Lender, an 
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attorney at law, or a title company" should appear above the signature 
of the borrower. The licensee may also provide additional signature 
lines for witness signatures. The model signature block reads: 
Figure: 7 TAC §90.603(c)(29) (No change.) 

(d) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home improvement loan contract for use in a transaction that 
allows for withdrawals or multiple advances.[:] 

(1) Identification. The model identification clause listing 
the date and the account or contract number reads: 
Figure: 7 TAC §90.603(d)(1) (No change.) 

(2) Definitions. The model definitions section reads: 

(A) "Owner" means (name of Owner), whose address 
is (address of Owner, including county). If Owner and Maker are not 
the same person, the word "Owner" includes Maker. "I" or "me" means 
the Owner. 

(B) "Contractor" means (name of Contractor), whose 
address is (address of Contractor, including county) and includes those 
to whom the Contractor has assigned or transferred Contractor’s rights 
and remedies. "You" or "your" means the Contractor. 

(C) "Lender" means (name of Lender), whose address 
is (address of Lender, including county) and includes those to whom 
the Lender has assigned or transferred Lender’s rights and remedies. 

(D) "Trustee" means (name of Trustee), whose address 
is (address of Trustee, including county). 

(E) "Property" means the Property at (list address of the 
Property), whose legal description is (list legal description of the Prop
erty). 

(F) "Work" means the construction project as agreed to 
in writing between the Owner and Contractor. 

(G) "Completion Date" means (date on which the Work 
will be completed). 

(H) "Contract" means this Texas Home Improvement 
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed 
of Trust. 

(I) "Note" means the Texas Home Im
provement Mechanic’s Lien Note signed by me and dated 
_________________________________ and includes all amounts 
secured by this Contract. The Note states that the amount I 
owe you is _____________________________ dollars (U.S. 
$___________________) plus interest. 

(J) "Loan Agreement" means the Note, Contract, and 
any other related document under which Lender has made a loan to 
me. 

(K) "Applicable Law" means all controlling applicable 
federal, state, and local law. 

(L) "Tenant at Sufferance" means a person who contin
ues to possess the Property with no current right to possess it. 

(M) "Forcible Detainer" means a lawsuit to remove a 
person from the Property. 

(N) "Periodic Payment" means the regularly scheduled 
amount due for principal and interest under the Note plus any amount 
under this Contract. 

(O) "Successor in Interest" means any party that has 
taken title to the Property. 

(P) "Lien" means the Mechanic’s and Materialman’s 
Lien on the Property that results from the Contract and the Work 
performed. The Lien includes all existing and future improvements, 
easements, and rights in the Property.["] 

(3) Construction of improvements. The model clause re
garding construction of improvements reads: "You agree to furnish 
and pay for all labor and material needed to complete the Work within 
_____ days from the date of this Contract. The Work will be performed 
on the Property in a good and workmanlike manner." 

(4) Contract price. The model clause establishing the con
tract price reads: "I agree to pay, or cause to be paid, to you, or to your 
order, the sum of _______________ dollars (U.S. $_______________) 
when the Work is completed." 

(5) Note payable to lender. The model clause speci
fying that the note is payable to the lender reads: "In exchange 
for money from the Lender to you, I have signed a Note to the 
Lender in the amount of __________________ dollars (U.S. 
$__________________)." 

(6) Lien to secure note. The model clause regarding se
curity for the note reads: "To secure the amounts Lender provides to 
you, and the interest payable to Lender, I give you, and you transfer to 
Lender, the Lien. The Note is secured by a deed of trust, which I will 
sign. The deed of trust will renew and extend the Lien created by this 
Contract." 

(7) Transfer of lien. The model clause regarding the trans
fer of the lien reads: "You transfer to Lender all of your rights and 
interests in this Contract." 

(8) Exceptions to conveyance and warranty. Any excep
tions to conveyance and warranty should be specified in the contract. 
The model clause regarding the exceptions to conveyance and warranty 
reads: "The exceptions to conveyance and warranty are: (List any ex
ceptions to conveyance and warranty.)" 

(9) Completion by contractor, but not lender. The model 
clause specifying that the lender is not responsible for completing the 
construction reads: "You will complete the Work by the Completion 
Date. Lender is not responsible for completing the Work. Lender is not 
a guarantor of your performance. You will indemnify and hold Lender 
harmless against all claims related to the Work." 

(10) Partial lien. The model clause regarding a partial lien 
reads: "If you do not complete the Work by the Completion Date in a 
good and workmanlike manner, then Lender will have a valid lien for 
the contract price, less the amount reasonably necessary to complete 
the Work. As an alternative, Lender may choose to complete the Work 
and the lien will be valid for the contract price." 

(11) Changes and extras. The model clause regarding 
changes and extras reads: "All labor or material furnished outside of 
this Contract must be agreed upon in writing or it will be considered 
as performed under the original Contract and you will receive no extra 
money." 

(12) Receipts and releases. The model clause regarding re
ceipts and releases reads: "If I ask, you will give me valid receipts and 
releases for the Work from any subcontractor, worker, and supplier." 

(13) No work commenced. The model clause specifying 
that no work has commenced prior to execution of the contract reads: 
"This Contract is executed, acknowledged, and delivered before any 
labor has been performed and any material has been furnished for the 
Work." 
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(14) Owner’s promises and rights. The model clause re
garding the owner’s promises and rights reads: 
Figure: 7 TAC §90.603(d)(14) (No change.) 

(15) Owner’s duties. The model clause regarding the 
owner’s duties reads: 
Figure: 7 TAC §90.603(d)(15) (No change.) 

(16) Contractor’s duties. The model clause regarding the 
contractor’s duties reads: 
Figure: 7 TAC §90.603(d)(16) (No change.) 

(17) Contractor’s rights. The model clause regarding the 
contractor’s rights reads: 
Figure: 7 TAC §90.603(d)(17) (No change.) 

(18) Trustee’s duties. The model clause regarding the 
trustee’s duties reads: 
Figure: 7 TAC §90.603(d)(18) (No change.) 

(19) General provisions. The model clause regarding gen
eral contract provisions reads: 
Figure: 7 TAC §90.603(d)(19) (No change.) 

(20) Preservation of claims and defenses. In accordance 
with the Federal Trade Commission’s Holder in Due Course Rule (16 
C.F.R. §433), it is an unfair or deceptive act  or  practice to take or  
receive a consumer credit contract in connection with the sale or lease 
of goods or services to consumers that does not include the following 
notice. The notice regarding the preservation of claims and defenses 
reads: "NOTICE. ANY HOLDER OF THIS CONSUMER CREDIT 
CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES 
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER 
OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR 
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY 
THE DEBTOR SHALL NOT EXCEED AMOUNTS  PAID BY THE  
DEBTOR HEREUNDER." 

(21) Owner and contractor responsible. Texas Property 
Code, §41.007 specifies that a home improvement contract must 
contain a notice specifying that the owner and the contractor are 
responsible for meeting the terms of the contract. The notice must ap
pear in either this contract or the residential construction contract. The 
Property Code requires that the notice must be conspicuously printed, 
stamped, or typed in a font size equal to at least 10-point boldfaced 
type or computer equivalent and appear next to the owner’s signature 
line on the contract. The wording of the notice is specified by the 
Property Code, which uses the pronouns "you" and "your" to refer to 
the owner. Licensees are encouraged to explain in the contract, prior to 
the notice, that "you" and "your" refer to the owner in this notice. The 
parties’ signatures must be notarized. The licensee may use a different 
notary acknowledgment without having to submit the contract to the 
agency as a non-standard contract. The notice specifying that the 
owner and the contractor are responsible for meeting the terms of the 
contract, the model explanatory clause regarding the use of "you" and 
"your" in the notice, and the signature blanks read: 
Figure: 7 TAC §90.603(d)(21) (No change.) 

[(22) Texas Residential Construction Commission (TRCC) 
disclosures.] 

[(A) TRCC home improvement contract notice. If a 
contract for the construction of a new home or an improvement to an 
existing home is required to be registered under the Texas Residen
tial Construction Commission Act, Texas Property Code, §426.003, the 
contract must contain a TRCC home improvement contract notice. The 
disclosure or notice must contain:] 

[(i) the builder’s name and certificate of registration 
number; and] 

[(ii) the notice required by the Texas Residential 
Construction Commission Act, Texas Property Code, §420.001, 
including the telephone number of the TRCC, in at least 10-point bold 
type or the computer equivalent.] 

[(B) TRCC builder notice. If the contractor is required 
to register as a builder with the TRCC, the contract for improvements 
to an existing residence must incorporate a TRCC builder notice. The 
disclosure or notice must contain:] 

[(i) the contractor’s certificate of registration num
ber; and] 

[(ii) the address and telephone number at which the 
owner may file a complaint with the TRCC about the conduct of the 
contractor.] 

[(C) Omission permitted if not applicable. The TRCC 
home improvement contract notice may be omitted if the contract is not 
required to be registered under Texas Property Code, §426.003. The 
TRCC builder notice may be omitted if the contractor is not required 
to register with the TRCC.] 

(22) [(23)] Assignment. The parties may use a different 
assignment or a separate document for the assignment without having 
to submit the contract to the agency as a non-standard contract. The 
model assignment in which the contractor transfers and assigns the lien 
to the licensee [lender] reads:  
Figure: 7 TAC §90.603(d)(22) 
[Figure: 7 TAC §90.603(d)(23)] 

(23) [(24)] Notice of confidentiality rights disclosure. 
The security document must incorporate a "Notice of Confidentiality 
Rights" disclosure. The disclosure or notice must: 

(A) appear on the top of the first page of the security 
document; 

(B) be in at least 12-point boldfaced type or 12-point 
uppercase lettering; and 

(C) be substantially similar to the required notice or dis
closure under Texas Property Code, §11.008(b). The model notice 
of confidentiality rights reads: "NOTICE OF CONFIDENTIALITY 
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY 
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS 
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS." 

(e) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home improvement loan promissory note for use in a transac
tion that allows for withdrawals or multiple advances.[:] 

(1) Identification. The model identification clause lists the 
account or contract number, the name and address of the [creditor or] 
lender, the date of the note, the name and address of the borrower, the 
property address, the principal amount, and the terms of payment. The 
model clause identifying the pronouns used for the borrower and the 
lender reads: 
Figure: 7 TAC §90.603(e)(1) (No change.) 

(2) Truth in Lending Act [(TILA)] disclosure box. The 
model Truth in Lending Act [(TILA)] disclosure box reads: 
Figure: 7 TAC §90.603(e)(2) (No change.) 

(3) Itemization of amount financed box. The itemization 
of amount financed box is not required if the licensee provides the bor
rower with a good faith estimate or a settlement statement as permitted 
by the Truth in Lending Act. An itemization of amount financed box 
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which complies with Regulation Z is considered to be in compliance 
with this paragraph and will not require a non-standard submission. 

(4) Security for payment. The model clause relating to the 
security for payment reads: "The Deed of Trust and the Lien created in 
the Contract secure this Note." 

(5) Definitions. The model definitions section reads: 

(A) "Owner" means (name of Owner), whose address 
is (address of Owner, including county). If Owner and Maker are not 
the same person, the word "Owner" includes Maker. 

(B) "Contractor" means (name of Contractor), whose 
address is (address of Contractor, including county) and includes those 
to whom the Contractor has assigned or transferred Contractor’s rights 
and remedies. 

(C) "Lender" means (name of Lender), whose address 
is (address of Lender, including county) and includes those to whom 
the Lender has assigned or transferred Lender’s rights and remedies. 

(D) "Trustee" means (name of Trustee), whose address 
is (address of Trustee, including county). 

(E) "Property" means the Property at (list address of the 
Property), whose legal description is (list legal description of the Prop
erty). 

(F) "Work" means the construction project as agreed to 
in writing between the Owner and Contractor. 

(G) "Completion Date" means (date on which the Work 
will be completed). 

(H) "Contract" means this Texas Home Improvement 
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed 
of Trust. 

(I) "Note" means the Texas Home Improvement Me
chanic’s Lien Note signed by me and dated ____________________ 
and includes all amounts secured by this Contract. The Note states 
that the amount I owe you is _____________________ dollars (U.S. 
$________________) plus interest. 

(J) "Loan Agreement" means the Note, Contract, and 
any other related document under which lender has made a loan to me. 

(K) "Applicable Law" means all controlling applicable 
federal, state, and local law. 

(L) "Tenant at Sufferance" means a person who contin
ues to possess the Property with no current right to possess it. 

(M) "Forcible Detainer" means a lawsuit to remove a 
person from the Property. 

(N) "Periodic Payment" means the regularly scheduled 
amount due for principal and interest under the Note plus any amount 
under this Contract. 

(O) "Successor in Interest" means any party that has 
taken title to the Property. 

(P) "Lien" means the Mechanic’s and Materialman’s 
Lien on the Property that results from the Contract and the Work 
performed. The Lien includes all existing and future improvements, 
easements, and rights in the Property.["] 

(6) Promise to pay. One permissible change to the model 
language for the scheduled installment earnings method would be to 
allow partial prepayments of the principal during the term of the loan. 
This variation on the scheduled installment earnings method would al
low periodic reductions of the principal balance by partial prepayments. 

This variation would allow reductions of the principal balance that were 
not originally scheduled. The model clause options for the borrower’s 
promise to pay read: 

(A) For contracts using the scheduled installment earn
ings method: "I promise to pay the Total of Payments to the order of 
you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(B) For contracts using the true daily earnings method: 
"I promise to pay the cash advance plus the accrued interest to the order 
of you. (The "principal" or "cash advance" is $________. This amount 
plus interest must be paid by _________ (maturity date).) I will make 
payments to you at the address above or as you direct. I will make 
the payments on the dates and in the amounts shown in the Payment 
Schedule." 

(7) Late charge. The model late charge provision for con
tracts using the scheduled installment earnings method or the true daily 
earnings method reads: "If I don’t pay all of a payment within 10 days 
after it is due, you can charge me  a late  charge.  The  late charge will be  
5% of the scheduled payment." 

(8) After maturity interest. The model clause specifies the 
maximum interest rate allowed by law for after maturity interest. A 
licensee [creditor] may  always choose a lower rate. The model provi
sion for after maturity interest reads: "If I don’t pay all I owe when the 
final payment becomes due, I will pay interest on the amount that is 
still unpaid. That interest will be the higher of the rate of 18% per year 
or the maximum rate allowed by law. That interest will begin the day 
after the final payment becomes due." 

(9) Prepayment clause. The model prepayment clause op
tions read: 

(A) For contracts using the scheduled installment earn
ings method: "I can make a whole payment early. Unless you agree 
otherwise in writing, I may not skip payments. If I make a payment 
early, my next payment will still be due as scheduled." 

(B) For contracts using the true daily earnings method: 
"I can make any payment early. Unless you agree otherwise in writing, 
I may not skip payments. If I make a payment early, my next payment 
will still be due as scheduled." 

(10) Finance charge earnings and refund method. The 
model provision options specifying the finance charge earnings and 
refund method read: 

(A) For contracts using the scheduled installment earn
ings method - Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.603(e)(10)(A) (No change.) 

(B) For contracts using the scheduled installment earn
ings method with prepayments option - Section 342.301 rate loans, the 
model language reads 
Figure: 7 TAC §90.603(e)(10)(B) (No change.) 

(C) For contracts using the true daily earnings method 
- Section 342.301 rate loans, the model language reads: 
Figure: 7 TAC §90.603(e)(10)(C) (No change.) 

(11) Deferment. The model provision regarding deferment 
reads: "If I ask for more time to make any payment and you agree, I 
will pay more interest to extend the payment. The extra interest will be 
figured under the Finance Commission rules." 
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(12) Fee for dishonored check clause. The model clause 
specifies the maximum allowable dishonored check fee. A licensee 
[creditor] may always choose a lesser amount. The model fee for dis
honored check provision reads: "I agree to pay you a fee of up to $30 
for a returned check. You may add the fee to the amount I owe or col
lect it separately." 

(13) Default. The model provision specifying the condi
tions causing default reads: 
Figure: 7 TAC §90.603(e)(13) (No change.) 

(14) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.603(e)(14) (No change.) 

(15) Credit insurance. If single premium credit insurance 
is offered, a permissible change to the disclosure can be to offer a single 
charge for the entire term of the loan. The term for the single premium 
charge should be shown for the original term of the loan, unless oth
erwise specified. The licensee has the option of including language 
that reads: "The insurance will cancel on the date when the total past 
due premiums equal or exceed (insert number) times the first month’s 
premium." The industry standard regarding the relationship between 
total past due premiums and the first month’s premium in this equation 
appears to be four times. However, if a different time frame is more 
appropriate, that time frame may be used. The model credit insurance 
disclosure box reads: 
Figure: 7 TAC §90.603(e)(15) (No change.) 

(16) Mailing of notices to borrower. The duty to give no
tice is satisfied when it is mailed by first class mail. The model pro
vision regarding the mailing of notices to the borrower reads: "You or 
I may mail or deliver any notice to the address above. You or I may 
change the notice address by giving written notice. Your duty to give 
me notice will be satisfied when you mail it." 

(17) Statement of truthful information. The model provi
sion specifying that the borrower gave truthful information reads: "I 
promise that all information I gave you is true." 

(18) Due on sale clause, notice of intent to accelerate, and 
notice of acceleration. The model provision regarding the due on sale 
clause, notice of intent to accelerate, and notice of acceleration reads: 
"If all or any interest in the Property is sold or transferred without your 
prior written consent, you may require immediate payment in full of 
all that I owe under this Loan Agreement. You will not exercise this 
option if prohibited by law. If you exercise this option, you will give 
me notice that you are demanding payment of all that I owe. This notice 
will give me a period of not less than 21 days from the date of the notice 
within which I must pay all that I owe under this Loan Agreement. If I 
fail to pay all that I owe before the end of this period, you may use any 
remedy allowed by the Loan Agreement." 

(19) No waiver of the lender’s rights. The model provision 
expressing no waiver of the lender’s rights reads: "If you don’t enforce 
your rights every time, you can still enforce them later." 

(20) Collection expenses. The model collection expenses 
clause reads: "If you require me to pay all that I owe at once, you 
will have the right to be paid back by me for all of your costs and 
expenses in enforcing this Loan Agreement to the extent not prohibited 
by Applicable Law. These expenses include, for example, reasonable 
attorneys’ fees." 

(21) Joint liability. The model provision providing for joint 
liability reads: "I understand that you may seek payment from only me 
without first looking to any other Borrower." 

(22) Usury savings. The model usury savings clause reads: 
"I do not have to pay interest or other amounts that are more than Ap
plicable Law allows." 

(23) Savings clause. The model savings clause stating that 
if any part of the contract is invalid, the rest remains valid reads: "If 
any part of this Loan Agreement is declared invalid, the rest of the Loan 
Agreement remains valid. If any part of this Loan Agreement conflicts 
with any law, that law will control. The part of the Loan Agreement 
that conflicts with any law will be modified to comply with the law. 
The rest of the Loan Agreement remains valid." 

(24) Prior agreements. For loan agreements exceeding 
$50,000 [$50,000.00], this notice must be boldfaced, capitalized, 
underlined, or otherwise set out from the surrounding written material 
to be conspicuous. The model clause stating that there are no prior 
agreements between the parties regarding the loan agreement reads: 
"This written Loan Agreement is the final agreement between you and 
me. It may not be changed by prior, current, or future oral agreements 
between you and me. There are no oral agreements between you 
and me relating to this Loan Agreement. Any change to this Loan 
Agreement must be in writing. Both you and I have to sign written 
agreements." 

(25) Note secured by deed of trust. The model clause stat
ing that the note is secured by a deed of trust reads: "In addition to this 
Note, the Deed of Trust protects the Note holder from losses that might 
result if I do not keep the promises that I make in this Note. The Deed 
of Trust describes how and under what conditions I may have to make 
immediate payment of all that I owe under this Note." 

(26) Application of law. The model clause specifying that 
federal law and Texas law apply to the contract reads: "Federal law and 
Texas law apply to this Loan Agreement." 

(27) Complaints and inquiries notice. Under §90.105 of 
this title (relating to Complaints and Inquiries Notice), the following 
required notice must be given by licensees to let consumers know how 
to file complaints [The model complaints and inquiries notice reads]: 
"The (name of lender or note holder) is licensed and examined under the 
laws of the State of Texas and by state law is subject to regulatory over
sight by the Office of Consumer Credit Commissioner. Any consumer 
wishing to file a complaint against the (name of lender or note holder) 
should contact the Office of Consumer Credit Commissioner through 
one of the means indicated below: Office of Consumer Credit Com
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207; 
www.occc.state.tx.us; (800) 538-1579." 

(28) Collateral. The model clause regarding the collateral 
reads: "The Property is subject to the Contract lien. I am responsible 
for all obligations in this Note." 

(29) Preservation of claims and defenses. The notice 
regarding the preservation of claims and defenses reads: "NOTICE. 
ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT 
IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE 
DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS 
OR SERVICES OBTAINED PURSUANT HERETO OR WITH 
THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE 
DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE 
DEBTOR HEREUNDER." 

(30) Signature blocks. Documents for a home improve
ment loan on a homestead must be signed at the office of the lender, an 
attorney at law, or a title company. If this provision applies, the model 
clause, "This document must be signed at the office of the Lender, an 
attorney at law, or a title company" should appear above the signature 
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of the borrower. The licensee may also provide additional signature 
lines for witness signatures. The model signature block reads: 
Figure: 7 TAC §90.603(e)(30) (No change.) 

(f) Model clauses for [For] a Chapter 342, Subchapter G sec
ond lien home improvement loan deed of trust for use in a transaction 
that allows for withdrawals or multiple advances.[:] 

(1) Definitions. The model definitions section reads: 

(A) "Borrower" is _________________. Borrower’s 
address is _____________________. 

(B) "Contractor" is __________________. Contrac
tor’s address is _______________________. 

(C) "Lender" is ____________________. Lender’s ad
dress is ___________________________. 

(D) "Trustee" is ____________________. Trustee’s 
address is _______________________. 

(E) "I" or "me" means 
________________________________, the grantor under this Deed 
of Trust and the person who signed the Note ("Borrower"). 

(F) "Loan Agreement" means the Contract, Note, Se
curity Document, Deed of Trust, any other related document, or any 
combination of those documents, under which Lender has made a loan 
to me. 

(G) "Deed of Trust" means this document, which is 
dated ________, together with all riders to this document. 

(H) "Note" means the Texas Home Improvement 
Mechanic’s Lien Note signed by me and dated ______________ 
and includes all amounts secured by this Contract. The Note states 
that the amount I owe Lender is _________________ dollars (U.S. 
$_________) plus interest. 

(I) "Property" means the property at (list address of the 
Property), whose legal description is (list legal description of the Prop
erty). 

(J) "Applicable Law" means all controlling applicable 
federal, state, and local law. 

(K) "Community Association Dues, Fees, and Assess
ments" means all dues, fees, assessments and other charges that are 
imposed on me or the Property by a condominium association, home
owners association, or similar organization. 

(L) "Electronic Funds Transfer" means any transfer of 
funds, other than a transaction originated by check, draft, or similar pa
per instrument, which is initiated through an electronic terminal, tele
phonic instrument, computer, or magnetic tape so as to order, instruct, 
or authorize a financial institution to debit or credit an account. The 
term includes point-of-sale transfers, automated teller machine trans
actions, transfers initiated by telephone, wire transfers, and automated 
clearinghouse transfers. 

(M) "Escrow Items" means those items that are de
scribed in Section ___  of this Deed of Trust. 

(N) "Miscellaneous Proceeds" means any compensa
tion, settlement, award of damages, or proceeds paid by any third 
party (other than proceeds paid under my insurance) for: damage or 
destruction of the Property; condemnation or other taking of all or 
any part of the Property; conveyance instead of condemnation; or 
misrepresentations or omissions related to the value or condition of 
the Property. 

(O) "Periodic Payment" means the regularly scheduled 
amount due for principal and interest under the Note plus any amounts 
under this Deed of Trust. 

(P) "RESPA" means the Real Estate Settlement Proce
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F.R. Part 
3500), as they might be amended from time to time, or any additional or 
successor legislation or regulation that governs the same subject mat
ter. As used in this Deed of Trust, "RESPA" refers to all requirements 
and restrictions that are imposed in regard to a "federally related mort
gage loan" even if the Loan Agreement does not qualify as a "federally 
related mortgage loan" under RESPA. 

(Q) "Successor in Interest" means any party that has 
taken title to the Property. 

(R) "Ground Rents" means amounts I owe if I rented the 
real property under the buildings covered by this Deed of Trust. Such 
an arrangement usually takes the form of a long-term "ground lease." 

(S) "Contract" means the Texas Home Improvement 
Mechanic’s Lien Contract for Improvement, Power of Sale, and Deed 
of Trust. 

(T) "Lien" means the Mechanic’s and Materialman’s 
Lien on the Property that results from the Contract and the Work 
performed. The Lien includes all existing and future improvements, 
easements, and rights in the Property.["] 

(2) Transfer of rights in [the] property. The model provi
sion regarding a transfer of rights in the property reads: 
Figure: 7 TAC §90.603(f)(2) (No change.) 

(3) Payment of late charges and prepayment. The model 
          provision regarding the payment of late charges and prepayment of

principal and interest reads: 
Figure: 7 TAC §90.603(f)(3) (No change.) 

(4) Funds for escrow items. The model provision regarding 
the funds for escrow items reads: 
Figure: 7 TAC §90.603(f)(4) (No change.) 

(5) Charges and liens. The model provision regarding 
charges and liens reads: 
Figure: 7 TAC §90.603(f)(5) (No change.) 

(6) Property insurance. The model provision regarding 
property insurance reads: 
Figure: 7 TAC §90.603(f)(6) (No change.) 

(7) Preservation, maintenance, protection, and inspection 
of [the] property. The model provision regarding preservation, main
tenance, protection, and inspection of the property reads: "I will not 
destroy, damage, or impair the Property, allow it to deteriorate, or com
mit waste. Whether or not I live in the Property, I will maintain it in 
order to prevent it from deteriorating or decreasing in value due to its 
condition. I will promptly repair the damage to the Property to avoid 
further deterioration or damage unless Lender and I agree in writing 
that it is economically unreasonable. I will be responsible for repair
ing or restoring the Property only if Lender releases the insurance or 
condemnation proceeds for the damage to or the taking of the Property. 
Lender may release proceeds for the repairs and restoration in a single 
payment or in a series of payments as the Work is completed. I still am 
obligated to complete repairs or restoration of the Property even if there 
are not enough proceeds to complete the Work. If this Deed of Trust 
secures a unit in a condominium or planned unit development, I will 
perform all of my obligations under the declaration or covenants creat
ing or governing the condominium or planned unit development, and 
any other relevant document. Lender or Lender’s agent may inspect the 
Property. Lender may inspect the interior of the Property with reason-
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able cause. Lender will give me notice stating reasonable cause when 
or before the interior inspection occurs." 

(8) Protection of lender’s interest in the property and rights 
under the deed of trust. The model provision regarding protection of 
the lender’s interest in the property and rights under the deed of trust 
reads: 
Figure: 7 TAC §90.603(f)(8) (No change.) 

(9) Assignment of miscellaneous proceeds and forfeiture. 
The model provision regarding the assignment of miscellaneous pro
ceeds and forfeiture reads: 
Figure: 7 TAC §90.603(f)(9) (No change.) 

(10) Forbearance not a waiver. The model provision spec
ifying that the borrower is not released from liability if the lender mod
ifies the payment schedule reads: "If Lender doesn’t enforce Lender’s 
rights every time, Lender can still enforce them later." 

(11) Joint and several liability, deed of trust execution, suc
cessors obligated. The model provision regarding joint and several lia
bility and specifying that the person who signs the contract grants [his] 
ownership in the homestead and binds the person’s [his] successors and 
assigns reads: 
Figure: 7 TAC §90.603(f)(11) (No change.) 

(12) Usury savings clause. The model usury savings clause 
reads: "I do not have to pay interest or other amounts that are more than 
Applicable Law allows." 

(13) Mailing of notices to borrower. The duty to give no
tice is satisfied when it is mailed by first class mail. The model pro
vision regarding the mailing of notices to the borrower reads: "Lender 
or I may mail or deliver any notice to the address above. Lender or I 
may change the notice address by giving written notice. Lender’s duty 
to give me notice will be satisfied when Lender mails it." 

(14) Application of law. The model clause specifying that 
federal law and Texas law apply to the contract reads: "Federal law and 
Texas law apply to this Loan Agreement." 

(15) Rules of construction. The model provision regarding 
rules of clause construction reads: 
Figure: 7 TAC §90.603(f)(15) (No change.) 

(16) Loan agreement copies. The model provision speci
fying that the lender will give the borrower a copy of all signed docu
ments at the time the loan agreement is made reads: "At the time the 
Loan Agreement is made, Lender will give me copies of all documents 
I sign." 

(17) Due on sale clause, notice of intent to accelerate, and 
notice of acceleration. The model provision regarding the due on sale 
clause, notice of intent to accelerate and notice of acceleration reads: 
"If all or any interest in the Property is sold or transferred without 
Lender’s prior written consent, Lender may require immediate pay
ment in full of all that I owe under this Loan Agreement. Lender will 
not exercise this option if Applicable Law prohibits. If Lender exer
cises this option, Lender will give me notice that Lender is demanding 
payment of all that I owe. This notice will give me a period of not less 
than 21 days from the date of the notice within which I must pay all 
that I owe under this Loan Agreement. If I fail to pay all that I owe 
before the end of this period, Lender may use any remedy allowed by 
the Loan Agreement." 

(18) Lender, contractor, and borrower’s promises and 
agreements. The model provision regarding the lender, contractor, and 
borrower’s promises and agreements reads: "LENDER, CONTRAC
TOR, AND I PROMISE AND AGREE:". 

(19) Acceleration and remedies. The model provision re
garding acceleration and remedies reads: 
Figure: 7 TAC §90.603(f)(19) (No change.) 

(20) Power of sale. The model provision regarding the 
power of sale reads: 
Figure: 7 TAC §90.603(f)(20) (No change.) 

(21) Borrower’s right to reinstate after acceleration. The 
model provision regarding the borrower’s right to reinstate after accel
eration reads: 
Figure: 7 TAC §90.603(f)(21) (No change.) 

(22) Assignment of rents, appointment of receiver, and 
lender in possession. The model provision regarding the assignment of 
rents, appointment of receiver, and the lender in possession reads: "As 
additional security, I assign to you the rents of the Property, provided 
that you have the right, prior to acceleration or abandonment of the 
Property, to collect and retain the rents as they become due. Upon 
acceleration or abandonment, you, by agent or by court-appointed re
ceiver, will be entitled to enter, take possession, manage the Property, 
and collect due and past due rents. All rents you or the court-appointed 
receiver collect will be applied first to payment of the cost of manage
ment of the Property and collection of rents, including receiver’s fees, 
premiums on receiver’s bonds, and reasonable attorneys’ fees, and 
then to the sums secured by this Deed of Trust. You and the receiver 
will be liable to account only for rents received." 

(23) Release. The model provision regarding the release 
of the lien securing the loan agreement reads: "Lender will cancel and 
return the Note to me and give me, in recordable form, a release of 
lien securing the Loan Agreement or a copy of any endorsement of the 
Note and assignment of the Lien to a Lender that is refinancing the 
Loan Agreement. I will pay only the cost of recording the release of 
lien." 

(24) Trustees and trustee liability. The model provision re
garding trustees and trustee liability reads: 
Figure: 7 TAC §90.603(f)(24) (No change.) 

(25) Assignment of contractor’s lien, and commencement 
of work. The model provision regarding the assignment of the con
tractor’s lien and specifying that no work was commenced before the 
contract was executed reads: "Contractor and I have entered into the 
Contract for improvements to be made to the Property. I will perform 
my duties under the Contract. Under the Contract, I gave Contractor 
a Lien on the Property. Contractor permanently transfers the Lien and 
any other interest Contractor has in the Property to Lender. As addi
tional security, Contractor also agrees that the lien created by this Deed 
of Trust has priority over the Lien. The purpose of the Note is to pay 
in whole or in part the improvements to be made to the Property by 
the Contractor. Contractor and I agree that the Lien is for Lender’s 
sole benefit. Any other interest Contractor has in the Property will be 
merged with the Lien, and may be enforced by Lender according to 
the terms of this Deed of Trust. Contractor and I further agree that no 
Work was performed or material delivered before the Contract was ex
ecuted." 

(26) Subrogation. The model provision regarding subro
gation reads: "If I ask, Lender will use proceeds from the Loan Agree
ment to pay off all valid outstanding liens against the Property. Lender 
will then own all rights, superior titles, liens, and interests owned or 
claimed by any owner or holder of an outstanding lien or debt. Lender 
owns these things whether the lien or debt is transferred to Lender or 
whether it is released by the holder upon payment." 

(27) Partial invalidity. The model provision regarding 
what happens if the sums secured and other charges violate applicable 
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law reads: "If any portion of the sums secured by this Deed of Trust 
cannot be lawfully secured, payments minus those sums will be 
applied first to the portions not secured. If any charge provided for in 
this Loan Agreement, separately or together with other charges that 
are considered part of this Loan Agreement, violates Applicable Law, 
the charge is reduced to the extent necessary to eliminate the violation. 
Lender will refund the amount of interest or other charges paid to 
Lender in excess of the amount permitted by Applicable Law. At 
Lender’s option, the amount in excess will either be refunded directly 
to me or will be applied to reduce the principal of the debt." 

(28) Renewal and extension. The model provision regard
ing the renewal and extension of the note secured by the deed of trust 
reads: "The Note secured by this Deed of Trust is renewed and ex
tended, but not in extinguishment of the debt under the Contract iden
tified in the paragraph entitled "Assignment of Contractor’s Lien, Com
mencement of Work" and the Note." 

(29) Sale of loan, change of loan servicer, notice of 
grievance, and lender’s right to comply. The model provision regard
ing the sale of the loan, change of loan servicer, notice of grievance, 
and the lender’s right to comply reads: "A full or partial interest in the 
Loan Agreement can be sold one or more times without prior notice 
to me. The sale may result in a change of the company servicing or 
handling the Loan Agreement. The company servicing or handling the 
Loan Agreement will collect my monthly payment and will comply 
with other servicing conditions required by the Loan Agreement or 
Applicable Law. In some cases, the company servicing or handling 
the Loan Agreement may change even if the Loan Agreement is not 
sold. If the company servicing or handling the Loan Agreement is 
changed, I will be given written notice of the change. The notice will 
state the name and address of the new company, the address to which 
my payments should be made, and any other information required by 
RESPA. Any notice of acceleration and opportunity to cure under the 
Loan Agreement will satisfy the notice and opportunity to address the 
alleged violation provisions of this Section. No agreement between 
Lender and me or any third party will limit Lender’s ability to comply 
with Lender’s duties under the Loan Agreement and Applicable Law. 
Lender and I are limiting all agreements so that all current or future 
interest or fees in connection with this Loan Agreement will not be 
greater than the highest amount allowed by Applicable Law. Lender 
and I intend to conform the Loan Agreement to the provisions of 
Applicable Law. If any part of the Loan Agreement is in conflict 
with the Applicable Law, then that part will be corrected or removed. 
This correction will be automatic and will not require any amendment 
or new document. Lender’s right to cure any violation will survive 
my paying off the Loan Agreement. My right to cure will override 
any conflicting provision of the Loan Agreement. Lender’s right 
to comply as provided in this Section will survive the payoff of the 
Loan Agreement. The provisions of this Section will supersede any 
inconsistent provision of the Loan Agreement." 

(30) Hazardous substances. The model provision regard
ing hazardous substances reads: 
Figure: 7 TAC §90.603(f)(30) (No change.) 

(31) Lender’s rights and Borrower’s responsibilities. The 
model provision regarding the lender’s rights and the borrower’s re
sponsibilities reads: 
Figure: 7 TAC §90.603(f)(31) (No change.) 

(32) Default. The model provision regarding the bor
rower’s default reads: "Any default of my agreements with Lender 
will be a default of this Deed of Trust." 

(33) Request for notice of default and foreclosure under su
perior mortgages or deeds of trust. The model provision regarding the 

lender and borrower’s request for notice of default and foreclosure un
der superior mortgages or deeds of trust reads:
 
Figure: 7 TAC §90.603(f)(33) (No change.)
 

[(34) Texas Residential Construction Commission (TRCC) 
disclosures.] 

[(A) TRCC home improvement contract notice. If a 
contract for the construction of a new home or an improvement to an 
existing home is required to be registered under the Texas Residen
tial Construction Commission Act, Texas Property Code, §426.003, the 
contract must contain a TRCC home improvement contract notice. The 
disclosure or notice must contain:] 

[(i) the builder’s name and certificate of registration 
number; and] 

[(ii) the notice required by the Texas Residential 
Construction Commission Act, Texas Property Code, §420.001, 
including the telephone number of the TRCC, in at least 10-point bold 
type or the computer equivalent.] 

[(B) TRCC builder notice. If the contractor is required 
to register as a builder with the TRCC, the contract for improvements 
to an existing residence must incorporate a TRCC builder notice. The 
disclosure or notice must contain:] 

[(i) the contractor’s certificate of registration num
ber; and] 

[(ii) the address and telephone number at which the 
owner may file a complaint with the TRCC about the conduct of the 
contractor.] 

[(C) Omission permitted if not applicable. The TRCC 
home improvement contract notice may be omitted if the contract is not 
required to be registered under Texas Property Code, §426.003. The 
TRCC builder notice may be omitted if the contractor is not required 
to register with the TRCC.] 

(34) [(35)] Signature blocks. The parties’ signatures must 
be notarized. The licensee may use a different notary acknowledgment 
without having to submit the deed of trust to the agency as non-stan
dard. Documents for a home improvement loan on a homestead must 
be signed at the office of the lender, an attorney at law, or a title com
pany. If this provision applies, the model clause, "This document must 
be signed at the office of the Lender, an attorney at law, or a title com
pany" should appear above the signature of the borrower. The model 
provision regarding signature blocks reads: 
Figure: 7 TAC §90.603(f)(34) 
[Figure: 7 TAC §90.603(f)(35)] 

(35) [(36)] Notice of  confidentiality rights disclosure. 
The security document must incorporate a "Notice of Confidentiality 
Rights" disclosure. The disclosure or notice must: 

(A) appear on the top of the first page of the security 
document; 

(B) be in at least 12-point boldfaced type or 12-point 
uppercase lettering; and 

(C) be substantially similar to the required notice or dis
closure under Texas Property Code, §11.008(b). The model notice 
of confidentiality rights reads: "NOTICE OF CONFIDENTIALITY 
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY 
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS 
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS." 

§90.604. Permissible Changes. 
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(a) A licensee may consider making the following types of 
changes to the second lien home improvement contracts plain language 
model clauses: 

(1) Regulation Z of the Truth in Lending Act provides a 
right of rescission form that must be provided to consumers in a trans
action involving the consumer’s principal dwelling. The Truth in Lend
ing Act [TILA] right of rescission form for use in a transaction involv
ing the consumer’s principal dwelling reads: 
Figure: 7 TAC §90.604(a)(1) (No change.) 

(2) If the Texas constitutional homestead requirements ap
ply to the transaction, the licensee must add a clause regarding notice 
of cancellation, place of singing the contract, and the five-day waiting 
period. The model clause regarding the notice of cancellation, place of 
signing the contract, and the five-day waiting period reads:  
Figure: 7 TAC §90.604(a)(2) (No change.) 

(3) Article 16, Section 50(a)(5) of the Texas Constitution 
provides that a contract for improvements on a homestead must ex
pressly provide the owner with notice of the owner’s right to cancel the 
contract. The model notice regarding the owner’s right to cancel the 
contract reads: "NOTICE OF RIGHT TO CANCEL. THE OWNER 
MAY CANCEL THE CONTRACT WITHOUT PENALTY OR 
CHARGE WITHIN THREE DAYS AFTER THE EXECUTION OF 
THE CONTRACT BY ALL PARTIES, UNLESS THE WORK AND 
MATERIAL ARE NECESSARY TO COMPLETE IMMEDIATE 
REPAIRS TO CONDITIONS ON THE HOMESTEAD PROPERTY 
THAT MATERIALLY AFFECT THE HEALTH OR SAFETY OF 
THE OWNER OR PERSON RESIDING IN THE HOMESTEAD 
AND THE OWNER OF THE HOMESTEAD ACKNOWLEDGES 
SUCH IN WRITING." 

(4) Texas Business and Commerce Code, Chapter 601 [39] 
requires that notice must be given to the consumer regarding the con
sumer’s right to cancel certain types of transactions. If this chapter is 
applicable, the notice that must be given by the licensee must appear in 
immediate proximity to the consumer’s signature, or on the front page 
of the receipt if a contract is not used. The notice must be in boldfaced 
type and must be the equivalent of at least 10 points in the Times type
face. The statement to which the notice must be substantially similar 
reads: "YOU, THE BUYER, MAY CANCEL THIS TRANSACTION 
AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS 
DAY AFTER THE DATE OF THIS TRANSACTION. SEE THE AT
TACHED NOTICE OF CANCELLATION FORM FOR AN EXPLA
NATION OF THIS RIGHT." 

(5) Texas Business and Commerce Code, Chapter 601 [39] 
also requires, if applicable, that a completed notice of cancellation form 
in duplicate be attached to the loan documents or receipt of the con
sumer transaction. This notice must be easily detachable from the con
tract or receipt, be in the same language as the contract or receipt, be in 
boldfaced type, and be the equivalent of at least 10 points in the Times 
typeface. The required notice of cancellation reads: 
Figure: 7 TAC §90.604(a)(5) (No change.) 

(6) The licensee may add information related to informa
tion set forth in the model clauses that is not otherwise prohibited by 
law. 

(7) The licensee may substitute another term for "Lender" 
or "Borrower" that has the same meaning, or use pronouns such as 
"you," "we," and "us." 

(8) The model clauses may be presented in any order, and 
may be combined or further segregated at the licensee’s option. 

(9) The licensee may insert descriptive headings or number 
provisions. 

(10) The licensee may change the case of a word if other
wise permitted by the Texas Finance Code. 

(11) The licensee may make other changes that do not af
fect the substance of the disclosures. 

(12) A sample model contract that does not allow for with
drawals or multiple advances is presented in the following example. 
Figure: 7 TAC §90.604(a)(12) 
[Figure: 7 TAC §90.604(a)(12)] 

(13) A sample model promissory note that does not allow 
for withdrawals or multiple advances is presented in the following ex
ample. 
Figure: 7 TAC §90.604(a)(13) (No change.) 

(14) A sample model contract that allows for withdrawals 
or multiple advances is presented in the following example. 
Figure: 7 TAC §90.604(a)(14) 
[Figure: 7 TAC §90.604(a)(14)] 

(15) A sample model promissory note that allows for with
drawals or multiple advances is presented in the following example. 
Figure: 7 TAC §90.604(a)(15) (No change.) 

(16) A sample model deed of trust that allows for with
drawals or multiple advances is presented in the following example. 
Figure: 7 TAC §90.604(a)(16) 
[Figure: 7 TAC §90.604(a)(16)] 

(b) A licensee has considerable flexibility to arrange the for
mat of the model form if the revised format does not significantly ad
versely affect the substance, clarity, or meaningful sequence of the dis
closures. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003466 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

SUBCHAPTER G. SPANISH DISCLOSURES 
7 TAC §§90.701 - 90.703, 90.706 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Additionally, Texas 
Finance Code, §342.551 grants the commission the authority to 
adopt rules to enforce the consumer loans chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 342. 

§90.701. Applicability. 

(a) If a contract for loan under Chapter 342, Subchapters E, F, 
or G is negotiated in Spanish, then a licensee must deliver a disclosure 
to the debtor in Spanish no later than consummation of the contract. 

(b) If a retail installment transaction under Chapter 348 is ne
gotiated in Spanish, then a licensee [creditor], may but is not required 
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to, deliver a disclosure specified in §90.703 of this title (relating to 
Form of Disclosure) to the debtor in Spanish. 

(c) The disclosure requirement does not apply to open-end 
transactions. 

§90.702. Negotiation in Spanish. 

(a) Negotiation terms. The disclosure specified in §90.703 of 
this title (relating to Form of Disclosure) must be given if a licensee 
[creditor] provides information in relation to a credit transaction with 
a debtor or the debtor’s representative regarding any of the following 
credit terms in Spanish: 

(1) amount financed; 

(2) finance charge; 

(3) annual percentage rate; 

(4) the amount of any payment or schedule of payments; 

(5) total of payments; or 

(6) security interest. 

(b) Advertising exception. A licensee [creditor] is not required 
to provide a disclosure specified in §90.703 of this title if a creditor 
advertises credit terms in Spanish that are specified in this section. 

§90.703. Form of Disclosure. 

(a) The licensee [creditor] may at its option provide a debtor 
one of the following: 

(1) a Spanish translation of the contract form that includes 
a Spanish translation of the disclosure form under 12 C.F.R. §226.18; 

(2) for transactions subject to Chapter 342, Subchapter 
E, a copy of the "Notificación de Crédito Al Consumidor (Préstamo 
a Plazos)" as prescribed in the following figure: [Figure: 7 TAC 
§90.703(a)(2)] 
Figure: 7 TAC §90.703(a)(2) (No change.) 

(3) for transactions subject to Chapter 342, Subchapter F: 

(A) a copy of the "Notificación de Crédito Al Consum
idor (Préstamo)," as prescribed in the following figure [Figure: 7 TAC 
§90.703(a)(3)(A)], selecting the appropriate late charge payment op
tion; and 
Figure: 7 TAC §90.703(a)(3)(A) (No change.) 

(i) Late Charge Option 1: "Late Charge: If I don’t 
pay an entire payment within 10 days after it is due, you can charge me 
a late charge. The late charge will be 5% of the scheduled payment." 

(ii) Late Charge Option 1 Spanish Translation: 
"Cargos por Retrasos: Si no doy un pago completo dentro de 10 días  
después de vencerse, me puedes cobrar un cargo por retraso. El cargo 
por retraso será el 5% de la cantidad del pago." 

(iii) Late Charge Option 2: "Late Charge: For a loan 
that has an amount financed of less than $100, the late charge for a 
payment that is unpaid for 10 days after it is due is 5% of the amount 
of the installment. For a loan that has an amount financed of $100 or 
more, the late charge for a payment that is unpaid for 10 days after it is 
due is the greater of $10 or 5% of the amount of the installment." 

(iv) Late Charge Option 2 Spanish Translation: 
"Cargos por Retrasos: Para un préstamo en el cual la cantidad fínan
ciada es menor de $100, el cargo por retraso en un pago que no se 
liquida por 10 días después de vencerse es 5% de la cantidad del pago. 
Para un préstamo en el cual la cantidad fínanciada es de $100 o más, 
el cargo por retraso en un pago que no se liquida por 10 días después 

de vencerse es de $10 o 5% de la cantidad del pago atrasado, lo que 
sea mayor." 

(B) a copy of the "Conceptos Financieros," as pre
scribed in the following figure [Figure: 7 TAC §90.703(a)(3)(B)]; 
Figure: 7 TAC §90.703(a)(3)(B) (No change.) 

(4) for transactions subject to Chapter 342, Subchapter G, 
a copy of the "Notificación de Crédito Al Consumidor (Préstamo de 
Segunda Hipoteca)" as prescribed in the following figure [Figure: 7 
TAC §90.703(a)(4)]; or 
Figure: 7 TAC §90.703(a)(4) (No change.) 

(5) for transactions subject to Chapter 348, a copy of the 
"Notificación de Crédito Al Consumidor (Contrato de Menudeo a Pla
zos para Vehículo Automotor)" as prescribed in the following figure 
[Figure: 7 TAC §90.703(a)(5)], selecting the appropriate late charge 
payment option. 
Figure: 7 TAC §90.703(a)(5) (No change.) 

(b) Licensees [Creditors] may delete inapplicable provisions 
contained in the model disclosure. Licensees [Creditors] may also 
delete any of the English portions of Figure[:] 7 TAC §90.703(a)(4) 
or the lower portion of the disclosure below the payment schedule box 
of Figure 7 TAC §90.703(a)(3)(A). 

§90.706. Legal Document. 
(a) The agreement entered in the English language is the legal 

document and determines the rights and obligations of the parties. The 
disclosures required by federal law entered in the English language are 
the legal disclosures and determine the disclosure obligations of the 
licensee [creditor]. 

(b) The licensee [creditor] may at its option add the following 
disclaimer: 

(1) "NOTICE REGARDING THE TRANSLATION INTO 
SPANISH: The English document is the legal document and reflects 
the parties’ rights and obligations. The translation into Spanish of the 
document is provided for the convenience of the Borrower." 

(2) Spanish Translation: "AVISO CON RESPECTO A LA
TRADUCCIÓN AL ESPAÑOL: El documento en inglés es el docu
mento legal y refleja los derechos y obligaciones de las partes. La tra
ducción al español del documento se ofrece para la conveniencia del 
Prestatario." 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003467 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 936-7621 

PART 6. CREDIT UNION 
DEPARTMENT 

CHAPTER 91. CHARTERING, OPERATIONS, 
MERGERS, LIQUIDATIONS 
SUBCHAPTER G. LENDING POWERS 
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7 TAC §91.701 

The Credit Union Commission (the Commission) proposes 
amendments to §91.701, concerning lending powers. The 
amendments incorporate and expand on the loan documen
tation requirements of §91.702. The Commission proposes 
to repeal §91.702 concurrent with the amendments to this 
rule. The amendments also add required elements to the loan 
policies, update and refine the credit underwriting criteria, and 
provide that a line of credit have payments sufficient to amortize 
the outstanding balance over a reasonable period of time and 
not cause negative amortization. Finally, the amendments 
rewrite some provisions for clarity and correct a typographical 
error. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and  ease of use  of  the rule.  There will be no effect on  
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section  affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.701. Lending Powers. 
(a) Authorization. A credit union may originate, invest in, sell, 

purchase, service, or participate in loans or otherwise extend credit in 
accordance with the Act, these Rules, and other applicable law. 

(b) Written Policies. Before [Each credit union, before] en
gaging in any lending activity, each credit union shall establish written 
lending policies [approved by its board of directors] that  set [estab
lish] prudent credit underwriting and documentation standards for each 
specific type of lending activity. The lending policies shall contain a 
general outline of the manner in which loans are made, serviced, and 
collected. In addition the policies must: 

(1) Be consistent with safe and sound credit union prac
tices; 

(2) Be appropriate to the size and financial condition of the 
credit union and the nature and scope of its operations; 

(3) Be compatible with the size and expertise of the credit 
union’s lending staff; 

(4) Be compliant with all related laws and regulations; 



(5) Be reviewed and approved by the credit union’s board 
of directors at inception and [least] annually, thereafter; 

(6) Address loan portfolio diversification standards to 
avoid undue concentrations of risk; 

(7) Address loan documentation and underwriting stan
dards that are clear and measurable; 

(8) Address loan administration procedures for monitoring 
the loss exposure from the loan portfolio; [and] 

(9) Address loan pricing guidelines to ensure that the rate 
of return is consistent with the risk from the lending activity; and 

(10) [(9)] State the lending authority delegated to any indi
viduals or committees by the board of directors. 

(c) Loan Documentation. The lending policies shall include 
loan documentation practices that: 

(1) Enable the credit union to make an informed lending 
decision and to assess risk, as necessary, on an ongoing basis; 

(2) Identify the purpose of a loan and the source of repay
ment, and assess the ability of the borrower to repay the indebtedness 
in a timely manner; and 

(3) Ensure that any claim against a member is legally en
forceable. 

(d) Credit Underwriting. A credit union shall establish and 
maintain prudent credit underwriting practices that: 

(1) Are commensurate with the types of loans the credit 
union will make and consider the terms and conditions under which 
they will be made; 

(2) Consider the nature of the markets in which loans will 
be made; 

(3) Provide for consideration of the member’s overall 
financial condition and resources, the financial responsibility of any 
guarantor, the nature and value of any underlying collateral, and the 
member’s character and willingness to repay as agreed; 

(4) Take adequate account of concentration of credit risk; 
and 

(5) Are appropriate to the size of the credit union and the 
nature and scope of its activities. 

[(c) Underwriting Standards. To be considered prudent, a 
credit union’s underwriting standards should reflect consideration of 
all credit evaluation factors relevant to the type of loan, including:] 

[(1) The capacity of the member to adequately service the 
debt from the source(s) specified by the member;] 

[(2) The value of the collateral;] 

[(3) The overall creditworthiness of the member;] 

[(4) The level of equity invested in the collateral (loan-to
value ratio);] 

[(5) The type of information and documentation necessary 
to approve new credit, renew credit, increase credit to existing borrow
ers, and change terms in previously approved credits;] 

[(6) A co-signer or other secondary source of repayment;] 

[(7) Any additional collateral or credit enhancement (such 
as guarantees or mortgage insurance);] 
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[(8) Maximum loan maturities that relate to the anticipated 
source of repayment, the purpose of the loan, and the useful life of any 
collateral;] 

[(9) Loan pricing that reflects the credit union’s cost of 
funds, overhead, credit risk premium, and a reasonable return;] 

[(10) The need for collateral protection insurance; and] 

[(11) Filing/recordation standards to ensure a valid lien.] 

(e) [(d)] Loan Maturity Limit. Except when a higher maturity 
date is provided for elsewhere in this chapter, the maturity of any [a] 
loan or extension of credit to a member may not exceed 15 years. Min
imum payments, [Open-end credit is not subject to a regulatory ma
turity limit. However the amortization scheduling] on a line of credit 
balance must be sufficient to amortize the outstanding balance over a 
reasonable period of time and not cause negative amortization [shall 
not exceed 15 years]. 

(f) [(e)] Liquidity. In addition to establishing controls for 
credit risks, credit unions shall establish procedures and guidelines 
to monitor and limit the total volume of loans outstanding, to ensure 




adequate liquidity. In setting such guidelines, the credit union shall 
consider various factors such as credit demand, the volatility of shares 
and deposits, and availability of alternative funding sources. 

(g) [(f)] Waivers. The commissioner in the exercise of discre
tion may grant a waiver in writing of any lending requirement described 
in this chapter. A decision to deny a waiver, however, is not subject to 
appeal. A waiver [wavier] request must contain the following: 

(1) The requirement to be waived, the higher limit or the 
ratio sought; 

(2) An explanation of the need for the waiver or to raise the 
limit or ratio; and 

(3) Documentation supporting the credit union’s ability to 
manage the additional risk from this activity. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003545 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.702 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Credit Union Department or in the  Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The Credit Union Commission (the Commission) proposes the 
repeal of §91.702, concerning records for lending transactions. 
The substance of the rule is proposed to be incorporated  into  
§91.701 and this rule is no longer necessary. 

The repeal is proposed as a result of the Credit Union Depart
ment’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed repeal is in effect there will be no 
fiscal implications for state or local government. 

Ms. Loar has also determined that for each year of the first five 
years the proposed repeal is in effect, the public benefits antic
ipated will be greater clarity and ease of use of the rules in the 
chapter. There will be no effect on small or micro businesses as 
a result of repealing the rule. There is no economic cost antici
pated to credit unions or individuals if the rule is repealed. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The repeal is proposed under Texas Finance Code, §15.402, 
which authorizes the Commission to adopt reasonable rules for 
administering Title 2, Chapter 15 and Title 3, Subtitle D of the 
Texas Finance Code, and under Texas Finance Code §124.001, 
which authorizes the Commission to adopt rules regarding loans 
to members. 

The specific section affected by the proposed repeal is Texas 
Finance Code, §124.001. 

§91.702. Records for Lending Transactions. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003546 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.703 

The Credit Union Commission (the Commission) proposes 
amendments to §91.703, concerning interest. The amendments 
rename the rule "Interest Rates" and clarify that the board of 
directors sets the interest rates but can delegate this authority. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 
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The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.703. Interest Rates. 

(a) Loans made by each credit union shall bear interest at a rate 
or rates as may be determined by the credit union’s board of directors. 
A [credit union’s] board [of directors] may delegate all or part of its 
power to determine the interest rates on any [all] lending transactions. 
The board may also authorize a [any] refund of interest on loans under 
the conditions it may prescribe. 

(b) A loan may provide for variable interest rates, so long as 
the factor or index governing the extent of the variation is not under the 
control of the credit union and can be readily ascertained from sources 
available to the public or any other index approved in writing by the 
commissioner which is not available to the public. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003547 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.704 

The Credit Union Commission (the Commission) proposes 
amendments to §91.704, concerning real estate lending. The 
amendments define improved real estate, further explain the 
lending policies a board of directors must establish, and clarify 
the conditions for excluded transactions. The amendments 
also incorporate the new federal requirement that residential 
mortgage loan originators register with the Nationwide Mortgage 
Licensing System and Registry, and make other editing changes 
for clarity. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and  ease of use  of  the rule.  There will be no effect on  
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 

General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.704. Real Estate Lending. 
(a) Definitions. For the purposes of this section, the following 

words and terms shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) First lien means any mortgage that takes priority over 
any other lien or encumbrance on the same property and that must 
be satisfied before other liens or encumbrances may share in proceeds 
from the property’s sale. 

(2) Home loan means a loan that is: 

(A) made to one or more individuals for personal, fam
ily, or household purposes; and 

(B) secured in whole or part by: 

(i) a manufactured home, as defined by Finance  
Code §347.002, used or to be used as the borrower’s principal resi
dence; or 

(ii) real property improved by a dwelling designed 
for occupancy by four or fewer families and used or to be used as the 
borrower’s principal residence. 

(3) Improved residential real estate means residential real 
estate containing offsite improvements, such as access to streets, curbs, 
and utility connections, sufficient to make the property ready for resi
dential construction, and real estate in the process of being improved 
by a building. 

(4) [(3)] Other acceptable collateral means any collateral 
in which the credit union has a perfected security interest, that has a 
quantifiable value, and is accepted by the credit union in accordance 
with safe and sound lending practices. 

(5) [(4)] Owner-occupied means that the owner of the un
derlying real property occupies a dwelling unit of the real property as 
a principal residence. 

(6) [(5)] Readily marketable collateral means insured de
posits, financial instruments, and bullion in which the credit union has 
a perfected interest. Financial instruments and bullion must be saleable 
under ordinary circumstances with reasonable promptness at a fair mar
ket value determined by quotations based on actual transactions, on an 
auction or similarly available daily bid and ask price market. 

(b) Written Policies. Before engaging in any real estate lend
ing, a credit union shall adopt and maintain written policies that are 
appropriate for the size of the credit union and the nature and scope 
of its operation. When formulating the real estate lending policy, the 
credit union should consider both internal and external factors, such 
as its size and condition, expertise of its lending staff, avoidance of 
undue concentrations of risk, compliance with all real estate laws and 
rules, and general market conditions. Each policy must be consistent 
with safe and sound lending practices and establish appropriate limits 
and standards for extensions of credit that are secured by liens on or 
interests in real estate, or that are made for the purpose of financing 
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(A) Unimproved land held for investment/speculation
-Loan to value limit 60% 

(B) Construction and Development: commercial, mul
tifamily, and other nonresidential--Loan to value limit 75% 

(C) Interim Construction: owner-occupied residential 
real estate--Loan to value limit 90% 

(D) Owner occupied residential real estate (other than 
home equity)--Loan to value limit 95% 

(E) Other residential real estate such as a second or va
cation home--Loan to value limit 90% 

(F) Home equity--Loan to value limit 80% 

(G) All Other--Loan to value limit 80% 

(2) The regulatory loan-to-value limits should be applied to 
the underlying property that collateralizes the loan. In determining the 
loan to-value ratio, a credit union shall include the aggregate amount 
of all sums borrowed, including the outstanding balances, plus any un
funded commitment or line of credit from all sources on an item of 
collateral, divided by the market value of the collateral used to secure 
the loan. 

(d) Maximum Maturities. Notwithstanding the general 
15-year maturity limit on lending transactions to members, the board 
of directors shall establish [in] written [policy] internal maximum 
maturities for real estate lending transactions. These maturities should 
not exceed the following regulatory limits: 

(1) Improved residential real estate loans (owner-occupied, 

permanent improvements to real estate. The policies shall, in addition 
to the general requirements of §91.701(d) [§91.701(c)] of this title (re
lating to Lending Powers), address the following, as applicable: 

(1) Title insurance; 

(2) Escrow administration; 

(3) Loan payoffs; 

(4) Collection and foreclosure; and 

(5) Servicing and participation agreements. 

(c) Loan to Value Limitations. 

(1) The board of directors shall establish its [their] own  in
ternal loan-to-value limits for real estate loans based on type of loan. 
These internal limits, however, shall not exceed the following regula
tory limits: 

first lien)--40 years 

(2) Improved residential real estate loans (not owner-occu
pied, first lien)--30 years 

(3) Interim construction loans--18 months 

(4) Manufactured home (first lien)--20 years 

(5) Home equity loans--20 years (second lien)--30 years 
(first lien) 

(6) Home improvement loans--20 years 

(7) All other loans--15 years 

(e) Mortgage Fraud Notice. A credit union must provide to 
each applicant for a home loan a written notice at closing. The notice 
must be provided on a separate document, be in at least 14-point type, 
and have the following or substantially similar language: "Warning: In
tentionally or knowingly making a materially false or misleading writ

ten statement to obtain property or credit, including a mortgage loan, is 
a violation of §32.32, Texas Penal Code, and, depending on the amount 
of the loan or value of the property, is punishable by imprisonment for a 
term of 2 years to 99 years and a fine not to exceed $10,000. "I/we, the 
undersigned home loan applicant(s), represent that I/we have received, 
read, and understand this notice of penalties for making a materially 
false or misleading written statement to obtain a home loan. "I/we 
represent that all statements and representations contained in my/our 
written home loan application, including statements or representations 
regarding my/our identity, employment, annual income, and intent to 
occupy the residential real property secured by the home loan, are true 
and correct as of the date of loan closing." On receipt of the notice, the 
applicant shall verify the information and execute the notice. A credit 
union must keep the signed notice on file with the records required un
der §91.701 of this title [§91.702]. 

(f) Excluded Transactions. It is recognized that there are a 
number of lending situations in which other factors significantly out
weigh the need to apply the regulatory loan-to-value limits. As a result, 
an exception to the loan-to-value limits is permissible for the following 
loan categories [These include]: 

(1) Loans that are covered through appropriate credit en
hancements in the form of readily marketable collateral or other ac
ceptable collateral. 

(2) Loans guaranteed or insured by the U.S. government 
or its agencies, provided that the amount of the guaranty or insurance 
is at least equal to the portion of the loan that exceeds the regulatory 
loan-to-value limit. 

(3) Loans guaranteed, insured, or otherwise backed by the 
full faith and credit of the state, a municipality, a county government, or 
an agency thereof, provided that the amount of the guaranty, insurance, 
or assurance is at least equal to the portion of the loan that exceeds the 
regulatory loan-to-value limit. 

(4) Loans that are to be sold promptly after origination, 
without recourse, to a financially responsible third party. 

(5) Loans that are renewed, refinanced, or restructured 
without the advancement of new funds or an increase in the line of 
credit (except for reasonable closing costs) where consistent with safe 
and sound credit union practices and part of a clearly defined and 
well-documented program to achieve orderly liquidation of the debt, 
reduce risk of loss, or maximize recovery on the loan. 

(6) Loans that facilitate the sale of real estate acquired by 
the credit union in the ordinary course of collecting a debt previously 
contracted in good faith. 

(g) Loans to 100% of Value. A credit union may make a loan 
in an amount up to 100% of the value of real property security if that 
part of the loan that exceeds the regulatory loan-to-value limit is guar
anteed or insured by a private corporation, organization, or other entity. 
The board of directors must ensure that the credit union exercises ap
propriate due diligence to ensure that any such guarantor or insurer has 
the financial capacity and willingness to perform under the terms of the 
guaranty or insurance agreement. 

(h) Registration of residential mortgage loan originators. Ti
tle V of the Housing and Economic Recovery Act of 2008 (Public 
Law 110-289) requires employees of a credit union who engage in the 
business of a mortgage loan originator to register with the Nationwide 
Mortgage Licensing System and Registry and to obtain a unique iden
tifier. A credit union must comply with the requirements imposed by 
Part 761 of the NCUA Rules and Regulations. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003548 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.708 

The Credit Union Commission (the Commission) proposes 
amendments to §91.708, concerning real estate appraisals or 
evaluations. The amendments substitute the phrase "amount of 
the loan or extension of credit" for the phrase "transaction value" 
for better accuracy, clarify when the commissioner may require 
an appraisal, allow a credit union to substitute a certification 
of value in certain renewal instances, and make other editing 
changes for clarity. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.708. Real Estate Appraisals or Evaluations. 

(a) Policies and Procedures. A credit union’s board of direc
tors is responsible for reviewing and adopting policies and procedures 
that establish and maintain an effective, independent real estate ap
praisal and evaluation program. A credit union’s selection criteria for 
individuals who may perform appraisals or evaluations must provide 
for the independence of the individual performing the evaluation. That 
is, the individual has neither a direct nor indirect interest, financial or 
otherwise, in the property or transaction. The individual selected must 
also be competent to perform the assignment based upon the individ
ual’s qualifications, experience, and educational background. An indi
vidual may be an employee of a credit union if the individual qualifies 

under the conditions and requirements contained in Part 722 of the Na
tional Credit Union Administration Rules and Regulations. 

(b) Loans Over $250,000. For real estate loans in which the 
amount of the loan or extension of credit [transaction value] exceeds 
$250,000, the credit union shall obtain a professional appraisal report 
by a state certified or licensed appraiser. The appraisal report shall be 
in writing and conform to generally accepted appraisal standards as ev
idenced by the Uniform Standards of Professional Appraisal Practice 
promulgated by the Appraisal Standards Board of the Appraisal Foun
dation, in Washington, D.C. 

(c) Loans $250,000 or Less. For a real estate loans with an 
amount of the loan or extension of credit [a transaction value] of  
$250,000 or less, the services of a state certified or licensed appraiser 
is not necessary; however, the credit union must obtain an appropriate 
evaluation of real property collateral that is [shall be] supported by a 
written estimate of market value either performed by a qualified indi
vidual who has demonstrated competency in performing evaluations 
or from tax appraisal data of a governmental entity. 

(d) Right to Require an Appraisal. The commissioner may re
quire an appraisal under this section [Reappraisals may be required by 
the commissioner on real estate or other property or interests therein 
securing loans], at the expense of the credit union, when the commis
sioner has reasonable cause to believe the value of the collateral [secu
rity] is overstated. 

(e) Existing Loans. In the case of renewal of a loan where 
there has been no obvious and material change in market conditions 
or physical aspects of the property that threatens the adequacy of the 
credit union’s real estate collateral protection after the transaction, even 
with the advancement of additional funds [are advanced by the credit 
union], a written certification of current value by the original appraiser 
or an acceptable substitute shall satisfy this section. 

(f) Other Appraisal Requirements. A [As applicable, a] credit  
union shall also comply with applicable [the] real estate appraisal re
quirements contained within Part 722 of the National Credit Union Ad
ministration Rules and Regulations. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 





Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003549 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 
7 TAC §91.710 

The Credit Union Commission (the Commission) proposes 
amendments to §91.710, concerning overdraft protection. The 
amendments provide that the credit union comply with the 
overdraft service requirements of the Federal Reserve System 
and make non-substantive editing changes for clarity. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
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will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.710. Overdraft Protection. 

(a) Written Policy [policy]. A credit union may advance 
money to a member to cover an account deficit without having a credit 
application from the borrower on file if the credit union has written 
policies and procedures adequate to address the credit, operational, 
and other risks associated with this type of program. The policy must: 

(1) Set a cap on the total dollar amount of all overdrafts 
the credit union will honor consistent with the credit union’s ability to 
absorb losses; 

(2) Establish a time limit no later than 60 calendar days 
from the date first overdrawn to charge off the overdraft balance if the 
[for a] member does not [to] repay the overdraft balance, or does not 
obtain an approved loan from the credit union[, otherwise the overdraft 
balance should be charged off]; 

(3) Limit the dollar amount of overdrafts the credit union 
will honor per account; 

(4) Institute prudent practices related to suspension of 
overdraft protection services; and 

(5) Establish the fee, if any, the credit union will charge 
members for honoring overdrafts. 

(b) Safety and Soundness Requirements. A credit union must 
manage the risks associated with an overdraft protection program in ac
cordance with safe and sound credit union principles. Accordingly, a 
credit union must establish and maintain effective risk management and 
control processes over its program. Such processes include appropri
ate recognition, treatment, and financial reporting, in accordance with 
generally accepted accounting principles, of income, expenses, assets, 
liabilities, and all expected and unexpected losses associated with the 
program. A credit union also shall assess the adequacy of its internal 
control and risk mitigation activities in view of the nature and scope of 
its overdraft protection program. 

(c) Communications with Member. A credit union shall care
fully review its overdraft protection program to ensure that market
ing and other communications concerning the program do not mislead 
members to believe that the program is a traditional line of credit or 
that payment of overdrafts is guaranteed. In addition, a credit union 
shall take reasonable precautions to make sure members are not misled 

about the correct amount of their account balance, or the costs or scope 
of the overdraft protection offered, and that it does not encourage irre
sponsible member financial behavior that potentially may increase risk 
to the credit union. 

(d) Other Requirements. A credit union shall also comply with 
the overdraft service requirements contained within Part 205 of the 
Federal Reserve System Rules and Regulations (Regulation E). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003550 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.711 

The Credit Union Commission (the Commission) proposes 
amendments to §91.711, concerning loan participations. The 
amendments rename the rule "Purchase and Sale of Member 
Loans" and rework subsection (b) of the rule to clarify  termi
nology and requirements for written policies. The amendments 
also specify that purchase and sale agreements be in writing 
with minimum terms and define the term "member loan." Fi
nally, the amendments also formalize the requirement that the 
credit union exercise independent judgment before purchasing 
a participation interest, incorporate the requirements of Part 
741 of National Credit Union Administration’s rules for some 
participation interests, and define sales with recourse. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 
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§91.711. Purchase and Sale of Member Loans [Loan Participations]. 

(a) Policies. A credit union may sell or purchase all or part of 
a participation interest in a member loan or pool of member loans in 
accordance with [participations in any type of loan it is authorized to 
make from other credit unions, credit union organizations, corporations 
or other financial organizations pursuant to] written policies adopted 
[established] by the board of directors that address the following mat
ters [. Such policies shall]: 

(1) The type of entities to which the credit union is autho
rized to sell participation interests in member loans; 

(2) The types of member loans in which the credit union 
may purchase or sell a participation interest and the types of participa
tion interests which may be purchased or sold; 

(3) The underwriting standards to be applied in the pur
chase of participation interests in member loans; 

(4) Limitations on the aggregate principal amount of par
ticipation interest in member loans that the credit union may purchase 
from a single entity as necessary to diversify risk, and limitations on 
the aggregate amount the credit union may purchase from all entities; 

(5) Provision for the identification and reporting of mem
ber loans in which participation interests are sold or purchased; and 

(6) Requirements for providing and securing in a timely 
manner adequate credit and other information needed to make an in
dependent judgment. 

[(1) Establish the standards for review;] 

[(2) Set up the aggregate limits on the amount of loans par
ticipations purchased from any single outside source; and] 

[(3) Require that all participations meet the underwriting, 
documentation, and compliance standards applied to loans of that type 
originated by the credit union. The credit union may also rely on the 
stated written underwriting standards of the originating lender, pro
vided it performs a due diligence review of the loan(s) that, at a mini
mum, confirms compliance with this subsection.] 

(b) Purchase and Sale Agreements. The sale or purchase of a 
member loan or participation interest must be based on a written agree
ment between the parties. Agreements to purchase or sell a member 
loan or a participation interest shall, at a minimum: 

(1) Identify the particular member loan(s) to be covered by 
the agreement; 

(2) Provide for the transfer of credit and other borrower 
information on a timely and continuing basis; 

(3) Provide for sharing, dividing, or assigning collateral; 

(4) Identify the nature of the participation interest(s) sold 
or purchased; 

(5) Set forth the rights and obligations of the parties and 
the terms and conditions of the sale; and 

(6) Contain any terms necessary for the appropriate admin
istration of the member loan and the protection of the participation in
terests of the credit union. 

[(b) For regulatory purposes, a credit union shall segregate and 
treat the purchase of a loan participation as an investment in accordance 
with Section 91.805 of this title (relating to Loan Participation Invest
ments), unless the participation is in a loan of a type that the credit 
union is authorized to make and the borrower is a member of the credit 
union or a member of another participating credit union.] 

(c) Member Loan Servicing. A credit union may sell to or pur
chase from any participant the servicing of any member loan in which 
it owns a participation interest. If a party other than the credit union 
will be servicing the member loan(s), the credit union shall ensure that 
all contracts require the servicer to administer the member loan(s) in 
accordance with prudent industry standards, and provide for a possible 
change of the servicer if performance is inadequate. 

(d) Definition. For purposes of this section, a member loan 
means a loan or extension of credit where the borrower(s) is a member 
of the credit union or a member of another participating credit union. 

(e) Independent Credit Judgment. A credit union that pur
chases a participation interest in a member loan has the responsibility of 
conducting member loan underwriting procedures on the member loan 
to determine that it complies with the policies of the credit union and 
meets the credit union’s credit standards. The credit union shall make a 
judgment on the creditworthiness of the borrower that is independent of 
the originating lender and any intermediary seller prior to the purchase 
of the participation interest and prior to any servicing action that alters 
the terms of the original agreement. This credit judgment may not be 
delegated to any person that is not an employee or independent agent of 
the credit union. A credit union that purchases a participation interest 
in a member loan may use information, such as appraisals or collateral 
inspections, furnished by the originating lender, or any intermediary 
seller; however, the purchasing credit union shall independently evalu
ate such information when exercising its independent credit judgment. 
The independent credit judgment shall be documented by a credit anal
ysis that considers the underwriting, documentation, and compliance 
standards that would be required by a prudent lender and shall include 
an evaluation of the capacity and reliability of the servicer. 

(f) Other Requirements. A credit union purchasing a partici
pation interest in a member loan from a lender that is not a credit union 
insured by the National Credit Union Share Insurance Fund, must also 
comply with applicable requirements contained within Part 741 of the 
National Credit Union Administration Rules and Regulations. 

(g) Sales with Recourse. When a member loan or participation 
interest is sold with recourse, it shall be considered, to the extent of the 
recourse, an extension of credit by the purchaser to the seller, as well 
as an extension of credit from the seller to the borrower(s). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003551 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.713 

The Credit Union Commission (the Commission) proposes 
amendments to §91.713, concerning indirect financing of motor 
vehicles or other chattels. The amendments rename the rule 
"Indirect Lending," add a requirement that the credit union 
periodically review statistics for compliance and concentration 
risk, and edit the rule for clarity. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 
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Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.713. Indirect Lending [Financing of Motor Vehicles or Other 
Chattels]. 

(a) Indirect Lending [Financing] Program. Credit unions may 
implement a program of indirect financing of motor vehicles and other 
tangible personal property. As used in this chapter, an indirect financ
ing is the credit union’s purchase [by a credit union] of a member’s 
retail installment contract [of a member] that is originated by a seller 
to finance the purchase of the motor vehicle or other property. 

(b) Contracts Treated as a Loan. For the purposes of this chap
ter, a retail installment contract purchased under this authority may be 
treated as a loan on the books and records of the credit union and is sub
ject to the same limitations and restrictions imposed upon loan trans
actions. As with other lending, the credit union is responsible for mak
ing the final underwriting decision. The seller may initially determine 
whether the prospective buyer is a member or eligible for membership 
in the credit union, but the final determination of membership eligibil
ity is the credit union’s responsibility [of the credit union]. 

(c) Authorization. Credit unions may purchase or [otherwise] 
hold retail installment contracts when authorized by applicable law. 
The retail installment contract must provide for a rate or amount of 
time price differential that does not exceed a rate or amount authorized 
by applicable law. 

         (d) Written Policies. The board of directors shall establish,
implement, and maintain prudent and reasonable written policies that 
are appropriate for the size and complexity of the credit union’s indirect 
lending program. The board must also ensure that the credit union has 
sufficient staff with the expertise to purchase, service, and monitor the 
program and the contract portfolio consistent with safe and sound credit 
union practices. The policies must be specific and detailed enough to 
foster prudent and compliant credit practices. 

(e) Third Party Providers. A credit union may rely on services 
provided by third parties to support its indirect lending activities. The 
board of directors must ensure that the credit union exercises appro
priate due diligence before entering into third party arrangements, and 
maintains effective oversight and control throughout the arrangement. 
This oversight and control should include a periodic review of each 
material seller’s retail installment contract statistics to ensure compli

ance with credit union credit criteria and to avoid undue concentrations 
of risk. 

(f) Subprime Indirect Lending. If a credit union conducts a 
program that includes subprime indirect lending, it must perform com
prehensive due diligence before engaging in and during that type of 
activity. At a minimum, due diligence shall focus on understanding 
the higher levels of credit, compliance, reputation, and other risks in
volved, plus the likelihood that origination, servicing, collections, op
erating, and capital costs will increase. The strategic decision to en
gage in subprime indirect lending must also be supported by a sound 
business plan that establishes measurable financial objectives as well 
as limitations on growth, volume, and concentrations. For the purposes 
of this section, "subprime indirect lending" refers to programs that tar
get borrowers with weakened credit histories typically characterized by 
payment delinquencies, previous charge-offs, judgments, or bankrupt
cies. Such programs may also target borrowers with questionable re
payment capacity evidenced by low credit scores or high debt-burden 
ratios. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003552 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §91.719 

The Credit Union Commission (the Commission) proposes 
amendments to §91.719, concerning loans to officials and 
senior management employees. The amendments add titles to 
subsections for clarity, reduce the frequency of reports to the 
board, and add a requirement that the board of directors’ review 
of these loans be made a part of the minutes. 

The amendments are proposed as a result of the Texas Credit 
Union Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben
efits anticipated as a result of enforcing the rule will be greater 
clarity and ease of use of the rule. There will be no effect on 
small or micro businesses as a result of adopting the amended 
rule. There is no economic cost anticipated to credit unions or 
individuals for complying with the amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subchap
ter D of the Texas Finance Code, and under Texas Finance 
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Code §124.001, which authorizes the Commission to adopt 
rules regarding loans to members. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.001. 

§91.719. Loans to Officials and Senior Management Employees. 

(a) Prohibition on Preferential Rates, Terms, and Conditions. 
The rates, terms, conditions, and availability of any loan or other exten
sion of credit made to, or endorsed or guaranteed by, a director, senior 
management employee, member of the credit committee, or an imme
diate family member of any such individual shall not be more favorable 
than the rates, terms, conditions, and availability of comparable loans 
or credit to other credit union members. 

(b) Approval of Governing Board. Before making a loan, ex
tending credit, or becoming contractually liable to make a loan or ex
tend credit to a director, senior management employee, member of the 
credit committee, or an immediate family member of such individual, 
the board of directors must approve the transaction if the loan or the 
extension of credit or aggregate of outstanding loans and extensions of 
credit to any one person, the person’s business interests, and the mem
bers of the person’s immediate family is greater than 15% of the credit 
union’s net worth. A loan fully secured by shares in the credit union 
or deposits in other financial institutions shall not be subject to, or in
cluded in, the aggregate amounts included in this section. 

(c) Definition. For purposes of this section, senior manage
ment employees shall include the chief executive officer, any assistant 
chief executive officers (e.g. vice presidents and above), and the chief 
financial officer; and immediate family members shall include a per
son’s spouse or any other person living in the same household. 

(d) Aggregate Limit on Insider Loans. The aggregate of all  
outstanding loans or extensions of credit made to, or endorsed or guar
anteed by, all directors, credit committee members, senior management 
employees, and immediate family members of all such individuals, 
shall not exceed 20% of the credit union’s total assets. The require
ments described in this subsection shall apply unless waived in writing 
by the commissioner for good cause shown. 

(e) Reports to Governing Board. At least annually [semian
nually], the president shall make a report to the board of directors on 
the outstanding indebtedness of all directors, credit committee mem
bers, senior management employees, and immediate family members 
of such individuals. The Board’s review shall be included as part of 
the minutes of the meeting at which the report was presented. [Each 
report must ordinarily be retained at the credit union for a period of 
three years and shall not be filed with the Department unless specifi
cally requested.] The report required by this section shall include the 
following information: 

(1) The amount of each indebtedness; and 

(2) A description of the terms and conditions (including 
the interest rate, the original amount and date, maturity date, payment 
terms, security, if any, and any other unusual term or condition) of each 
extension of credit. 

(f) Governing Board Option. At the discretion of the Board, 
the reporting requirement of subsection (e) of this section may be 
waived for any individual if the aggregate amount of all outstanding 
loans and extensions of credit to that person, the person’s business 
interests, and the members of the person’s immediate family do not 
exceed the greater of $25,000 or one-quarter of one percent (.25%) of 
the credit union’s net worth. 





This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003553 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

CHAPTER 97. COMMISSION POLICIES AND 
ADMINISTRATIVE RULES 
SUBCHAPTER B. FEES 
7 TAC §97.115 

The Credit Union Commission (Commission) proposes new 
§97.115, concerning reimbursement of expenses for legal 
services. The proposed new rule permits the commissioner 
to recover the Credit Union Department’s (the Department) 
legal costs that result from the actions or inactions of a specific 
credit union. The rule excludes costs from proceedings where 
the credit union’s legal rights, duties, or privileges are being 
determined by the Department. The rule also excludes costs 
from proceedings where the individual credit union’s legal 
rights, duties, or privileges are being determined as against the 
Department. 

The new rule is proposed to more fairly allocate the cost of op
erating the Department among credit unions. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed new rule is in effect there will be 
no fiscal implications for state or local government as a result of 
enforcing or administering the rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed new rule is in effect, the public benefits an
ticipated as a result of enforcing the rule will be greater clarity 
and ease of use of the rule. There will be no effect on small or 
micro businesses as a result of adopting the rule. There is no 
economic cost anticipated to the credit union system or individ
uals for complying with the rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The new rule is proposed under Texas Finance Code, §15.402, 
which authorizes the Commission to establish reasonable and 
necessary fees for administering Title 2, Chapter 15 and Title 3, 
Subtitle D of the Texas Finance Code, and under Texas Finance 
Code §16.003, which permits the Department to set the amount 
of fees, penalties, charges and revenues required to carry out its 
functions. 

The specific sections affected by the proposed new rule are 
Texas Finance Code, §15.402 and §16.003. 

§97.115. Reimbursement of Expenses for Legal Services. 

(a) The commissioner may seek direct reimbursement of ex
penses, from an individual credit union for legal assistance incurred 
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solely and necessarily as a consequence of the actions or inactions of 
that credit union. To ensure that the rights and interest of all parties 
are protected, this section shall not apply to any adjudicative proceed
ings in which the legal rights, duties, or privileges of the credit union 
are being determined by the Department after an opportunity for hear
ing. This section also does not apply to court proceedings wherein the 
individual credit union’s legal rights, duties, or privileges are being de
termined as against the Department. 

(b) Unless the credit union appeals the charges, the full amount 
is due when the credit union receives the assessment from the Depart
ment. 

(c) If a credit union files a written notice of appeal, the Com
mission shall hear the appeal at its next regularly scheduled meeting. 
The Commission may take any action it considers to be fair and rea
sonable. 

(d) When possible, the Department will notify a credit union 
before the Department requests legal assistance which may be charged 
to a credit union under this section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003543 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

7 TAC §97.116 

The Credit Union Commission (Commission) proposes new 
§97.116, concerning recovery of cost for extraordinary services. 
The proposed new rule requires a credit union to reimburse 
the Credit Union Department (the Department) for expenses 
incurred if the credit union requires more than its proportionate 
share of Department resources. 

The new rule is proposed to more fairly allocate the cost of op
erating the Department among credit unions. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed new rule is in effect there will be 
no fiscal implications for state or local government as a result of 
enforcing or administering the rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed new rule is in effect, the public benefits an
ticipated as a result of enforcing the rule will be greater clarity 
and ease of use of the rule. There will be no effect on small or 
micro businesses as a result of adopting the rule. There is no 
economic cost anticipated to the credit union system or individ
uals for complying with the rule if adopted. 

Written comments on the proposal must be submitted  within 30  
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The new rule is proposed under Texas Finance Code, §15.402, 
which authorizes the Commission to adopt reasonable rules for 
administering Title 2, Chapter 15 and Title 3, Subtitle D of the 

Texas Finance Code, and under Texas Finance Code §16.003, 
which permits the Department to set the amount of fees, penal
ties, charges and revenues required to carry out its functions. 

The specific sections affected by the proposed new rule are 
Texas Finance Code, §15.402 and §16.003. 

§97.116. Recovery of Cost for Extraordinary Services. 

(a) In order to mitigate the financial stress placed on credit 
unions to fund the Department’s operations, the commissioner may 
seek direct reimbursement for the time and actual expenses incurred 
by the Department, which are unique and directly attributable to an in
dividual credit union. Expenses include personnel costs, transportation 
costs, meals, lodging, and other incidental expenses. 

(b) In the event the commissioner determines that the nature 
of a service is unusual and recovery of costs associated with the extra
ordinary service is appropriate, the Department shall provide advance 
notice to the credit union of its intention to recover expenses. Unless 
the credit union appeals the determination, the full amount is due when 
the credit union receives the bill from the Department. 

(c) In seeking reimbursement, the commissioner shall consider 
the amount of the costs involved, the nature of the service, the impact 
of the activity on other Department services, and other factors deemed 
appropriate. The commissioner may reduce the charges and bill the 
credit union less than the full amount of expenses associated with the 
service. 

(d) If a credit union files a notice of appeal, the Commission 
shall hear the appeal at its next regularly scheduled meeting. The Com
mission may take any action it considers to be fair and reasonable. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003544 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 837-9236 

TITLE 16. ECONOMIC REGULATION 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 61. COMBATIVE SPORTS 
16 TAC §§61.1, 61.10, 61.20 - 61.23, 61.30, 61.40 - 61.42, 
61.44, 61.47, 61.80, 61.105, 61.106 

The Texas Department of Licensing and Regulation ("Depart
ment") proposes amendments to existing rules at 16 Texas Ad
ministrative Code ("TAC") §§61.1, 61.10, 61.20 - 61.23, 61.30, 
61.40 - 61.42, 61.44, 61.47, 61.80, 61.105 and 61.106 regarding 
the combative sports program. 

These proposed rule changes are necessary to make appropri
ate clarifications in the rules for combative sports and to ensure 
the safety of combative sports contestants. The proposed rule 
changes were recommended by the Medical Advisory Commit-
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tee at its meeting on October 30, 2009, and at its meeting on 
April 30, 2010. 

The Department proposes to amend §61.1 to change the refer
ence from the rules to the chapter as well as remove the phrase 
"Combative Sports" and "Texas Department of Licensing and 
Regulation" to maintain consistency and uniformity of the text 
of the Authority section of all Department rule chapters. 

The Department proposes to amend §61.10 to include a new  
definition of "Badge" which is a department-issued credential 
provided to ringside officials who officiate at a combative sports 
event. Also included is a new definition of "Federal Identifica
tion Card" which is a nationally recognized identification card re
quired to compete in a combative sports event. The remaining 
definitions are renumbered appropriately. 

The Department proposes to amend §61.20(a) to clarify the cur
rent rules which require referees and ringside physicians who of
ficiate at regulated amateur events to be licensed or registered 
by the executive director. 

The Department proposes to amend §61.21(a)(2) to conform 
with the Department’s criminal conviction licensing standards 
which prohibit an applicant from having convictions for an of
fense directly relating to the duties and responsibilities of a ref
eree. 

Proposed amendments to §61.21(a)(3)(B)(ii) would allow a ref
eree to qualify for a Texas license when currently licensed and 
in good standing in another state whose licensing requirements 
are equivalent to those of Texas. 

Proposed new §61.21(b) would allow the executive director to 
waive licensing requirements for any applicant who is licensed 
and in good standing with  any department-approved sanctioning 
body such as the World Boxing Council or the World Boxing As
sociation. 

There are currently three classes of endorsements that show 
the class of bouts at which a referee may officiate. The pro
posed amendments to §61.21(c)(2) combine mixed martial arts 
and kickboxing into the same category of endorsement in order 
to simplify the endorsement process. 

The Department proposes to amend §61.22(a)(2) to conform 
with the Department’s criminal conviction licensing standards 
which prohibit an applicant from having convictions for an of
fense that directly relates to the duties and responsibilities of a 
judge. 

Proposed amendment §61.22(a)(3)(B)(ii) would allow a judge 
to qualify for a Texas license when currently licensed and in 
good standing in another state whose licensing requirements are 
equivalent to those of Texas. 

Proposed new §61.22(b) would allow the executive director to 
waive licensing requirements for any applicant who is licensed 
and in good standing with any department-approved sanctioning 
body such as the World Boxing Council or the World Boxing As
sociation. 

The Department proposes to amend §61.22(c) to allow judges 
applying for a license or license renewal to provide the Depart
ment with the results of a visual acuity test that has been per
formed within three years instead of one year, as is currently 
required. Because few states require ophthalmologic exams for 
judges, at times, judges who reside out-of-state and who are 
contracted to work events in Texas, are not able to do so be
cause they have not had an eye exam within the last year. This 

amendment is proposed to make it less burdensome for judges 
from out-of-state to officiate at events in Texas. 

The Department proposes to amend §61.23(c) to specify that 
a medical examination submitted by a fighter 36 years or older 
must have been performed within the previous twelve months 
to ensure that medical evaluations are made based upon the 
fighter’s current medical condition. 

The Department proposes new §61.23(f) to prohibit a promoter 
from lending his or her license to another person to promote an 
event. Proposed new §61.23(g) provides clarification that a pro
moter may work with another promoter as long as both persons 
are licensed. 

Section 61.30 is amended at its title to change "Department" to 
"Executive Director" to more accurately reflect the content of the 
section. The Department also proposes to amend §61.30(b), (c), 
(f), (g)(1), (h) - (l), and (o) - (q) to add the phrase "or his designee" 
after the term "executive director". The proposed amendments 
are added to provide clarification that the executive director may 
designate an individual to act on his behalf in regulating combat
ive sports events and to conform with §61.30(a) which provides 
that the executive director, or his designee, has complete au
thority over all phases of an event. 

The number of knockouts, suspensions and whether or not a 
fighter has the physical or mental ability to defend him or herself 
are critical health and safety concerns to look at when deter
mining an athlete’s suitability for licensure. For this reason, the 
Department proposes new §61.30(d)(1) - (10) to include spe
cific indicators that the executive director may use to evaluate a 
fighter’s overall physical condition. 

The Department proposes new §61.30(g)(2)(A) - (C) to include 
procedures for issuing badges to ring officials working an as
signed event. Because the technical zone must be kept clear so 
that injured fighters get unimpeded medical care and so that ring
side officials are not hindered in the performance of their duties, 
the proposed rule will ensure that only ringside officials autho
rized to work the  specific event will be in the technical zone. 

Proposed new §61.30(g)(6) provides that a ring official who uses 
his or her badge to gain entrance to an unassigned event may 
be removed from the rotation list. 

Existing regulation permits changing a rendered decision only 
when the compilation of a score card shows an error that would 
mean the decision was given to the wrong contestant. The De
partment proposes new §61.30(n)(1)(A) - (C) and (n)(2) to allow 
the executive director to also change a rendered decision when  
there was a violation of the rules and regulations which affected 
the results of a bout or when the winner of a bout tests positive 
for prohibited substances. 

The Department proposes to amend §61.40(a)(1)(A) to increase 
the surety bond requirement for promoters from $10,000 to 
$15,000 for guaranteeing payment of all obligations. This 
rule amendment is proposed to ensure that participants in a 
combative sports event will be compensated for their services 
when the promoter fails to bear financial all responsibility for the 
event. The Department has determined that of the claims made 
on surety bonds in the last several years, the $10,000 amount 
was not sufficient for payment of all claims. Increasing the bond 
amount will provide greater coverage for future claims. 

The Department proposes to amend §61.40(b)(3) to add the term 
"boxing" before registry and to include the national registry for 
Mixed Martial Arts ("MMA") contestants. These amendments 
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are proposed to distinguish the national boxing registry from the 
national mixed martial arts registry and to require promoters to 
provide current results for MMA contestants from the MMA na
tional registry. 

The Department proposes new §61.40(b)(8) to require that the 
promoter designate a seating area near the technical zone for 
ring officials and other individuals assigned to work the event to 
ensure that all personnel have seating during bouts at which they 
are not officiating. 

The Department proposes to add §61.40(b)(15) to require that a 
promoter schedule a minimum of six bouts for each MMA event 
and a maximum of 15 bouts. The remaining paragraphs are 
renumbered appropriately. 

The Department proposes to amend §61.40(b)(16)(A) to change 
the term cameramen to camera operators and to add the phrase 
"or his designee" after the term "Executive Director". 

The Department proposes to amend §61.40(b)(16)(B) to add the 
phrase "or his designee" after the term "Executive Director". 

The Department proposes to amend §61.40(b)(16)(C) to include 
the terms neck brace, defibrillator, backboard, and portable suc
tion to the portable medical equipment required to be on site for 
all contests. These items are currently being provided on site 
for all contests and this amendment reflects current emergency 
medical technical practices. The Department also proposes to 
add the phrase "or his designee" after the term "Executive Direc
tor". 

The Department proposes new §61.40(b)(17) to require the pro
moter to pay by check or money order the licensing fees of sec
onds, managers or ringside physicians who are not licensed at 
the time of the weigh-in. This expands the current requirement 
the promoter has to pay the licensing fees of contestants. 

The Department proposes to amend §61.40(d)(4) to change the 
term "sworn inventory" to "verified report" to conform to the statu
tory language of Texas Occupations Code §2052.152. The De
partment proposes an additional requirement that the report be 
on a department-approved form to conform to agency reporting 
standards. 

The Department proposes to amend §61.40(d)(7) to change box
ing event to combative sport event to include mixed martial arts. 
The proposed amendment to §61.40(d)(11) includes the phrase 
"or his designee" after the term "Executive Director". 

The Department proposes to amend §61.40(d)(8) to include the 
term "deadwood" to the type of tickets the promoter is required 
to hold in order to conform with current industry practices. 

The Department proposes new §61.40(d)(9) to specify that com
plimentary tickets issued in excess of twenty-five percent will be 
subject to the gross receipts tax. 

Proposed new §61.40(d)(10) amends the method of calculating 
gross receipts. 

Proposed new §61.40(f) clarifies the time frame in which a de
partmental audit will be conducted. 

The Department proposes to amend §61.41(d) to clarify that the 
safety of the contestants "shall" be the primary concern of the 
referee rather than "should" be the concern of the referee to more 
accurately reflect the referee’s responsibilities. 

The Department proposes to amend §61.42(g) to clarify that 
judges "shall" maintain focus during the bout rather than "will" 
in order to more accurately reflect the judges responsibilities. 

The Department proposes to amend §61.44(c) to require that 
the manager "or his designee" attend the referee’s rules meeting 
prior to the first contest of an event. This amendment is proposed 
to address circumstances when a manager with contestants in 
different locations is unable to be present at both rule meetings. 

The proposed amendment to §61.47(a) and new paragraphs (1) 
- (4) extends the age of medical examinations that a contestant 
must submit from thirty days to one year and ophthalmologic 
examinations from thirty days to six months in order to reduce 
the financial costs associated with medical testing. 

The Department proposed amendment to §61.47(o) and new 
subsections (p) - (q) prohibits the use of any drugs, alcohol, 
stimulants or injections before or during a bout, to require an 
applicant or licensee to provide a urine sample at the executive 
director’s direction and to codify a list of prohibited substances 
that would be conclusive evidence of a violation. The drugs pro
posed for inclusion in §61.47(q) are those covered by the World 
Anti-Doping Agency 2010 Prohibited List. 

The Department, after conducting an annual fee review pursuant 
to Texas Occupations Code §51.202 and determining that there 
is sufficient revenue to cover costs of the combative sports pro
gram, proposes to amend §61.80 to reduce the licensing fees for 
managers, seconds, matchmakers, referees, judges and time
keepers. 

The Department proposes to amend §61.105(b) to change 
"physicians scales" to "a department-approved scale" to also 
allow for the use of digital scales. 

The Department proposes new §61.106(f) to include guidelines 
for proper hand bandaging which is regarded as an important 
factor in maintaining fighters’ hands from being damaged. The 
proposed change conforms to the hand bandage requirements 
established by the Association of Boxing Commissions and is 
the current national standard. 

In addition to the changes identified above, the Department has 
made a few grammatical and technical corrections to the rules 
as proposed which include changing the terms "Commission", 
"Department," and "Executive Director"  to  lower case to match  
the use of the terms in the statute and changing the term "con
test" to "bout" to more accurately  reflect the terminology of the 
industry. 

William H. Kuntz, Jr., Executive Director has determined that, 
for the first five-year period the proposed amendments are in 
effect  there will be a  fiscal impact to state or local government 
as a result of changing the calculation of gross receipts to ex
empt twenty-five percent of complimentary tickets issued. Many 
states that host large combative sports events exempt a per
centage of complimentary tickets from the calculation of gross 
receipts. In addition, local governments will benefit from the  in
creased revenue generated by local hotel and motel taxes. The 
proposed amendment will allow the state of Texas to effectively 
compete with other states for televised major combative sports 
events that will provide significant revenue to the state’s general 
revenue fund and offset reductions in gross receipts revenues. 

Mr. Kuntz also has determined that, for each year of the first 
five-year period the amendments are in effect, the public will ben
efit from the proposed amendments to the rules as local commu
nities hosting major combative sports events will benefit from the  
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increased revenue generated by hotel and motel taxes. In addi
tion, the proposed rules will provide greater clarity and, therefore, 
certainty in the administration of the combative sports program. 

There will be an economic effect on small or micro-businesses 
or to persons who are required to comply with the rules as pro
posed. There are approximately 55 combative sports promoters 
who are currently licensed with the Department all of whom 
would be considered micro-businesses under Texas Govern
ment Code, Chapter 2006. The anticipated economic effect on 
the promoters, who  are required to comply with §61.40(a)(1)(A) 
would be the cost of underwriting a surety bond for an additional 
$5,000. On average, a $10,000 surety bond costs between 
$250 and $300 for a promoter with a good credit rating and it 
is anticipated that the cost of the additional coverage would 
increase the cost of the bond by approximately fifty percent. 
This would increase a promoter’s cost to purchase a bond by 
approximately $125 to $150. Costs to promoters with substan
dard credit would also increase by approximately fifty percent 
however the amount of the increase could vary widely because 
of the many subjective factors bond underwriters use in setting 
bond costs. 

While the increase in surety bonds will have an economic im
pact on promoters, the Executive Director is authorized to es
tablish the amount of the surety bond under Texas Occupations 
Code, Chapters 51 and 2052 and the increase is necessary to 
ensure that contestants and other combative sports participants 
are compensated for their services when a promoter fails to pay. 

Under Texas Government Code, Chapter 2006, the Department 
is required to consider alternative regulatory methods if they 
would be consistent with the health, safety, and environmental 
and economic welfare of the state. The Department has de
termined that there is not an alternative method to achieving 
the purpose of the proposed rule. Surety bonds are required to 
ensure that combative sports participants are compensated for 
their labor when a promoter fails to be responsible for the costs 
associated with a combative sport event. While the surety bond 
is necessary to protect participants, the Department has taken 
steps to minimize the adverse economic impact on promoters. 
The proposed surety bond increase has been set to be com
mensurate with, and not in excess of, the surety bond amount 
required for gross receipts taxes. 

Comments on the proposal may be submitted to Caroline 
Jackson, Legal Assistant, General Counsel’s Office, Texas 
Department of Licensing and Regulation, P.O. Box 12157, 
Austin, Texas 78711, or facsimile (512) 475-3032, or electroni
cally to erule.comments@license.state.tx.us. The deadline for 
comments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
Chapters 51 and 2052, which authorize the Texas Commission 
of Licensing and Regulation, the Department’s governing body, 
to adopt rules as necessary to implement these chapters and any 
other law establishing a program regulated by the Department. 

The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapters 51 and 2052. No 
other statutes, articles, or codes are affected by the proposal. 

§61.1. Authority. 

This chapter is [These rules are] promulgated under the authority of 
[the] Texas  Occupations Code, Chapter 2052[, "Combative Sports"] 
and [the] Texas Occupations Code, Chapter 51[, "Texas Department of 
Licensing and Regulation"]. 

§61.10. Definitions. 

The following words and terms have the following meanings: 

(1) Badge--A department-issued credential provided to 
timekeepers, judges, referees and ringside physicians who officiate at 
combative sports events. 

(2) [(1)] Chief second--The second designated by the con
testant as the primary advisor or assistant to the contestant. 

(3) [(2)] Code--The Texas Occupations Code, Chapter 
2052, "Combative Sports". 

(4) [(3)] Contestant--Any participant, including a profes
sional combative sports contestant, who competes in a combative sport 
event regulated by the Code. 

(5) [(4)] Deadwood--The numerical difference between 
tickets printed and tickets used. 

(6) Federal Identification Card--A nationally recognized 
identification card issued by the National Boxing Registry or the 
National Mixed Martial Arts Registry required for competition in a 
combative sport event. 

(7) Full Contact--Contact made while intentionally striking 
a blow with any part of the body to an opponent when the contact has 
the potential to temporarily disable or to injure an opponent. 

(8) [(5)] Knock-down--A knock-down occurs when any 
part of a contestant’s body, other than his feet, contacts the floor of the 
ring or fighting area as a result of a blow struck to the contestant by 
an opponent. 

(9) [(6)] License or Registration--A document issued by 
the executive director [Executive Director] permitting  a person to par
ticipate at an event or perform a function regulated by the Code. 

(10) [(7)] Manager--A person who, under contract, agree
ment, or other arrangement with a contestant undertakes to directly or 
indirectly, control, or administer a professional combative sports con
testant’s affairs. 

(11) [(8)] Matchmaker--One who arranges matches for 
professional combative sports contestants. 

(12) [(9)] Person--Any natural person, corporation, part
nership, association or other similar entity. 

(13) [(10)] Purse--The financial guarantee or any other re
muneration promised to contestants for participating in an event and 
includes guarantees for cable pay per view, radio, television or motion 
picture rights. 

(14) [(11)] Ring  Officials--Referees, judges, ringside 
physicians and timekeepers. 

(15) [(12)] Ringside Physician--An individual licensed to 
practice medicine by the Texas Medical Board [Texas State Board of 
Medical Examiners], and registered with the  department [Department]. 

(16) [(13)] Second--A person who provides assistance or 
advice to a contestant during a contest. 

(17) [(14)] Technical Zone--A restricted access alcoholic 
beverage free area located between the ringside and a department-ap
proved [department approved] barrier. 

(18) [(15)] Timekeeper--A person who is the official timer 
of the length of rounds/heats and the intervals between rounds/heats 
and counts when a contestant is down. 
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[(16) Full Contact--Contact made while intentionally strik
ing a blow with any part of the body to an opponent when the contact 
has the potential to temporarily disable or to injure an opponent.] 

§61.20. General Licensing Requirements. 
(a) Professional combative sports contestants, promoters, ref

erees, judges, seconds, matchmakers, managers, timekeepers, ringside 
physicians, and event coordinators who officiate or participate in a reg
ulated professional event[, other than a regulated amateur event,] au
thorized by the Code must be licensed or registered by the executive 
director. Referees and ringside physicians who officiate at regulated 
amateur events must also be licensed or registered by the executive di
rector [Executive Director]. 

(b) Amateur combative sports associations must be registered 
by the executive director [Executive Director]. 

(c) If a licensee or registrant, other than a contestant or a 
second, changes his address of record, the licensee or registrant shall 
inform the executive director [Executive Director] in writing of the 
change within 30 days of the change. 

(d) Each applicant must submit a completed application or re
newal form and the appropriate fees. 

(e) All licensing requirements for contestants should be com
pleted at least 72 hours before an event [a contest]. 

§61.21. Licensing Requirements--Referees. 
(a) To qualify for a new license as a referee, an applicant must: 

(1) be at least 21 years of age; 

(2) provide information sufficient for the department to 
verify that the applicant has not been convicted of an offense that 
directly relates to the duties and responsibilities of a referee [not have 
been convicted of a felony]; 

(3) demonstrate the ability to perform the functions of a 
referee by: 

(A) having completed a training program provided by, 
or approved by the executive director [Executive Director], that con
sists of classroom training and an internship program; or, 

(B) meeting one or more of the following:[;] 

(i) having at least three years active experience as a 
referee in the combative sport in which he seeks endorsement by having 
officiated in at least ten combative sporting events per year; 

(ii) being currently licensed and in good standing as 
a referee in a state that the executive director [Executive Director] has  
determined has licensing requirements that are equivalent to Texas’ 
requirements; or 

(iii) having formerly held a Texas referee’s license 
that lapsed in good standing. 

(b) These requirements may be waived by the executive di
rector for any applicant who is licensed and in good standing as a ref
eree with any department-approved sanctioning body such as the World 
Boxing Council, World Boxing Association, International Boxing Fed
eration, or World Boxing Organization. 

(c) [(b)] Referee licenses will be endorsed showing each class 
of bouts in which they may officiate with one or more of the following 
legends: 

(1) B (Boxing); and 

(2) M (Mixed martial arts and Kickboxing). [K (Kick-box
ing); and] 












[(3) M (Mixed martial arts).] 

(d) [(c)] An endorsement may be obtained by completion of 
classroom training and an internship program provided or approved by 
the executive director [Executive Director] for that class of endorse
ment. 

(e) [(d)] Persons renewing licenses, or obtaining new licenses 
on the basis of holding a license from another state or formerly having 
held a Texas license, may obtain one or more endorsements by provid
ing proof acceptable to the executive director [Executive Director] of  
previous experience refereeing contests in the class of endorsement(s) 
sought. 

(f) [(e)] Referees must have an endorsement for a class in order 
to referee events in that class. 

§61.22. Licensing Requirements--Judges. 

(a) To qualify for a new license as a judge, an applicant must: 

(1) be at least 21 years of age; 

(2) provide information sufficient for the department to 
verify that the applicant has not been convicted of an offense that 
directly relates to the duties and responsibilities of a judge; [not have 
been convicted of a felony; and,] 

(3) demonstrate the ability to perform the functions of a 
judge by: 

(A) having observed and completed score cards for all 
contests in at least five events while under the supervision of the depart
ment [Department] and scoring the contests in keeping with standards 
established by the executive director [Executive Director]; or, 

(B) meeting one or more of the following: 

(i) having at least three years active experience as 
a judge and/or referee by having officiated in at least ten combative 
sporting events per year; 

(ii) being currently licensed and in good standing as 
a judge in a state that the executive director [Executive Director] has  
determined has licensing requirements that are equivalent to Texas’ 
requirements; or 

(iii) having formerly held a Texas judge’s license 
that lapsed in good standing. 

(b) These requirements may be waived by the executive direc
tor for any applicant who is licensed and in good standing as a judge 
with any department-approved sanctioning body such as the World 
Boxing Council, World Boxing Association, International Boxing Fed
eration, or World Boxing Organization. 

(c) [(b)] To obtain or renew a license, a judge must provide test 
results showing visual acuity in each eye of at least 20/40 corrected. 
The test must have been performed by a licensed Optometrist or li
censed Ophthalmologist no more than three years [one year] before the 
application for licensure or license renewal is filed. 

§61.23. General Prohibitions. 

(a) Judges, Timekeepers, Matchmakers, Referees and Ring
side Physicians may not have a direct or indirect financial interest in 
any contestant. 

(b) Contestants and ring officials licensed under the Code may 
not participate in an illegal event. 

(c) Persons under the age of 17 will not be issued a license. 
Minors age 17 but not yet 18 may be issued a contestant’s license with 
a notarized written consent from a parent or guardian. A person age 
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36 or older applying for a contestant’s license shall also submit a re
port of favorable physical testing conducted within the previous twelve 
months including but not limited to an EEG (electroencephalography), 
and an EKG (electrocardiogram). The applicant may request an ad
ministrative hearing if the executive director [Executive Director] de
termines the physical testing results are not favorable in any way and 
fails to issue a license for that reason. 

(d) A matchmaker may not act as, and may not be licensed as; 
a contestant, ring official or second. 

(e) A promoter may not act as, and may not be licensed as; a 
referee, timekeeper, or judge. A promoter may be licensed as a man
ager and as a second. A promoter may be licensed as a contestant unless 
prohibited by Federal law. 

(f) A promoter shall not permit his promoter’s license to be 
used by another person. 

(g) Licensed promoters may engage in promotions with other 
licensed promoters so long as each promoter holds a valid unexpired 
license. 

(h) [(f)] No person shall be allowed to participate in an event 
[a contest] performing a function for which a license is required, unless 
the person has proof of identification and a current license. Acceptable 
proof of identification includes driver’s licenses, passport, state issued 
identification cards, federal identification [boxing] cards, or any other 
identification required by the executive director [Executive Director]. 

(i) [(g)] A  contestant [Contestant] may not act as, and may not 
be licensed as a judge [Judge]. 

(j) [(h)] A person [Person] who is an officer or director of a  
Ranking Organization may not act as, and may not be licensed as a 
judge [Judge]. 

§61.30. Responsibilities and Authority of the Executive Director [De-
partment]. 

(a) The executive director [Executive Director], or his de
signee, has complete authority over all phases of an event, including, 
but not limited to the weigh-in, matching of contestants, entrance 
to the forum, access [passes] to the technical zone, audit of ticket 
sales, [and] payment of purses and changing of a rendered decision in 
accordance with subsection (n). 

(b) For all professional events [contests] the  executive direc
tor, or his designee, [Executive Director] will assign the timekeepers, 
referees, ringside physicians and judges. 

(c) In title and championship bouts [contests,] the e xecutive 
director, or his designee, [Executive Director] will consult with the 
sponsoring or sanctioning bodies on the assignment of judges and refer
ees. The executive director, or his designee, [Executive Director] will  
make assignments for such bouts [contests]. 

(d) The executive director, or his designee, will evaluate an 
applicant’s or licensee’s fitness for licensure as a contestant based on 
the totality of his or her physical condition, taking into account the 
following indicators: 

(1) under the age of 18; 

(2) actual age; 

(3) number of bouts; 

(4) number of rounds fought; 

(5) number of identified injuries; 



(6) number of knockouts and technical knockouts suffered 
within the last 12 months, specifically those where the contestant lost 
consciousness; 

(7) periods of inactivity in excess of 12 calendar months; 

(8) ring record for the past twenty-four months; 

(9) weight, including fluctuations in weight; and 

(10) any health or mental condition that may contribute to 
the lack of ability to perform. 

(e) [(d)] The  executive director [Executive Director] may r e
quest medical tests to prove gender of a contestant. 

(f) [(e)] The  executive director, or his designee, [Executive Di
rector] may recognize and enforce disciplinary sanctions, disqualifica
tion, or medical suspensions imposed by other combative sport author
ities. If the executive director, or his designee, [Executive Director] 
proposes to deny licensure based on action of another jurisdiction, the 
applicant has a right to an opportunity for a hearing. 

(g) [(f)] Selection and Assignment of Ring Officials 

(1) The executive director, or his designee, [Executive Di
rector] will assign ring officials on a rotational basis from lists of li
censees and registrants. Assignments will be made to ensure the high
est degree of safety for contestants. The department [Department] will  
assist license holders and registrants in developing expertise in the 
combative sports of their choice, to include training and shadow of
ficiating. 

(2) To officiate at an assigned event, a ring official will be 
issued a department badge after executing a signed acknowledgement 
agreeing to the following terms. 

(A) The badge is the property of the department and 
may only be used at an event to which the ring official has been as
signed. 

(B) A ring official shall surrender the badge at any time 
at the direction of the executive director, or his designee, if used to 
gain access to a regulated event the ring official has not been assigned 
to work or for any other reason that violates department rules or the 
code. 

(C) Failure to surrender the badge upon direction of the 
executive director, or his designee, may result in disciplinary action and 
removal from the rotation list. 

(3) [(2)] The key determining factors for assigning ring of
ficials are: 

(A) the ring official’s level of expertise in connection 
with the level of expertise required for a particular bout [contests] and  
a particular combative sport; 

(B) the location of the event; 

(C) the location of the licensee’s residence; and 

(D) any other factors as determined by the executive di
rector [Executive Director]. 

(4) [(3)] A ring official who declines to work an event, will 
miss his rotation. 

(5) [(4)] The name of a ring official who declines to work 
an event five times in succession will be taken off of the rotation [rota
tional] list. 
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(6) A ring official who uses his badge to gain access to a 
regulated event to which he has not been assigned or who violates de
partment rules or the code may be removed from the rotation list. 

(7) [(5)] In order to be reinstated on the rotation list, an 
official may be required to complete additional training as determined 
by the executive director [Executive Director]. 

(8) [(6)] If a ring  official under this subsection substitutes 
for another who declined to work an event, the substituting official does 
not lose his place on the rotation [rotational] list. 

(h) [(g)] The  executive director, or his designee, [Executive 
Director] shall assign two timekeepers for each event, one to keep time 
and one to count for knock-downs. 

(i) [(h)] The  executive director, or his designee, [Executive Di
rector] may eject any person from an event who violates department 
[Department] rules or the Code. 

(j) [(i)] The e xecutive director, or his designee, [Executive 
Director] will not approve matches between contestants in different 
weight categories, except by weight tolerances as stated in §61.105. 

(k) [(j)] The  executive director, or his designee, [Executive Di
rector] will not approve matches between genders. 

(l) [(k)] The  executive director, or his designee, [Executive Di
rector] may waive the application of a rule to an event if he determines 
that such waiver will not negatively affect the safety of any contestant 
and that the spirit of the Code and this chapter [these rules] is served  
by such waiver. The waiver must be in writing or later confirmed in 
writing. 

(m) [(l)] Licensure or registration does not automatically au
thorize an individual to participate in an event. 

(n) [(m)] A decision rendered after a contest is final and shall 
not be changed unless : 

(1) following the rendition of a decision the executive di
rector determines that any one of the following occurred: [Executive 
Director, after a review of the judges’ scorecards, finds that a clerical 
or mathematical error resulted in an incorrect decision.] 

(A) the compilation of the score card of the judges 
shows an error which would mean that the decision was given to the 
wrong contestant; 

(B) there was a violation of the laws or rules and reg
ulations governing combative sports which affected the result of any 
bout; or 

(C) the winner of a bout tested positive immediately af
ter the bout for a substance listed in §61.47(q). 

(2) If the executive director determines that any of para
graph (1)(A) - (C) occurred with regards to any bout then the decision 
rendered shall be changed as the executive director may direct. 

(o) [(n)] The  executive director, or his designee, [Executive 
Director] may approve championship or title bouts [contests] if the d e
partment [Department] has recognized the sponsoring sanctioning or
ganization as a legitimate combative sport organization. 

(p) [(o)] The  executive director, or his designee, [Executive 
Director] may require of a contestant, neurological or other medical 
testing. 

[(p) The Executive Director may order a drug screen at any 
time for good cause. If a drug screen is performed the contestant is 
responsible for paying the costs of the drug screen.] 



















(q) The executive director, or his designee, [Executive Direc
tor] shall have sole control over the technical zone [Technical Zone] 
including but not limited to who may be admitted to the zone. 

§61.40. Responsibilities of the Promoter. 
(a) Bond and Insurance Requirements for Promoters 

(1) At the time of licensure and upon each renewal, a pro
moter applicant must submit to the department [Department] proof of 
financial responsibility by: 

(A) submitting a $15,000 [$10,000] surety bond written 
by a bonding company authorized to do business in the State [state] of  
Texas guaranteeing payment of all obligations, except gross receipts 
taxes, arising out of events promoted by the applicant which shall re
main in effect for four years after the effective cancellation date; and 

(B) submitting a $15,000 surety bond, written by a 
bonding company authorized to do business in the State of Texas, 
guaranteeing payment of gross receipts taxes owed for promoted 
events, which shall remain in effect for four years after the effective 
cancellation date. 

(2) The promoter shall provide insurance and pay all de
ductibles for contestants, to cover medical, surgical and hospital care 
with a minimum limit of $50,000 for injuries sustained while partici
pating in a contest and $100,000 to a contestant’s estate if he dies of in
juries received while participating in a contest. The insurance premium 
and deductibles shall not be deducted from the contestant’s purse. At 
least ten calendar days before an event, the promoter shall provide to 
the department [Department] for each event sponsored, a certificate of 
insurance showing proper coverage. The promoter shall supply to those 
participating in the event the proper information for filing a medical 
claim. 

(b) A promoter [Promoter] shall: 

(1) Bear all financial responsibility for the event. 

(2) Provide the department [Department] written notice of 
all proposed event dates, ticket prices, and participants of the main 
event, at least 21 days before the proposed event date and obtain writ
ten approval from the department [Department] to promote the event 
prior to advertising or selling tickets. Promoters who have cancelled or 
postponed two events in sequence after having obtained departmental 
[Departmental] approval for the events will be required to pay the per
mit fee set out in §61.80(c) [(b)] at the time the 21 day notice is filed. 
The fee will not be refunded. 

(3) Obtain written departmental approval for the fight card 
at least 10 working days before the event date. The request shall con
tain the full legal name, address, date-of-birth, Texas contestant li
cense number, Federal Identification number, weight, previous fight 
record (by supplying current results from the contestant’s boxing reg
istry recognized by the Professional Boxing Safety Act of 1996, 15 
USC §§6301-6313 or from Mixed Martial Arts, LLC the national reg
istry for MMA contestants), and number of rounds to be fought for 
each contestant. In addition, the department [Department] may require 
submission of certified birth certificates or other official evidence of 
identification. 

(4) Provide written notice to the department [Department] 
of any change in the card before the scheduled weigh-in. Notices an
nouncing changes or substitutions in the card must also be conspicu
ously posted at the box office and announced from the ring before the 
opening bout [contest]. 

(5) Provide to the department [Department], written notice 
of any change in the announced or advertised location, time or card 
cancellations before the scheduled weigh-in. 
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(6) Provide two ringside physicians, registered by the de
partment [Department], for each event. 

(7) Provide at least one registered physician to conduct pre
fight physicals. The department [Department] may require additional 
physicians depending on the event size. Provide a private area for the 
ringside physician to perform pre-fight examinations. 

(8) Provide a sufficient number of seats in a department-
designated area located in close proximity to the technical zone for use 
by ring officials and other individuals authorized and/or assigned by 
the department to work the event. 

(9) [(8)] Assure that beverages are only allowed in paper 
or plastic cups at the event. 

(10) [(9)] Immediately after the event, compensate the 
ringside physicians, timekeepers, judges, referees and contestants. 
Payment of percentage contracts shall be made when the amount can 
be determined. Payments that do not require additional accounting or 
auditing, shall be made in the presence of an authorized department 
[Department] representative. 

(11) [(10)] Provide no less than two private dressing rooms 
of adequate size for the contestants and their licensed managers, and 
seconds, and separate dressing rooms for male and female contestants. 
Only working department [Commission] employees, contract inspec
tors, media, physicians, licensed working ring officials, promoter, 
matchmaker, manager and seconds will be allowed in the dressing 
rooms. 

(12) [(11)] Ensure that no alcoholic beverages or illegal 
drugs are in the dressing room. 

(13) [(12)] Ensure the safety of the contestants, officials, 
and spectators. 

(A) There shall be a pre-fight plan and route to remove 
an injured contestant from the ring and arena. The [Upon request, the] 
promoter shall inform the department [Department] of the plan which 
[these plans. The plan] shall include the name and location of a local 
hospital emergency room. 

(B) A sufficient number of security personnel shall be 
retained to maintain order. 

(14) [(13)] Schedule no less than 24 or more than 60 rounds 
for each boxing event. No bout [event] shall exceed 10 rounds, except a 
championship or title bout [contest,] which shall not exceed 12 rounds. 
A sparring or exhibition bout [event] shall not exceed three rounds. 

(15) Schedule no less than 6 or more than 15 bouts for each 
mixed martial arts event. 

(16) [(14)] Ensure that the rules in §61.106 [set forth herein 
below] regarding equipment and gloves that apply to a particular type 
of event are followed and that each event is conducted in compliance 
with the following: 

(A) The ring apron shall be kept clear at all times of ob
jects including, but not limited to: cameras, microphones, and adver
tisements. A separate camera platform at a neutral corner of the ring 
for use by camera operators [cameramen] may be provided. Camera 
operators [Cameramen] may be allowed on the ring apron during rest 
periods, between bouts, or at the discretion of the executive director, 
or his designee [Executive Director]. No seats may be sold at the ring 
apron. 

(B) The technical zone [Technical Zone] shall be set up 
for the department [Department], according to the instructions of the 
executive director or his designee [Executive Director’s instructions]. 

 (C) All emergency medical personnel and portable 
medical equipment shall be located within the technical zone [Tech
nical Zone] during the event. There must be a resuscitator, oxygen, 
stretcher, a certified ambulance, neck brace, defibrillator, backboard, 
portable suction, and an emergency medical technician on site for all 
contests. The executive director, or his designee, [Executive Director] 
may require additional medical personnel and equipment depending 
on the number of matches scheduled. 

(D) The judges’ chairs shall be high enough that their 
shoulders shall be no lower than the ring floor. Physician ringside seats 
shall be in the neutral corner(s). 

(E) There shall be at least one, but no more than three, 
authorized promoter representative(s) at ringside at all times. Only the 
promoter’s representative(s), department [Department] officials, the 
press, physicians, representatives of sanctioning bodies, and judges 
shall sit at the ringside tables. For purposes of this subparagraph 
[rule], an event coordinator is a representative of the promoter. 

(17) Pay by check or money order the licensing fee of any 
contestant, second, manager, or ringside physician who intends to par
ticipate in a scheduled combative sports event and who is not licensed 
at the time of the event weigh-in. 

[(15) In the event that a person who is intended to be a 
Contestant is not licensed at the time of the weigh-in it is the promoter’s 
responsibility to pay the licensing fee by check or money order. No 
cash will be accepted.] 

(18) [(16)] Supervise the activities of employees and event 
coordinators to assure that promoted events are conducted in compli
ance with this chapter [these rules] and applicable statutes. 

(19) [(17)] Ensure that all advertising concerning an event 
he promotes accurately describes the event and does not include the 
names of any person or entity, other than the promoter, as a presenter 
of the event. 

(c) Contract requirements between Promoter and Contestant. 

(1) The promoter for an event shall have contracts with 
contestants executed in triplicate on department [Department] forms  
showing the amount of guarantee or percentage promised the number 
and time limit of rounds, when and where the contestants are sched
uled to appear, weight category, and other pertinent details governing 
the event. If applicable, the compensation section must include the 
specifics of television, radio and cable rights. The contract must define 
and provide for agreement on compensation if the opponent fails to ap
pear at the weigh-in or bout. All contracts must state the dollar amount 
or percentage withheld for expenses, taxes, advances, sanctions or any 
other items the promoter seeks to subtract from a contestant’s purse. 

(2) The promoter shall furnish one executed copy of the 
contract to the contestants or their managers, retain one, and submit 
one to the department [Department]. 

(3) All required information must be typed or legibly 
printed, and the contestant and promoter shall initial any changes or 
addenda. 

(d) Tickets 

(1) All tickets shall have printed on each half, the price in
cluding any service surcharge or handling fee, and event date. 

(2) Roll tickets with consecutive numbers shall be sold 
only at the box office on the day of the event [show]. 

(3) If there is no ticket manifest, tickets of different prices 
shall be printed on different colored ticket stock. 
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(4) The promoter shall submit a verified report [sworn in
ventory] to the  department [Department] of tickets delivered to any 
outlet or event sponsor. The report [inventory] shall account for any 
known overprints, changes, or extras and must be on a department-ap
proved form. 

(5) Tickets shall not be sold for more than the actual capac
ity of the location where the event is held. 

(6) All tickets shall be torn in half and one half returned to 
the ticket holder at the entrance gate. The other half shall be imme
diately deposited in a sealed container, where it is to remain until the 
department’s [Department’s] representative witnesses the opening of 
the container. No one shall pass through the gate without having their 
ticket torn or shall occupy a seat unless holding a ticket half or have a 
working pass or credential with a specific seat assignment indicated on 
them. Passes and or credentials may not be sold or bartered. 

(7) If a main event or special added attraction is postponed 
or cancelled for any reason, the promoter shall promptly refund ticket 
sales. A special added attraction is the appearance of any person or 
persons at any combative sports [boxing] event whose reputation or 
ability is calculated to increase attendance. Tickets in the hands of 
ticket services shall be returned to the promoter not later than when 
the box office at the combative sports [boxing] event site has closed. 

(8) Promoters shall hold tickets of every description used 
for any event, including deadwood, for at least 30 days after the event. 
The tickets shall be kept in separate packages for each event for audit 
purposes. 

(9) The promoter shall be responsible to pay the gross re
ceipts tax for complimentary tickets issued in excess of 25%. 

(10) Gross receipts shall be calculated as 3% of the face 
value of all tickets sold plus 3% of the face value of all complimentary 
tickets issued in excess of 25%. 

[(9) When computing gross receipts, the face value of tick
ets, except deadwood, shall be included whether the tickets were sold 
for cash, given away, or bartered for services provided.] 

(11) [(10)] Tickets shall be accounted for after the event 
and the executive director, or his designee, [Executive Director] may  
review the process, and may check the number of gate ticket containers 
and their seals or padlocks. 

(e) A promoter shall submit to the department [Department] a  
tax report and a 3% gross receipts tax payment within three business 
days of an event. 

(f) In the event of a departmental audit of a tax report autho
rized by §2052.152, of the Texas Occupations Code, a person subject 
to the financial audit shall make available used tickets, deadwood and 
additional exhibits to the department in the form and at a time estab
lished by the executive director, or his designee. 

§61.41. Responsibilities of the Referee. 
(a) Referees are responsible for enforcing the rules of the bouts 

[contest] and shall exercise immediate authority, direction and control 
over bouts [contests]. The referee shall conduct a rules meeting before 
the first bout of the event. 

(b) The referee may eject from an event any person who vio
lates the Code or department [Department] rules. If a second violates 
this chapter [these rules] or the Code, the referee may disqualify the 
seconds’ contestant. 

(c) If an assigned referee is unable to officiate, he shall notify 
the department [Department] at least fi ve hours before the event [con
test]. 















(d) The safety of contestants shall [should] be the primary con
cern of the referee at all times. The referee may stop any bout [contest]: 

(1) where there is reason to believe that continuing may 
result in serious injury to either contestant; 

(2) if a contestant cannot defend himself; 

(3) because of an injury or a contestant’s poor physical con
dition; or 

(4) if the referee feels that a contestant is not fighting in 
earnest. 

(e) If a contestant is accidentally fouled, including a head butt 
but can continue, the referee may stop the bout [contest,] for a rea
sonable time, and inform the judges and the contestant’s second of the 
accidental injury. 

(f) If a mouthpiece is knocked out, the referee shall call time 
during a break in the action, the contestant’s second will clean and rein
sert the mouthpiece. If the mouthpiece is spit out the same procedure 
will be followed and the referee may [can] charge the contestant with 
a foul. 

(g) The referee or executive director [Executive Director] may  
disqualify a contestant and declare the opponent the winner after one 
warning by the referee or a department [Department] representative for 
the use of profanity, obscene or threatening gestures by a contestant, his 
manager, or his second. 

(h) When a foul occurs, the referee shall call time and advise 
the judges of the foul and the number of points they should deduct. 

(i) Before each bout, the referee shall call the contestants and 
their chief seconds together for final instructions. The referee shall 
hold the chief second responsible for his contestant’s conduct during 
the bout [contest]. 

(j) When a low blow incapacitates a contestant, the referee 
shall give him reasonable time to recover. The referee may confer with 
the ringside physician. If a contestant shows an unwillingness to con
tinue because of a low-blow claim, and the referee has resumed the 
fight, that contestant shall be declared the loser by a technical knock
out. 

(k) Knock-downs. 

(1) When a blow to a contestant causes a knock-down, the 
referee shall order the opponent to go to the ring’s farthest neutral cor
ner, pointing to the corner, and immediately pick up the timekeeper’s 
count. 

(2) The referee shall audibly announce the passing of the 
seconds, accompanying the count with upward motions of his arm for 
each second and indicating the count with visual finger counts after 
each second. 

(3) The referee shall stop counting if the opponent does not 
remain in the neutral corner until the count is complete. 

(4) A contestant who is knocked down shall not be allowed 
to resume until the referee has finished counting to eight. 

(5) If a contestant who is knocked down rises before the 
count of ten and goes down again without being struck, the referee 
shall resume the count where he stopped. 

(6) When a round ends before a contestant who was 
knocked down rises, the bell shall not ring, and the count shall con
tinue. If the contestant rises before the count of ten, the bell shall ring 
ending the round. 
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(7) If the contestant who is knocked down does not rise be
fore the count of ten, the referee shall declare the opponent the winner 
by a knockout. 

(8) If the contestant appears to be seriously injured, without 
beginning a count, the referee may summon the ringside physician into 
the ring, and declare the bout terminated by knockout. 

(9) The referee’s count is the official count. 

(l) If a contestant does not answer the bell signifying the start 
of a round, the referee shall give a ten count and declare him the loser 
by a technical knockout. 

(m) If a contestant who has been knocked out of the ring or 
has fallen out of the ring during the bout [contest] fails to return imme
diately, the referee shall give the contestant 20 seconds to return to the 
ring. After a 20 second count, if the contestant has not returned to the 
ring, the referee shall count the contestant out as if he were down. No 
one may help contestants back into the ring. 

(n) If during the first four rounds a contestant is accidentally 
injured, and is unable to continue, or is pushed, knocked or falls out 
of the ring, and is injured by the fall and unable to return, the referee 
shall declare the bout a no decision. If such injury occurs during later 
rounds, all completed rounds and the partial round in which the bout is 
terminated shall be scored and the contestant ahead on points shall be 
declared the winner by technical decision. 

(o) A licensed referee may act as a judge or a timekeeper. 

(p) All referees must attend the rules meeting prior to the first 
bout [contest] of an event. 

§61.42. Responsibilities of Judges. 
(a) A majority vote of the judging officials decides the out

come of the bout [contest]. 

(b) If an assigned judge is unable to officiate, he shall notify the 
department [Department] at least  five hours before the event [contest]. 

(c) If a contest is stopped before the end of the fourth round 
because of an accidental foul, the bout [contest] shall be declared a 
no decision. If after the fourth round an accidental foul injury occurs 
or worsens and the bout [contest] is stopped, all completed and partial 
rounds shall be scored. The contestant ahead on points shall be declared 
the winner by technical decision. 

(d) Scoring shall be recorded only on a department [Depart
ment-approved] form. Once the form is completed, checked and signed 
by the official it must be given directly to the department [Department] 
supervisor for the event. Scoring forms are the property of the depart
ment [Department] and will be maintained in the official records of the 
event. 

(e) In all bouts [contests], the total points the judges give each 
contestant may be announced. 

(f) A licensed judge may act as a timekeeper. 

(g) A judge shall [will] at all times during a bout [contest] 
maintain focus on the bout [contest] even during rest periods. In order 
to maintain focus, judges shall [will] not engage in distractions includ
ing but not limited to: eating, talking, taking photographs, or carrying 
materials not related to the bout [contest]. 

§61.44. Responsibilities of Managers. 
(a) Managers shall deal fairly with contestants. 

(b) It is the contestant and manager’s joint responsibility to 
comply with all requirements, including rest periods and medical sus
pensions. 





(c) Managers or their designees, must attend the referee’s rules 
meeting conducted prior to the first bout [contest] of an event. 

§61.47. Responsibilities of Contestants. 

(a) Medical Examinations. Each contestant applying for a li
cense, or license renewal, shall submit on a department-approved [de
partment approved] form signed by an examining physician and an ex
amining ophthalmologist or optometrist: 

(1) Proof [proof] of having passed a comprehensive medi
cal examination within the previous twelve months; and 

(2) Proof of having passed an ophthalmologic medical ex
amination within the previous six months. 

(3) The comprehensive medical examination must also in
clude proof [thirty days of the date the application is signed by the 
applicant. Examining physicians, optometrists, and ophthalmologists 
must be licensed by a state, district or territory of the United States of 
America. The exam must include an ophthalmologic medical exami
nation completed by an Ophthalmologist or Optometrist and must in-
dicate] that within the last six months, the applicant has been tested for 
and is free of the Hepatitis C virus and the human immunodeficiency 
virus (HIV), and that the applicant is not acutely or chronically infected 
with the Hepatitis B virus by testing the Hepatitis B surface antigen for 
a non-reactive result, or by other medically acceptable testing proce
dure that establishes the absence of Hepatitis B infectivity. 

(4) Examining physicians, optometrists, and ophthalmolo
gists must be licensed by a state, district or territory of the United States 
of America. 

(b) A contestant applicant must submit to the department [De
partment] all information required by the department’s [Department’s] 
application. 

(c) A contestant may not perform under any name that does 
not appear in departmental records. 

(d) Contestants shall report to the weigh in at the scheduled 
time. 

(e) Contestants shall in good faith perform to the best of their 
abilities. 

(f) A contestant who commits a foul under this chapter [these 
rules] is subject to administrative sanctions and or penalties in addition 
to losing points during a contest. 

(g) Arguing with an official or refusing to obey the orders of 
an official is prohibited. 

(h) Contestants shall compete in proper ring attire. The trunks’ 
waistband shall not extend above the waistline and the hem may not 
extend more than two inches below the knee. Ring attire may not have 
sequins, buttons, tassels or any other decorative items that may become 
detached during a bout [contest]. A fitted mouthpiece shall be worn 
while competing. Shoes shall be of soft material and shall not be fitted 
with spikes, cleats, or hard heels. Contestants may not participate in 
any bout [contest] while wearing jewelry, including but not limited to, 
watches, rings, necklaces, bracelets, earrings, any type of stud used to 
penetrate body piercings. 

(i) All contestants shall be in the dressing room at least 45 min
utes before the event is scheduled to begin. The contestants shall be 
ready to enter the ring immediately after the preceding bout [contest] 
is finished. 

(j) After receiving final instructions from the referee, contes
tants may touch gloves or shake hands and then shall retire to their 
corners. 
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(k) After the referee or judge’s decision has been announced, 
both contestants and their seconds shall leave the ring when requested 
to do so by the referee. 

(l) Every contestant shall undergo a pre-fight physical exami
nation. If a contestant’s physical exam shows him unfit for competition, 
the contestant shall not participate in the contest. The manager, chief 
second, or contestant shall make an immediate report of the facts to the 
promoter and the department [Department]. 

(m) If a contestant becomes ill or injured and cannot take part 
in a bout [contest] for which he is under contract, he, his chief second, 
or his manager shall immediately report the facts to the promoter and 
the department [Department]. The contestant must submit to the de
partment [Department] medical proof of the injury or illness. 

(n) A positive Hepatitis C, or human immunodeficiency virus 
(HIV) test, or a positive Hepatitis B surface antigen test or other indi
cation of Hepatitis B infectivity will result in disqualification. 

(o) The administration or use of any drugs, [or] alcohol, stimu
lants, or injections in any part of the body, either before or during[, or up 
to 24 hours before] a bout to or by a contestant [contest] is prohibited 
unless a drug is prescribed, administered or authorized by a licensed 
physician and the executive director [Executive Director] authorizes 
the contestant to use the drug. If a contestant is taking prescribed or 
over the counter medication, he/she must inform the executive director 
[Executive Director] of such usage at least 24 hours prior to the bout 
[contest]. 

(p) A person who applies for or holds a license as a contestant 
shall provide a urine specimen for drug testing either before or after the 
bout, if directed by the executive director or his designee. The applicant 
or licensee is responsible for paying the costs of the drug screen. 

(q) A positive test (which has been confirmed by a laboratory 
authorized by the executive director or his designee) for any of the fol
lowing substances shall be conclusive evidence of a violation of sub
section (o). 

(1) Stimulants 

(2) Narcotics 

(3) Cannabinoids (marijuana) 








(4) Anabolic agents (exogenous and endogenous) 

(5) Peptide hormones 

(6) Masking agents 

(7) Diuretics 

(8) Glucocorticosteroids 

(9) Beta--2 agonists (asthma medications) 

(10) Anti-estrogenic agents 

(11) Alcohol 

(r) [(p)] As a condition of licensure, contestants waive right 
of confidentiality of medical records relating to treatment or diagno
sis of any condition that relates to the contestant’s ability to participate 
in a bout [contest]. All medical records submitted to the department 
[Department] are c onfidential, and shall be used only by the executive 
director [Executive Director] or  his [his/her] representative for the pur
pose of ascertaining the contestant’s ability to be licensed or participate 
in a bout [contest]. 

(s) [(q)] Medical disqualification of a contestant is for his own 
safety and may be made at the recommendation of the examining physi
cian or the department [Department]. If a contestant disagrees with a 

medical disqualification, medical suspension or rest period set at the 
discretion of a ringside physician or a disqualification set by the depart
ment [Department], he may request a hearing to show proof of fitness. 
The hearing shall be provided at the earliest opportunity after the de
partment [Department] receives a written request from the contestant 
or his manager. 

(t) [(r)] The following are gender specific provisions. 

(1) Male contestants must wear a protection cup, which 
shall be firmly adjusted before entering the ring. 

(2) Female contestants: 

(A) Must wear garments that cover their breasts; 

(B) Shall submit to a pregnancy test at weigh-in; 

(C) Will be disqualified by a positive pregnancy test; 
and, 

(D) May wear breast protection plates. 

(u) [(s)] Contestants must attend the referee’s rules meeting 
conducted prior to the first bout [contest] of an event.  

§61.80. Fees. 
(a) The annual fee shall accompany each license or registration 

application or renewal as follows. 

(1) Promoter--$900 

(2) Contestant--$20 

(3) Manager--$100 [$200] 

(4) Second--$20 [$30] 

(5) Matchmaker--$100 [$175] 

(6) Referee--$125 [$250] 

(7) Judge--$100 [$200] 

(8) Timekeeper--$30 [$40] 

(9) Ringside Physician--$25 

(10) Amateur Combative Sports Association--$50[.] 

(11) Event Coordinator--$200 

(b) Four year Federal Identification card--$20 

(c) Permit Fee--$100 per live professional event and the simul
taneous telecast of a live contest on a closed circuit telecast in which 
fees are charged for admission. 

(d) A fee submitted to obtain a license, permit or registration 
is nonrefundable. 

§61.105. Weight Categories and Weigh-in--Boxing and Kickboxing. 
(a) A promoter [Promoter] shall assure that the weigh-in takes 

place at a specific time set by the promoter and approved by the depart
ment [Department], generally between the hours of 2 p.m. of the day 
before the contest and 12 noon the day of the contest. The department 
[Department] must be notified ten days before the event. 

(b) A department-approved scale [Physician’s scales] must b e  
used for weighing-in contestants. The department [Department] may  
require that the scales be certified. 

(c) Contestants failing to meet contract weight shall have two 
hours to meet the allowances and be reweighed. 

(d) No contestant may engage in a contest where the weigh-in 
weight difference between contestants exceeds the allowance shown in 
the following "WEIGHT ALLOWANCE" schedule: 
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(1) 112 lbs. or under--3 lbs. 

(2) 113-118 lbs.--4 lbs. 

(3) 119-126 lbs.--5 lbs. 

(4) 127-135 lbs.--6 lbs. 

(5) 136-147 lbs.--8 lbs. 

(6) 148-160 lbs.--10 lbs. 

(7) 161-175 lbs.--12 lbs. 

(8) 176-200 lbs.--15 lbs. 

(9) 201 lbs. or over--No limit 

(e) If a contestant’s body weight at the time of weigh-in is 5% 
or more over his contracted weight, he shall be disqualified for the 
contest. 

(f) If in an attempt to make weight, a contestant shows evi
dence of dehydration, having taken diuretics, or other drugs, or having 
used any other harsh modality, the department [Department] shall dis
qualify the contestant on the advice of the examining physician. 

(g) Weight Divisions. The weight classes for boxing and kick-
boxing contests or exhibitions are shown in paragraphs (1) - (15) [the 
schedule below]. A contestant in a weight class may participate in a 
bout with a contestant in an adjacent weight class so long as their weight 
difference falls within the weight allowance shown in subsection (d) [of 
this section above] for the weight of the contestant weighing the least. 

(1) Flyweight--up to 112 lbs. 

(2) Super Flyweight--over 112 to 115 lbs. 

(3) Bantamweight--over 115 to 118 lbs. 

(4) Super Bantamweight--over 118 to 122 lbs. 

(5) Featherweight--over 122 to 126 lbs. 

(6) Super Featherweight--over 126 to 130 lbs. 

(7) Lightweight--over 130 to 135 lbs. 

(8) Super Lightweight--over 135 to 140 lbs. 

(9) Welterweight--over 140 to 147 lbs. 

(10) Super Welterweight--over 147 to 154 lbs. 

(11) Middleweight--over 154 to 160 lbs. 

(12) Super Middleweight--over 160 to 168 lbs. 

(13) Light Heavyweight--over 168 to 175 lbs. 

(14) Cruiserweight--over 175 to 200 lbs. 

(15) Heavyweight--over 200 lbs. 

§61.106. Ring and Glove Requirements--Boxing and Kickboxing 
Contests. 

(a) The ring shall be set up at least two hours before the contest 
is scheduled to begin. 

(b) Except as specifically otherwise authorized by the execu
tive director [Executive Director], rings shall meet the following: 

(1) Rings shall be square with sides not less than 16 feet 
or more than 24 feet inside the ropes, and the floor shall extend at 
least 24 inches beyond the ropes on all sides, and shall be of at least 
3/4-inch material, adequately supported, and padded with ensolite or 
similar closed-cell foam that is at least 1-inch thick; 



(2) The padding shall extend over the edge of the ring plat
form and have a top covering of canvas, duck, or similar material ap
proved by the department [Department]; 

(3) The covering shall be clean and be tightly stretched and 
laced to the ring platform and may not have tears, holes or overlapping 
seams; 

(4) The ring platform shall have at least three sets of steps 
into the ring during a contest: one set for each contestant’s corner and 
one set in the neutral corner to be used for the ringside physician and 
the department [Department]; 

(5) The ring corners shall be protected inside the ring with a 
urethane pad at least six inches wide, and shall be covered with material 
similar to the ring floor covering, and the covering must be long enough 
to cover all the rope joints; 

(6) Ring posts shall be made of a strong material, prefer
ably steel, and shall be at least three inches in diameter, and shall be 
secured under the ring to prevent spreading; 

(7) There shall be four ring ropes at least one inch in diam
eter evenly spaced, one foot apart with the lower rope being 18 inches 
above the ring floor; 

(8) The ropes shall be attached to the ring posts with turn
buckles and shall be stretched taut during all contests, and the bottom 
rope shall be padded with at least 2 inches of soft material; 

(9) Be equipped with a bell that makes a sound loud enough 
to be heard by the contestants, referee, and other officials; and, 

(10) Include in each contestant’s corner an appropriate re
ceptacle for spitting, a clean water bucket for the contestant’s use, and 
at least three chairs or stools labeled "seconds" to be used by the con
testant’s official seconds. 

(c) New gloves must be used for all professional main events. 
If gloves used in preliminary contests have been used before, they shall 
be whole, clean, in sanitary condition, and subject to inspection by 
the referee and department [Department] representatives. Any gloves 
found unfit shall not be used and must be replaced with acceptable 
gloves. There shall be extra sets of gloves on hand to be used in case 
gloves are broken or in any way damaged during a contest. 

(d) Contestants in all weight categories up to, and including 
147 lbs, shall use eight-ounce gloves. In heavier classes, they may wear 
ten-ounce gloves. Female contestants may wear 10-ounce gloves. 

(e) Promoters of professional events shall keep gloves used in 
an event in their possession for a minimum of seven days after the 
event and shall make them available for inspection by the department 
[Department] upon request. 

(f) Hand wraps shall be restricted to no more than twenty yards 
of soft gauze, not more than two inches wide. The gauze shall be held 
in place by no more than eight feet of adhesive tape, no more than one 
and one-half inches wide. The adhesive tape shall not cover any part 
of the knuckles when the hand is clenched to make a fist. The use of 
water, or any other liquid or material, on the tape is strictly prohibited. 
Hand wraps shall be applied in the dressing room in the presence of a 
department representative. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003555 
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♦ ♦ ♦ 

William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-7348 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 133. HOSPITAL LICENSING 
The Executive Commissioner of the Health and  Human Services  
Commission on behalf of the Department of State Health Ser
vices (department) proposes amendments to §§133.2, 133.41, 
and 133.163 and proposes adding new §133.49, concerning the 
regulation of general hospitals. 

BACKGROUND AND PURPOSE 

The amendments and new section are necessary to comply with 
legislation passed during the 81st Legislature, 2009, Regular 
Session. 

House Bill (HB) 643 added Health and Safety Code, Chapter 
259, which requires hospitals to comply with qualification stan
dards for employment of surgical technologists. 

HB 2626 amended Health and Safety Code, Chapter 323, which 
requires hospitals to provide forensic medical examinations for 
certain sexual assault victims. 

Senate Bill (SB) 1932 amended Health and Safety Code, Chap
ter 251, which allows hospitals to provide outpatient dialysis dur
ing declared disasters. 

SB 476 added Health and Safety Code, Chapter 257, relating to 
nurse staffing, and Chapter 258, relating to mandatory overtime 
for nurses prohibited. 

SB 203 amended Health and Safety Code, Chapter 98, involv
ing the reporting of health care-associated infections and pre
ventable adverse events in certain health care facilities to the 
department. 

The department regulates general hospitals as required by 
Health and Safety Code, Chapter 241. 

SECTION-BY-SECTION SUMMARY 

Amendments to §133.2 add definitions for nurse and surgical 
technologist. 

An amendment to §133.41(e) requires hospitals to provide, with 
documented consent, care to a sexual assault victim age 18 
years or older who has not reported the assault to a law enforce
ment agency, if the victim has arrived at the hospital not later 
than 96 hours after the time the assault occurred. 

An amendment to §133.41(g) requires hospitals to require a writ
ten, implemented, and enforced policy for reporting to the depart
ment certain healthcare-associated infections and preventable 
adverse events. 

Amendments to §133.41(f) and (o) require the governing body 
of a hospital to adopt, implement, and enforce a written nurse 
staffing policy; require hospitals to create a nurse staffing com
mittee as a standing committee, establish committee member

ship, require the committee to meet at least quarterly, and de
fine responsibilities of the committee; require a nurse services 
staffing plan and policies; require annual reporting to the de
partment on the nurse staffing policy, nurse staffing plan, nurse 
staffing committee, and nurse sensitive outcome measures used 
in the nurse staffing plan; require the adoption, implementation 
and enforcement of policies on use of mandatory overtime; pro
hibit hospitals from requiring a nurse to work mandatory overtime 
or using on-call time as a substitute for mandatory overtime; pro
hibit scheduling nurses for procedures expected to last beyond 
their scheduled shift; provide exceptions to the mandatory over
time prohibition in certain situations, including disasters or emer
gencies, and require the hospital to make and document a good 
faith effort to meet staffing needs through other measures; and 
require that a hospital may not suspend, terminate, discipline, 
or discriminate against a nurse who refuses to work mandatory 
overtime. 

An amendment to §133.41(t) allows hospitals to provide outpa
tient dialysis services when the Governor or the President of the 
United States declares a disaster in this state or another state. 

An amendment to §133.41(w) requires hospitals to adopt, imple
ment, and enforce policies related to the employment of surgical 
technologists. 

The new §133.49 requires hospitals to comply with reporting cer
tain healthcare-associated infections and preventable adverse 
events to the department in accordance with Health and Safety 
Code, §§98.103, 98.104, and 98.1045 (relating to Reportable In
fections, Alternative for Reportable Surgical Site Infections, and 
Reporting of Preventable Adverse Events). The department will 
promulgate rules to set forth the detailed requirements for report
ing. This information will allow the department to make avail
able patient safety information in Texas, including information 
related to healthcare-associated infections and preventable ad
verse events in a format that is available on an Internet website. 

An amendment to §133.163 establishes that outpatient renal 
dialysis shall not be performed in a hospital’s inpatient renal dial
ysis suite unless authorized during a disaster declaration, as ref
erenced in §133.41. 

FISCAL NOTE 

Renee Clack, Section Director, Health Care Quality Section, has 
determined that for each year of the first five-year period that the 
sections will be in effect, there will not be fiscal implications to 
state or local governments as a result of enforcing and adminis
tering the sections as proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Ms. Clack has also determined that there may be an adverse 
economic impact on small businesses or micro-businesses re
quired to comply with the sections as proposed. This was de
termined by interpretation of the rules that small businesses and 
micro-businesses may be required to alter their business prac
tices in order to comply with the sections. Section 133.41(f) and 
(o) (SB 476), related to nurse staffing and mandatory overtime, 
may have an economic impact on hospitals. 

Hospitals of any size, which have relied on the use of manda
tory overtime, may incur costs in providing nursing coverage for 
nurse members of the nurse staffing committee to attend meet
ings. There is a potential cost to hospitals that choose to hire 
additional nurses or use staffing agencies if nursing services are 
currently provided by the use of mandatory overtime; this is a 
business decision of the facility. There is no historical data to 
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determine costs or how many hospitals have used mandatory 
overtime of nurses to provide staffing. 

Hospitals that have relied on mandatory overtime have several 
options for providing nursing coverage, such as requesting cur
rently employed nurses to voluntarily work overtime, hiring ad
ditional nurses, using a float pool of nurses, working with nurse 
staffing agencies, or implementing potential solutions developed 
by the mandated nursing staffing committee. Hospitals may also 
consider these options to provide coverage during nurse staffing 
committee meetings. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There may be economic costs to persons who are required to 
comply with §133.41(f) and (o) (SB 476) as described in the small 
and micro-business impact analysis. There are no costs to per
sons who are required to comply with the proposed §§133.41(e) 
(HB 2626), 133.41(g) and 133.49 (SB 203), 133.41(f) and 133.63 
(SB 1932), or 133.41(w) (HB 643). There is no anticipated im
pact on local employment. 

PUBLIC BENEFIT 

In addition, Ms. Clack has also determined that, for each year of 
the first five years the sections are in effect, the public will ben
efit from adoption of the sections. The rules protect the health, 
safety, and welfare of patients receiving services in hospitals, 
hospital personnel, and the public. Alternative methods of com
pliance have been provided in these rules to allow facilities the 
flexibility to make business decisions based on their needs. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean  a
rule the specific intent of which is to protect the environment 

 

or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposal does not 
restrict or limit an owner’s right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Beth Pickens, 
Health Care Quality Section, Division of Regulatory Services, 
Department of State Health Services, P.O. Box 149347, Mail 
Code 2822, Austin, Texas 78714-9347, (512) 834-6752 or by 
email to beth.pickens@dshs.state.tx.us. Comments will be ac
cepted for 30 days following publication of the proposal in the 
Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies’ au
thority to adopt. 

SUBCHAPTER A. GENERAL PROVISIONS 
25 TAC §133.2 

STATUTORY AUTHORITY 

The amendment is authorized by Health and Safety Code, 
§241.026; concerning rules and minimum standards for the 
licensing and regulation of general hospitals; Health and Safety 
Code, Chapter 98, concerning the reporting the of health 
care-associated infections; Health and Safety Code, Chapter 
257, relating to nurse staffing, and Chapter 258, relating to 
mandatory overtime for nurses prohibited; Health and Safety 
Code, Chapter 259, concerning the surgical technologists at 
health care facilities; Health and Safety Code, Chapter 323, 
which requires hospitals to provide forensic medical exami
nations for certain sexual assault victims; Government Code, 
§531.0055, and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The amendment affects the Health and Safety Code, Chapters 
98, 241, 257, 258, 259, 323, and 1001; and Government Code, 
Chapter 531. 

§133.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (30) (No change.) 

(31) Nurse--A registered nurse or vocational nurse licensed 
under Occupations Code, Chapter 301. 

(32) [(31)] Outpatient--An individual who presents for di
agnostic or treatment services for an intended length of stay of less than 
24 hours; provided, however, that an individual who requires contin
ued observation may be considered as an outpatient for a period of time 
not to exceed a total of 48 hours. 

(33) [(32)] Outpatient services--Services provided to pa
tients whose medical needs can be met in less than 24 hours and are 
provided within the hospital; provided, however, that services that re
quire continued observation may be considered as outpatient services 
for a period of time not to exceed a total of 48 hours. 

(34) [(33)] Owner--One of the following persons or gov
ernmental unit which will hold or does hold a license issued under the 
statute in the person’s name or the person’s assumed name: 

(A) a corporation; 

(B) a governmental unit; 

(C) a limited liability company; 

(D) an individual; 

(E) a partnership if a partnership name is stated in a 
written partnership agreement or an assumed name certificate; 

(F) all partners in a partnership if a partnership name 
is not stated in a written partnership agreement or an assumed name 
certificate; or 

(G) all co-owners under any other business arrange
ment. 

(35) [(34)] Patient--An individual who presents for diag
nosis or treatment. 
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(36) [(35)] Pediatric and adolescent hospital--A general 
hospital that specializes in providing services to children and adoles
cents, including surgery and related ancillary services. 

(37) [(36)] Person--An individual, firm, partnership, cor
poration, association, or joint stock company, and includes a receiver, 
trustee, assignee, or other similar representative of those entities. 

(38) [(37)] Physician--A physician licensed by the Texas 
Medical Board. 

(39) [(38)] Physician assistant--A person licensed as a 
physician assistant by the Texas State Board of Physician Assistant 
Examiners. 

(40) [(39)] Podiatrist--A podiatrist licensed by the Texas 
State Board of Podiatric Medical Examiners. 

(41) [(40)] Practitioner--A health care professional li
censed in the State of Texas, other than a physician, podiatrist, or 
dentist. A practitioner shall practice in a manner consistent with their 
underlying practice act. 

(42) [(41)] Premises--A premises may be any of the fol
lowing: 

(A) a single building where inpatients receive hospital 
services; or 

(B) multiple buildings where inpatients receive hospital 
services provided that the following criteria are met: 

(i) all buildings in which inpatients receive hospital 
services are subject to the control and direction of the same governing 
body; 

(ii) all buildings in which inpatients receive hospital 
services are within a 30-mile radius of the primary hospital location; 

(iii) there is integration of the organized medical 
staff of each of the hospital locations to be included under the single 
license; 

(iv) there is a single chief executive officer for all of 
the hospital locations included under the license who reports directly 
to the governing body and through whom all administrative authority 
flows and who exercises control and surveillance over all administra
tive activities of the hospital; 

(v) there is a single chief medical officer for all of 
the hospital locations under the license who reports directly to the gov
erning body and who is responsible for all medical staff activities of 
the hospital; 

(vi) each hospital location to be included under the 
license that is geographically separate from the other hospital locations 
contains at least one nursing unit for inpatients which is staffed and 
maintains an active inpatient census, unless providing only diagnostic 
or laboratory services, or a combination of diagnostic or laboratory 
services, in the building for hospital inpatients; and 

(vii) each hospital that is to be included in the license 
complies with the emergency services standards: 

(I) for a general hospital, if the hospital provides 
surgery or obstetrical care or both; or 

(II) for a special hospital, if the hospital does not 
provide surgery or obstetrical care. 

(43) [(42)] Presurvey conference--A conference held with 
department staff and the applicant or the applicant’s representative to 

review licensure rules and survey documents and provide consultation 
prior to the on-site licensure inspection. 

(44) [(43)] Psychiatric disorder--A clinically significant 
behavioral or psychological syndrome or pattern that occurs in an in
dividual and that is typically associated with either a painful syndrome 
(distress) or impairment in one or more important areas of behavioral, 
psychological, or biological function and is more than a disturbance in 
the relationship between the individual and society. 

(45) [(44)] Quality improvement--A method of evaluating 
and improving processes of patient care which emphasizes a multidis
ciplinary approach to problem solving, and focuses not on individuals, 
but systems of patient care which might be the cause of variations. 

(46) [(45)] Registered nurse (RN)--A person who is cur
rently licensed by the Board of Nurse Examiners for the State of Texas 
as a registered nurse or who holds a valid registered nursing license 
with multi-state licensure privilege from another compact state. 

(47) [(46)] Special hospital--An establishment that: 

(A) offers services, facilities, and beds for use for more 
than 24 hours for two or more unrelated individuals who are regularly 
admitted, treated, and discharged and who require services more inten
sive than room, board, personal services, and general nursing care; 

(B) has clinical laboratory facilities, diagnostic X-ray 
facilities, treatment facilities, or other definitive medical treatment; 

(C) has a medical staff in regular attendance; and 

(D) maintains records of the clinical work performed 
for each patient. 

(48) [(47)] Stabilize--With respect to an emergency medi
cal condition, to provide such medical treatment of the condition neces
sary to assure, within reasonable medical probability, that no material 
deterioration of the condition is likely to result from or occur during 
the transfer of the individual from a facility, or that the woman has de
livered the child and the placenta. 

(49) Surgical technologist--A person who practices surgi
cal technology as defined in Health and Safety Code, Chapter 259. 

(50) [(48)] Transfer--The movement (including the dis
charge) of an individual outside a hospital’s facilities at the direction 
of any person employed by (or affiliated or associated, directly or indi
rectly, with) the hospital, but does not include such a movement of an 
individual who has been declared dead, or leaves the facility without 
the permission of any such person. 

(51) [(49)] Universal precautions--Procedures for disin
fection and sterilization of reusable medical devices and the appropriate 
use of infection control, including hand washing, the use of protective 
barriers, and the use and disposal of needles and other sharp instru
ments as those procedures are defined by the Centers for Disease Con
trol and Prevention (CDC) of the Department of Health and Human 
Services. This term includes standard precautions as defined by CDC  
which are designed to reduce the risk of transmission of blood borne 
and other pathogens in hospitals. 

(52) [(50)] Violation--Failure to comply with the licens
ing statute, a rule or standard, special license provision, or an order 
issued by the commissioner of state health services (commissioner) or 
the commissioner’s designee, adopted or enforced under the licensing 
statute. Each day a violation continues or occurs is a separate violation 
for purposes of imposing a penalty. 
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♦ ♦ ♦ 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003558 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 458-7111 x6972 

SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
25 TAC §133.41, §133.49 

STATUTORY AUTHORITY 

The amendment and new section are authorized by Health 
and Safety Code, §241.026; concerning rules and minimum 
standards for the licensing and regulation of general hospitals; 
Health and Safety Code, Chapter 98, concerning the reporting 
the of health care-associated infections; Health and Safety 
Code, Chapter 257, relating to nurse staffing, and Chapter 258, 
relating to mandatory overtime for nurses prohibited; Health and 
Safety Code, Chapter 259, concerning the surgical technolo
gists at health care facilities; Health and Safety Code, Chapter 
323, which requires hospitals to provide forensic medical exam
inations for certain sexual assault victims; Government Code, 
§531.0055, and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The amendment and new section affect the Health and Safety 
Code, Chapters 98, 241, 257, 258, 259, 323, and 1001; and 
Government Code, Chapter 531. 

§133.41. Hospital Functions and Services. 
(a) - (d) (No change.) 

(e) Emergency services. All licensed hospital locations, 
including multiple-location sites, shall have an emergency suite that 
complies with §133.161(a)(1)(A) of this title (relating to Requirements 
for Buildings in Which Existing Licensed Hospitals are Located) or 
§133.163(f) of this title, and the following. 

(1) - (5) (No change.) 

(6) Emergency services for survivors of sexual assault. 

(A) The hospital shall [must] develop, implement and 
enforce policies and procedures to ensure that a sexual assault survivor 
who presents to the hospital following a sexual assault receives one of 
the following [is]: 

(i) [provided] the care specified under subparagraph 
(B) of this paragraph; or 

(ii) stabilization and transfer [stabilized and trans
ferred] to a health care facility designated in a community-wide plan 
as the health care facility for treating sexual assault survivors, where 
the survivor will receive the care specified under subparagraph (B) of 
this paragraph. 

(B) A hospital providing [which provides] care to a sex
ual assault survivor shall provide the survivor with the following: 

(i) a forensic medical examination in accordance 
with Government Code, Chapter 420, Subchapter B; 

(I) if the examination has been requested by a 
law enforcement agency under Code of Criminal Procedure, Article 

          56.06, or is conducted under Code of Criminal Procedure, Article
56.065; or 

(II) for a victim age 18 or older who has not re
ported the assault to a law enforcement agency, if the victim has arrived 
at the facility not later than 96 hours after the time the assault occurred, 
and consents to the examination; 

(ii) a private area, if available, to wait or speak with 
the appropriate medical, legal, or sexual assault crisis center staff or 
volunteer until a physician, nurse, or physician assistant is able to treat 
the survivor; 

(iii) access to a sexual assault program advocate, if 
available, as provided by Code of Criminal Procedure, Article 56.045; 

(iv) the information form required by Health and 
Safety Code, §323.005; 

(v) a private treatment room, if available; 

(vi) if indicated by the history of contact, access to 
appropriate prophylaxis for exposure to sexually transmitted infec
tions; and 

(vii) the name and telephone number of the nearest 
sexual assault crisis center. 

[(i) a private area, if available, to wait and to speak 
with the appropriate medical, legal and sexual assault crisis center staff 
or volunteers until a physician, nurse, or other qualified medical per
sonnel is able to treat the survivor;] 

[(ii) a private treatment room, if available;] 

[(iii) a forensic medical examination in accordance 
with Government Code, Chapter 420, Subchapter B, if the examination 
has been approved by a law enforcement agency;] 

[(iv) access to a sexual assault program advocate, if 
available, as provided by Code of Criminal Procedure, Article 56.045;] 

[(v) the department’s standard Information Form for 
Sexual Assault Survivors, which may be obtained through the depart
ment’s website or by contacting the hospital licensing program at (512) 
834-6648;] 

[(vi) the name and telephone number of the nearest 
sexual assault crisis center; and] 

[(vii) if indicated, access to appropriate prophylaxis 
for exposure to sexually transmitted infections.] 

(C) The hospital must obtain documented consent be
fore providing the forensic medical examination and treatment. 

(D) [(C)] Upon request, the hospital shall submit to the 
department their plan for the provision of service to sexual assault sur
vivors. The plan must describe how the hospital will ensure that the 
services required under subparagraph (B) of this paragraph will be pro
vided. 

(i) The hospital shall submit the plan by the 60th day 
after the department makes the request. 
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(ii) The department will approve or reject the plan 
not later than 120th day following the submission of the plan. 

(iii) If the department is not able to approve the plan, 
the department will return the plan to the hospital and will identify the 
specific provisions with which the hospital’s plan failed to comply. 

(iv) The hospital shall correct and resubmit the plan 
to the department for approval not later than the 90th day after the plan 
is returned to the hospital. 

(f) Governing body. 

(1) - (7) (No change.) 

(8) Nurse Staffing. The governing body shall adopt, im
plement and enforce a written nurse staffing policy to ensure that an 
adequate number and skill mix of nurses are available to meet the level 
of patient care needed. The governing body policy shall require that 
hospital administration adopt, implement and enforce a nurse staffing 
plan and policies that: 

(A) require significant consideration be given to the 
nurse staffing plan recommended by the hospital’s nurse staffing 
committee and the committee’s evaluation of any existing plan; 

(B) are based on the needs of each patient care unit and 
shift and on evidence relating to patient care needs; 

(C) require use of the official nurse services staffing 
plan as a component in setting the nurse staffing budget; 

(D) encourage nurses to provide input to the nurse 
staffing committee relating to nurse staffing concerns; 

(E) protect from retaliation nurses who provide input to 
the nurse staffing committee; and 

(F) comply with subsection (o) of this section. 

(g) Infection control. The hospital shall provide a sanitary en
vironment to avoid sources and transmission of infections and commu
nicable diseases. There shall be an active program for the prevention, 
control, and surveillance of infections and communicable diseases. 

(1) Organization and policies. A person shall be designated 
as infection control professional. The hospital shall ensure that policies 
governing prevention, control and surveillance of infections and com
municable diseases are developed, implemented and enforced. 

(A) - (B) (No change.) 

(C) A written policy shall be adopted, implemented 
and enforced for reporting all reportable diseases to the local health 
authority and the Infectious Disease Surveillance and Epidemiology 
Branch, Department of State Health Services, MC 2822, P. O. Box 
149347, Austin, Texas 78714-9347 [1100 West 49th Street, Austin, 
Texas 78756-3199], in accordance with Chapter 97 of this title (re
lating to Communicable Diseases) , and Health and Safety Code, 
§§98.103, 98.104, and 98.1045 (relating to Reportable Infections, 
Alternative for Reportable Surgical Site Infections, and Reporting of 
Preventable Adverse Events). 

(D) (No change.) 

(2) - (3) (No change.) 

(h) - (n) (No change.) 

(o) Nursing services. The hospital shall have an organized 
nursing service that provides 24-hour nursing services as needed. 

(1) Organization. The hospital shall have a [an organized 
nursing service that provides 24-hour nursing care. The nursing service 

shall be] well-organized service with a plan of administrative authority 
and delineation of responsibilities for patient care. 

(A) - (E) (No change.) 

(2) Staffing and delivery of care. 

(A) - (E) (No change.) 

[(F) At a minimum, the following critical factors shall 
be considered in the determination of staffing levels:] 

[(i) patient characteristics and number of patients 
for whom care is being provided, including number of admissions, 
discharges and transfers on a unit;] 

[(ii) intensity of patient care being provided and 
variability of patient care across a nursing unit;] 

[(iii) scope of services provided;] 

[(iv) context within which care is provided, includ
ing architecture and geography of the environment, and the availability 
of technology; and] 

[(v) nursing staff characteristics, including staff 
consistency and tenure, preparation and experience, and the number 
and competencies of clinical and nonclinical support staff the nurse 
must collaborate with or supervise.] 

[(G) The hospital shall adopt, implement and enforce 
a written process for setting staffing levels that takes into account the 
critical factors specified in subparagraph (F) of this paragraph. The 
process shall include:] 

[(i) establishing presumptive or initial staffing lev
els that are recalculated at least annually or as necessary;] 

[(ii) setting staffing levels on a unit by unit basis or 
other bases appropriate to the hospital;] 

[(iii)] adjusting of staffing levels from shift to shift 
based on factors, such as, the intensity of patient care; and] 

[(iv) reporting to the advisory committee, as refer
enced in subparagraph (H) of this paragraph, showing variance be
tween desired and actual staffing levels, and an explanation for the 
variance. The reports shall be confidential and not subject to disclosure 
under Government Code, Chapter 552, and not subject to disclosure, 
discovery, subpoena or other means of legal compulsion for their re
lease.] 

(F) [(H)] The hospital shall establish a nurse staffing 
[designate an advisory] committee as a standing committee of the hos
pital. The committee shall be established in accordance with Health 
and Safety Code (HSC), §§161.031 - 161.033, to be responsible for 
soliciting and receiving input from nurses on the development, ongo
ing monitoring, and evaluation of the staffing plan. As provided by 
HSC, §161.032, the hospital’s records and review relating to evalua
tion of these outcomes and indicators are confidential and not subject 
to disclosure under Government Code, Chapter 552 and not subject to 
disclosure, discovery, subpoena or other means of legal compulsion 
for their release. As used in this subsection, "committee" or "staffing 
committee" means a nurse staffing committee established under this 
subparagraph. 

(i) The committee shall b e composed of: 

(I) [(i)] at least 60% [have, as one-half of its 
members,] registered nurses who are involved in direct patient care at 
least 50% of their work time and selected by their peers who provide 
direct care during at least 50% of their work time; 
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(II) [(ii)] [include] at least one representative 
from either infection control, quality assessment and performance 
[program] improvement or risk management; [and] 

(III) [(iii)] members who are representative of 
the types of nursing services provided at the hospital; and [to the extent 
feasible, represent multiple areas of nursing practice.] 

(IV) the chief nursing officer of the hospital who 
is a voting member. 

(ii) Participation on the committee by a hospital em
ployee as a committee member shall be part of the employee’s work 
time and the hospital shall compensate that member for that time ac
cordingly. The hospital shall relieve the committee member of other 
work duties during committee meetings. 

(iii) The committee shall meet at least quarterly. 



(iv) The responsibilities of the committee shall be to: 

(I) develop and recommend to the hospital’s gov
erning body a nurse staffing plan that meets the requirements of sub
paragraph (G) of this paragraph; 

(II) review, assess and respond to staffing con
cerns expressed to the committee; 

(III) identify the nurse-sensitive outcome mea
sures the committee will use to evaluate the effectiveness of the official 
nurse services staffing plan; 

(IV) evaluate, at least semiannually, the effec
tiveness of the official nurse services staffing plan and variations 
between the plan and the actual staffing; and 

(V) submit to the hospital’s governing body, at 
least semiannually, a report on nurse staffing and patient care outcomes, 
including the committee’s evaluation of the effectiveness of the offi 
cial nurse services staffing plan and aggregate variations between the 
staffing plan and actual staffing. 

(G) [(I)] The hospital shall adopt, implement and en
force a written official nurse services staffing plan. As used in this sub
section, "patient care unit" means a unit or area of a hospital in which 
registered nurses provide patient care. 

(i) The official nurse services staffing plan and poli
cies shall: 

(I) require significant consideration to be given 
to the nurse staffing plan recommended by the hospital’s nurse staffing 
committee and the committee’s evaluation of any existing plan; 





(II) be based on the needs of each patient care 
unit and shift and on evidence relating to patient care needs; 

(III) require use of the official nurse services 
staffing plan as a component in setting the nurse staffing budget; 

(IV) encourage nurses to provide input to the 
nurse staffing committee relating to nurse staffing concerns; 

(V) protect from retaliation nurses who provide 
input to the nurse staffing committee; and 

(VI) comply with subsection (o) of this section. 

(ii) The plan shall: 

(I) set minimum staffing levels for patient care 
units that are: 

(-a-) based on multiple nurse and patient con
siderations including: 

(-1-) patient characteristics and 
number of patients for whom care is being provided, including number 
of admissions, discharges and transfers on a unit; 

(-2-) intensity of patient care being 
provided and variability of patient care across a nursing unit; 

(-3-) scope of services provided; 

(-4-) context within which care is 
provided, including architecture and geography of the environment, 
and the availability of technology; and 

(-5-) nursing staff characteristics, 
including staff consistency and tenure, preparation and experience, 
and the number and competencies of clinical and non-clinical support 
staff the nurse must collaborate with or supervise. 

(-b-) determined by the nursing assessment 
and in accordance with evidence-based safe nursing standards; and 

(-c-) recalculated at least annually, or as nec
essary; 

(II) include a method for adjusting the staffing 
plan shift to shift for each patient care unit based on factors, such as, 
the intensity of patient care to provide staffing flexibility to meet patient 
needs; 

(III) include a contingency plan when patient 
care needs unexpectedly exceed direct patient care staff resources; 

(IV) [(I)] reflect current standards established 
by private accreditation organizations, governmental entities, national 
nursing professional associations, and other health professional orga
nizations [be consistent with standards established by the Texas nurse 
licensing board] and should be developed based upon a review of the 
codes of ethics developed by the nursing profession through national 
nursing organizations; 

(V) [(II)] include a mechanism for evaluating the 
effectiveness of the official nurse services staffing plan based on patient 
needs, nursing sensitive quality indicators, nurse satisfaction measures 
collected by the hospital and evidence based nurse staffing standards. 
[utilize outcomes and nursing-sensitive indicators as an integral role in 
setting and evaluating the adequacy of the staffing plan.] At least one 
from each of the following three types of outcomes shall be correlated 
to the adequacy of staffing: 

(-a-) nurse-sensitive patient outcomes se
lected by the nurse staffing committee [that are nursing-sensitive], 
such as, patient falls, adverse drug events, injuries to patients, skin 
breakdown, pneumonia, infection rates, upper gastrointestinal bleed
ing, shock, cardiac arrest, length of stay, or patient readmissions; 

(-b-) operational outcomes, such as, work-re
lated injury or illness, vacancy and turnover rates, nursing care hours 





per patient day, on-call use, or overtime rates; and 
(-c-) substantiated patient complaints related 

to staffing levels; 

(VI) [(III)] incorporate a process that facilitates 
the timely and effective identification of concerns about the adequacy 
of the staffing plan by the nurse staffing [advisory] committee es
tablished pursuant to subparagraph (F) [(H)] of this paragraph. This 
process shall include: 

(-a-) a prohibition on retaliation for reporting 
concerns; 

(-b-) a requirement that nurses report con
cerns timely through appropriate channels within the hospital; 

(-c-) orientation of nurses on how to report 
concerns and to whom; 
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(-d-) encouraging nurses to provide input to 
the committee relating to nurse staffing concerns; 

(-e-) review, assessment, and response by the 
committee to staffing concerns expressed to the committee; 

(-f-) [(-d-)] a process for providing feedback 
during the [advisory] committee meeting on how concerns are ad
dressed by the [advisory] committee established under subparagraph 
(F) [(H)] of this paragraph; and 

(-g-) [(-e-)] use of the nurse safe harbor peer 
review process pursuant to Occupations Code, §303.005; 

(VII) [(IV)] include policies and procedures that 
require: 

(-a-) orientation of nurses and other person
nel who provide nursing care to all patient care units to which they are 
assigned on either a temporary or permanent basis; 

(-b-) that the orientation of nurses and other  
personnel and the competency to perform nursing services is docu
mented in accordance with hospital policy; 

(-c-) that nursing assignments be congruent 
with documented competency; and 

(VIII) be used by the hospital as a component in 
setting the nurse staffing budget and guiding the hospital in assigning 
nurses hospital wide. 

[(V) when utilized as a means for meeting 
staffing needs, include policy and procedures for mandatory overtime. 
The policy and procedures shall include:] 

[(-a-) documentation of the basis and justifi 
cation for mandatory overtime;] 

[(-b-) an action plan for the reduction or elim
ination of the use of mandatory overtime to meet staffing needs;] 

[(-c-) a process for monitoring and evaluating 
the use of mandatory overtime; and] 

[(-d-) procedures for notifying nurses and 
other personnel who provide nursing care of the mandatory overtime 
policy. As used in this subsection, "mandatory overtime" means 
being required to work, other than on-call time, when not scheduled 
including beyond hours or days scheduled. Neither the length of the 
shift (whether 4, 8, 12, or 16 hours) nor the number of shifts scheduled 
to work (whether 4, 5, or 6 a week) is the determinative factor in 
defining mandatory overtime.] 

(iii) The hospital shall make readily available to 
nurses on each patient care unit at the beginning of each shift the 
official nurse services staffing plan levels and current staffing levels 
for that unit and that shift. 

(iv) [(ii)] There shall bea semiannual [an annual] 
evaluation by the staffing committee of the effectiveness of the official 
nurse services staffing plan and variations between the staffing plan and 
actual staffing. The[, including an] evaluation shall consider [of] the  
outcomes and nursing-sensitive indicators as set out in clause (ii)(V) 
[(i)(II)] of this subparagraph, patient needs, nurse satisfaction measures 
collected by the hospital, and evidence based nurse staffing standards. 
This evaluation shall be documented in the minutes of the [advisory] 
committee established under subparagraph (F) [(H)] of this paragraph  
and presented to the hospital’s governing body. Hospitals may deter
mine whether this evaluation is done on a unit or facility level basis. 
To assist the committee with the semiannual evaluation, the hospital 
shall report to the committee the variations between the staffing plan 
and actual staffing. This report of variations shall be confidential and 
not subject to disclosure under Government Code, Chapter 552 and not 
subject to disclosure, discovery, subpoena or other means of legal com
pulsion for their release. 



(v) [(iii)] The  staffing plan shall be retained for a 
period of two years. 

(H) [(J)] Nonemployee licensed nurses who are work
ing in the hospital shall adhere to the policies and procedures of the 
hospital. The CNO shall provide for the adequate orientation, supervi
sion, and evaluation of the clinical activities of nonemployee nursing 
personnel which occur within the responsibility of the nursing services. 

(I) The hospital shall annually report to the department 
on: 

(i) whether the hospital’s governing body has 
adopted a nurse staffing policy; 

(ii) whether the hospital has established a nurse 
staffing committee that meets the membership requirements of sub
paragraph (F) of this paragraph; 

(iii) whether the nurse staffing committee has evalu
ated the hospital’s official nurse services staffing plan and has reported 
the results of the evaluation to the hospital’s governing body; and 

(iv) the nurse-sensitive outcome measures the com
mittee adopted for use in evaluating the hospital’s official nurse ser
vices staffing plan. 








(3) Mandatory overtime. The hospital shall adopt, imple
ment and enforce policies on use of mandatory overtime. 

(A) As used in this subsection: 

(i) "on-call time" means time spent by a nurse who 
is not working but who is compensated for availability; and 

(ii) "mandatory overtime" means a requirement that 
a nurse work hours or days that are in addition to the hours or days 
scheduled, regardless of the length of a scheduled shift or the number of 
scheduled shifts each week. In determining whether work is mandatory 
overtime, prescheduled on-call time or time immediately before or after 
a scheduled shift necessary to document or communicate patient status 
to ensure patient safety is not included. 

(B) A hospital may not require a nurse to work manda
tory overtime, and a nurse may refuse to work mandatory overtime. 

(C) This section does not prohibit a nurse from volun
teering to work overtime. 

(D) A hospital may not use on-call time as a substitute 
for mandatory overtime. 

(E) The prohibitions on mandatory overtime do not ap
ply if: 

(i) a health care disaster, such as a natural or other 
type of disaster that increases the need for health care personnel, unex
pectedly affects the county in which the nurse is employed or affects a 
contiguous county; 

(ii) a federal, state, or county declaration of emer
gency is in effect in the county in which the nurse is employed or is in 
effect in a contiguous county; 

(iii) there is an emergency or unforeseen event of a 
kind that: 

(I) does not regularly occur; 

(II) increases the need for health care personnel 
at the hospital to provide safe patient care; and 

(III) could not prudently be anticipated by the 
hospital; or 
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(iv) the nurse is actively engaged in an ongoing 
medical or surgical procedure and the continued presence of the nurse 
through the completion of the procedure is necessary to ensure the 
health and safety of the patient. Scheduling nurses for procedures 
that could be anticipated to require the nurse to stay beyond the end 
of their scheduled shift constitutes mandatory overtime and shall be 
prohibited. 

(F) If a hospital determines that an exception exists 
under subparagraph (E) of this paragraph, the hospital shall, to the 
extent possible, make and document a good faith effort to meet the 
staffing need through voluntary overtime, including calling per diems 
and agency nurses, assigning floats, or requesting an additional day of 
work from off-duty employees. 

(G) A hospital may not suspend, terminate, or otherwise 
discipline or discriminate against a nurse who refuses to work manda
tory overtime. 

(4) [(3)] Drugs and biologicals. Drugs and biologicals 
shall be prepared and administered in accordance with federal and state 
laws, the orders of the individuals granted privileges by the medical 
staff, and accepted standards of practice. 

(A) All drugs and biologicals shall be administered by, 
or under supervision of, nursing or other personnel in accordance with 
federal and state laws and regulations, including applicable licensing 
rules, and in accordance with the approved medical staff policies and 
procedures. 

(B) All orders for drugs and biologicals shall be in writ
ing, dated, timed, and signed by the individual responsible for the care 
of the patient as specified under subsection (f)(6)(A) of this section. 
When telephone or verbal orders must be used, they shall be: 

(i) accepted only by personnel who are authorized 
to do so by the medical staff policies and procedures, consistent with 
federal and state laws; 

(ii) dated, timed, and authenticated within 48 hours 
by the prescriber or another practitioner who is responsible for the care 
of the patient and has been credentialed by the medical staff and granted 
privileges which are consistent with the written orders; and 

(iii) used infrequently. 

(C) There shall be a hospital procedure for immediately 
reporting transfusion reactions, adverse drug reactions, and errors in 
administration of drugs to the attending physician and, if appropriate, 
to the hospital-wide quality assessment and performance improvement 
program. 

(5) [(4)] Blood transfusions. 

(A) Transfusions shall be prescribed in accordance with 
hospital policy and administered in accordance with a written protocol 
for the administration of blood and blood components and the use of 
infusion devices and ancillary equipment. 

(B) Personnel administering blood transfusions and in
travenous medications shall have special training for this duty accord
ing to written, adopted, implemented and enforced hospital policy. 

(C) Blood and blood components shall be transfused 
through a sterile, pyrogen-free transfusion set that has a filter designed 
to retain particles potentially harmful to the recipient. 

(D) The patient must be observed during the transfusion 
and for an appropriate time thereafter for suspected adverse reactions. 

(E) Pretransfusion and posttransfusion vital signs shall 
be recorded. 

(F) When warming of blood is indicated, this shall 
be accomplished during its passage through the transfusion set. The 
warming system shall be equipped with a visible thermometer and 
may have an audible warning system. Blood shall not be warmed 
above 42 degrees Celsius. 

(G) Drugs or medications, including those intended for 
intravenous use, shall not be added to blood or blood components. A 
0.9% sodium chloride injection, United States Pharmacopeia, may be 
added to blood or blood components. Other solutions intended for in
travenous use may be used in an administration set or added to blood 
or blood components under either of the following conditions: 

(i) they have been approved for this use by the Fed
eral Drug Administration; or 

(ii) there is documentation available to show that ad
dition to the component involved is safe and efficacious. 

(H) There shall be a system for detection, reporting and 
evaluation of suspected complications of transfusion. Any adverse 
event experienced by a patient in association with a transfusion is to 
be regarded as a suspected transfusion complication. In the event of a 
suspected transfusion complication, the personnel attending the patient 
shall notify immediately a responsible physician and the transfusion 
service and document the complication in the patient’s medical record. 
All suspected transfusion complications shall be evaluated promptly 
according to an established procedure. 

(I) Following the transfusion, the blood transfusion 
record or a copy shall be made a part of the patient’s medical record. 

(6) [(5)] Reporting and peer review of a vocational or reg
istered nurse. A hospital shall adopt, implement, and enforce a pol
icy to ensure that the hospital complies with the Occupations Code 
§§301.401-301.403, 301.405 and Chapter 303 (relating to Grounds for 
Reporting Nurse, Duty of Nurse to Report, Duty of Peer Review Com
mittee to Report, Duty of Person Employing Nurse to Report, and Nurs
ing Peer Review respectively), and with the rules adopted by the Board 
of Nurse Examiners in 22 TAC §217.16 (relating to Minor Incidents), 
§217.19 (relating to Incident-Based Nursing Peer Review and Whistle-
blower Protections), and §217.20 (relating to Safe Harbor Peer Review 
for Nurses and Whistleblower Protections). 

(7) [(6)] Policies and procedures related to workplace 
safety. 

(A) The hospital shall adopt, implement and enforce 
policies and procedures related to the work environment for nurses 
which: 

(i) improve workplace safety and reduce the risk of 
injury, occupational illness, and violence; and 

(ii) increase the use of ergonomic principles and er
gonomically designed devices to reduce injury and fatigue. 

(B) The policies and procedures adopted under sub
paragraph (A) of this paragraph, at a minimum, must include: 

(i) evaluating new products and technology that in
corporate ergonomic principles; 

(ii) educating nurses in the application of ergonomic 
practices; 

(iii) conducting workplace audits to identify areas 
of risk of injury, occupational illness, or violence and recommending 
ways to reduce those risks; 

(iv) controlling access to those areas identified as 
having a high risk of violence; and 

35 TexReg 5708 July 2, 2010 Texas Register 



(v) promptly reporting crimes committed against 
nurses to appropriate law enforcement agencies. 

(8) [(7)] Safe patient handling and movement practices. 

(A) The hospital shall adopt, implement and enforce 
policies and procedures to identify, assess, and develop strategies to 
control risk of injury to patients and nurses associated with the lifting, 
transferring, repositioning, or movement of a patient. 

(B) The policies and procedures shall establish a 
process that, at a minimum, includes the following: 

(i) analysis of the risk of injury to both patients and 
nurses posed by the patient handling needs of the patient populations 
served by the hospital and the physical environment in which patient 
handling and movement occurs; 

(ii) education of nurses in the identification, assess
ment, and control of risks of injury to patients and nurses during patient 
handling; 

(iii) evaluation of alternative ways to reduce risks 
associated with patient handling, including evaluation of equipment 
and the environment; 

(iv) restriction, to the extent feasible with existing 
equipment and aids, of manual patient handling or movement of all or 
most of a patient’s weight to emergency, life- threatening, or otherwise 
exceptional circumstances; 

(v) collaboration with and annual report to the nurse 
staffing committee; 

(vi) procedures for nurses to refuse to perform or be 
involved in patient handling or movement that the nurse believes in 
good faith will expose a patient or a nurse to an unacceptable risk of 
injury; 

(vii) submission of an annual report to the govern
ing body on activities related to the identification, assessment, and de
velopment of strategies to control risk of injury to patients and nurses 
associated with the lifting, transferring, repositioning, or movement of 
a patient; and 

(viii) development of architectural plans for con
structing or remodeling a hospital or a unit of a hospital in which 
patient handling and movement occurs, with consideration of the 
feasibility of incorporating patient handling equipment or the physical 
space and construction design needed to incorporate that equipment 
at a later date. 

(p) - (s) (No change.) 

(t) Renal dialysis services. 

(1) Hospitals may provide inpatient dialysis services with
out an additional license under HSC Chapter 251. Hospitals providing 
outpatient dialysis services shall be licensed under HSC Chapter 251. 

(2) Hospitals may provide outpatient dialysis services 
when the governor or the president of the United States declares 
a disaster in this state or another state. The hospital may provide 
outpatient dialysis only during the term of the disaster declaration. 

(3) [(1)] Equipment. 

(A) Maintenance and repair. All equipment used by a 
facility, including backup equipment, shall be operated within manu
facturer’s specifications, and maintained free of defects which could be 
a potential hazard to patients, staff, or visitors. Maintenance and repair 
of all equipment shall be performed by qualified staff or contract per
sonnel. 

(i) Staff shall be able to identify malfunctioning 
equipment and report such equipment to the appropriate staff for 
immediate repair. 

(ii) Medical equipment that malfunctions must be 
clearly labeled and immediately removed from service until the mal
function is identified and corrected. 

(iii) Written evidence of all maintenance and repairs 
shall be maintained. 

(iv) After repairs or alterations are made to any 
equipment or system, the equipment or system shall be thoroughly 
tested for proper operation before returning to service. This testing 
must be documented. 

(v) A facility shall comply with the federal Food, 
Drug, and Cosmetic Act, 21 United States Code (USC), §360i(b), con
cerning reporting when a medical device as defined in 21 USC §321(h) 
has or may have caused or contributed to the injury or death of a patient 
of the facility. 

(B) Preventive maintenance. A facility shall develop, 
implement and enforce a written preventive maintenance program to 
ensure patient care related equipment used in a facility receives electri
cal safety inspections, if appropriate, and maintenance at least annually 
or more frequently as recommended by the manufacturer. The preven
tive maintenance may be provided by facility staff or by contract. 

(C) Backup machine. At least one complete dialysis 
machine shall be available on site as backup for every ten dialysis ma
chines in use. At least one of these backup machines must be com
pletely operational during hours of treatment. Machines not in use dur
ing a patient shift may be counted as backup except at the time of an 
initial or an expansion survey. 

(D) Pediatric patients. If pediatric patients are treated, 
a facility shall use equipment and supplies, to include blood pressure 
cuffs, dialyzers, and blood tubing, appropriate for this special popula
tion. 

(E) Emergency equipment and supplies. A facility shall 
have emergency equipment and supplies immediately accessible in the 
treatment area. 

(i) At a minimum, the emergency equipment and 
supplies shall include the following: 

(I) oxygen; 

(II) mechanical ventilatory assistance equip
ment, to include airways, manual breathing bag, and mask; 

(III) suction equipment; 

(IV) supplies specified by the medical director; 

(V) electrocardiograph; and 

(VI) automated external defibrillator or defibril
lator. 

(ii) If pediatric patients are treated, the facility shall 
have the appropriate type and size emergency equipment and supplies 
listed in clause (i) of this subparagraph for this special population. 

(iii) A facility shall establish, implement, and en
force a policy for the periodic testing and maintenance of the emer
gency equipment. Staff shall properly maintain and test the emergency 
equipment and supplies and document the testing and maintenance. 
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(F) Transducer protector. A transducer protector shall 
be replaced when wetted during a dialysis treatment and shall be used 
for one treatment only. 

(4) [(2)] Water treatment and dialysate concentrates. 

(A) Compliance required. A facility shall meet the re
quirements of this section. A facility may follow more stringent re
quirements than the minimum standards required by this section. 

(i) The facility administrator and medical director 
shall each demonstrate responsibility for the water treatment and 
dialysate supply systems to protect hemodialysis patients from adverse 
effects arising from known chemical and microbial contaminates that 
may be found in improperly prepared dialysate, to ensure that the 
dialysate is correctly formulated and meets the requirements of all 
applicable quality standards. 

(ii) The facility administrator and medical director 
must assure that policies and procedures related to water treatment and 
dialysate are understandable and accessible to the operator(s) and that 
the training program includes quality testing, risks and hazards of im
properly prepared concentrate and bacterial issues. 

(iii) The facility administrator and medical director 
must be informed prior to any alteration of, or any device being added 
to, the water system. 

(B) Water treatment. These requirements apply to water 
intended for use in the delivery of hemodialysis, including the prepa
ration of concentrates from powder at a dialysis facility and dialysate. 

(i) The design for the water treatment system in a 
facility shall be based on considerations of the source water for the 
facility and designed by a water quality professional with education, 
training, or experience in dialysis system design. 

(ii) When a public water system supply is not used 
by a facility, the source water shall be tested by the facility at monthly 
intervals in the same manner as a public water system as described 
in 30 TAC, §290.104 (relating to Summary of Maximum Contami
nant Levels, Maximum Residual Disinfectant Levels, Treatment Tech
niques, and Action Levels), and §290.109 (relating to Microbial Con
taminants) as adopted by the Texas Commission on Environmental 
Quality (TCEQ). 

(iii) The physical space in which the water treatment 
system is located must be adequate to allow for maintenance, testing, 
and repair of equipment. If mixing of dialysate is performed in the same 
area, the physical space must also be adequate to house and allow for 
the maintenance, testing, and repair of the mixing equipment and for 
performing the mixing procedure. 

(iv) The water treatment system components shall 
be arranged and maintained so that bacterial and chemical contaminant 
levels in the product water do not exceed the standards for hemodialy
sis water quality described in §4.2.1 (concerning Water Bacteriology) 
and §4.2.2 (concerning Maximum Level of Chemical Contaminants) 
of the American National Standard, Water Treatment Equipment for 
Hemodialysis Applications, August 2001 Edition, published by the As
sociation for the Advancement of Medical Instrumentation (AAMI). 
All documents published by the AAMI as referenced in this section 
may be obtained by writing the following address: 1110 North Glebe 
Road, Suite 220, Arlington, Virginia 22201. 

(v) Written policies and procedures for the operation 
of the water treatment system must be developed and implemented. 
Parameters for the operation of each component of the water treatment 
system must be developed in writing and known to the operator. Each 
major water system component shall be labeled in a manner that identi

fies the device; describes its function, how performance is verified and 
actions to take in the event performance is not within an acceptable 
range. 

(vi) The materials of any components of water treat
ment systems (including piping, storage, filters and distribution sys
tems) that contact the purified water shall not interact chemically or 
physically so as to affect the purity or quality of the product water ad
versely. Such components shall be fabricated from unreactive materi
als (e.g. plastics) or appropriate stainless steel. The use of materials 
that are known to cause toxicity in hemodialysis, such as copper, brass, 
galvanized material, or aluminum, is prohibited. 

(vii) Chemicals infused into the water such as 
iodine, acid, flocculants, and complexing agents shall be shown to be 
nondialyzable or shall be adequately removed from product water. 
Monitors or specific test procedures to verify removal of additives 
shall be provided and documented. 

(viii) Each water treatment system shall include re
verse osmosis membranes or deionization tanks and a minimum of two 
carbon tanks in series. If the source water is from a private supply 
which does not use chlorine/chloramine, the water treatment system 
shall include reverse osmosis membranes or deionization tanks and a 
minimum of one carbon tank. 

(I) Reverse osmosis membranes. Reverse osmo
sis membranes, if used, shall meet the standards in §4.3.7 (concerning 
Reverse Osmosis) of the American National Standard, Water Treat
ment Equipment for Hemodialysis Applications, August 2001 Edition, 
published by the AAMI. 

(II) Deionization systems. 
(-a-) Deionization systems, if used, shall 

be monitored continuously to produce water of one megohm-cen
timeter (cm) or greater specific resistivity (or conductivity of one 
microsiemen/cm or less) at 25 degrees Celsius. An audible and 
visual alarm shall be activated when the product water resistivity falls 
below this level and the product water stream shall be prevented from 
reaching any point of use. 

(-b-) Patients shall not be dialyzed on deion
ized water with a resistivity less than 1.0 megohm-cm measured at the 
output of the deionizer. 

(-c-) A minimum of two deionization (DI) 
tanks in series shall be used with resistivity monitors including audible 
and visual alarms placed pre and post the final  DI tank in the  system.  
The alarms must be audible in the patient care area. 

(-d-) Feed water for deionization systems 
shall be pretreated with activated carbon adsorption, or a comparable 
alternative, to prevent nitrosamine formation. 

(-e-) If a deionization system is the last 
process in a water treatment system, it shall be followed by an ultrafil
ter or other bacteria and endotoxin reducing device. 

(III) Carbon tanks. 
(-a-) The carbon tanks must contain acid 

washed carbon, 30-mesh or smaller with a minimum iodine number 
of 900. 

(-b-) A minimum of two carbon adsorption 
beds shall be installed in a series  configuration. 

(-c-) The total empty bed contact time 
(EBCT) shall be at least ten minutes, with the final tank providing at 
least five minutes EBCT. Carbon adsorption systems used to prepare 
water for portable dialysis systems are exempt from the require
ment for the second carbon and a ten minute EBCT if removal of 
chloramines to below 0.1 milligram (mg)/1 is verified before each 
treatment. 
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(-d-) A means shall be provided to sample the 
product water immediately prior to the final bed(s). Water from this 
port(s) must be tested for chlorine/chloramine levels immediately prior 
to each patient shift. 

(-e-) All samples for chlorine/chloramine 
testing must be drawn when the water treatment system has been 
operating for at least 15 minutes. 

(-f-) Tests for total chlorine, which include 
both free and combined forms of chlorine, may be used as a single 
analysis with the maximum allowable concentration of 0.1 mg/liter 
(L). Test results of greater than 0.5 parts per million (ppm) for chlorine 
or 0.1 ppm for chloramine from the port between the initial tank(s) 
and final tank(s) shall require testing to be performed at the final exit 
and replacement of the initial tank(s). 

(-g-) In a system without a holding tank, if 
test results at the exit of the final tank(s) are greater than the param
eters for chlorine or chloramine described in this subclause, dialysis 
treatment shall be immediately terminated to protect patients from ex
posure to chlorine/chloramine and the medical director shall be noti
fied. In systems with holding tanks, if the holding tank tests <1mg/L 
for total chlorine, the reverse osmosis (RO) may be turned off and the 
product water in the holding tank may be used to finish treatments in 
process. The medical director shall be notified. 

(-h-) If means other than granulated carbon 
are used to remove chlorine/chloramine, the facility’s governing body 
must approve such use in writing after review of the safety of the in
tended method for use in hemodialysis applications. If such methods 
include the use of additives, there must be evidence the product water 
does not contain unsafe levels of these additives. 

(ix) Water softeners, if used, shall be tested at the 
end of the treatment day to verify their capacity to treat a sufficient 
volume of water to supply the facility for the entire treatment day and 
shall be fitted with a mechanism to prevent water containing the high 
concentrations of sodium chloride used during regeneration from en
tering the product water line during regeneration. 

(x) If used, the face(s) of timer(s) used to control any 
component of the water treatment or dialysate delivery system shall 
be visible to the operator at all times. Written evidence that timers 
are checked for operation and accuracy each day of operation must be 
maintained. 

(xi) Filter housings, if used during disinfectant pro
cedures, shall include a means to clear the lower portion of the housing 
of the disinfecting agents. Filter housings shall be opaque. 

(xii) Ultrafilters, or other bacterial reducing filters, if 
used, shall be fitted with pressure gauges on the inlet and outlet water 
lines to monitor the pressure drop across the membrane. Ultrafilters 
shall be included in routine disinfection procedures. 

(xiii) If used, storage tanks shall have a conical or 
bowl shaped base and shall drain from the lowest point of the base. 
Storage tanks shall have a tight-fitting lid and be vented through a hy
drophobic 0.2 micron air filter. Means shall be provided to effectively 
disinfect any storage tank installed in a water distribution system. 

(xiv) Ultraviolet (UV) lights, if used, shall be moni
tored at the frequency recommended by the manufacturer. A log sheet 
shall be used to record monitoring. 

(xv) Water treatment system piping shall be labeled 
to indicate the contents of the pipe and direction of flow. 

(xvi) The water treatment system must be continu
ously monitored during patient treatment and be guarded by audible 
and visual alarms which can be seen and heard in the dialysis treat

ment area should water quality drop below specific parameters. Qual
ity monitor sensing cells shall be located as the last component of the 
water treatment system and at the beginning of the distribution sys
tem. No water treatment components that could affect the quality of 
the product water as measured by this device shall be located after the 
sensing cell. 

(xvii) When deionization tanks do not follow a 
reverse osmosis system, parameters for the rejection rate of the 
membranes must assure that the lowest rate accepted would provide 
product water in compliance with §4.2.2 (concerning Maximum Level 
of Chemical Contaminants) of the American National Standard, Water 
Treatment Equipment for Hemodialysis Applications, August 2001 
Edition published by the AAMI. 

(xviii) A facility shall maintain written logs of the 
operation of the water treatment system for each treatment day. The 
log book shall include each component’s operating parameter and the 
action taken when a component is not within the facility’s set parame
ters. 

(xix) Microbiological testing of product water shall 
be conducted. 

(I) Frequency. Microbiological testing shall be 
conducted monthly and following any repair or change to the water 
treatment system. For a newly installed water distribution system, or 
when a change has been made to an existing system, weekly testing 
shall be conducted for one month to verify that bacteria and endotoxin 
levels are consistently within the allowed limits. 

(II) Sample sites. At a minimum, sample sites 
chosen for the testing shall include the beginning of the distribution 
piping, at any site of dialysate mixing, and the end of the distribution 
piping. 

(III) Technique. Samples shall be collected im
mediately before sanitization/disinfection of the water treatment sys
tem and dialysis machines. Water testing results shall be routinely 
trended and reviewed by the medical director in order to determine if re
sults seem questionable or if there is an opportunity for improvement. 
The medical director shall determine if there is a need for retesting. 
Repeated results of "no growth" shall be validated via an outside labo
ratory. A calibrated loop may not be used in microbiological testing of 
water samples. Colonies shall be counted using a magnifying device. 

(IV) Expected results. Product water used to pre
pare dialysate, concentrates from powder, or to reprocess dialyzers for 
multiple use, shall contain a total viable microbial count less than 200 
colony forming units (CFU)/millimeter (ml) and an endotoxin concen
tration less than 2 endotoxin units (EU)/ml. The action level for the 
total viable microbial count in the product water shall be 50 CFU/ml 
and the action level for the endotoxin concentration shall be 1 EU/ml. 

(V) Required action for unacceptable results. If 
the action levels described at subclause (IV) of this clause are observed 
in the product water, corrective measures shall be taken promptly to 
reduce the levels into an acceptable range. 

(VI) Records. All bacteria and endotoxin results 
shall be recorded on a log sheet in order to identify trends that may 
indicate the need for corrective action. 

(xx) If ozone generators are used to disinfect any 
portion of the water or dialysate delivery system, testing based on the 
manufacturer’s direction shall be used to measure the ozone concen
tration each time disinfection is performed, to include testing for safe 
levels of residual ozone at the end of the disinfection cycle. Testing for 
ozone in the ambient air shall be conducted on a periodic basis as rec-
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ommended by the manufacturer. Records of all testing must be main
tained in a log. 

(xxi) If used, hot water disinfection systems shall be 
monitored for temperature and time of exposure to hot water as speci
fied by the manufacturer. Temperature of the water shall be recorded at 
a point furthest from the water heater, where the lowest water temper
ature is likely to occur. The water temperature shall be measured each 
time a disinfection cycle is performed. A record that verifies successful 
completion of the heat disinfection shall be maintained. 

(xxii) After chemical disinfection, means shall 
be provided to restore the equipment and the system in which it is 
installed to a safe condition relative to residual disinfectant prior to the 
product water being used for dialysis applications. 

(xxiii) Samples of product water must be submitted 
for chemical analysis every six months and must demonstrate that the 
quality of the product water used to prepare dialysate or concentrates 
from powder, meets §4.2.2 (concerning Maximum Level of Chemical 
Contaminants) of the American National Standard, Water Treatment 
Equipment for Hemodialysis Applications, August 2001 Edition, pub
lished by the  AAMI.  

(I) Samples for chemical analysis shall be col
lected at the end of the water treatment components and at the most 
distal point in each water distribution loop, if applicable. All other 
outlets from the distribution loops shall be inspected to ensure that the 
outlets are fabricated from compatible materials. Appropriate contain
ers and pH adjustments shall be used to ensure accurate determinations. 
New facilities or facilities that add or change the configuration of the 
water distribution system must draw samples at the most distal point 
for each water distribution loop, if applicable, on a one time basis. 

(II) Additional chemical analysis shall be sub
mitted if substantial changes are made to the water treatment system 
or if the percent rejection of a reverse osmosis system decreased 5.0% 
or more from the percent rejection measured at the time the water sam
ple for the preceding chemical analysis was taken. 

(xxiv) Facility records must include all test results 
and evidence that the medical director has reviewed the results of the 
water quality testing and directed corrective action when indicated. 

(xxv) Only persons qualified by the education or ex
perience may operate, repair, or replace components of the water treat
ment system. 

(C) Dialysate. 

(i) Quality control procedures shall be established 
to ensure ongoing conformance to policies and procedures regarding 
dialysate quality. 

(ii) Each facility shall set all hemodialysis machines 
to use only one family of concentrates. When new machines are put 
into service or the concentrate family or concentrate manufacturer is 
changed, samples shall be sent to a laboratory for verification. 

(iii) Prior to each patient treatment, staff shall verify 
the dialysate conductivity and pH of each machine with an independent 
device. 

(iv) Bacteriological testing shall be conducted. 

(I) Frequency. Responsible facility staff shall de
velop a schedule to ensure each hemodialysis machine is tested quar
terly for bacterial growth and the presence of endotoxins. Hemodial
ysis machines of home patients shall be cultured monthly until results 
not exceeding 200 CFU/ml are obtained for three consecutive months, 
then quarterly samples shall be cultured. 

(II) Acceptable limits. Dialysate shall contain 
less than 200 CFU/ml and an endotoxin concentration of less than 2 
EU/ml. The action level for total viable microbial count shall be 50 
CFU/ml and the action level for endotoxin concentration shall be 1 
EU/ml. 

(III) Action to be taken. Disinfection and retest
ing shall be done when bacterial or endotoxin counts exceed the action 
levels. Additional samples shall be collected when there is a clinical 
indication of a pyrogenic reaction and/or septicemia. 

(v) Only a licensed nurse may use an additive to in
crease concentrations of specific electrolytes in the acid concentrate. 
Mixing procedures shall be followed as specified by the additive man
ufacturer. When additives are prescribed for a specific patient, the con
tainer holding the prescribed acid concentrate shall be labeled with the 
name of the patient, the final concentration of the added electrolyte, the 
date the prescribed concentrate was made, and the name of the person 
who mixed the additive. 

(vi) All components used in concentrate preparation 
systems (including mixing and storage tanks, pumps, valves and pip
ing) shall be fabricated from materials (e.g., plastics or appropriate 
stainless steel) that do not interact chemically or physically with the 
concentrate so as to affect its purity, or with the germicides used to 
disinfect the equipment. The use of materials that are known to cause 
toxicity in hemodialysis such as copper, brass, galvanized material and 
aluminum is prohibited. 

(vii) Facility policies shall address means to protect 
stored acid concentrates from tampering or from degeneration due to 
exposure to extreme heat or cold. 

(viii) Procedures to control the transfer of acid con
centrates from the delivery container to the storage tank and prevent the 
inadvertent mixing of different concentrate formulations shall be de
veloped, implemented and enforced. The storage tanks shall be clearly 
labeled. 

(ix) Concentrate mixing systems shall include a pu
rified water source, a suitable drain, and a ground fault protected elec
trical outlet. 

(I) Operators of mixing systems shall use per
sonal protective equipment as specified by the manufacturer during all 
mixing processes. 

(II) The manufacturer’s instructions for use of a 
concentrate mixing system shall be followed, including instructions for 
mixing the powder with the correct amount of water. The number of 
bags or weight of powder added shall be determined and recorded. 

(III) The mixing tank shall  be  clearly labeled  to  
indicate the fill and final volumes required to correctly dilute the pow
der. 

(IV) Systems for preparing either bicarbonate or 
acid concentrate from powder shall be monitored according to the man
ufacturer’s instructions. 

(V) Concentrates shall not be used, or transferred 
to holding tanks or distribution systems, until all tests are completed. 

(VI) If a facility designs its own system for mix
ing concentrates, procedures shall be developed and validated using an 
independent laboratory to ensure proper mixing. 

(x) Acid concentrate mixing tanks shall be designed 
to allow the inside of the tank to be rinsed when changing concentrate 
formulas. 
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(I) Acid mixing systems shall be designed and 
maintained to prevent rust and corrosion. 

(II) Acid concentrate mixing tanks shall be emp
tied completely and rinsed with product water before mixing another 
batch of concentrate to prevent cross contamination between different 
batches. 

(III) Acid concentrate mixing equipment shall be 
disinfected as specified by the equipment manufacturer or in the case 
where no specifications are given, as defined by facility policy. 

(IV) Records of disinfection and rinsing of disin
fectants to safe residual levels shall be maintained. 

(xi) Bicarbonate concentrate mixing tanks shall 
have conical or bowl shaped bottoms and shall drain from the lowest 
point of the base. The tank design shall allow all internal surfaces to 
be disinfected and rinsed. 

(I) Bicarbonate concentrate mixing tanks shall 
not be prefilled the night before use. 

(II) If disinfectant remains in the mixing  tank  
overnight, this solution must be completely drained, the tank rinsed 
and tested for residual disinfectant prior to preparing the first batch of 
that day of bicarbonate concentrate. 

(III) Unused portions of bicarbonate concentrate 
shall not be mixed with fresh concentrate. 

(IV) At a minimum, bicarbonate distribution sys
tems shall be disinfected weekly. More frequent disinfection shall be 
done if required by the manufacturer, or if dialysate culture results are 
above the action level. 

(V) If jugs are reused to deliver bicarbonate con
centrate to individual hemodialysis machines: 

(-a-) jugs shall be emptied of concentrate, 
rinsed and inverted to drain at the end of each treatment day; 

(-b-) at a minimum, jugs shall be disinfected 
weekly, more frequent disinfection shall be considered by the medical 
director if dialysate culture results are above the action level; and 

(-c-) following disinfection, jugs shall be 
drained, rinsed free of residual disinfectant, and inverted to dry. 
Testing for residual disinfectant shall be done and documented. 

(xii) All mixing tanks, bulk storage tanks, dispens
ing tanks and containers for single hemodialysis treatments shall be 
labeled as to the contents. 

(I) Mixing tanks. Prior to batch preparation, a 
label shall be affixed to the mixing tank that includes the date of prepa
ration and the chemical composition or formulation of the concentrate 
being prepared. This labeling shall remain on the mixing tank until the 
tank has been emptied. 

(II) Bulk storage/dispensing tanks. These tanks 
shall be permanently labeled to identify the chemical composition or 
formulation of their contents. 

(III) Single machine containers. At a minimum, 
single machine containers shall be labeled with sufficient information 
to differentiate the contents from other concentrate formulations used 
in the facility and permit positive identification by users of container 
contents. 

(xiii) Permanent records of batches produced shall 
be maintained to include the concentrate formula produced, the vol
ume of the batch, lot number(s) of powdered concentrate packages, the 
manufacturer of the powdered concentrate, date and time of mixing, 

test results, person performing mixing, and expiration date (if applica
ble). 

(xiv) If dialysate concentrates are prepared in the fa
cility, the manufacturers’ recommendations shall be followed regard
ing any preventive maintenance. Records shall be maintained indicat
ing the date, time, person performing the procedure, and the results (if 
applicable). 

(5) [(3)] Prevention requirements concerning patients. 

(A) Hepatitis B vaccination. 

(i) With the advice and consent of a patient’s attend
ing nephrologist, facility staff shall make the hepatitis B vaccine avail
able to a patient who is susceptible to hepatitis B, provided that the 
patient has coverage or is willing to pay for vaccination. 

(ii) The facility shall make available to patients lit
erature describing the risks and benefits of the hepatitis B vaccination. 

(B) Serologic screening of patients. 

(i) A patient new to dialysis shall have been 
screened for hepatitis B surface antigen (HBsAg) within one month 
before or at the time of admission to the facility or have a known 
hepatitis B surface antibody (anti-HBs) status of at least 10 milli-inter
national units per milliliter no more than 12 months prior to admission. 
The facility shall document how this screening requirement is met. 

(ii) Repeated serologic screening shall be based on 
the antigen or antibody status of the patient. 

(I) Monthly screening for HBsAg is required for 
patients whose previous test results are negative for HBsAg. 

(II) Screening of HBsAg-positive or anti-HBs
positive patients may be performed on a less frequent basis, provided 
that the facility’s policy on this subject remains congruent with Ap
pendices i and ii of the National Surveillance of Dialysis Associated 
Disease in the United States, 2000, published by the United States De
partment of Health and Human Services. 

(C) Isolation procedures for the HBsAg-positive pa
tient. 

(i) The facility shall treat patients positive for HB
sAg in a segregated treatment area which includes a hand washing sink, 
a work area, patient care supplies and equipment, and sufficient space 
to prevent cross-contamination to other patients. 

(ii) A patient who tests positive for HBsAg shall be 
dialyzed on equipment reserved and maintained for the HBsAg-posi
tive patient’s use only. 

(iii) When a caregiver is assigned to both HBsAg
negative and HBsAg-positive patients, the HBsAg-negative patients 
assigned to this grouping must be Hepatitis B antibody positive. Hep
atitis B antibody positive patients are to be seated at the treatment sta
tions nearest the isolation station and be assigned to the same staff 
member who is caring for the HBsAg-positive patient. 

(iv) If an HBsAg-positive patient is discharged, the 
equipment which had been reserved for that patient shall be given in
termediate level disinfection prior to use for a patient testing negative 
for HBsAg. 

(v) In the case of patients new to dialysis, if these 
patients are admitted for treatment before results of HBsAg or anti-
HBs testing are known, these patients shall undergo treatment as if the 
HBsAg test results were potentially positive, except that they shall not 
be treated in the HBsAg isolation room, area, or machine. 
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(I) The facility shall treat potentially HB
sAg-positive patients in a location in the treatment area which is 
outside of traffic patterns until the HBsAg test results are known. 

(II) The dialysis machine used by this patient 
shall be given intermediate level disinfection prior to its use by another 
patient. 

(III) The facility shall obtain HBsAg status re
sults of the patient no later than three days from admission. 

(u) - (v) (No change.) 

(w) Surgical services. If a hospital provides surgical services, 
the services shall be well- organized and provided in accordance with 
acceptable standards of practice. If outpatient surgical services are of
fered, the services shall be consistent in quality with inpatient care in 
accordance with the complexity of services offered. A special hospital 
may not offer surgical services. 

(1) Organization and staffing. The organization of the sur
gical services shall be appropriate for the scope of the services offered. 

(A) - (D) (No change.) 

(E) The facility shall adopt, implement, and enforce 
policies and procedures to comply with Health and Safety Code, Chap
ter 259 (relating to Surgical Technologists at Health Care Facilities). 

(2) (No change.) 

(x) - (y) (No change.) 

§133.49. Reporting Requirements. 
A hospital shall submit reports to the department in accordance with 
the reporting requirements in Health and Safety Code, §§98.103, 
98.104, and 98.1045 (relating to Reportable Infections, Alternative 
for Reportable Surgical Site Infections, and Reporting of Preventable 
Adverse Events). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003559 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 458-7111 x6972 

SUBCHAPTER I. PHYSICAL PLANT AND 
CONSTRUCTION REQUIREMENTS 
25 TAC §133.163 

STATUTORY AUTHORITY 

The amendment is authorized by Health and Safety Code, 
§241.026; concerning rules and minimum standards for the 
licensing and regulation of general hospitals; Health and Safety 
Code, Chapter 98, concerning the reporting the of health 
care-associated infections; Health and Safety Code, Chapter 
257, relating to nurse staffing, and Chapter 258, relating to 
mandatory overtime for nurses prohibited; Health and Safety 
Code, Chapter 259, concerning the surgical technologists at 
health care facilities; Health and Safety Code, Chapter 323, 

which requires hospitals to provide forensic medical exami
nations for certain sexual assault victims; Government Code, 
§531.0055, and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The amendment affects the Health and Safety Code, Chapters 
98, 241, 257, 258, 259, 323, and 1001; and Government Code, 
Chapter 531. 

§133.163. Spatial Requirements for New Construction. 

(a) - (aa) (No change.) 

(bb) Renal dialysis suite. Outpatient renal dialysis shall not be 
performed in the hospital’s inpatient renal dialysis suite unless autho
rized under §133.41(t) of this title. When outpatient renal dialysis is 
provided within a hospital building, the service and facilities shall be 
separated from the hospital with a two-hour fire rated partition. The 
owner of the outpatient renal dialysis facility must obtain a separate 
license under Texas Health and Safety Code, Chapter 251, End Stage 
Renal Disease Facilities. Mechanical, electrical and plumbing services 
may be contracted from the hospital and the hospital shall maintain all 
rights and controls of all systems. When inpatient renal dialysis ser
vices are provided, the following rooms or areas shall be included. 

(1) - (5) (No change.) 

(cc) - (ff)  (No  change.)  

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003560 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 458-7111 x6972 

CHAPTER 135. AMBULATORY SURGICAL 
CENTERS 
SUBCHAPTER A. OPERATING REQUIRE
MENTS FOR AMBULATORY SURGICAL 
CENTERS 
25 TAC §§135.2, 135.15, 135.26 

The Executive Commissioner of the Health and Human Services 
Commission, on behalf of the Department of State Health Ser
vices (department), proposes amendments to §§135.2, 135.15, 
and 135.26, concerning the regulation of ambulatory surgical 
centers. 

BACKGROUND AND PURPOSE 

The amendments to §135.2 and §135.15 are necessary to com
ply with House Bill 643, 81st Legislature, Regular Session, 2009, 
which added Health and Safety Code, Chapter 259, relating to 
surgical technologists. House Bill 643 requires ambulatory sur
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gical centers to comply with qualification standards for employ
ment of surgical technologists. 

The amendment to §135.26 is necessary to comply with Senate 
Bill (SB) 203, 81st Legislature, Regular Session, 2009, which 
amended Health and Safety Code, Chapter 98, involving the re
porting of health care-associated infections and preventable ad
verse events in certain health care facilities to the department. 

The department regulates ambulatory surgical centers as re
quired by Health and Safety Code, Chapter 243. 

SECTION-BY-SECTION SUMMARY 

An amendment to §135.2(21) adds the definition of "Surgical 
technologist" as defined in Health and Safety Code, Chapter 
259. 

An amendment to §135.15 requires ambulatory surgical centers 
to adopt, implement, and enforce policies related to the employ
ment of surgical technologists. 

An amendment to §135.26 requires ambulatory surgical cen
ters to report to the department incidents of certain healthcare
associated infections and preventable adverse events, in ac
cordance with Health and Safety Code, §§98.103, 98.104, and 
98.1045 (relating to Reportable Infections, Alternative for Re
portable Surgical Site Infections, and Reporting of Preventable 
Adverse Events). The department will promulgate rules to set 
forth the detailed requirements for reporting. This information 
will allow the department to make available patient safety infor
mation in Texas, including information related to healthcare-as
sociated infections and preventable adverse events in a format 
that is available on an Internet website. 

FISCAL NOTE 

Renee Clack, Section Director, Health Care Quality Section, has 
determined that for each year of the first five-year period that the 
sections will be in effect, there w ill n ot b e fi scal implications to 
state or local governments as a result of enforcing and adminis
tering the sections as proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Ms. Clack has also determined that there will not be an adverse 
economic impact on small businesses or micro-businesses re
quired to comply with the sections as proposed. This was de
termined by interpretation of the rules that small businesses and 
micro-businesses will not be required to alter their business prac
tices in order to comply with the sections. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There are no anticipated economic costs to persons who are 
required to comply with the sections as proposed. There is no 
anticipated impact on local employment. 

PUBLIC BENEFIT 

In addition, Ms. Clack has also determined that for each year of 
the            
efit from adoption of the sections. The rules protect the health, 
safety, and welfare of patients receiving services in ambulatory 
surgical centers, personnel, and the public. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined  to mean a  

first five years the sections are in effect, the public will ben

rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposal does not 
restrict or limit an owner’s right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Beth Pickens,  
Health Care Quality Section, Division of Regulatory Services, 
Department of State Health Services, P.O. Box 148347, Mail 
Code 2822, Austin, Texas 78714-9347, (512) 834-6752 or by 
email to beth.pickens@dshs.state.tx.us. Comments will be ac
cepted for 30 days following publication of the proposal in the 
Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies’ au
thority to adopt. 

STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§243.009, concerning rules and minimum standards for the li
censing and regulation of ambulatory surgical centers; Health 
and Safety Code, Chapter 259, concerning the surgical technol
ogists at health care facilities; Health and Safety Code, Chapter 
98, concerning the reporting the of health care-associated infec
tions; and Government Code, §531.0055, and Health and Safety 
Code, §1001.075, which authorize the Executive Commissioner 
of the Health and Human Services Commission to adopt rules 
and policies necessary for the operation and provision of health 
and human services by the department and for the administra
tion of Health and Safety Code, Chapter 1001. 

The amendments affect the Health and Safety Code, Chapters 
98, 243, 259, and 1001; and Government Code, Chapter 531. 

§135.2. Definitions. 

The following words and terms, when used in these sections, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (20) (No change.) 

(21) Surgical technologist--A person who practices surgi
cal technology as defined in Health and Safety Code, Chapter 259. 

(22) [(21)] Title XVIII--Title XVIII of the United States 
Social Security Act, 42 United States Code (USC), §§1395 et seq. 

§135.15. Facility Staffing and Training. 

(a) Nursing services. 

(1) (No change.) 

(2) There shall be a written plan of administrative authority 
for all nursing services with responsibilities and duties of each category 
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of nursing personnel delineated and a written job description for each 
category. The scope of nursing service shall include, but is not limited 
to, nursing care rendered to patients preoperatively, intraoperatively, 
and postoperatively. 

(A) - (D) (No change.) 

(E) The facility shall adopt, implement and enforce 
policies and procedures to comply with Health and Safety Code, Chap
ter 259 (relating to Surgical Technologists at Health Care Facilities). 

(3) - (4) (No change.) 

(b) (No change.) 

§135.26. Reporting Requirements. 

(a) - (d) (No change.) 

(e) The ASC shall submit reports to the department in ac
cordance with the reporting requirements in Health and Safety Code, 
§§98.103, 98.104, and 98.1045 (relating to Reportable Infections, 
Alternative for Reportable Surgical Site Infections, and Reporting of 
Preventable Adverse Events). 

(f) [(e)] Occurrences of fire in the ASC shall be reported as 
specified under §135.41(a)(2) of this title (relating to Fire Prevention 
and Protection) and §135.43(b)(6) of this title (relating to Handling and 
Storage of Gases, Anesthetics, and Flammable Liquids). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003557 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 458-7111 x6972 





CHAPTER 169. ZOONOSIS CONTROL 
SUBCHAPTER E. DOG AND CAT 
STERILIZATION 
25 TAC §169.102 

The Executive Commissioner of the Health and Human Services 
Commission, on behalf of the Department of State Health Ser
vices (department), proposes an amendment to §169.102, con
cerning the Department of State Health Services Animal Friendly 
Grants. 

BACKGROUND AND PURPOSE 

The amendment is necessary to comply with Health and Safety 
Code, Chapter 828, "Dog and Cat Sterilization," which requires 
the department to make grants to eligible organizations for the 
purpose of providing low-cost dog and cat sterilization to the gen
eral public. 

Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad
ministrative Procedure Act). Section 169.102 has been reviewed 
and the department has determined that reasons for adopting 

the section continue to exist because a rule on this subject is 
needed. 

SECTION-BY-SECTION SUMMARY 

The amendment to §169.102 replaces the definition of "owner" 
with "custodian;" deletes the definition of "department" because 
it is defined in Subchapter A which refers to definitions in the 
chapter; adds a definition of "sterilization" to make the rule con
sistent with the statute in subsection (b); adds language in sub
section (f) to assure that sterilizations are performed in a manner 
consistent with the statute; updates the department’s mailing ad
dress in subsection (g); and clarifies the requirements for animal 
friendly grants to align more closely with current state law, and 
revises terminology throughout the rule for consistency. 

FISCAL NOTE 

Adolfo Valadez, M.D., MPH, Division Director, Prevention and 
Preparedness Services, has determined that for each year of 
the first five-year period that the section will be in effect, there 
will be no fiscal implications to state or local governments as a 
result of enforcing and administering the section as proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS  

Dr. Valadez has also determined that there will be no adverse im
pact on small businesses or micro-businesses required to com
ply with the section as proposed. This was determined by inter
pretation of the rule that small businesses and micro-businesses 
will not be required to alter their business practices in order to 
comply with the section. There are no anticipated economic 
costs to persons who are required to comply with the section 
as proposed. There is no anticipated negative impact on local 
employment. Therefore, an economic impact statement and reg
ulatory flexibility analysis for small and micro-businesses are not 
required. 

PUBLIC BENEFIT 

In addition, Dr. Valadez has also determined that for each year 
of the first five years the section is in effect, the public will ben
efit from adoption of the section. The public benefit anticipated 
as a result of enforcing or administering the section will be the 
distribution of funding to provide low-cost surgical sterilization of 
dogs and cats, thereby reducing the public health threat due to 
stray animals. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposed amendment 
does not restrict or limit an owner’s right to his or her property 
that would otherwise exist in the absence of government action 
and, therefore, does not constitute a taking under Government 
Code, §2007.043. 

PUBLIC COMMENT 
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Comments on the proposal may be submitted to Tom Sidwa, 
DVM, Department of State Health Services, Community Pre
paredness Section, Zoonosis Control Branch, Mail Code 1956, 
P.O. Box 149347, Austin, Texas 78714-9347, or by email to 
Tom.Sidwa@dshs.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rule has been reviewed 
by legal counsel and found to be within the state agencies’ au
thority to adopt. 

STATUTORY AUTHORITY 

The amendment is authorized by Health and Safety Code, 
§828.014, which provides the department with the authority 
to make grants to eligible organizations for the purpose of 
providing low-cost dog and cat sterilization to the general 
public, and requires the department to establish guidelines by 
rule for spending money in the Animal Friendly account; and 
Government Code, §531.0055, and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration 
of Health and Safety Code, Chapter 1001. Review of the rule 
implements Government Code, §2001.039. 

The amendment affects Health and Safety Code, Chapters 828 
and 1001; and Government Code, Chapter 531. 

§169.102. Department of State Health Services Animal Friendly 
Grants. 

(a) (No change.) 

(b) Definitions. The following words and terms, when used in 
this subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) (No change.) 

(2) Custodian--A person or agency which feeds, shelters, 
harbors, owns, has possession or control of, or has the responsibility to 
control an animal. 

[(2) Department--Department of State Health Services.] 

(3) - (4) (No change.) 

(5) Sterilization--The surgical removal of the reproductive 
organs of a dog or cat or the use of nonsurgical methods and technolo
gies approved by the United States Food and Drug Administration or 
the United States Department of Agriculture to permanently render the 
animal unable to reproduce. 

[(5) Owner--A person which feeds, shelters, harbors, has 
possession or control, or has the responsibility to control an animal.] 

(c) (No change.) 

(d) Sources and Allocation of Funds. 

(1) Funds for the grants shall be provided in accordance 
with the Texas Health and Safety Code [Health & Safety Code], 
§828.014, relating to the Animal Friendly account. 

(2) - (3) (No change.) 

(4) The department shall have the authority and discretion 
to: 

(A) - (B) (No change.) 

(C) determine the number, size, and duration of grants; 
and 

(D) (No change.) 

(5) (No change.) 

(e) (No change.) 

(f) Requirements for Grants. 

(1) (No change.) 

(2) Applicants for grants shall submit as a part of their ap
plication a plan of how they intend to provide sterilization services to 
[and] their target population, compliant with Texas Health and Safety 
Code, Chapter 828, and this section. 

(3) Grant recipients shall make quarterly [semi-annual] re
ports to the department in a form and at a time determined by the de
partment. 

(g) Procedures for Grant Announcements. 

(1) (No change.) 

(2) The department shall maintain a list of persons to be 
notified of the request [requests] for proposals. Any person wanting to 
be placed on the list should contact: Animal Friendly Grants, Zoonosis 
Control Branch, Mail Code 1956, P. O. Box 149347, Austin, Texas 
78714-9347 [1100 West 49th Street, Austin, Texas 78756]. 

(3) The department shall develop and publish one or more 
request [requests] for proposals, which shall contain details concerning, 
but not limited to, the following: 

(A) - (F) (No change.) 

(h) Procedures for Grant Applications. 

(1) - (3) (No change.) 

(4) Applicants will be given a minimum of 60 calendar 
days to file applications after a request for proposals is published. Ap
plications must be received by the department on or before the closing 
date specified in the request for proposals [proposal]. 

(i) (No change.) 

(j) Selection Criteria. 

(1) (No change.) 

(2) A grant application will be given funding preference, in 
a manner determined by the department and announced in the request 
for proposals [proposal], to the extent that it: 

(A) includes an outreach program targeting pet custodi
ans [targets low-income pets owners, describing how the applicant de
fines, ascertains, and verifies that the person is financially challenged]; 

(B) documents the intent and ability of the applicant to 
communicate and collaborate with the local health departments, an
imal control agencies, animal welfare agencies, veterinary organiza
tions, and human services organizations; 

(C) demonstrates a low cost for sterilization on a per 
animal basis, thereby maximizing the number of animals which can be 
sterilized; and [.] 

[(D) is a new, qualified program that does not duplicate 
existing low-cost sterilization efforts in a given community; and] 
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(D) [(E)] contains such other information or criteria 
that the department may specify and include in the request for propos
als. 

(k) - (l) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003407 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 458-7111 x6972 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 114. CONTROL OF AIR 
POLLUTION FROM MOTOR VEHICLES 
The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes amendments to §§114.2, 114.51, and 
114.64; and the repeal of §114.52. 

If adopted, the amendments to §114.2 and §114.51 and the re
peal of §114.52 would be submitted to the United States Envi
ronmental Protection Agency (EPA) as a revision to the state 
implementation plan (SIP). Section 114.64 is not included in the 
SIP and  the amendments to §114.64  will  not be submitted to the  
EPA. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 

A rulemaking adopted by the commission on October 6, 2000, 
revised an air pollution control strategy involving emissions 
inspection of vehicles to reduce nitrogen oxides (NOX) and  
volatile organic compounds (VOC) necessary for the counties 
included in the Dallas-Fort Worth (DFW), Houston-Galve
ston-Brazoria (HGB), and El Paso (ELP) ozone nonattainment 
areas in order to assist in the ability to demonstrate attainment 
with the one-hour ozone National Ambient Air Quality Standard 
(NAAQS). The commission adopted vehicle emissions testing 
analyzer specifications (TAS) and inspection requirements for 
acceleration simulation mode (ASM) and on-board diagnostics 
(OBD) inspections. The revised vehicle emissions inspection 
program, also known as the Inspection and Maintenance (I/M) 
program, began on May 1, 2002, in Collin, Dallas, Denton, and 
Tarrant Counties in the DFW area and Harris County in the HGB 
area. On May 1, 2003, the I/M program expanded to include 
Ellis, Johnson, Kaufman, Parker, and Rockwall Counties for 
the DFW area and Brazoria, Fort Bend, Galveston, and Mont
gomery Counties in the HGB area. Unlike the two-speed idle 
(TSI) vehicle emissions inspection that had been in place, the 
ASM inspection has the ability to detect NOX 

emissions, while 
the OBD inspection has the ability to ensure vehicle emissions 
control systems are functioning as designed by verification 
through the vehicle’s computer system. Because NOX 

is a pre

cursor to ground-level ozone formation, reduced NOX 
and VOC 

emissions result in ground-level ozone reductions. In addition, 
the inclusion of OBD in the I/M program ensured compliance 
with a federal mandate requiring all 1996 and newer model-year 
vehicles to receive an OBD inspection. 

On October 24, 2001, the commission adopted rules that im
plemented portions of House Bill (HB) 2134, 77th Texas Legis
lature, 2001. The adopted rules defined the term "low-volume 
emissions inspection station" and required all vehicle emissions 
inspection stations in the DFW and HGB areas to offer both ASM 
and OBD inspections to the public with the exception of low-vol
ume emissions inspection stations. The adopted rules also re
vised the TAS and established the Early Participation Incentive 
Program (EPIP). 

The low-volume emissions inspection station designation was 
established because the cost of ASM vehicle emissions inspec
tion analyzers, which have the capability to inspect all vehicles 
required to undergo I/M inspections, is much higher than the cost 
of OBD-only vehicle inspection analyzers, which only have the 
capability to inspect 1996 and newer model-year vehicles. To 
ensure that an adequate number of vehicle emissions inspec
tion stations were available to provide both ASM and OBD in
spections at the start of the revised I/M program in the DFW and 
HGB areas, stations that voluntarily opted to be designated as 
a low-volume emissions inspection station by the Texas Depart
ment of Public Safety (DPS), the agency that implements the I/M 
program along with the TCEQ, were restricted to a maximum of 
1,200 OBD inspections per calendar year. 

The EPIP was established as an additional method to ensure 
that an adequate number of vehicle emissions inspection sta
tions were available to provide both ASM and OBD inspections 
at the start of the revised I/M program in the DFW and HGB ar
eas. The EPIP encouraged early purchases of ASM analyzers 
by providing vehicle emissions inspection stations with financial 
assurance offered by the state if the I/M program was terminated 
early. The EPIP was available to the first 1,000 eligible vehi
cle emissions inspection stations that were certified by the DPS 
to offer ASM and OBD inspections to the public. Vehicle emis
sions inspection station owners that were accepted into the EPIP 
and maintained their eligibility could have received a payment of 
up to $675 per month to cover the cost of the ASM analyzers 
if the I/M program was terminated within five years of the pro
gram start date. As the EPIP expired in all I/M program areas on 
May 1, 2008, vehicle emissions inspection stations owners are 
no longer participating in the program. 

On October 26, 2005, the commission adopted revisions to 
§114.51, which required manufacturers of vehicle emissions 
inspection analyzers used in the I/M program to meet the 
revised requirements contained in the TCEQ’s "Specifications 
for Vehicle Exhaust Gas Analyzer Systems for Use in the Texas 
Vehicle Emissions Testing Program," dated May 1, 2005, or in 
the TCEQ’s "Specifications for On-Board Diagnostics II Analyzer 
for Use in the Texas Vehicle Emissions Testing Program," dated 
May 1, 2005. Since October 2005, the TAS have been modified 
four times to improve oversight and enhance effectiveness of the 
I/M program. The minor modifications did not affect the vehicle 
emissions inspection procedure or the design and performance 
criteria for the vehicle emissions inspection analyzer. However, 
the minor modifications did include updates to accommodate 
new technology vehicles, enhancements to the method of 
collecting inspection data that is used to identify the occurrence 
of possible improper or fraudulent inspections, and updates 
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to internal reference tables used to determine the applicable 
vehicle emissions inspection criteria. No modification would be 
considered a minor non-programmatic modification if it results 
in additional costs to vehicle inspection station owners. Each 
time the TAS were modified, staff incorporated the necessary 
software enhancements into a draft version of the TAS, and 
these enhancements were implemented on all analyzers by the 
analyzer manufacturers participating in the I/M program. The 
modified TAS have not been incorporated by rule.  

Rules adopted by the commission on March 27, 2002, imple
mented the Low Income Vehicle Repair Assistance, Retrofit, and 
Accelerated Vehicle Retirement Program (LIRAP), which was 
designed to assist low income individuals with repairs, retrofits, 
or retirement of vehicles that failed emissions inspections as re
quired by HB 2134, 77th Texas Legislature, 2001. Under the 
LIRAP, monetary assistance is provided for emissions-related 
repairs directly related to bringing the vehicle into compliance 
or for replacement assistance for a vehicle that has failed the 
required emissions inspection. Due to the requirements of Sen
ate Bill (SB) 12, 80th Texas Legislature, 2007, the commission 
adopted rules on December 5, 2007, that modified the LIRAP, 
now commonly referred to as the Drive a Clean Machine pro
gram, by requiring funds be transferred to a participating dealer 
not later than five business days after the sale of a replacement 
vehicle is completed. 

The primary reason for this proposed rulemaking is to implement 
portions of HB 715 and HB 1796 from the 81st Texas Legisla
ture, 2009, relating to requiring the vehicle emissions inspection 
limit for low-volume emissions inspection stations to be set at 
no fewer than 150 OBD inspections per month and increasing 
the maximum time that counties would have to reimburse deal
erships participating in the  LIRAP from  five to 10 business days, 
respectively. This proposed rulemaking would also define the 
TAS as "the most recent version" resulting in a more streamlined 
process for minor non-programmatic modifications to the TAS 
and allow staff to implement minor non-programmatic modifica
tions including updates to accommodate new technology vehi
cles, enhancements to the method of collecting inspection data, 
and updates to internal reference tables. However, modifications 
to the I/M program design, performance criteria for the vehicle 
emissions inspection analyzer, or the vehicle emissions inspec
tion procedure would not be implemented unless commission 
approval is received through the rule and SIP revision process. 
In addition, the proposed rulemaking would remove the "Specifi 
cations for On-Board Diagnostics II Analyzer for Use in the Texas 
Vehicle Emissions Testing Program" and its corresponding refer
ences to remove redundant requirements and would also repeal 
the EPIP. 

The EPIP was established as an incentive program and is not 
a control strategy measure of the I/M program. In addition, the 
EPIP expired on May 1, 2008. Therefore, removal of the EPIP 
would not change the stringency or effectiveness of the I/M pro
gram. 

SECTION BY SECTION DISCUSSION 

In addition to the proposed amendments associated with the 
rulemaking for Chapter 114, various stylistic, non-substantive 
changes are included to update rule language to current Texas 
Register style and format requirements. Such changes include 
appropriate and consistent use of acronyms, section references, 
rule structure, and certain terminology. These changes are non-
substantive and generally are not specifically discussed in this 
preamble. Comments received regarding existing rule language 

that are not related to incorporating the proposed amendments 
and the proposed repeal to Chapter 114 or to the specific pro
posed non-substantive changes discussed in this preamble  will  
not be considered, and no changes will be made based on such 
comments. 

The proposed amendment to §114.2 would modify the definition 
of a low-volume emissions inspection station. The current defi 
nition states that "a low-volume emissions inspection station is a 
vehicle emissions inspection station that performs only the OBD 
test and does not exceed 1,200 OBD tests per calendar year." 
The modified definition would state that "a low-volume inspec
tion station is a vehicle emissions inspection station that meets 
all criteria for obtaining a low-volume waiver from the Texas De
partment of Public Safety." HB 715 prevents the DPS from re
stricting a vehicle emissions inspection station to fewer than 150 
OBD inspections per month. This proposed amendment would 
ensure that the definition for a low-volume emissions inspection 
station contained in §114.2 would not conflict with the low-vol
ume waiver criteria for inspection stations listed in the DPS rules 
(37 TAC §23.95) and meet the requirements of HB 715. 

The proposed amendment to §114.51 would remove the 
dates associated with the TAS and add language requiring 
analyzer manufacturers to meet the requirements contained 
in the "most recent version" of the TAS resulting in a more 
streamlined process for implementing minor non-programmatic 
modifications to the TAS. The most recent version of the TAS 
would be the  version available at the  TCEQ’s  central office 
or at http://www.tceq.state.tx.us/assets/public/implementa-
tion/air/ms/IM/txvehanlspecs.pdf. In addition, the proposed 
amendment would remove the "Specifications for On-Board 
Diagnostics II Analyzer for Use in the Texas Vehicle Emissions 
Testing Program" and its corresponding references as the 
specifications for OBD-only vehicle inspection analyzers are 
also contained in the "Specifications for Vehicle Exhaust Gas 
Analyzer Systems for Use in the Texas Vehicle Emissions 
Testing Program." 

The proposed repeal of §114.52 would remove all requirements 
relating to the EPIP, which has expired, and delete the EPIP re
quirements that were incorporated into the I/M SIP in the pre
amble of previous rulemakings adopted on October 24, 2001, 
October 8, 2003, and September 14, 2004. 

The proposed amendment to §114.64 would increase the max
imum time that counties would have to reimburse dealerships 
participating in the LIRAP from five to 10 business days as man
dated by HB 1796. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN
MENT 

Jeff Horvath, Analyst, Strategic Planning and Assessment Sec
tion, has determined that for the first five-year period the pro
posed rule revisions are in effect, no significant fiscal implica
tions are anticipated for the TCEQ or other units of state or local 
government as a result of administration or enforcement of the 
proposed rule revisions. 

The proposed rulemaking would implement two bills: HB 715, 
which changes requirements for low-volume emissions inspec
tion stations; and HB 1796, which changes a requirement of the 
LIRAP. In addition, staff is proposing a revision to the rule re
garding the TAS and a rule repeal regarding the EPIP. 

Low-Volume Emissions Inspection Stations 
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Currently, low-volume emissions inspection stations may per
form up to 1,200 OBD inspections per year. HB 715 increased 
this limit to a maximum established by the DPS of at least 150 
OBD inspections per month effective December 31, 2010. The 
vehicle emissions inspection limit for stations that only offer 
emissions inspections on 1996 and newer model-year vehicles 
has been a component of the I/M program in the DFW and HGB 
areas since 2002. The rule was adopted in 2001 because the 
cost of ASM analyzers, which have the capability to inspect all 
vehicles required to undergo I/M inspections, is much higher 
than the cost of OBD-only vehicle inspection analyzers, which 
only have the capability to inspect 1996 and newer model-year 
vehicles. The rule did not limit the number of inspections 
conducted using ASM analyzers in order to provide an incentive 
for automotive shops to purchase the more expensive ASM 
analyzers so that more inspection stations could accommodate 
older cars. The rule has been in place for eight years. With the 
passage of HB 715, the limit for vehicle emissions inspections at 
low-volume emissions inspection stations has been increased. 

In order to comply with HB 715, the proposed rule revision to 
§114.2 is needed to replace the vehicle emissions inspection 
limit in the current definition with language indicating that the 
station must meet the criteria for obtaining a low-volume waiver 
from the DPS. This change would ensure that the definition of a 
low-volume emissions inspection station would not conflict with 
the low-volume waiver criteria for inspection stations listed in the 
DPS rules. 

The proposed rule revisions would be implemented by the TCEQ 
through updating the Texas Information Management System 
database, which is used to enforce this aspect of the I/M pro
gram in the DFW and HGB areas. In order to implement the 
proposed rule revisions, the TCEQ and the DPS would need to 
make minor administrative and procedural changes. No signifi 
cant fiscal implications are anticipated for the TCEQ or the DPS 
as a result of the proposed rule revisions. 

LIRAP 

Section 12 of HB 1796 revised a requirement of the LIRAP, which 
increased the maximum time that counties would have to re
imburse dealerships participating in the LIRAP from five to 10 
business days. The LIRAP is managed by the TCEQ but admin
istered and implemented in the local areas by county program 
administrators. The TCEQ does not conduct any reimbursement 
activities to dealerships. Local governments and their contracted 
local administrators are expected to experience additional pro
cessing and review time for payments to dealerships. The pro
posed rulemaking extending the time period that counties would 
have to reimburse participating dealerships is not expected to 
have significant fiscal impacts on the TCEQ or affected local gov
ernments. 

TAS 

On October 26, 2005, the commission adopted revisions to 
§114.51, which required manufacturers of vehicle emissions 
inspection analyzers used in the I/M program to meet the re
quirements contained in the "Specifications for Vehicle Exhaust 
Gas Analyzer Systems for Use in the Texas Vehicle Emissions 
Testing Program," dated May 1, 2005, or in the "Specifications 
for On-Board Diagnostics II Analyzer for Use in the Texas Vehi
cle Emissions Testing Program," dated May 1, 2005, which are 
also referred to as the TAS. Since October 2005, the TAS has 
been modified four times with minor non-programmatic changes 

to improve the oversight and effectiveness of the I/M program. 
The modified TAS has not been incorporated into the rule. 

The proposed rule revision would define the TAS as "the most 
recent version" resulting in a more streamlined process for im
plementing minor non-programmatic modifications to the TAS. In 
addition, the rule revision would remove the "Specifications for 
On-Board Diagnostics II Analyzer for Use in the  Texas Vehicle  
Emissions Testing Program" and its corresponding references to 
remove redundant requirements. 

EPIP 

On October 24, 2001, the commission adopted rules for the EPIP 
in §114.52. The EPIP was established to ensure that an ad
equate number of vehicle emissions inspection stations were 
available to provide ASM and OBD inspections at the start of the 
I/M program for the DFW and HGB areas. Vehicle emissions in
spection station owners that were accepted into the EPIP and 
maintained their eligibility could receive a payment of up to $675 
per month to cover the cost of the ASM analyzer if the I/M pro
gram was terminated within five years of the start date. How
ever, now that the EPIP program has expired in all I/M program 
areas, the proposed rule revisions would repeal this provision. 
Because the proposed rule revisions would eliminate an expired 
program, the TCEQ would not experience any fiscal impacts due 
to this proposed rule repeal. 

PUBLIC BENEFITS AND COSTS 

Mr. Horvath has also determined that for each year of the first 
five years the proposed rule revisions are in effect, the public 
benefit anticipated from the changes seen in the proposed rule 
revisions would be compliance with state law and more efficient 
operation of the state’s I/M program. 

No significant fiscal implications are anticipated for businesses 
or for individuals as a result of the implementation or enforce
ment of the proposed rule revisions. 

The proposed changes to the definition of a low-volume emis
sions inspection station in §114.2 would not impact individuals 
but may fiscally impact vehicle emissions inspection stations. 
Low-volume emissions inspection stations may experience an 
increase in revenue due to the increase in the amount of inspec
tions they are allowed to perform each month, while non low-vol
ume emissions inspection stations, also known as full-service 
vehicle emissions inspection stations, may experience a corre
sponding decrease in revenue. Predicting the magnitude of the 
increase or decrease experienced by each type of station is not 
possible as the increase or decrease would be determined by 
the marketplace. 

The proposed rule revisions relating to extending the time period 
that counties would have to reimburse participating dealerships 
from five to 10 business days is not expected to result in signif
icant fiscal impacts. Participation by dealerships in the LIRAP 
is voluntary and based on agreements with local program ad
ministrators that detail specific program requirements including 
payment schedules. The proposed rule revisions would provide 
additional processing and review time that may improve the effi 
ciency of payments to dealerships. 

Businesses and motorists would not experience any fiscal im
pacts due to the proposed rule revisions relating to the TAS. The 
proposed changes would only affect the way the TCEQ approves 
minor non-programmatic modifications to the TAS and eliminate 
redundant requirements. 
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The proposed changes that would repeal the EPIP would elim
inate a requirement for an expired program. Therefore, busi
nesses and motorists would not experience any fiscal impacts 
as a result of the proposed rule repeal. 

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 

In general, the proposed rule revisions are not expected to 
adversely affect small or micro-businesses as a result of the 
implementation or administration of the proposed rule revisions. 
The proposed rule revisions would affect approximately 531 
low-volume emissions inspection stations and approximately 
1,011 full-service vehicle emissions inspection stations in the 
HGB area, and approximately 677 low-volume emissions in
spection stations and approximately 1,134 full-service vehicle 
emissions inspection stations in the DFW area. Low-volume 
emissions inspection stations may experience an increase 
in revenue due to the increase in the amount of inspections 
they are allowed to perform each month. Full-service vehicle 
emissions inspection stations may experience a corresponding 
decrease in revenue. Predicting the magnitude of the increase 
or decrease experienced by each type of station is not possi
ble as the increase or decrease would be determined by the 
marketplace. 

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 

The commission has reviewed this proposed rulemaking and de
termined that a small business regulatory flexibility analysis is not  
required because the proposed rule revisions relating to low-vol
ume emissions inspection stations and the LIRAP are necessary 
to comply with state law. The rest of the proposed rulemaking is 
procedural, and all of the proposed rule revisions are consistent 
with the public health, safety, environmental, and economic wel
fare of the state. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The commission has reviewed this proposed rulemaking and de
termined that a local employment impact statement is not re
quired because the proposed rule revisions do not adversely af
fect a local economy in a material way for the first five years that 
the proposed rule revisions are in effect. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the proposed rule revisions do 
not meet the definition of a "major environmental rule." Texas 
Government Code, §2001.0225 states that a "major environ
mental rule" is, "a rule the  specific intent of which is to protect 
the environment or reduce risks to human health from environ
mental exposure and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state." Furthermore, while the proposed rule-
making does not constitute a major environmental rule, even if it 
did, a regulatory impact analysis would not be required because 
the proposed rulemaking does not meet any of the four applica
bility criteria for requiring a regulatory impact analysis for a major 
environmental rule. Texas Government Code, §2001.0225 ap
plies only to a major environmental rule, which: "(1) exceeds 
a standard set by federal law, unless the rule is specifically re
quired by state law; (2) exceeds an express requirement of state 
law, unless the rule is specifically required by federal law; (3) 
exceeds a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed

eral government to implement a state and federal program; or 
(4) adopts a rule solely under the general powers of the agency 
instead of under a specific state law." 

The proposed rulemaking implements requirements of the Fed
eral Clean Air Act (FCAA). Under 42 United States Code (USC), 
§7410, each state is required to adopt and implement a SIP 
containing adequate provisions to implement, attain, maintain, 
and enforce the NAAQS within the state. While 42 USC, §7410 
generally does not require specific programs, methods, or re
ductions in order to meet the standard, state SIPs must include 
"enforceable emission limitations and other control measures, 
means or techniques (including economic incentives such as 
fees, marketable permits, and auctions of emissions rights), as 
well as schedules and timetables for compliance as may be nec
essary or appropriate to meet the applicable requirements of this 
chapter," (meaning 42 USC, Chapter 85, Air Pollution Prevention 
and Control, otherwise known as the FCAA). The provisions of 
the FCAA recognize that states are in the best position to de
termine what programs and controls are necessary or appropri
ate in order to meet the NAAQS. This flexibility allows states, 
affected industry, and the public to collaborate on the best meth
ods for attaining the NAAQS for the specific regions in the state. 
Even though the FCAA allows states to develop their own pro
grams, this flexibility does not relieve a state from developing a 
program that meets the requirements of 42 USC, §7410. States 
are not free to ignore the requirements of 42 USC, §7410 and 
must develop programs and control measures to assure that 
their SIPs provide for implementation, attainment, maintenance, 
and enforcement of the NAAQS within the state. Furthermore, 
while states generally are afforded some flexibility in adopting 
and implementing a SIP, vehicle I/M programs are required ele
ments of the SIP pursuant to 42 USC, §7511(a). 

The specific intent of the proposed rulemaking is to clarify, im
prove upon, and increase consistency within the I/M program 
and the LIRAP by implementing HB 715 and HB 1796, stream
lining the programs, and eliminating certain expired provisions. 
To further this specific intent, this rulemaking incorporates the fol
lowing proposed amendments to the I/M program. The current 
definition of a low-volume emissions inspection station in §114.2 
states that "a low-volume emissions inspection station is a vehi
cle emissions inspection station that performs only the OBD test 
and does not exceed 1,200 OBD tests per calendar year." The 
proposed amendment to §114.2 would modify the current def
inition to state that "a low-volume emissions inspection station 
is a vehicle emissions inspection station that meets all criteria 
for obtaining a low-volume waiver from the Texas Department of 
Public Safety." HB 715 prevents the DPS from restricting a vehi
cle emissions inspection station to fewer than 150 OBD inspec
tions per month. The proposed amendment would ensure that 
the definition for a low-volume emissions inspection station con
tained in §114.2 would not conflict with the low-volume waiver 
criteria for inspection stations listed in the DPS rules (37 TAC 
§23.95) and meet the requirements of HB 715. The proposed 
amendment to §114.64 would increase the maximum time that 
counties would have to reimburse dealerships participating in 
the LIRAP from  five to 10 business days as mandated by HB 
1796. The proposed amendment to §114.51 would remove the 
dates associated with the TAS and add language requiring an
alyzer manufacturers to meet the requirements contained in the 
"most recent version" of the TAS and remove the "Specifications 
for On-Board Diagnostics II Analyzer for Use in the Texas Ve
hicle Emissions Testing Program" and its corresponding refer
ences. The proposed amendment would improve the efficiency 
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of the process used by the commission for implementing minor 
non-programmatic modifications to the TAS and remove redun
dant requirements. The proposed repeal of §114.52 would re
peal all requirements relating to the EPIP, which has expired. 

The proposed rulemaking does not constitute a major environ
mental rule under Texas Government Code, §2001.0225(g)(3) 
because: 1) the specific intent of the proposed rule revision is not 
to protect the environment or reduce risks to human health from 
environmental exposure, but rather to clarify, improve upon, and 
increase consistency within the I/M program and the LIRAP by 
implementing HB 715 and HB 1796, streamlining the programs, 
and eliminating certain expired provisions; and 2) as discussed 
in the FISCAL NOTE, PUBLIC BENEFITS AND COSTS, SMALL 
BUSINESS REGULATORY FLEXIBILITY ANALYSIS, and the 
LOCAL EMPLOYMENT IMPACT STATEMENT sections of this 
preamble, the proposed rulemaking would not adversely affect 
in a material way the economy, a sector of the economy, produc
tivity, competition, or jobs, nor would the proposed rule revisions 
adversely affect in a material way the environment, or the public 
health and safety of the state or a sector of the state because 
the proposed rulemaking actually  clarifies, improves upon, and 
increases consistency within the I/M program and the LIRAP. 
Because the proposed rulemaking is not a major environmen
tal rule, it is not subject to a regulatory impact analysis under 
Texas Government Code, §2001.0225. 

While the proposed rulemaking does not constitute a major envi
ronmental law, even if it did, it would not be subject to a regulatory 
impact analysis under Texas Government Code, §2001.0225. 
The requirement to provide a fiscal analysis of regulations in 
the Texas Government Code was amended by SB 633 during 
the 75th Texas Legislature, 1997. The intent of SB 633 was to 
require agencies to conduct a regulatory impact analysis of ex
traordinary rules. These are identified in the statutory language 
as major environmental rules that will have a material adverse 
impact and will exceed a requirement of state law, federal law, 
or a delegated federal program; or are adopted solely under the 
general powers of the TCEQ. With the understanding that this re
quirement would seldom apply, the commission provided a cost 
estimate for SB 633 that concluded: "based on an assessment 
of rules adopted by the agency in the past, it is not anticipated 
that the bill will have significant fiscal implications for the agency 
due to its limited application." The commission also noted that 
the number of rules that would require assessment under the 
provisions of the bill was not large. This conclusion was based, 
in part, on the criteria set forth in the bill that exempted rules from 
the full analysis unless the rule was a major environmental rule 
that exceeds a federal law.  

The FCAA does not always require specific programs, methods, 
or reductions in order to meet the NAAQS; thus, states must 
develop programs for each nonattainment area to help ensure 
that those areas will meet the attainment deadlines. Because of 
the ongoing need to address nonattainment issues and to meet 
the requirements of 42 USC, §7410, the commission routinely 
proposes and adopts revisions to the SIP and rules. The legis
lature is presumed to understand this federal scheme. If each 
rule proposed for inclusion in the SIP and rules was considered 
to  be a major environmental rule that exceeds federal law, then 
every revision to the SIP and rules would require the full regula
tory impact analysis contemplated by SB 633. This conclusion 
is inconsistent with the conclusions reached by the commission 
in its cost estimate and by the Legislative Budget Board (LBB) in 
its fiscal notes. Since the legislature is presumed to understand 
the fiscal impacts of the bills it passes and that presumption is 

based on information provided by state agencies and the LBB, 
the commission believes that the intent of SB 633 was only to 
require the full regulatory impact analysis for rules that are ex
traordinary in nature. While the SIP and rules have a broad im
pact, that impact is no greater than is necessary or appropriate 
to meet the requirements of the FCAA. For these reasons, rules 
adopted for inclusion in the SIP fall under the exception in Texas 
Government Code, §2001.0225(a), because they are required 
by federal law. 

The commission has consistently applied this construction to 
its rules since this statute was enacted in 1997. Since that 
time, the legislature has revised the Texas Government Code 
but left this provision substantially unamended. It is presumed 
that, "when an agency interpretation is in effect at the time the 
legislature amends the laws without making substantial change 
in the statute, the legislature is deemed to have accepted  the  
agency’s interpretation." Central Power & Light Co. v. Sharp, 
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with 
per curiam opinion respecting another issue, 960 S.W.2d 617 
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 
(Tex. App. Austin 1990, no writ); Cf. Humble Oil & Refining 
Co. v. Calvert,  414 S.W.2d 172 (Tex. 1967); Dudney v. State 
Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 
2000); Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 
581 (Tex. App. Austin 2000, pet. denied); and Coastal Indust. 
Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916 
(Tex. 1978). 

The commission’s interpretation of the regulatory impact anal
ysis requirements is also supported by a change made to the 
Texas Administrative Procedure Act (APA) by the legislature in 
1999. In an attempt to limit the number of rule challenges based 
upon APA requirements, the legislature clarified that state agen
cies are required to meet these sections of the APA against the 
standard of "substantial compliance," Texas Government Code, 
§2001.035. The legislature specifically identified Texas Gov
ernment Code, §2001.0225 as falling under this standard. The 
commission has substantially complied with the requirements of 
Texas Government Code, §2001.0225. 

Even if the proposed rulemaking constitutes a major environ
mental rule under Texas Government Code, §2001.0225(g)(3), 
a regulatory impact analysis is not required because this exemp
tion is part of the commission’s SIP for making progress toward 
the attainment and maintenance of the NAAQS. Therefore, the 
proposed rule revisions do not exceed a standard set by federal 
law or exceed an express requirement of state law since they 
are part of an overall regulatory scheme designed to meet, not 
exceed the relevant standard set by federal law - the NAAQS. 
In addition, the adoption and maintenance of the I/M program is 
directly required by federal law pursuant to 42 USC, §7511(a). 
The commission is charged with protecting air quality within the 
state and to design and submit a plan to achieve attainment 
and maintenance of the federally mandated NAAQS. The Third 
District Court of Appeals upheld this interpretation in Brazoria 
County v. Texas Comm’n on Envtl.  Quality,  128 S.W. 3d 728  
(Tex. App. - Austin 2004, no writ). In addition, portions of this 
rulemaking are directly required by HB 715 and HB 1796. Fur
thermore, no contract or delegation agreement covers the topic 
that is the subject of this rulemaking. Finally, this rulemaking was 
not developed solely under the general powers of the TCEQ but 
is authorized by specific sections of Texas Health and Safety 
Code (THSC), Chapter 382 (also known as the Texas Clean Air 
Act), and the Texas Water Code (TWC), which are cited in the 
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STATUTORY AUTHORITY section of this preamble, including 
THSC, §§382.011, 382.012, and 382.017. 

This rulemaking is not subject to the regulatory analysis provi
sions of Texas Government Code, §2001.0225(b), for the fol
lowing reasons. The proposed rulemaking is not a major envi
ronmental law because: 1) the specific intent of the proposed 
rulemaking is not to protect the environment or reduce risks to 
human health from environmental exposure, but rather to clarify, 
improve upon, and increase consistency within the I/M program 
and the LIRAP by implementing HB 715 and HB 1796, streamlin
ing the programs, and eliminating certain expired provisions; and 
2) the proposed rulemaking would not adversely affect in a mate
rial way the economy, a sector of the economy, productivity, com
petition, or jobs, nor would it adversely affect in a material way 
the environment, or the public health and safety of the state or 
a sector of the state, because the proposed rulemaking actually 
clarifies, improves upon, and increases consistency within the 
I/M program and the LIRAP. Furthermore, even if the proposed 
rulemaking was a major environmental rule, it does not meet any 
of the four applicability criteria listed in Texas Government Code, 
§2001.0225 because: 1) the proposed rulemaking is part of the 
SIP, and as such is designed to meet, not exceed the relevant 
standard set by federal law; 2) parts of the proposed rulemaking 
are directly required by state law; 3) no contract or delegation 
agreement covers the topic that is the subject of this rulemak
ing; and 4) the proposed rulemaking is authorized by specific 
sections of THSC, Chapter 382 (also known as the Texas Clean 
Air Act), and the TWC, which are cited in the STATUTORY AU
THORITY section of this preamble. 

The commission invites public comment regarding the draft reg
ulatory impact analysis determination during the public comment 
period. Written comments on the draft regulatory impact analy
sis determination may be submitted to the contact person at the 
address listed under the SUBMITTAL OF COMMENTS section 
of this preamble. 

TAKINGS IMPACT ASSESSMENT 

The commission evaluated the proposed rule revisions and per
formed an analysis of whether the proposed rule revisions con
stitute a taking under Texas Government Code, Chapter 2007. 
The commission’s preliminary assessment indicates Texas Gov
ernment Code, Chapter 2007 does not apply. 

Under Texas Government Code, §2007.002(5), taking means: 
"(A) a governmental action that affects private real property, in 
whole or in part or temporarily or permanently, in a manner that 
requires the governmental entity to compensate the private real 
property owner as provided by the Fifth and Fourteenth Amend
ments to the United States Constitution or Section 17 or 19, Ar
ticle I, Texas Constitution; or (B) a governmental action that: (i) 
affects an owner’s private real property that is the subject of the 
governmental action, in whole or in part or temporarily or perma
nently, in a manner that restricts or limits the owner’s right to the 
property that would otherwise exist in the absence of the govern
mental action; and (ii) is the producing cause of a reduction of at 
least 25% in the market value of the affected private real prop
erty, determined by comparing the market value of the property 
as if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef
fect." 

The specific purpose of the proposed rulemaking is to clarify, 
improve upon, and increase consistency within the I/M pro
gram and the LIRAP by implementing HB 715 and HB 1796, 

streamlining the programs, and eliminating certain expired 
provisions. Therefore, the proposed rulemaking would substan
tially advance this stated purpose by: modifying the current 
definition of a low-volume emissions inspection station to state 
that "a low-volume emissions inspection station is a vehicle 
emissions inspection station that meets all criteria for obtaining 
a low-volume waiver from the Texas Department of Public 
Safety"; ensuring that the definition for a low-volume emissions 
inspection station contained in §114.2 would not conflict with the 
low-volume waiver criteria for inspection stations listed in the 
DPS rules (37 TAC §23.95) and meet the requirements of HB 
715; increasing the maximum time that counties would have to 
reimburse dealerships participating in the LIRAP from five to 10 
business days as mandated by HB 1796; removing the dates 
associated with the TAS and adding language requiring analyzer 
manufacturers to meet the requirements contained in the "most 
recent version" of the TAS and removing the "Specifications for 
On-Board Diagnostics II Analyzer for Use in the Texas Vehicle 
Emissions Testing Program" and its corresponding references; 
streamlining the process used by the commission for implement
ing minor non-programmatic modifications to the TAS; removing 
redundant requirements; and deleting all requirements relating 
to the EPIP, which has expired. 

Promulgation and enforcement of the proposed rule revisions 
would be neither  a statutory nor a constitutional taking of private 
real property. These proposed rule revisions are not burden
some, restrictive, or limiting of rights to private real property be
cause the proposed rule revisions simply clarify, improve upon, 
and increase consistency within the existing I/M program and 
the LIRAP. Furthermore, the proposed rule revisions would ben
efit the public by improving upon the I/M program and the LIRAP, 
making them more accessible to the public and subsequently im
proving their effectiveness. The proposed rule revisions do not 
affect a landowner’s rights in private real property because this 
rulemaking does not burden, restrict, or limit the owner’s right to 
property, nor does it reduce the value of any private real prop
erty by 25% or more beyond that which would otherwise exist in 
the absence of the regulations. Therefore, these proposed rule 
revisions would not constitute a taking under Texas Government 
Code, Chapter 2007. 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals and 
policies. The commission conducted a consistency determina
tion for the proposed rule revisions in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. The CMP goals applicable to the 
proposed rulemaking are to protect, preserve, restore, and 
enhance the diversity, quality, quantity, functions, and values 
of coastal natural resource areas. No new sources of air 
contaminants would be authorized and ozone levels would be 
reduced as a result of the proposed rulemaking. The CMP 
policy applicable to this rulemaking action is the policy that 
commission rules comply with regulations in the Code of Federal 
Regulations to protect and enhance air quality in the coastal 
area (31 TAC §501.32). This rulemaking proposal would not 
have a detrimental effect on SIP emissions reduction obligations 
relating to maintenance of the ozone NAAQS by continuing to 
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implement the existing OBD, ASM, and TSI vehicle inspections 
as a part of the I/M program. This rulemaking action complies 
with the Code of Federal Regulations. Therefore, in compliance 
with 31 TAC §505.22(e), this rulemaking action is consistent 
with CMP goals and policies. Promulgation and enforcement of 
these proposed rule revisions would not violate or exceed any 
standards identified in the applicable CMP goals and policies 
because the proposed rule revisions are consistent with these 
CMP goals and policies and because these propose rule revi
sions do not create or have a direct or significant adverse effect 
on any coastal natural resource areas. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
SUBMITTAL OF COMMENTS section of this preamble. 

ANNOUNCEMENT OF HEARINGS 

The commission will hold public hearings on this proposal in Fort 
Worth on July 20, 2010, at 2:00 p.m. at the TCEQ, Region 4 Of
fice, DFW Public Meeting Room, 2309 Gravel Road, Fort Worth, 
TX 76118; in Austin on July 21, 2010, at 10:00 a.m. at the TCEQ, 
Building E, Room 201S, 12100 Park 35 Circle, Austin, TX 78753; 
and in Houston on July 22, 2010,  at 3:00 p.m.  at the  Hous
ton-Galveston Area Council, Conference Room A, 3555 Tim-
mons Lane, Houston, TX 77027. The hearings are structured for 
the receipt of oral or written comments by interested persons. In
dividuals may present oral statements when called upon in order 
of registration. Open discussion will not be permitted during the 
hearings; however, commission staff members will be available 
to discuss the proposal 30 minutes prior to the hearings. 

Persons who have special communication or other accommoda
tion needs who are planning to attend the hearings should con
tact Charlotte Horn, Office of Legal Services at (512) 239-0779. 
Requests should be made as far in advance as possible. 

SUBMITTAL OF COMMENTS 

Written comments may be submitted to Michael Parrish, MC 
205, Office of Legal Services, Texas Commission on Environ
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer
ence Rule Project Number 2009-027-114-EN. The comment 
period closes July 26, 2010. Copies of the proposed rule-
making can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Edgar J. Gilmore, Jr., Air 
Quality Planning Section, (512) 239-2069. 

SUBCHAPTER A. DEFINITIONS 
30 TAC §114.2 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Water Code (TWC), 
§5.102, General Powers, TWC, §5.103, Rules, and TWC, 
§5.105, General Policy, which provide the commission with the 
general powers to carry out its duties and authorize the com
mission to propose rules necessary to carry out its powers and 
duties under the TWC; and TWC, §5.013, General Jurisdiction 
of Commission, which states the commission’s authority over 
various statutory programs. The amendment is also proposed 
under Texas Health and Safety Code (THSC), §382.017, Rules, 
which authorizes the commission to propose rules consis

tent with the policy and purposes of THSC, Chapter 382 (the 
Texas Clean Air Act), and to propose rules that differentiate 
among particular conditions, particular sources, and particular 
areas of the state. The amendment is also proposed under 
THSC, §382.002, Policy and Purpose, which establishes the 
commission’s purpose to safeguard the state’s air resources, 
consistent with the protection of public health, general welfare, 
and physical property; THSC, §382.011, General Powers and 
Duties, which authorizes the commission to control the quality 
of the state’s air; THSC, §382.012, State Air Control Plan, which 
authorizes the commission to prepare and develop a general, 
comprehensive plan for the control of the state’s air; THSC, 
§382.019, Methods Used to Control and Reduce Emissions 
From Land Vehicles, which provides the commission the au
thority to propose rules to control and reduce emissions from 
engines used to propel land vehicles; THSC, Chapter 382, Sub
chapter G, Vehicle Emissions, which provides the commission 
the authority by rule to establish, implement, and administer 
a program requiring emissions-related inspections of motor 
vehicles to be performed at inspection facilities consistent with 
the requirements of Federal Clean Air Act (FCAA), 42 United 
States Code (USC), §§7401 et seq.; and THSC, Chapter 382, 
Subchapter H, Vehicle Emissions Programs in Certain Counties, 
which authorize the commission to propose an Inspection and 
Maintenance program for participating Early Action Compact 
counties. The amendment is proposed pursuant to Texas Trans
portation Code, §548.3075, which was amended by House Bill 
715 from the 81st Texas Legislature, 2009. 

The proposed amendment implements Texas Transportation 
Code, §548.3075. 

§114.2. Inspection and Maintenance Definitions. 
Unless specifically defined in Texas Health and Safety Code, Chapter 
382, also known as the Texas Clean Air Act (TCAA), or in the rules 
of the commission, the terms used by the commission have the mean
ings commonly ascribed to them in the field of air pollution control. 
In addition to the terms that are defined by the TCAA, the following 
words and terms, when used in Subchapter C of this chapter (relating to 
Vehicle Inspection and Maintenance; Low Income Vehicle Repair As
sistance, Retrofit, and Accelerated Vehicle Retirement Program; and 
Early Action Compact Counties), have the following meanings, unless 
the context clearly indicates otherwise. 

(1) Acceleration simulation mode (ASM-2) test--An emis
sions test using a dynamometer (a set of rollers on which a test vehicle’s 
tires rest) that applies an increasing load or resistance to the drive train 
of a vehicle, thereby simulating actual tailpipe emissions of a vehicle 
as it is moving and accelerating. The ASM-2 vehicle emissions test is 
comprised of two phases: 

(A) the 50/15 mode--in which the vehicle is tested on 
the dynamometer simulating the use of 50% of the vehicle available 
horsepower to accelerate at a rate of 3.3 miles per hour (mph) per sec
ond at a constant speed of 15 mph; and 

(B) the 25/25 mode--in which the vehicle is tested on 
the dynamometer simulating the use of 25% of the vehicle available 
horsepower to accelerate at a rate 3.3 mph per second at a constant 
speed of  25 mph.  

(2) Consumer price index--The consumer price index for 
any calendar year is the average of the consumer price index for all-
urban consumers published by the Department of Labor, as of the close 
of the 12-month period ending on August 31 of the calendar year. 

(3) Controller area network (CAN)--A vehicle manufac
turer’s communications protocol that connects to the various electronic 
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modules in a vehicle. CAN provides one protocol that collects infor
mation from the vehicle’s electronic systems including the on-board 
diagnostics (OBD) emissions testing system. The United States Envi
ronmental Protection Agency requires the CAN protocol to be installed 
in OBD-compliant vehicles beginning with some model year 2003 ve
hicles and phasing in to all OBD-compliant vehicles by the 2008 model 
year. 

(4) Low-volume emissions inspection station--A vehicle 
emissions inspection station that meets all criteria for obtaining a 
low-volume waiver from the Texas Department of Public Safety. 
[performs on-board diagnostics (OBD) testing only and does not 
exceed 1,200 OBD tests per calendar year.] 

(5) Motorist--A person or other entity responsible for the 
inspection, repair, and maintenance of a motor vehicle, which may in
clude, but is not limited to, owners and lessees. 

(6) On-board diagnostic (OBD) system--The computer 
system installed in a vehicle by the manufacturer that monitors the 
performance of the vehicle emissions control equipment, fuel metering 
system, and ignition system for the purpose of detecting malfunction 
or deterioration in performance that would be expected to cause the 
vehicle not to meet emissions standards. All references to OBD 
should be interpreted to mean the second generation of this equipment, 
sometimes referred to as OBD II. 

(7) On-road test--Utilization of remote sensing technology 
to identify vehicles operating within the inspection and maintenance 
program areas that have a high probability of being high-emitters. 

(8) Out-of-cycle test--Required emissions test not associ
ated with vehicle safety inspection testing cycle. 

(9) Primarily operated--Use of a motor vehicle greater than 
60 calendar days per testing cycle in an affected county. Motorists shall 
comply with emissions requirements for such counties. It is presumed 
that a vehicle is primarily operated in the county in which it is regis
tered. 

(10) Program area--County or counties in which the Texas 
Department of Public Safety, in coordination with the commission, ad
ministers the vehicle emissions inspection and maintenance program 
contained in the Texas Inspection and Maintenance State Implementa
tion Plan. These program areas include: 

(A) the Dallas-Fort Worth program area, consisting of 
the following counties: Collin, Dallas, Denton, [Collin,] and Tarrant; 

(B) the El Paso program area, consisting of El Paso 
County; 

(C) the Houston-Galveston-Brazoria program area, 
consisting of Brazoria, Fort Bend, Galveston, Harris, and Montgomery 
Counties; and 

(D) the extended Dallas-Fort Worth program area, con
sisting of Ellis, Johnson, Kaufman, Parker, and Rockwall Counties. 
These counties became part of the program area as of May 1, 2003. 

(11) Retests--Successive vehicle emissions inspections fol
lowing the failing of an initial test by a vehicle during a single testing 
cycle. 

(12) Testing cycle--Annual cycle commencing with the 
first safety inspection certificate expiration date for which a motor 
vehicle is subject to a vehicle emissions inspection. 

(13) Two-speed idle (TSI) inspection and maintenance 
test--A measurement of the tailpipe exhaust emissions of a vehicle 

while the vehicle idles, first at a lower speed and then again at a higher 
speed. 

(14) Uncommon part--A part that takes more than 30 days 
for expected delivery and installation, where a motorist can prove that a 
reasonable attempt made to locate necessary emission control parts by 
retail or wholesale part suppliers will exceed the remaining time prior 
to expiration of the vehicle safety inspection certificate or the 30-day 
period following an out-of-cycle inspection. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003431 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

SUBCHAPTER C. VEHICLE INSPECTION 
AND MAINTENANCE; LOW INCOME 
VEHICLE REPAIR ASSISTANCE, RETROFIT, 
AND ACCELERATED VEHICLE RETIREMENT 
PROGRAM; AND EARLY ACTION COMPACT 
COUNTIES 
DIVISION 1. VEHICLE INSPECTION AND 
MAINTENANCE 
30 TAC §114.51 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Water Code (TWC), 
§5.102, General Powers, TWC, §5.103, Rules, and TWC, 
§5.105, General Policy, which provide the commission with 
the general powers to carry out its duties and authorize the 
commission to propose rules necessary to carry out its pow
ers and duties under the TWC; and TWC, §5.013, General 
Jurisdiction of Commission, which states the commission’s 
authority over various statutory programs. The amendment is 
also proposed under Texas Health and Safety Code (THSC), 
§382.017, Rules, which authorizes the commission to propose 
rules consistent with the policy and purposes of THSC, Chap
ter 382 (the Texas Clean Air Act), and to propose rules that 
differentiate among particular conditions, particular sources, 
and particular areas of the state. The amendment is also 
proposed under THSC, §382.002, Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; THSC, §382.011, Gen
eral Powers and Duties, which authorizes the commission to 
control the quality of the state’s air; THSC, §382.012, State 
Air Control Plan, which authorizes the commission to prepare 
and develop a general, comprehensive plan for the control of 
the state’s air; THSC, §382.019, Methods Used to Control and 
Reduce Emissions From Land Vehicles, which provides the 
commission the authority to propose rules to control and reduce 
emissions from engines used to propel land vehicles; THSC, 
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Chapter 382, Subchapter G, Vehicle Emissions, which provides 
the commission the authority by rule to establish, implement, 
and administer a program requiring emissions-related inspec
tions of motor vehicles to be performed at inspection facilities 
consistent with the requirements of Federal Clean Air Act, 42 
United States Code, §§7401 et seq.; and THSC, Chapter 382, 
Subchapter H, Vehicle Emissions Programs in Certain Counties, 
which authorize the commission to propose an Inspection and 
Maintenance program for participating Early Action Compact 
counties. The amendment to §114.51 is proposed pursuant to 
THSC, §382.205. 

The proposed amendment implements THSC, Subchapter G, 
§§382.201 - 382.220, Vehicle Emissions. 

§114.51. Equipment Evaluation Procedures for Vehicle Exhaust Gas 
Analyzers. 

(a) Any manufacturer or distributor of vehicle testing equip
ment may apply to the executive director of the commission or his ap
pointee, for approval of an exhaust gas analyzer or analyzer system 
for use in the Texas Inspection and Maintenance (I/M) program ad
ministered by the Texas Department of Public Safety. Each manufac
turer shall submit a formal certificate to the commission stating that 
any analyzer model sold or leased by the manufacturer or its autho
rized representative and any model currently in use in the I/M program 
will satisfy all design and performance criteria set forth in the most re
cent version of the "Specifications for Vehicle Exhaust Gas Analyzer 
Systems for Use in the Texas Vehicle Emissions Testing Program." [," 
dated May 1, 2005, or in "Specifications for On-Board Diagnostics II 
for Use in the Texas Vehicle Emissions Testing Program," dated May 1, 
2005.] Copies of this document [these documents] are available at the 
commission’s Central Office, located at 12100 Park 35 Circle, Austin, 
Texas 78753 or at http://www.tceq.state.tx.us/assets/public/implemen-
tation/air/ms/IM/txvehanlspecs.pdf. The manufacturer shall also pro
vide sufficient documentation to demonstrate conformance with these 
criteria including a complete description of all hardware components, 
the results of appropriate performance testing, and a point-by-point re
sponse to each specific requirement. 

(b) All equipment must [shall] be tested by an independent test 
laboratory. The cost of the certification must [shall] be absorbed by the 
manufacturer. The conformance demonstration must [shall] include, 
but is not limited to: 

(1) certification that equipment design and construction 
conform with the specifications referenced in subsection (a) of this 
section; 

(2) documentation of successful results from appropriate 
performance testing; 

(3) evidence of necessary changes to internal computer 
programming, display format, and data recording sequence; 

(4) a commitment to fulfill all maintenance, repair, train
ing, and other service requirements described in the specifications ref
erenced in subsection (a) of this section. A copy of the minimum war
ranty agreement to be offered to the purchaser of an approved vehicle 
exhaust gas analyzer must [shall] be included in the demonstration of 
conformance; and 

(5) documentation of communication ability using proto
col provided by the commission or the commission Texas Information 
Management System (TIMS) contractor. 

(c) If a review of the demonstration of conformance and all 
related support material indicates compliance with the criteria listed 
in subsections (a) and (b) of this section, the executive director or his 
appointee may issue a notice of approval to the analyzer manufacturer 

that endorses the use of the specified analyzer or analyzer system in the 
Texas I/M program. 

(d) The applicant shall comply with all special provisions and 
conditions specified by the executive director or his appointee in the 
notice of approval. 

(e) Any manufacturer or distributor that receives a notice of 
approval from the executive director or the executive director’s ap
pointee for vehicle emissions test equipment for use in the Texas I/M 
program may be subject to appropriate enforcement action and penal
ties prescribed in the Texas Clean Air Act or the rules and regulations 
promulgated thereunder if: 

(1) any information included in the conformance demon
stration as required in subsection (b) of this section is misrepresented 
resulting in the purchase or operation of equipment in the Texas I/M 
program that does not meet the specifications referenced in subsection 
(a) of this section; [or] 

(2) the applicant fails to comply with any requirement or 
commitment specified in the notice of approval issued by the executive 
director or implied by the representations submitted by the applicant 
in the conformance demonstration required by subsection (b) of this 
section; [or] 

(3) the manufacturer or distributor fails to provide on-site 
service response by a qualified repair technician within two business 
days of a request from an inspection station, excluding Sundays, na
tional holidays (New Year’s Day, Martin Luther King Jr. Day, Presi
dent’s Day, Memorial Day, Independence Day, Labor Day, Veteran’s 
Day, Thanksgiving Day, and Christmas Day), and other days when a 
purchaser’s business might be closed; 

(4) the manufacturer or distributor fails to fulfill, on a con
tinuing basis, the requirements described in this section or in the spec
ifications referenced in subsection (a) of this section; or 

(5) the manufacturer fails to provide analyzer software up
dates within six months of request and fails to install analyzer updates 
within 90 days of commission written notice of acceptance. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003432 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

30 TAC §114.52 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Commission on Environmental Quality or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is proposed under Texas Water Code (TWC), §5.102, 
General Powers, TWC, §5.103, Rules, and TWC, §5.105, 
General Policy, which provide the commission with the general 
powers to carry out its duties and authorize the commission 
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to propose rules necessary to carry out its powers and duties 
under the TWC; and TWC, §5.013, General Jurisdiction of Com
mission, which states the commission’s authority over various 
statutory programs. The repeal is also proposed under Texas 
Health and Safety Code (THSC), §382.017, Rules, which autho
rizes the commission to propose rules consistent with the policy 
and purposes of THSC, Chapter 382 (the Texas Clean Air Act), 
and to propose rules that differentiate among particular condi
tions, particular sources, and particular areas of the state. The 
repeal is also proposed under THSC, §382.002, Policy and Pur
pose, which establishes the commission’s purpose to safeguard 
the state’s air resources, consistent with the protection of public 
health, general welfare, and physical property; THSC, §382.011, 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; THSC, §382.012, State 
Air Control Plan, which authorizes the commission to prepare 
and develop a general, comprehensive plan for the control of 
the state’s air; THSC, §382.019, Methods Used to Control and 
Reduce Emissions From Land Vehicles, which provides the 
commission the authority to propose rules to control and reduce 
emissions from engines used to propel land vehicles; THSC, 
Chapter 382, Subchapter G, Vehicle Emissions, which provides 
the commission the authority by rule to establish, implement, 
and administer a program requiring emissions-related inspec
tions of motor vehicles to be performed at inspection facilities 
consistent with the requirements of Federal Clean Air Act, 42 
United States Code, §§7401 et seq.; and THSC, Chapter 382, 
Subchapter H, Vehicle Emissions Programs in Certain Counties, 
which authorize the commission to propose an Inspection and 
Maintenance program for participating Early Action Compact 
counties. The repeal of §114.52 is proposed pursuant to THSC, 
§382.216. 

The proposed repeal implements THSC, Subchapter G, 
§§382.201 - 382.220, Vehicle Emissions. 

§114.52. Early Participation Incentive Program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003433 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

DIVISION 2. LOW INCOME VEHICLE REPAIR 
ASSISTANCE, RETROFIT, AND ACCELERATED 
VEHICLE RETIREMENT PROGRAM 
30 TAC §114.64 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Water Code (TWC), 
§5.102, General Powers, TWC, §5.103, Rules, and TWC, 
§5.105, General Policy, which provide the commission with the 
general powers to carry out its duties and authorize the com
mission to propose rules necessary to carry out its powers and 
duties under the TWC; and TWC, §5.013, General Jurisdiction 

of Commission, which states the commission’s authority over 
various statutory programs. The amendment is also proposed 
under Texas Health and Safety Code (THSC), §382.017, Rules, 
which authorizes the commission to propose rules consistent 
with the policy and purposes of THSC, Chapter 382 (the Texas 
Clean Air Act), and to propose rules that differentiate among 
particular conditions, particular sources, and particular areas 
of the state. The amendment is also proposed under THSC, 
§382.002, Policy and Purpose, which establishes the commis
sion’s purpose to safeguard the state’s air resources, consistent 
with the protection of public health, general welfare, and physical 
property; THSC, §382.011, General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
THSC, §382.012, State Air Control Plan, which authorizes the 
commission to prepare and develop a general, comprehensive 
plan for the control of the state’s air; THSC §382.019, Methods 
Used to Control and Reduce Emissions From Land Vehicles, 
which provides the commission the authority to propose rules 
to control and reduce emissions from engines used to propel 
land vehicles; THSC, Chapter 382, Subchapter G, Vehicle 
Emissions, which provides the commission the authority by rule 
to establish, implement, and administer a program requiring 
emissions-related inspections of motor vehicles to be performed 
at inspection facilities consistent with the requirements of Fed
eral Clean Air Act, 42 United States Code, §§7401 et seq.; 
and THSC, Chapter 382, Subchapter H, Vehicle Emissions 
Programs in Certain Counties, which authorize the commission 
to propose an Inspection and Maintenance program for par
ticipating Early Action Compact counties. The amendment is 
proposed pursuant to THSC, §382.210 which was amended by 
House Bill 1796 from the 81st Texas Legislature, 2009. 

The proposed amendment implements THSC, §382.210. 

§114.64. LIRAP Requirements. 

(a) Implementation. Upon receiving a written request to im
plement a Low Income Vehicle Repair Assistance, Retrofit, and Accel
erated Vehicle Retirement Program (LIRAP) by a county commission
ers court, the executive director shall authorize the implementation of 
a LIRAP in the requesting county. The executive director and county 
shall enter into a grant contract for the implementation of the LIRAP. 

(1) The grant contract must provide conditions, require
ments, and projected funding allowances for the implementation of the 
LIRAP. 

(2) A participating county may contract with an entity ap
proved by the executive director for services necessary to implement 
the LIRAP. A participating county or its designated entity shall demon
strate to the executive director that, at a minimum, the county or its 
designated entity has provided for appropriate measures for determin
ing applicant eligibility and repair effectiveness and ensuring against 
fraud. 

(3) The participating county shall remain the contracted en
tity even if the county contracts with another county or another entity 
approved by the executive director to administer the LIRAP. 

(b) Repair and retrofit assistance. A LIRAP must provide for 
monetary or other compensatory assistance to eligible vehicle owners 
for repairs directly related to bringing certain vehicles that have failed a 
required emissions test into compliance with emissions requirements or 
for installing retrofit equipment on vehicles that have failed a required 
emissions test, if practically and economically feasible, in lieu of or 
in combination with repairs performed to bring a vehicle into compli
ance with emissions requirements. Vehicles under the LIRAP must be 
repaired or retrofitted at a recognized emissions repair facility. To de-
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termine eligibility, the participating county or its designated entity shall 
make applications available for LIRAP participants. The application, 
at a minimum, must require the vehicle owner to demonstrate that: 

(1) the vehicle has failed a vehicle emissions test within 30 
days of application submittal; 

(2) the vehicle can be driven under its own power to the 
emissions inspection station or vehicle retirement facility; 

(3) the vehicle is currently registered in and has been regis
tered in the program county for the 12 months immediately preceding 
the application for assistance; 

(4) the vehicle has passed the safety portion of the Texas 
Department of Public Safety (DPS) motor vehicle safety and emissions 
inspection as recorded in the Vehicle Inspection Report (VIR), or pro
vide assurance that actions will be taken to bring the vehicle into com
pliance with safety requirements; 

(5) the vehicle owner’s net family income is at or below 
300% [300 percent] of the  federal  poverty level; and 

(6) any other requirements of the participating county or 
the executive director are met. 

(c) Accelerated vehicle retirement. A LIRAP must provide 
monetary or other compensatory assistance to eligible vehicle owners 
to be used toward the purchase of a replacement vehicle. 

(1) To determine eligibility, the participating county or its 
designated entity shall make applications available for LIRAP partici
pants. The application, at a minimum, must require the vehicle owner 
to demonstrate that: 

(A) the vehicle meets the requirements under subsec
tion (b)(1) - (3) and (5) of this section; 

(B) the vehicle has passed a DPS motor vehicle safety 
or safety and emissions inspection within 15 months prior to applica
tion submittal; and 

(C) any other requirements of the participating county 
or the executive director are met. 

(2) Eligible vehicle owners of pre-1996 model year 
vehicles that pass the required United States Environmental Protec
tion Agency (EPA) Start-Up Acceleration Simulation Mode (ASM) 
standards emissions test, but would have failed the EPA Final ASM 
standards emissions test, or some other criteria determined by the 
commission, may be eligible for accelerated vehicle retirement and 
replacement compensation under this section. 

(3) Notwithstanding the vehicle requirement provided un
der subsection (b)(1) of this section, an eligible vehicle owner of a ve
hicle that is gasoline powered and is at least 10 years old as determined 
from the current calendar year (i.e., 2010 [2007] minus 10 years equals 
2000 [1997]) and meets the requirements under subsection (b)(2), (3), 
and (5) of this section, may be eligible for accelerated vehicle retire
ment and compensation. 

(4) Replacement vehicles must: 

(A) be in a class or category of vehicles that has been 
certified to meet federal Tier 2, Bin 5 or cleaner Bin certification under 
40 Code of Federal Regulations §86.1811-04, as published in the Feb
ruary 10, 2000, Federal Register (65 FR [FedReg] 6698); 

(B) have a gross vehicle weight rating of less than 
10,000 pounds; 

(C) be a vehicle, the total cost of which does not exceed 
$25,000; and 

(D) have passed a DPS motor vehicle safety inspection 
or safety and emissions inspection within the 15-month period before 
the application is submitted. 

(d) Compensation. The participating county shall determine 
eligibility and approve or deny the application promptly. If the re
quirements of subsection (b) or (c) of this section are met and based on 
available funding, the county shall authorize monetary or other com
pensations to the eligible vehicle owner. 

(1) Compensations must be: 

(A) no more than $600 and no less than $30 per vehicle 
to be used for emission-related repairs or retrofits performed at recog
nized emissions repair facilities, including diagnostics tests performed 
on the vehicle; or 

(B) based on vehicle type and model year of a replace
ment vehicle for the accelerated retirement of a vehicle meeting the re
quirements under this subsection. Only one retirement compensation 
can be used toward one replacement vehicle annually per applicant. 
The maximum amount toward a replacement vehicle, must not exceed: 

(i) $3,000 for a replacement car of the current model 
year or previous three model years, except as provided by clause (iii) 
of this subparagraph; 

(ii) $3,000 for a replacement truck of the current 
model year or the previous two model years, except as provided by 
clause (iii) of this subparagraph; 

(iii) $3,500 for a replacement hybrid vehicle of the 
current model year or the previous model year. 

(2) Vehicle owners shall be responsible for paying the first 
$30 of emission-related repairs or retrofit costs that may include diag
nostics tests performed on the vehicle. 

(3) For accelerated vehicle retirement, provided that the 
compensation levels in paragraph (1)(B) of this subsection are met and 
minimum eligibility requirements under subsection (c) of this section 
are met, a participating county may set a specific level of compensation 
or implement a level of compensation schedule that allows flexibility. 
The following criteria may be used for determining the amount of fi 
nancial assistance: 

(A) model year of the vehicle; 

(B) miles registered on the vehicle’s odometer; 

(C) fair market value of the vehicle; 

(D) estimated cost of emission-related repairs neces
sary to bring the vehicle into compliance with emission standards; 

(E) amount of money the vehicle owner has already 
spent to bring the vehicle into compliance, excluding the cost of the 
vehicle emissions inspection; and 

(F) vehicle owner’s income. 

(e) Reimbursement for repairs and retrofits. A participating 
county shall reimburse the appropriate recognized emissions repair fa
cility for approved repairs and retrofits within 30 calendar days of re
ceiving an invoice that meets the requirements of the county or desig
nated entity. Repaired or retrofitted vehicles must pass a DPS safety 
and emissions inspection before the recognized emissions repair fa
cility is reimbursed. In the event that the vehicle does not pass the 
emissions retest after diagnosed repairs are performed, the participat
ing county has the discretion, on a case-by-case basis, to make payment 
for diagnosed emissions repair work performed. 
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(f) Reimbursements for replacements. A participating county 
shall ensure that funds are transferred to a participating automobile 
dealership no later than 10 [five] business days after the county receives 
proof of the sale, proof of transfer to a dismantler, and any administra
tive documents that meet the requirements of the county or designated 
entity. A list of all administrative documents must be included in the 
agreements that are entered into by the county or designated entity and 
the participating automobile dealerships. 

(1) A participating county shall provide an electronic 
means for distributing replacement funds to a participating automobile 
dealership once all program criteria have been met. The replacement 
funds may be used as a down payment toward the purchase of a 
replacement vehicle. Participating automobile dealers shall be located 
in the State of Texas. Participation in the LIRAP by an automobile 
dealer is voluntary. 

(2) Participating counties shall develop a document for 
confirming a person’s eligibility for purchasing a replacement vehicle 
and for tracking such purchase. 

(A) The document must include at a minimum, the full 
name of applicant, the vehicle identification number of the retired vehi
cle, expiration date of the document, the program administrator’s con
tact information, and the amount of money available to the participating 
vehicle owner. 

(B) The document must be presented to a participating 
dealer by the person seeking to purchase a replacement vehicle before 
entering into negotiations for a replacement vehicle. 

(C) A participating dealer who relies on the document 
issued by the participating county has no duty to confirm the eligibility 
of the person purchasing a replacement vehicle in the manner provided 
by this section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003434 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes amendments to §§116.13, 116.710, 
116.711, 116.715 - 116.718, 116.720, 116.721, 116.730, 
116.740, and 116.750; and new §116.765. 

The amended sections would be submitted to the United 
States Environmental Protection Agency (EPA) as revisions 
to the State Implementation Plan (SIP) with the exception 
of §§116.711(a)(2)(C)(iii), 116.715(f)(2)(A), 116.730, and 
116.740(b). 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 

On September 23, 2009, the EPA published notice in the Federal 
Register (74 FR 48480) (hereafter "Notice") of its intent to dis
approve the TCEQ flexible permit program rules that were sub
mitted to the EPA as a proposed SIP revision in 1994. Although 
the Federal Clean Air Act (FCAA) requires that proposed revi
sions to the SIP be reviewed within 18 months after submittal 
(See 42 United States Code (U.S.C.) §7410(k)(1)(B) and (k)(2)), 
EPA took 15 years to take any formal action and did so only 
in response to litigation brought by holders of flexible permits 
(see BCCA Appeal Group, et al v. United States EPA et al, No. 
3-08CV1491-G (N.D. Texas)). In the Notice, the EPA cited the 
following assertions as the basis for disapproval of the flexible 
permit program as a minor New Source Review (NSR) revision: 
1) The program is not clearly limited to use in minor NSR and 
does not clearly prevent circumvention of major NSR require
ments; 2) The program does not require that an applicability de
termination for major NSR be made first for construction or mod
ification that could potentially be subject to major NSR; 3) The 
program fails to meet the statutory and regulatory requirements 
for a SIP revision and is not consistent with guidance on SIP 
revisions; 4) The program lacks replicable, specific, established 
implementation procedures for establishing the emission cap in 
a minor NSR flexible permit; 5) The program is not an enforce
able minor NSR permitting program; 6) The program allows the 
issuance of flexible permits that do not incorporate emission limi
tations and other requirements of the Texas SIP; and 7) The pro
gram lacks the necessary more specialized monitoring, record-
keeping, and reporting (MRR) requirements required for this type 
of minor NSR program, to ensure accountability and provide a 
means to determine compliance. The EPA also identified a num
ber of related concerns with the Texas flexible permit program in 
correspondence to the commission dated March 12, 2008. 

The Texas flexible permit program rules (Chapter 116, Subchap
ter G, Flexible Permits) became effective on December 8, 1994. 
The flexible permit program was developed in response to di
rection from the commission at the January 21, 1994, policy 
agenda meeting. The flexible permit rules were developed af
ter considering the positional papers presented by industry, en
vironmental groups, and local programs under the supervision of 
Task Force 21. The rules created a new type of permit called a 
flexible permit, which functions as an optional alternative to the 
traditional preconstruction permits that are authorized in Sub
chapter B, New Source Review Permits. Flexible permits were 
designed to exchange flexibility for emission reductions with the 
final goal being a well-controlled facility. At the time the flexible 
permit program was developed, the commission lacked the au
thority to require an air quality permit for grandfathered facilities. 
The flexible permit program was intended to provide grandfa
thered facilities with a voluntary authorization mechanism that 
would reduce emissions. Only one flexible permit can be issued 
for a particular plant site or active account. However, multiple 
emission caps, multiple individual emission limits, or any combi
nation thereof can be included in a flexible permit. The applicant 
for a flexible permit can combine existing facilities and new fa
cilities into the  flexible permit. The flexible permit would then 
become the controlling authorization for all facilities included in 
the permit, succeeding any existing minor NSR permits that may 
have been applicable to all or part of the facilities. The flexible 
permit is not a substitute for or in lieu of major NSR permitting 
if federal NSR review is triggered. The flexible permitting pro
gram is intended to eliminate the need for owners or operators of 
participating facilities to submit an amendment application each 
time certain operational or physical changes are made at the 
permitted facility. The environmental benefits of the flexible per-
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mit program have included the permitting of grandfathered units, 
substantial emission reductions from the installation of controls, 
and a comprehensive evaluation of emission impacts. 

The commission maintains that its flexible permit program rules, 
as adopted and implemented, are fully approvable as revisions 
to the SIP. In fact, the Texas flexible permit program is a minor 
NSR permit program which requires the application of best avail
able control technology (BACT) to minor sources even though 
not required to do so under the FCAA. The commission’s ex
ecutive director provided detailed comments in response to the 
Notice addressing each of the EPA assertions discussed earlier 
and demonstrating that, as written and administered by the com
mission, the flexible permit program rules are in full conformity 
with all applicable federal requirements (see Letter from M. Vick
ery, Executive Director, TCEQ to S. Spruiell, Air Permits Section 
(EPA Region 6), November 23, 2009). Additionally, permits is
sued under the flexible permit rules are consistent with the FCAA 
and EPA rules implementing NSR. 

As originally developed and subsequently implemented by 
TCEQ in 1994, the Texas flexible permit program is a minor 
NSR program. No provision of the Texas flexible permit program 
rules may be read to circumvent federal requirements. The 
rules expressly require compliance with all applicable require
ments relating to nonattainment and Prevention of Significant 
Deterioration (PSD) review. 

That limitation, adopted in 1994 as §116.711(8) and (9), con
tinues as proposed §116.711(a)(2)(H) and (I); see also, e.g., 
proposed §§116.710(a)(5), 116.711(a)(2)(C)(ii), and 116.718(b) 
and (c). The program does not supersede or negate federal re
quirements. The flexible permit program may not be used as a 
shield for protection or exemption from federal programs. Per
sons making changes under a flexible permit must maintain suf
ficient documentation to demonstrate that the project will comply 
with Subchapter B, Division 5, Nonattainment Review Permits; 
Division 6, Prevention of Significant Deterioration Review; and 
Subchapter E, Hazardous Air Pollutants: Regulations Governing 
Constructed or Reconstructed Major Sources (FCAA, §112(g), 
40 CFR Part 63). A major modification, as defined in §116.12, 
may not occur without first being subject to a Nonattainment 
and/or PSD review. Likewise, an owner or operator may not use 
flexible permit rules to avoid maximum achievable control tech
nology (MACT) requirements for the construction or reconstruc
tion of major sources of hazardous air pollutants (HAP) as they 
are described and addressed in the 40 Code of Federal Regula
tions (CFR) Part 63, National Emission Standards for Hazardous 
Air Pollutants (NESHAP) rules. If a proposed project is deter
mined to be a  major  modification under Nonattainment and/or 
PSD rules, or meets the definition of construction or reconstruc
tion under 40 CFR Part 63, the owner or operator must obtain a 
federal NSR permit or major modification under the appropriate 
federal NSR program, as well as a HAP permit to meet require
ments of FCAA §112(g) if case-by-case MACT applies; and a 
minor NSR permit amendment. Further, the flexible permit pro
gram does not impair the commission’s authority to control the 
quality of the state’s air and to take action to control a condition 
of air pollution if the commission finds that such a condition ex
ists. 

As the EPA recognizes, under the applicable federal regulations, 
states have broad discretion to determine the scope of their mi
nor NSR programs as needed to attain and maintain the na
tional ambient air quality standards (NAAQS). The development 
of NSR requirements and procedures tailored for the air qual

ity needs of each state is not only consistent with the FCAA, it 
is encouraged under the law and EPA’s implementing regula
tions (see 42 U.S.C. §7407(a) and 40 CFR §51.101(e) and (g); 
see also Safe Air for Everyone v. United States EPA, 488 F.3d 
1088, 1092 (9th Cir. 2007)). States have significant discretion 
to tailor minor NSR requirements that are consistent with the re
quirements of 40 CFR Part 51 (Requirements for Preparation, 
Adoption, and Submittal of Implementation Plans), and may also 
provide a rationale for why the rules are at least as stringent as 
the Part 51 requirements where the revisions are different from 
Part 51. These amendments are intended to remove any doubt 
that EPA might have, and to reaffirm the commission’s position 
that the rules for the flexible permit program are at least as strin
gent as the commission’s SIP-approved minor NSR permitting 
program. 

SECTION BY SECTION DISCUSSION 

§116.13, Flexible Permit Definitions 

The commission is proposing detailed MRR requirements 
in proposed §116.715(c)(5), (6) and (12) and (d); see also 
§116.711(a)(2)(G). To support the proposed MRR requirements, 
the commission is proposing definitions of continuous emission 
monitoring system (CEMS), continuous parameter monitoring 
system (CPMS), and predictive emissions monitoring system 
(PEMS). The proposed definitions for these terms are derived 
from similar definitions established in 40 CFR §52.21, with minor 
changes to account for their use in the flexible permit program. 
The proposed changes relating to MRR are intended to address 
the EPA’s comment that the Texas flexible permit program lacks 
the specialized MRR requirements necessary to enforce flexible 
permits. 

The commission proposes to revise the definition of "emission 
cap" and the definition of "individual emission limitation" under 
§116.13 to delete references to the "insignificant emissions 
factor." The commission also proposes to remove the insignif
icant emission factor from other sections of Subchapter G as 
discussed in following sections of this preamble. The EPA 
identified the insignificant emissions factor as a concern in 
the March 12, 2008, correspondence to the commission. The 
proposed changes to eliminate the insignificant emissions factor 
would improve the accounting of emissions authorized under 
the flexible permit, and would address the EPA’s comments 
that the Texas flexible permit program lacks replicable, specific, 
established implementation procedures for establishing the 
emission cap, and does not sufficiently address major NSR 
requirements. 

§116.710, Applicability 

The EPA has commented that the Texas flexible permit program 
is not clearly limited to minor NSR thereby allowing new major 
stationary sources to construct without a major NSR permit, and 
has no regulatory provisions clearly prohibiting the use of the 
program from circumventing the major NSR SIP requirements 
thereby allowing sources to use a flexible permit to avoid the 
requirement to obtain preconstruction permit authorizations for 
projects that would otherwise require a major NSR preconstruc
tion permit. As previously discussed in the BACKGROUND 
AND SUMMARY section, the commission does not concur 
with the EPA’s comment that the flexible permit program al
lows sources to circumvent or avoid major NSR requirements. 
However, the commission is proposing §116.710(a)(5) to clarify 
and emphasize that any project that constitutes a new major 
stationary source or major modification that would trigger major 
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NSR requirements must comply with Subchapter B, Division 5 
or 6, as applicable. Proposed §116.710(a)(5) also contains a 
statement to emphasize that Subchapter G, cannot be used to 
circumvent applicable federal major NSR permit requirements. 
Proposed §116.710 also contains minor editorial changes to 
correct outdated cross-references and obsolete terminology 
throughout the section. 

§116.711, Flexible Permit Application 

The commission proposes to restructure and renumber the con
tents of this section to provide improved readability and greater 
consistency with similar requirements in §116.111. The commis
sion also proposes minor changes throughout this section to up
date terminology and correct cross-references. 

The commission proposes §116.711(a)(2)(C)(i) to more clearly 
describe the application of BACT to new and existing facilities. 
All new facilities are required to use BACT. Existing facilities 
may be considered on a grouped  basis,  such that some facil
ities within the group may be controlled at a higher level than 
BACT in order to provide the emission reductions necessary so 
that other facilities within the group may be controlled to a lesser 
degree. The existing level of control may not be reduced for any 
facility. 

The commission proposes §116.711(a)(2)(C)(ii), which contains 
language to clarify that projects which constitute a new major 
source or major modification that would be subject to federal 
PSD or nonattainment permitting must comply with applicable 
requirements of §§116.150, 116.151, or 116.160 to determine 
the necessary emission controls. This proposed change is in
tended to ensure that all applicable federal major NSR control re
quirements are applied. This proposed change addresses EPA’s 
comments that allege that the flexible permit rules could be used 
to bypass the federal BACT or Lowest Achievable Emission Rate 
(LAER) control technology determination that is required for ma
jor PSD or nonattainment NSR projects. 

The commission proposes amended §116.711(a)(2)(G), which 
would specify that flexible permits shall specify requirements for 
initial compliance testing and methods of determining ongoing 
compliance. The EPA expressed a concern that the existing rule 
language, which contains the term "may" instead of "shall," is 
not sufficiently specific. Although flexible permits already spec
ify appropriate compliance testing and compliance determination 
methods within the conditions of the permit, the commission has 
proposed to revise the rule language for greater clarity. The pro
posed change, in combination with others in this proposal, ad
dresses the EPA’s comments that the flexible permit program is 
lacking in supporting MRR requirements, and is not sufficiently 
enforceable. 

The commission proposes amended §116.711(a)(2)(H) and (I), 
which would specify that prior to applying the requirements of 
Subchapter G, the applicant must first perform an analysis to 
determine the applicability or nonapplicability of federal nonat
tainment NSR requirements or PSD requirements. These pro
posed changes address EPA’s comment that the flexible permit 
program could be used to exempt or shield changes from federal 
permitting requirements because the program does not require 
that first an applicability determination be made whether the con
struction or modification is subject to major NSR. 

The commission proposes amended §116.711(a)(2)(J), which 
would add a requirement that any permit application for a new 
flexible permit, or permit amendment, shall include an air quality 
analysis to demonstrate that the proposed action will not interfere 

with attainment and maintenance of the NAAQS. This proposed 
change addresses EPA’s comment that the flexible permit pro
gram does not sufficiently protect the NAAQS. 

The commission proposes to amend §116.711(a)(2)(M)(iv) by 
adding language to ensure that permit applicants provide a com
plete description of the emission point numbers (EPNs) and fa
cilities that will be included in an emissions cap. This proposed 
change addresses the EPA’s comment that flexible permits must 
be structured in such a way that they sufficiently identify which 
units are subject to emission caps and individual emission limits. 

The commission proposes §116.711(a)(2)(M)(vi) to specify that 
calculations to determine the controlled emission rates from 
each facility shall be performed in accordance with TCEQ Air 
Permits Division guidance. 

The commission proposes §116.711(a)(2)(M)(vii) to specify that 
the flexible permit application must identify any terms, condi
tions, and representations in any Subchapter B permit or per
mits which will be superseded or incorporated under a flexible 
permit. The applicant shall include an analysis of how the con
ditions and control requirements of Subchapter B permits will be 
carried forward in the proposed flexible permit. This proposed 
change is intended to address the EPA’s comment that existing 
SIP permits’ major and minor NSR terms, limits and conditions, 
must be tracked and accounted for. 

§116.715, General and Special Conditions 

The commission proposes to restructure and renumber portions 
of §116.715, and proposes other minor changes to improve read
ability and update terminology and cross references throughout 
the section. 

The commission proposes to amend §116.715(a) by deleting ex
isting language concerning the executive director’s ability to limit 
the use of standard permits or permits by rule in cases where the 
increase of a particular air contaminant could result in a signif
icant impact on the air environment, or could cause the facility, 
group of facilities, or account to become subject to federal PSD 
or nonattainment permitting. This requirement has been reorga
nized and relocated to §116.715(f). 

The commission proposes an amendment to §116.715(b) to clar
ify that a flexible permit may contain more than one emission 
cap for  a specific air  contaminant. The commission also pro
poses to add language to specify that a permit holder shall com
ply with any emission caps and individual emission limitations in 
the permit, and that an exceedance of a flexible permit emission 
cap(s) or individual emission limitations is a violation of the per
mit. These proposed changes are in response to comments in 
the EPA’s correspondence to the commission dated March 12, 
2008. 

The commission proposes amendments to §116.715(c)(5). Pro
posed §116.715(c)(5)(A) would require that each flexible per
mit specify requirements for monitoring or demonstrating com
pliance with emission caps and individual emission limits in the 
flexible permit. Proposed §116.715(c)(5)(B) would require that 
each flexible permit specify emission calculation methods for cal
culating annual and short term emissions for each pollutant when 
continuous emission monitoring or continuous operating param
eter monitoring is not required. These proposed changes ad
dress the  EPA’s concerns that the  flexible permit rules are not 
sufficiently specific concerning the monitoring and enforcement 
of flexible permit emission caps and individual emission limits. 
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The commission proposes to amend §116.715(c)(6). The 
proposed amendment would reorganize the recordkeeping 
requirements applicable to flexible permits, and add specific 
new recordkeeping requirements to address certain EPA com
ments in the Notice and in the March 12, 2008, correspondence 
from the EPA to the commission. The proposed recordkeep
ing requirements would require flexible permit applicants to 
maintain records of any other permit applications associated 
with the flexible permit; would require specific recordkeeping 
to document compliance with annual and short term emission 
caps and individual emission limitations; and would require that 
flexible permit holders maintain records for five years instead 
of two years, as suggested by the EPA’s March 12, 2008, 
correspondence. 

The commission proposes §116.715(c)(8), concerning compli
ance with representations in a flexible permit application. This 
requirement parallels existing requirements relating to represen
tations under §116.116. 

In the Notice, the EPA commented that the flexible permit pro
gram lacked sufficient MRR to ensure accountability and deter
mine compliance with flexible permits. The commission does 
not concur with the EPA’s comment, as each individual permit 
establishes appropriate MRR requirements on a case-by-case 
basis. However, more specific rule language relating to MRR 
may be appropriate to clearly establish MRR requirements in 
the rule, especially relating to emission caps. The commission 
proposes §116.715(c)(12) and (d), which would specify MRR 
procedures associated with emission caps in a flexible permit. 
The proposed rules  would require semiannual reporting relating 
to compliance with long and short term emission caps, similar 
to the semiannual reporting suggested by the EPA’s March 12, 
2008, correspondence to the commission. The proposed rules 
include requirements to address absence of monitoring data, re
quire revalidation of site-generated data, and define minimum 
characteristics of the monitoring system. The proposed rules 
are intentionally structured in a manner similar to federal regu
lations for recordkeeping, reporting, and monitoring associated 
with Plant-wide Applicability Limits, for which the commission 
has adopted rules in Subchapter C, Plant-wide Applicability Lim
its, with minor changes as necessary for compatibility with the 
flexible permit program. 

§116.716, Emission Caps and Individual Emission Limitations 

The commission is proposing minor changes throughout this 
section to improve readability and update terminology. Other 
proposed changes throughout §116.716 are intended to address 
EPA’s comment that the flexible permit program lacks replicable, 
specific, established implementation procedures for determining 
an emissions cap, and address several of the EPA’s comments 
in the March 12, 2008, correspondence to the commission. 

The commission is proposing §116.716(a)(1), which would spec
ify that only like-kind facilities could be included in an emissions 
cap. As an alternative to this requirement, a site-wide emission 
cap could be established to cover all facilities at a site. Like-kind 
facilities means those facilities which are similar in operational 
nature and in emissions, such that all the facilities within an emis
sion cap would share certain basic characteristics. Examples of 
like-kind facilities could include, but are not limited to: engines; 
turbines; boilers and process heaters; storage vessels; or similar 
chemical or refining process units. The executive director would 
reserve the right to exclude a proposed facility from an emis
sions cap if the executive director determines that the inclusion 
of the facility in the cap could interfere with the ability to monitor 

compliance with the permit, or determines that the inclusion of 
the facility in the cap could interfere with the protection of human 
health and the environment. The EPA expressed concern in the 
Notice that under the existing rules, hundreds of unrelated emis
sion sources could be subject to one emission cap and/or individ
ual emission limitations. The proposed change would address 
this concern by narrowing the scope of the types of sources that 
could be included together in an emission cap, referred to as a 
like-kind facilities cap. The commission has also included the 
option to have a site-wide cap. 

The commission is proposing §116.716(a)(2)(B), which would 
add language to clarify and reinforce the application of feder
ally-required control technology for any project that constitutes a 
federal major source or major modification. This provision is in
tended to further address EPA’s stated concerns that the flexible 
permit program could allow a facility to avoid federally-required 
control technology. 

The commission is proposing §116.716(a)(3), which would re
quire that facilities subject to LAER in accordance with Subchap
ter B, Division 5, must be included in a separate emissions cap 
or provided with individual emission limitations. This provision is 
intended to ensure that sources subject to LAER are fully con
trolled as required by federal NSR regulations and Subchapter 
B. 

The commission is proposing §116.716(a)(5) to specify that a 
permit applicant may propose an emission cap that is lower than 
the emission cap determined by subsection (a)(4), if the permit 
applicant provides technical information to demonstrate that it 
is feasible to operate in compliance with the proposed emission 
cap. 

The commission is proposing §116.716(c), which would require 
that each flexible permit clearly identify, by a table or other ap
propriate means, the facilities that are subject to an emission 
cap, and the facilities that are subject to individual emission lim
itations. This proposed change addresses EPA’s comment that 
each flexible permit must be structured in such a manner that it 
will be clear which facilities are included under the permit and 
emission cap, and which facilities are subject to individual emis
sion limitations. 

The commission proposes to delete existing §116.716(d), which 
currently allows an emission cap or individual limitation to include 
an insignificant emissions factor of up to 9%. 

The commission proposes §116.716(d) which would clarify how 
an emission cap is to be adjusted or determined for several sit
uations. Proposed §116.716(d)(1) would require that an emis
sion cap be adjusted downward to account for the shutdown of 
a facility for a period longer than six months. The current rule 
does not require  the  emission  cap to be adjusted until  a facility  
is shut down for longer than 12 months. The time period has 
been proposed to be reduced from 12 months to ensure that 
the emissions cap corresponds to the actual operation of the fa
cilities under the cap and to ensure that appropriate emission 
control is maintained even when some sources within the cap 
are not operating. Proposed §116.716(d)(1) also includes lan
guage to clarify how the emission cap is to be adjusted when a 
previously shut down facility is restored to operation. The com
mission proposes §116.716(d)(2) to clarify that a permit amend
ment is required to add a facility to a flexible permit emission cap. 
Proposed §116.716(d)(3) further explains how the emission cap 
shall be determined when the permit is amended. 
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Proposed §116.716(e) would require that each emission cap 
or individual emission limitation have an annual emission limit, 
based on a 12-month rolling period. The proposed rule would 
also require that each emission cap or individual emission 
limitation include an appropriate short term (such as hourly) 
emission limit. 

§116.717, Implementation Schedule for Additional Controls 

The commission proposes an amendment to §116.717 to clarify 
that any control implementation schedule contained in a flexible 
permit is a requirement of the permit, such that if the schedule 
cannot be met, the permit holder must obtain a permit amend
ment or alteration to revise the control schedule in order to main
tain compliance with the permit. The permit amendment or alter
ation would have to be approved  by the executive director before 
the control schedule deadline specified in the permit passes. In 
addition, the commission has added language to this section to 
acknowledge and emphasize that certain federally-required con
trols, such as BACT or LAER required by PSD or nonattainment 
NSR, must be in place and operational before the permitted fa
cility can begin operation. The proposed amendment addresses 
the EPA’s comments relating to implementation schedules in the 
March 12, 2008, correspondence from the EPA to the commis
sion, and would further ensure that the flexible permit program 
cannot be used to forestall or avoid major NSR control require
ments. 

§116.718, Significant Emission Increase 

The commission proposes §116.718(b) to clarify that this section 
may not be used to authorize an emission increase under a flex
ible permit for any project that constitutes a federal major mod
ification. Proposed §116.718(b) further requires that the permit 
holder must document that any increases under this section are 
not major modifications. The proposed changes further address 
the EPA’s comments that the flexible permit program could be 
used to avoid applicable major NSR requirements. 

The commission proposes §116.718(c) which would require a 
permit holder to perform an air quality analysis to demonstrate 
that any increases under this section would not interfere with 
attainment and maintenance of the NAAQS. This proposed 
change addresses the EPA’s comment in the Notice that the 
flexible permit program does not contain sufficient assurances 
that the NAAQS will not be violated. 

§116.720, Limitation on Physical and Operational Changes 

The commission proposes minor editorial changes to §116.720 
to improve readability. 

§116.721, Amendments and Alterations 

The commission proposes amendments to §116.721 to clarify 
under what circumstances a flexible permit amendment is re
quired. The proposed rule under §116.721(a) includes new lan
guage to state that any action that would relax emission controls, 
add a new facility or facilities, or would constitute a major modifi 
cation would require the permit holder to obtain a permit amend
ment. Similar language is proposed to be added to §116.721(c) 
for the same purpose. The proposed change is intended to pre
vent "backsliding" of emission controls, and ensure that projects 
that constitute a major modification are subject to an appropri
ate review for applicable federal requirements. The commission 
also proposes minor editorial changes to this section to update 
terminology and improve readability. 

The Notice stated that the proposed disapproval was based, in 
part, on the EPA’s understanding that the flexible permit program 
allows holders of a flexible permit to make de facto amendments 
of existing SIP permits, including changes in the terms and con
ditions (such as throughput, fuel type, hours of operation) of mi
nor and major NSR permits, without a preconstruction review. 
The Notice further stated that while the EPA has recognized that 
under certain circumstances changes to PSD permits may be 
appropriate, such changes are generally not allowed without a 
review of the new circumstances by the permitting authority. The 
EPA stated that any time a change to a permit limit founded in 
BACT is being considered, a corresponding reevaluation (or re
opening) of the original BACT determination may be necessary, 
and cited a memo from 1987. 

The EPA’s understanding of the Texas flexible permit rule is in
correct, and the case cited by EPA does not match the point EPA 
is attempting to support. Authorizing facilities in a flexible permit 
emission cap (regardless of their previous status) is a modifi 
cation and requires a complete preconstruction review. Once 
established in a  flexible permit, changes in the terms and condi
tions (such as any restrictions on throughput, fuel type, or hours 
of operation) of minor and major NSR permits without a precon
struction review are not allowed. Section 116.721(b)(2) provides 
that any change to permit conditions requires executive director 
approval. In general, flexible permits will not have conditions that 
restrict throughput or hours of operation unless they are neces
sary for BACT or to ensure acceptable off-site impacts. Chang
ing any condition related to BACT requires a permit amendment, 
pursuant to §116.721(a). Any change in permit conditions that 
could result in a major modification as well as any fuel switch 
must undergo a preconstruction review, §116.721(a). 

§116.730, Compliance History 

The commission proposes minor editorial changes to §116.730 
to improve readability and update terminology. 

§116.740, Public Notice and Comment 

The commission proposes minor editorial changes to §116.740 
to improve readability and correct outdated cross-references. In 
a concurrent rulemaking, the commission has proposed new and 
amended rules regarding public participation in Chapter 39, Pub
lic Notice, Subchapters H and K, and in Chapter 55, Requests 
for Reconsideration and Contested Case Hearings; Public Com
ment, Subchapter E. Some of these changes apply to flexible 
permit applications. 

§116.750, Flexible Permit Fee 

The commission proposes an amendment to §116.750 that 
would revise how fees for flexible permits are determined. 
Since the inception of the flexible permit program in 1994, 
fees for flexible permits have been determined based on the 
quantity of emissions authorized, at a rate of $32 per ton (with 
a minimum fee of $900, and a maximum fee of $75,000). The 
proposed changes would require that flexible permit fees be 
based on a percentage of project capital cost, rather than based 
on emission rate. The proposed changes would make flexible 
permits subject to the existing fee system used for Subchapter 
B air permits, as specified in §116.141. The minimum fee of 
$900 and the maximum fee of $75,000 would be retained. The 
commission is proposing this change because the relatively 
small volume of flexible permit actions in relation to the number 
of Subchapter B permit actions does not justify maintaining a 
separate fee system. 
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§116.765, Delayed Effective Date 

The commission proposes new §116.765 to specify that the rule 
changes proposed in this action would not become effective un
til the earlier of 60 days after the EPA publishes final approval 
of these sections as revisions to the Texas SIP, or December 1, 
2012. Until such time, the existing Subchapter G rules concern
ing flexible permitting would remain in effect. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN
MENT 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are  antici
pated for the agency as a result of administration or enforcement 
of the proposed rules. The proposed rules will base the calcu
lation of the flexible permit fee on the capital cost of a project 
instead of annual emissions. The impact on agency revenue will 
vary depending on the complexity of each project, but the overall 
impact to agency revenue is not expected to  be significant. Most 
local governments are not expected to experience fiscal impacts 
as a result of the proposed rules, but some governmental enti
ties that have flexible permits could experience fiscal impacts if 
they choose to apply for a new flexible permit or modify facilities 
in a way that would require them to request an amendment to a 
flexible permit. 

The EPA has proposed to disapprove existing rules in Subchap
ter G that relate to the flexible air permits program. The existing 
flexible permits program allows different sources to be grouped 
together under an emissions cap instead of having an individual 
emission limit for every emission point in a permit. The proposed 
rules are intended to address the EPA’s concerns so that it will 
approve the flexible permits program. 

For the most part, the proposed rules are clarifications of already 
existing agency practices and policies concerning the review and 
issuance of flexible permits. The proposed rules provide more 
detail, reorganize existing requirements, clarify and reference 
applicable federal requirements if a project triggers federal NSR 
permitting, clearly state that the flexible permits program cannot 
be used to circumvent federal NSR permitting, clearly state that 
exceedance of flexible permit caps or individual emission limita
tions is subject to enforcement action, and detail other require
ments that are not expected to have a fiscal impact on regulated 
entities. 

The proposed rules also incorporate provisions that are ex
pected to have fiscal impacts, although these impacts are not 
expected to be significant. The proposed rules will only have 
fiscal impacts on regulated entities if they apply for a new 
flexible permit or are required to amend an existing flexible 
permit. Provisions of the proposed rules that may have a fiscal 
impact on regulated entities include changes to require that 
new permit or amendment applications include an air quality 
analysis to demonstrate that proposed actions will not interfere 
with attainment and maintenance of NAAQS, and specify a 
five-year record retention period. 

The proposed rules  may have a  fiscal impact on agency rev
enue, but the impact is not expected to be significant. The ba
sis for calculating the flexible permit fee will change from being 
based on tons of emissions per year to a percentage of project 
capital cost, which is the same basis used to assess a fee for a 
construction permit. Based on historical data, the average fee 
for an initial flexible permit has been $19,000, but a new flexible 
permit could range from $900 to $75,000. The number of initial 

flexible permits has been five to seven per year, and the number 
of flexible and construction amendments have averaged 30 per 
year. The average fee for a flexible permit amendment has been 
about $5,700. The average fee for an initial construction per
mit has been $11,000 and the fee for an amendment has been 
$5,700. If an average of six initial flexible permits and 30 flex
ible amendments are issued in a year, the estimated decrease 
in agency revenue could be as much as $48,000 per year in Ac
count 151 - Clean Air Account. However, since projects requiring 
flexible permits are often complex, the effect on agency revenue 
due to the change in the basis for assessment could vary con
siderably. If a large number of complex projects are submitted, 
fees assessed could actually increase agency revenue. 

Agency records indicate that there may be as many as one local 
government, one state agency, and one federal installation that 
could experience fiscal implications as a result of the proposed 
rules if they need a new flexible permit or are required to amend 
an existing flexible permit. Fiscal implications will vary depend
ing on the complexity of each project. Permit fees will vary de
pending on the complexity of the project, but based on the differ
ence in average fees charged for flexible and construction per
mits under current rules, the fee for an initial flexible permit could 
decrease by $8,000 per permit. New or amended flexible per
mits will require a local government or other governmental entity 
to conduct an air quality analysis. An air quality analysis would 
be a one-time cost that could range from $5,000 to $20,000 per 
analysis. A governmental entity would also be required to keep 
records for five years instead of two, which could increase record 
storage costs. The increase in storage costs is expected to be 
minimal and will depend on storage costs in different locations 
around the state. 

The proposed rules  modify the types of emission units allowed 
in a group to determine emission caps. Instead of allowing any 
kind of unit in an emission cap, the proposed rules allow that an 
emission cap have similar units. As an alternative to this require
ment, permit applicants would also have the option to establish 
a site-wide emission cap that would cover all facilities at the site. 
Local governments with  flexible permits could experience cost 
increases if facilities are placed in different emission caps. How
ever, as permit applicants can elect to use a site-wide cap, in
stead of a like-kind cap for similar units, no fiscal impacts are 
expected as a result of the proposed rules for those situations. 

PUBLIC BENEFITS AND COSTS 

Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an
ticipated from the changes seen in the proposed rules will be 
consistency with federal requirements and additional clarity re
garding the flexible permit program. 

Individuals are not expected to experience fiscal impacts as a 
result of the proposed rules. Individuals do not typically operate 
facilities that would elect to use the flexible permit program for 
operational flexibility. 

Large businesses will be affected by the proposed rules if they 
elect to apply for a new flexible permit or elect to modify facilities 
in a way that requires an amendment of a flexible permit. Trends 
suggest that there may be as many as 37 plants per year that 
could be affected by the proposed rules, and examples of busi
nesses that might be affected include chemical plants, refineries, 
pipeline companies, oil and gas companies, power plants, and 
others. Fiscal implications will vary depending on the complexity 
of each project. Permit fees paid will vary depending on the com
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plexity of the project, but based on the difference in average fees 
charged for flexible and construction permits under current rules, 
the fee for an initial flexible permit could decrease by $8,000 per 
permit. If the project is more complex, a flexible permit fee could 
increase. New or amended flexible permits will require a local 
government or other governmental entity to conduct an air qual
ity analysis. An air quality analysis would be a one-time cost 
that could range from $5,000 to $20,000 per analysis. A large 
business would also be required to keep records for five years 
instead of two, which could increase record storage costs. The 
increase in storage costs is expected to be minimal and will de
pend on storage costs in different locations around the state. 
Businesses could also experience higher costs for monitoring or 
control devices if they choose to place facilities in different emis
sion cap groupings. However, as permit applicants can elect to 
use a site-wide cap, instead of a like-kind cap for similar units, 
no fiscal impacts are expected as a result of the proposed rules 
for those situations. 

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 

No adverse fiscal implications are anticipated for small or mi
cro-businesses that operate facilities under flexible permits un
less they apply for a new flexible permit or modify facilities in 
a way that would require them to amend  their  flexible permits. 
Agency records indicate that most flexible permits are held by 
large businesses, but there may be as many as ten small busi
nesses that have flexible permits. If these small businesses elect 
to apply for a new flexible permit or modify facilities in a way that 
requires an amendment of a flexible permit, they will experience 
the same fiscal impacts as those experienced by a large busi
ness. 

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 

The commission has reviewed this proposed rulemaking and de
termined that a small business regulatory flexibility analysis is not  
required because the proposed amendments to the rules are re
quired for approval as part of the Texas SIP. The approval will 
be based on whether the commission’s flexible permit program 
rules meet federal requirements. For purposes of the fiscal anal
ysis, the requirements of the flexible permit program apply to 
both large and small businesses alike. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The commission has reviewed this proposed rulemaking and de
termined that a local employment impact statement is not re
quired because the proposed rules do not adversely affect a lo
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the rulemaking in light of the regula
tory impact analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking does not meet 
the definition of a major environmental rule as defined in that  
statute, and in addition, if it did meet the definition, would not be 
subject to the requirement to prepare a regulatory impact analy
sis. 

A major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af
fect  in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. The spe
cific intent of the proposed rules is to amend various sections 

of Subchapter G to address concerns expressed by the EPA re
garding the agency’s flexible permit program submitted by the 
commission  as  a revision to the  SIP.  The proposed changes to 
established rules for the flexible permit program are necessary 
to ensure that the rules can be a federally approved part of the 
Texas SIP. Specifically, these amendments: 1) include detailed 
MRR requirements; 2) propose replicable, specific, established 
implementation procedures for establishing the emission cap; 3) 
clearly limit the rules to minor NSR; 4) include regulatory provi
sions clearly prohibiting the use of the program from circumvent
ing the major NSR permitting; 5) ensure that the rules cannot be 
used to bypass the federal BACT or LAER control technology de
termination that is required for major PSD or Nonattainment NSR 
projects; 6) specify requirements for initial compliance testing 
and methods of determining ongoing compliance; 7) ensure that 
the NAAQS are sufficiently protected; 8) include requirements 
for clarity of which facilities are included under the permit and 
any emission cap, and that there are sufficient monitoring and 
enforcement requirements for the emission caps and individual 
emission limits; and 9) provide for a delayed effective date. 

As defined in the Texas Government Code, §2001.0225 only ap
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi 
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking action 
does not meet any of these four applicability requirements of a 
"major environmental rule." Specifically, the proposed amend
ments were developed to correct EPA-identified deficiencies in 
the commission’s flexible permit program to ensure SIP approval 
by the EPA and thus meet a requirement of federal law. This 
rulemaking action does not exceed an express requirement of 
state law or a requirement of a delegation agreement, and was 
not developed solely under the general powers of the agency, 
but was specifically developed to meet the requirements of the 
Texas SIP, and the requirements of the FCAA and its associ
ated regulations, and is authorized by specific sections of Texas  
Health and Safety Code, Chapter 382 (also known as the Texas 
Clean Air Act), and the Texas Water Code, which are cited in the 
STATUTORY AUTHORITY section of this preamble. 

Therefore, this proposed rulemaking action is not subject to 
the regulatory analysis provisions of Texas Government Code, 
§2001.0225(b). Comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the SUBMITTAL OF COMMENTS 
portion of this preamble. 

TAKINGS IMPACT ASSESSMENT 

Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con
stitution; or a governmental action that affects an owner’s private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner’s right to the property that would oth
erwise exist in the absence of the governmental action; and is 
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the producing cause of a reduction of at least 25 percent in the 
market value of the affected private real property, determined by 
comparing the market value of the property as if the governmen
tal action is not in effect and the market value of the property 
determined as if the governmental action is in effect. 

The commission completed a takings impact  analysis for  the pro
posed rulemaking action under the Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to amend 
the rules related to flexible permits in order to obtain federal ap
proval of the rules into the Texas SIP. The proposed rules will 
not create any additional burden on private real property. The 
proposed rules will not affect private real property in a manner 
that would require compensation to private real property owners 
under the United States Constitution or the Texas Constitution. 
The proposal also will not affect private real property in a man
ner that restricts or limits an owner’s right to the property that 
would otherwise exist in the absence of the governmental ac
tion. Therefore, the proposed rulemaking will not cause a taking 
under Texas Government Code, Chapter 2007. 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Manage
ment Program (CMP) in accordance with the Coastal Coordina
tion Act of 1991, as amended (Texas Natural Resources Code, 
§§33.201 et seq.), and commission rules in Chapter 281, Appli
cations Processing, Subchapter B. As required by §281.45(a)(3) 
and 31 TAC §505.11(b)(2), relating to Actions and Rules Subject 
to the Coastal Management Program, commission rules govern
ing air pollutant emissions must be consistent with the applicable 
goals and policies of the CMP. The commission reviewed this 
action for consistency with the CMP goals and policies in ac
cordance with the rules of the Coastal Coordination Council and 
determined that the action is consistent with the applicable CMP 
goals and policies. 

The CMP goal applicable to this proposed rulemaking action is 
the goal to protect, preserve, and enhance the diversity, quality, 
quantity, functions, and values of coastal natural resource areas 
(31 TAC §501.12(l)). The proposed amendments will benefit the  
environment by ensuring that the flexible permit program meets 
applicable federal requirements, and is adequately enforceable 
so that air quality is protected. The CMP policy applicable to 
this rulemaking action is the policy that commission rules com
ply with federal regulations in 40 CFR, to protect and enhance air 
quality in the coastal areas (31 TAC §501.32). Therefore, in ac
cordance with 31 TAC §505.22(e), the commission affirms that 
this rulemaking action is consistent with CMP goals and policies. 

Written comments on the consistency of the proposed rulemak
ing may be submitted to the contact person at the address listed 
under the SUBMITTAL OF COMMENTS section of this pream
ble. 

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 

Chapter 116 is an applicable requirement under Chapter 122, 
Federal Operating Permits Program. If the proposed rules are 
adopted, owners or operators subject to the federal operating 
permit program must, consistent with the revision process in 
Chapter 122, upon the effective date of the adopted rulemak
ing, revise their operating permit to include the new Chapter 116 
requirements. 

ANNOUNCEMENT OF HEARING 

The commission will hold a public hearing on this proposal in 
Austin on July 29, 2010, at 2:00 p.m., in Building E, Room 201S, 
at the commission’s central office located at 12100 Park 35 Cir
cle. The hearing is structured for the receipt of oral or written 
comments by interested persons. Individuals may present oral 
statements when called upon in order of registration. Open dis
cussion will not be permitted during the hearing; however, com
mission staff members will be available to discuss the proposal 
30 minutes prior to the hearing. 

Persons who have special communication or other accommoda
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Office of Legal Services at (512) 239-0779. Re
quests should be made as far in advance as possible. 

SUBMITTAL OF COMMENTS 

Written comments may be submitted to Michael  Parrish,  MC  
205, Office of Legal Services, Texas Commission on Environ
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer
ence Rule Project Number 2010-007-116-PR. The comment 
period closes August 2, 2010. Copies of the proposed rule-
making can be obtained from the commission’s  Web site  at  
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Mr. Michael Wilhoit, Air 
Permits Division, at (512) 239-1222. 

SUBCHAPTER A. DEFINITIONS 
30 TAC §116.13 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Water Code, §5.102, 
concerning General Powers, that provides the commission with 
the general powers to carry out its duties under the Texas Wa
ter Code; §5.103, concerning Rules, and §5.105, concerning 
General Policy, which authorize the commission to adopt rules 
necessary to carry out its powers and duties under the Texas 
Water Code; and under Texas Health and Safety Code (THSC), 
§382.017, concerning Rules, which authorizes the commission 
to adopt rules consistent with the policy and purposes of the 
Texas Clean Air Act. The amendment is also proposed under 
THSC, §382.002, concerning Policy and Purpose, which estab
lishes the commission purpose to safeguard the state’s air re
sources, consistent with the protection of public health, gen
eral welfare, and physical property; §382.003, concerning Defini
tions; §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
§382.012, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state’s air; §382.051, concerning 
Permitting Authority of Commission; Rules, which authorizes the 
commission to issue a permit by rule for types of facilities that 
will not significantly contribute air contaminants to the atmos
phere; §382.0513, concerning Permit Conditions, which autho
rizes the commission to establish and enforce permit conditions; 
and §382.0514, concerning Sampling, Monitoring, and Certifica
tion. 

This rulemaking implements THSC, §§382.002, 382.003, 
382.011, 382.012, 382.051, 382.0513, and 382.0514. 
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♦ ♦ ♦ 

§116.13. Flexible Permit Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Continuous emission monitoring system (CEMS)--All 
of the equipment that may be required to meet the data acquisition and 
availability requirements of Subchapter G of this chapter, to sample, 
condition (if applicable), analyze, and provide a record of emissions 
on a continuous basis. 

(2) Continuous parameter monitoring system (CPMS)--All 
of the equipment necessary to meet the data acquisition and availabil
ity requirements of Subchapter G of this chapter, to monitor process 
and control device operational parameters (for example, control device 
secondary voltages and electric currents) and other information (for ex
ample, gas flow rate, O or CO concentrations), and to record average 
operational parameter v

2 2 

  alue(s) on a continuous basis. 

(3) [(1)] Emission cap--Emission limit for a specific air
contaminant based on total emissions of that pollutant [adjusted by an 
insignificant emissions factor] from all facilities [sources] that are  in
cluded in a  flexible permit. 

(4) [(2)] Expected maximum capacity--The maximum ca
pacity of a facility according to its physical and operational design and 
planned operation. 

(5) [(3)] Individual emission limitation--Emission limit for 
a specific air contaminant [not covered by an emission cap] for a n  in
dividual facility [adjusted by an insignificant emissions factor]. 

(6) Predictive emissions monitoring system (PEMS)--All 
of the equipment necessary to monitor process and control device op
erational parameters (for example, control device secondary voltages 
and electric currents) and other information (for example, gas flow rate, 
O2 or CO concentrations), and calculate and record the mass emissions 
rat

 

e
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 (for example, pounds per hour) on a continuous basis. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 



 



Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003435 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

SUBCHAPTER G. FLEXIBLE PERMITS 
30 TAC §§116.710, 116.711, 116.715 - 116.718, 116.720, 
116.721, 116.730, 116.740, 116.750, 116.765 

STATUTORY AUTHORITY 

The amendments and new rule are proposed under Texas Wa
ter Code, §5.102, concerning General Powers, that provides the 
commission with the general powers to carry out its duties under 
the Texas Water Code; §5.103, concerning Rules, and §5.105, 
concerning General Policy, which authorize the commission to 
adopt rules necessary to carry out its powers and duties under 
the Texas Water Code; and under Texas Health and Safety Code 
(THSC), §382.017, concerning Rules, which authorizes the com
mission to adopt rules consistent with the policy and purposes 
of  the Texas  Clean Air  Act.  The amendments  are also proposed  

under THSC, §382.002, concerning Policy and Purpose, which 
establishes the commission purpose to safeguard the state’s air 
resources, consistent with the protection of public health, gen
eral welfare, and physical property; §382.003, concerning Defini
tions; §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
§382.012, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state’s air; §382.051, concerning 
Permitting Authority of Commission; Rules, which authorizes the 
commission to issue a permit by rule for types of facilities that 
will not significantly contribute air contaminants to the atmos
phere; §381.0511, concerning Permit Consolidation and Amend
ment; §382.0512, concerning Modification of Existing Facility, 
which restricts what the commission may consider in determin
ing a facility modification; §382.0513, concerning Permit Condi
tions, which authorizes the commission to establish and enforce 
permit conditions; §382.0514, concerning Sampling, Monitoring, 
and Certification; §382.0515, concerning Application for Permit, 
§382.0517, concerning Determination of Administrative Comple
tion of Application, §382.0518, concerning Preconstruction Per
mit, which authorizes the commission to require a permit before 
a facility is constructed or modified; §382.056, concerning No
tice of Intent to Obtain Permit or Permit Review; Hearing; and 
§382.062, concerning Application, Permit, and Inspection Fees. 

This rulemaking implements THSC, §§382.002, 382.003, 
382.011, 382.012, 382.051, 381.0511, 382.0512; 382.0513, 
382.0514, 382.0515, 382.0517, 382.0518, 382.056 and 
382.062. 

§116.710. Applicability. 

(a) Flexible permit. A person may obtain a flexible permit 
which allows for physical or operational changes as provided by this 
subchapter as an alternative to obtaining a new source review permit 
under §116.110 of this title (relating to Applicability), or in lieu of 
amending an existing permit under §116.116 of this title (relating to 
Amendments and Alterations). A person may obtain a flexible permit 
under §116.711 of this title (relating to Flexible Permit Application) 
for a facility, group of facilities, or account before any actual work is 
begun, provided however: 

(1) only one flexible permit may be issued for [at] an ac
count [site]; 

(2) modifications to existing facilities included in [covered 
by] a fl exible permit may be authorized by [handled through] the  
amendment of an existing flexible permit; 

(3) [permitting of] a new facility may be authorized by 
[handled through] the amendment of a flexible permit; [and] 

(4) a flexible permit may not cover facilities [sources] at  
more than one account; and [site.] 

(5) a flexible permit application, review, and issued permit 
used to authorize any facility, group of facilities, account, or any change 
to existing facilities that constitutes a new major stationary source or 
major modification as defined by §116.12 of this title (relating to Nonat
tainment and Prevention of Significant Deterioration Review Defini
tions), shall be completed in accordance with Subchapter B, Division 
5 or 6 of this chapter (relating to Nonattainment Review Permits; and 
Prevention of Significant Deterioration Review, respectively), as ap
plicable. No person shall use this subchapter to circumvent applicable 
requirements of Subchapter B, Division 5 or 6 of this chapter. 

(b) Change in ownership. The new owner of a facility, group 
of facilities, or account shall comply with §116.110(e) [§116.110(d)] of  
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this title, provided however, that all facilities authorized [covered] by a  
flexible permit must change ownership at the same time and to the same 
person, or both the new owner and existing permit holder must obtain 
a permit alteration allocating the emission caps or individual emission 
limitation prior to the transfer of the permit by the commission. After 
the sale of a facility, or facilities, but prior to the transfer of a permit 
requiring a permit alteration, the original permit holder remains respon
sible for ensuring compliance with the existing flexible permit and all 
rules and regulations of the commission. 

(c) Submittal under seal of Texas licensed professional engi
neer. All applications for a flexible permit or flexible permit amend
ment shall comply with §116.110(f) [§116.110(e)] of this title. 

(d) Responsibility for flexible permit application. The owner 
of the facility, group of facilities, or account or the operator of the facil
ity, group of facilities, or account who is authorized to act for the owner 
is responsible for complying with this section, except as provided by 
subsection (b) of this section. 

§116.711. Flexible Permit Application. 
[Any application for a new flexible permit or flexible permit amend
ment must include a completed Form PI-1 General Application. The 
Form PI-1 must be signed by an authorized representative of the ap
plicant. The Form PI-1 specifies additional support information which 





must be provided before the application is deemed complete.] In  or
der to be granted a flexible permit or flexible permit amendment, the 
owner or operator of the proposed facility shall submit a permit ap
plication which must include: [information to the commission which 
demonstrates that all of the following are met.] 

(1) a completed Form PI-1 General Application signed by 
an authorized representative of the applicant. All additional support 
information specified on the form must be provided before the appli
cation is complete; 

(2) information which demonstrates that emissions from 
the facility, including any associated dockside vessel emissions, meet 
all of the following: 

(A) [(1)] Protection of public health and welfare. 

(i) The emissions from the proposed facility, group 
of facilities, or account as determined under §116.716 of this title (relat
ing to Emission Caps and Individual Emission Limitations), will com
ply with all a pplicable rules [and regulations] of the  commission  and  
with the intent of the TCAA, including protection of the health and 
physical property of the people. 

(ii) In considering the issuance of a flexible permit 
for construction or modification of any facility, group of facilities, or 
account within 3,000 feet or less of an elementary, junior high/mid
dle, or senior high school, the commission shall consider any possible 
adverse short-term or long-term side effects that an air contaminant or 
nuisance odor from the facility, group of facilities, or account may have 
on the individuals attending these school facilities. 

(B) [(2)] Measurement of emissions. The proposed fa
cility, group of facilities, or account will have provisions for measur
ing the emission of air contaminants as determined by the executive 
director. This may include the installation of sampling ports on ex
haust stacks and construction of sampling platforms in accordance with 
guidelines in the "Texas Natural Resource Conservation Commission 
Sampling Procedures Manual." 

(C) [(3)] Best available control technology (BACT). 

(i) All new facilities must [The proposed facility, 
group of facilities, or account will] utilize BACT[, with consideration 
given to the technical practicability and economic reasonableness of 

reducing or eliminating the emissions from the facility on a proposed 
facility, group of facilities, or account basis]. Existing facilities shall 
utilize BACT with consideration given to the technical practicability 
and economic reasonableness of reducing or eliminating the emissions 
from the facility on a proposed facility or group of existing facilities 
basis. Control technology beyond BACT may be used on certain ex
isting facilities to provide the emission reductions necessary to comply 
with this requirement on a group of existing facilities [or account] 
basis, provided however, that the existing level of control may not be 
lessened for any facility. [For new facilities and proposed affected 
sources (as defined in §116.15(1) of this title (relating to Section 
112(g) Definitions)) subject to Subchapter C of this chapter (relating 
to Hazardous Air Pollutants: Regulations Governing Constructed or 
Reconstructed Major Sources (FCAA, §112(g), 40 CFR Part 63)), 
the use of BACT shall be demonstrated for the individual facility or 
affected source.] 

(ii) For pollutants from new or modified facilities 
that constitute a new major stationary source or major modification 
as defined by §116.12 of this title (relating to Nonattainment and Pre
vention of Significant Deterioration Review Definitions), control tech
nology shall be demonstrated as required by §§116.150, 116.151, or 
116.160 of this title (relating to New Major Source or Major Modi
fication in Ozone Nonattainment Areas; New Major Source or Major 
Modification in Nonattainment Area Other Than Ozone; and Preven
tion of Significant Deterioration Requirements, respectively), as appli
cable, for each new or modified facility. 

(iii) For new facilities and proposed affected sources 
(as defined in §116.15(1) of this title (relating to Section 112(g) Defi 
nitions)) subject to Subchapter E of this chapter (relating to Hazardous 
Air Pollutants: Regulations Governing Constructed or Reconstructed 
Major Sources (FCAA, §112(g), 40 CFR Part 63)), the use of BACT 
shall be demonstrated for the individual facility or affected source. 

(D) [(4)] New Source Performance Standards (NSPS). 
The emissions from each affected facility as defined in 40 Code of Fed
eral Regulations (CFR), Part 60 will meet at least the requirements of 
any applicable NSPS as listed under Title 40 CFR Part 60, promul
gated by the EPA under authority granted under the FCAA, §111, as 
amended. 

(E) [(5)] National Emission Standards for Hazardous 
Air Pollutants (NESHAPS). The emissions from each facility as de
fined in 40 CFR Part 61 will meet at least the requirements of any ap
plicable NESHAPS, as listed under 40 CFR Part 61, promulgated by 
EPA under authority granted under the FCAA, §112, as amended. 

(F) [(6)] NESHAPS for source categories. The emis
sions from each affected facility shall meet at least the requirements 
of any applicable maximum achievable control technology (MACT) 
standard as listed under 40 CFR Part 63, promulgated by the EPA un
der FCAA, §112 or as listed under Chapter 113, Subchapter C of this 
title (relating to National Emissions Standards for Hazardous Air Pol
lutants for Source Categories (FCAA, §112, 40 CFR 63)). 

(G) [(7)] Performance demonstration. The proposed 
facility, group of facilities, or account will achieve the performance 
specified in the flexible permit application. The applicant may be re
quired to submit additional engineering data after a flexible permit has 
been issued in order to demonstrate further that the proposed facility, 
group of facilities, or account will achieve the performance specified in 
the flexible permit. In addition, initial compliance testing with ongo
ing compliance determined through engineering calculations based on 
measured process variables, parametric or predictive monitoring, stack 
monitoring, or stack testing shall [may] be required as specified in each 
flexible permit. 
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(H) [(8)] Nonattainment review. If the proposed facil
ity, group of facilities, or account is located in a nonattainment area, 
each facility shall comply with all applicable requirements concerning 
nonattainment review in this chapter. Prior to the application of this 
subchapter to a proposed facility, group of facilities, or account; or any 
change at an existing facility, group of facilities, or account; a separate 
analysis shall be made for the project to determine the applicability 
or nonapplicability of federal Nonattainment New Source Review re
quirements. 

(I) [(9)] Prevention of Significant Deterioration (PSD) 
review. If the proposed facility, group of facilities, or account is lo
cated in an attainment area, each facility shall comply with all applica
ble requirements in this chapter concerning PSD review. Prior to the 
application of this subchapter to a proposed facility, group of facilities, 
or account; or any change at an existing facility, group of facilities, or 
account; a separate analysis shall be made for the project to determine 
the applicability or nonapplicability of federal PSD review. 

(J) [(10)] Air dispersion modeling or ambient monitor
ing. Any permit application for a new flexible permit, or permit amend
ment to increase a flexible permit emission cap or individual emission 
limitation, shall include an air quality analysis to demonstrate that the 
proposed action will not interfere with attainment and maintenance of 
the National Ambient Air Quality Standards. Computerized air disper
sion modeling and/or ambient monitoring may be required by the com
mission’s Air [New Source Review] Permits Division to determine the 
air quality impacts from the facility, group of facilities, or account. In 
conducting a review of a permit application for a shipbuilding or ship 
repair operation, the commission will not require and may not con
sider air dispersion modeling results predicting ambient concentrations 
of non-criteria air contaminants over coastal waters of the state. The 
commission shall determine compliance with non-criteria ambient air 
contaminant standards and guidelines at land-based off-property loca
tions. 

(K) [(11)] Federal standards of review for constructed 
or reconstructed major sources of hazardous air pollutants. If the pro
posed source is an affected source (as defined in §116.15(1) of this ti
tle), it shall comply with all applicable requirements under Subchapter 
E [C] of this chapter. 

(L) [(12)] Mass cap and trade allocations. If subject to 
Chapter 101, Subchapter H, Division 3 of this title (relating to Mass 
Emissions Cap and Trade Program) the proposed facility, group of fa
cilities, or account must obtain allocations to operate. 

(M) [(13)] Application content. In addition to [any] 
other requirements of this chapter, the applicant shall: 

(i) [(A)] identify each air contaminant for which an 
emission cap is desired; 

(ii) [(B)] identify each facility to be included in the 
flexible permit; 

(iii) [(C)] identify each source of emissions to be 
included in the flexible permit and for each source of emissions identify 
the Emission Point Number (EPN) and the air contaminants emitted; 

(iv) [(D)] for each emission cap, identify all asso
ciated EPNs and facilities (including description, common name, and 
facility identification number) and provide emission rate calculations 
based on the expected maximum capacity and the proposed control 
technology; 

(v) [(E)] for each individual emission limitation, 
identify the EPN and provide emission rate calculations based on the 
expected maximum capacity and the proposed control technology;[.] 





(vi) include calculations used to determine the con
trolled emission rates from each facility performed in accordance with 
TCEQ Air Permits Division guidance; and 

(vii) if the flexible permit application includes facil
ities currently authorized by a permit issued under Subchapter B of this 
chapter (relating to New Source Review Permits), the applicant shall 
identify any terms, conditions, and representations in the Subchapter 
B permit or permits which will be superseded by or incorporated into 
the flexible permit. The applicant shall include an analysis of how the 
conditions and control requirements of Subchapter B permits will be 
carried forward in the proposed flexible permit. 

(N) [(14)] Proposed control technology and compli
ance demonstration. The applicant shall specify the control technol
ogy proposed for each unit [to meet the emission cap] and demonstrate 
compliance with all emission caps at expected maximum production 
capacity. 

§116.715. General and Special Conditions. 

(a) Flexible permits may contain general and special condi
tions. The holders of flexible permits shall comply with any and all 
such conditions. [Upon a specific finding by the executive director 
that an increase of a particular air contaminant could result in a signif
icant impact on the air environment, or could cause the facility, group 
of facilities, or account to become subject to review under §116.150 
and §116.151 and §§116.160 - 116.163 of this title (relating to Nonat
tainment Review or Prevention of Significant Deterioration Review) 
or Subchapter C of this chapter (relating to Hazardous Air Pollutants: 
Regulations Governing Constructed or Reconstructed Major Sources 
(FCAA, §112(g), 40 CFR Part 63)), the permit may include a special 
condition which requires the permittee to obtain written approval from 
the executive director before constructing a facility under a standard 
permit or a permit by rule under Chapter 106 of this title (relating to 
Permits by Rule).] 

(b) A pollutant specific emission cap o r  [multiple emission 
caps and/or] individual emission limitations shall be established for 
each air contaminant for all facilities authorized by the flexible permit. 
A flexible permit may contain more than one emission cap for a specific 









air contaminant. The holder of a flexible permit shall comply with all 
flexible permit emission cap(s) and individual emission limitations. An 
exceedance of the flexible permit emission cap(s) or individual emis
sion limitations is a violation of the permit. 

(c) The following general conditions shall be applicable to ev
ery flexible permit. 

(1) Applicability. This section does not apply to physical 
or operational changes allowed without an amendment under §116.721 
of this title (relating to Amendments and Alterations). 

(2) Construction progress. The permit holder shall report 
the start of construction, construction interruptions exceeding 45 days, 
and completion of construction [shall be reported] to the appropriate 
regional office of the commission not later than 15 working days after 
occurrence of the event. 

(3) Start-up notification. 

(A) The permit holder shall notify the appropriate re
gional office of the commission and any local program having jurisdic
tion [shall be notified] prior to the commencement of operations of the 
facilities authorized by the permit in such a manner that a representa
tive of the commission may be present. 

(B) The permit holder shall provide a separate notifi
cation for the commencement of operations for each unit of phased 
construction, which may involve a series of facilities commencing op-
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erations at different times. [Phased construction, which may involve a 
series of facilities commencing operations at different times, shall pro
vide separate notification for the commencement of operations for each 
facility.] 

(C) Prior to beginning operations of the facilities autho
rized by the permit, the permit holder shall identify to the Air Per
mits Division [Office of Permitting, Remediation, and Registration] 
the source or sources of allowances to be utilized for compliance with 
Chapter 101, Subchapter H, Division 3 of this title (relating to Mass 
Emissions Cap and Trade Program). 

(4) Sampling requirements. 

(A) If sampling [of stacks or process vents] is required, 
the flexible permit holder shall contact the commission’s Office of 
Compliance and Enforcement prior to sampling to obtain the proper 
data forms and procedures. 

(B) All sampling and testing procedures must be ap
proved by the executive director and coordinated with the appropriate 
regional office of the commission. 

(C) The flexible permit holder is also responsible for 
providing sampling facilities and conducting the sampling operations 
or contracting with an independent sampling consultant. 

(5) Monitoring, Calculations, and Equivalency of Meth
ods. 

(A) Each flexible permit shall specify requirements for 
monitoring or demonstrating compliance with emission caps and indi
vidual emission limits in the flexible permit. 







(B) Each flexible permit shall specify methods for cal
culating annual and short term emissions for each pollutant for a given 
type of facility when continuous emission monitoring or continuous 
operating parameter monitoring is not required to be used to monitor 
emissions for that type of facility. 

(C) [It shall be the responsibility of the] The flexible 
permit holder must [to] demonstrate or otherwise justify the equiva
lency of emission control methods, sampling or other emission test
ing methods, and monitoring or calculation methods proposed as al
ternatives to methods indicated in the conditions of the flexible per
mit. Requests for alternative [Alternative] emission control, sampling, 
monitoring, or calculation methods [shall be applied for] must be sub
mitted in writing for review and approval [and must be reviewed and 
approved] by the executive director prior to their use in fulfilling any 
requirements of the permit. 

(6) Recordkeeping. The permit holder shall: 

(A) maintain a [A] copy of the flexible permit (and any 
permit applications associated with the flexible permit) along with in
formation and data sufficient to demonstrate continuous compliance 
with the emission caps and individual emission limitations contained 
in the flexible permit [shall be maintained in a file at the plant site and 
made available at the request of personnel from the commission or any 
air pollution control program having jurisdiction. For facilities that 



normally operate unattended, this information shall be maintained at 
the nearest staffed location within Texas specified by the permit holder 
in the permit application. This information may include, but is not lim
ited to, emission cap and individual emission limitation calculations 
based on a 12-month rolling basis and production records and operat
ing hours. Additional recordkeeping requirements may be specified in 
special conditions attached to the flexible permit. Information in the 
file shall be retained for at least two years following the date that the 
information or data is obtained]. This information and data shall in
clude, but is not limited to: 



(i) emission cap and individual emission limitation 
calculations based on a 12-month rolling basis; 

(ii) emission cap and individual emission limitation 
calculations corresponding to any short term emission limitation; and 

(iii) Production records and operating hours. 

(B) keep all required records in a file at the plant site. If, 
however, the facility site normally operates unattended, records must 
be maintained at an office within Texas having day-to-day operational 
control of the facility site; 

(C) make the records available at the request of person
nel from the commission or any local air pollution control agency hav
ing jurisdiction over the site, which, upon request, the commission shall 
make any such records of compliance available to the public in a timely 
manner; 

(D) comply with any additional recordkeeping require
ments specified in special conditions in the permit; and 

(E) retain information in the file for at least five years 
following the date the information or data is obtained. 

(7) Maximum allowable emission rates. A flexible per
mit covers only those sources of emissions and those air contaminants 
listed in the table entitled "Emission Sources, Emissions Caps and Indi
vidual Emission Limitations" in [attached to] the  flexible permit. Flex
ible permitted facilities [sources] are limited to the emission limits and 
other conditions specified in the table in [attached to] the fl exible per
mit. 

(8) Representations and conditions. The following are the 
conditions upon which a flexible permit or a flexible permit amendment 
is issued: 

(A) representations with regard to construction plans 
and operation procedures in an application for a permit or permit 






amendment; and 

(B) any general and special conditions included in the 
permit. 

(9) [(8)] Emission cap readjustment. If a schedule to in
stall additional controls is included in the flexible permit and a facility 
subject to such a schedule is taken out of service, the emission cap con
tained in the flexible permit will be readjusted for the period the unit is 
out of service to a level as if no schedule had been established. Unless 
a special c ondition [provision] specifies the method of readjustment of 
the emission cap, a permit alteration shall be obtained. 

(10) [(9)] Maintenance of emission control. The facilities 
authorized [covered] by the flexible permit shall not be operated unless 
all air pollution emission capture and abatement equipment is main
tained in good working order and operating properly during normal 
facility operations. Notification for emissions events and scheduled 
maintenance shall be made in accordance with §101.201 and §101.211 
of this title (relating to Emissions Event Reporting and Recordkeep
ing Requirements; and Scheduled Maintenance, Startup, and Shutdown 
Reporting and Recordkeeping Requirements). 

(11) [(10)] Compliance with rules. Acceptance of a flex
ible permit by a permit applicant constitutes an acknowledgment and 
agreement that the holder will comply with all applicable Rules[, Reg
ulations,] and Orders of the commission issued in conformity with the 
Texas Clean Air Act [TCAA] and the conditions precedent to the grant
ing of the permit. If more than one state or federal rule or regulation or 
flexible permit condition are applicable, then the most stringent limit 
or condition shall govern and be the standard by which compliance 
shall be demonstrated. Acceptance of the permit includes consent to 
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the entrance of commission employees and agents into the permitted 
premises at reasonable times to investigate conditions relating to the 
emission or concentration of air contaminants, including compliance 
with the flexible permit. 

(12) Emissions Caps. The following requirements apply to 
facilities with emissions subject to emission caps. 

(A) Recordkeeping and reporting. 

(i) A semiannual report shall be submitted to the ex
ecutive director within 30 days of the end of each reporting period that 
contains: 

(I) the identification of the owner and operator 
and the permit number; 

(II) total annual emissions (in tons per year) 
based on a 12-month rolling total for each month in the reporting 
period; 

(III) the identification of any exceedances of a 
short-term emission cap during the reporting period; 

(IV) all data relied upon, including, but not lim
ited to, any quality assurance or quality control data, in calculating the 
monthly and annual emission cap pollutant emissions, and short-term 
emission cap pollutant emissions; 

(V) a list of any facility modified as defined in 
§116.12 of this title (relating to Nonattainment and Prevention of Sig
nificant Deterioration Review Definitions) during the preceding six-
month period and the documentation required by §116.718(b) of this 
title (relating to Significant Emission Increase); 

(VI) the number, duration, and cause of any devi
ations or monitoring malfunctions (other than the time associated with 
zero and span calibration checks), and any corrective action taken. For 
facilities that are subject to the federal operating permits program in 
Chapter 122 of this title (relating to Federal Operating Permits Pro
gram) this may be satisfied by referencing the flexible permit number 
in the semiannual report for the site submitted under §122.145 of this 
title (relating to Reporting Terms and Conditions); 

(VII) a notification of a shutdown of any moni
toring system, whether the shutdown was permanent or temporary, the 
reason for the shutdown, the anticipated date that the monitoring sys
tem will be fully operational or replaced with another monitoring sys
tem, whether the facility monitored by the monitoring system contin
ued to operate, and the calculation of the emissions of the pollutant or 
the emissions determined by method included in the permit; 

(VIII) the readjusted emission cap for each pol
lutant if a facility subject to an emission cap is shut down for a period 
longer than one week as required by §116.716(e)(1) of this title (relat
ing to Emission Caps and Individual Emission Limitations); and 

(IX) a signed statement by the owner or operator 
certifying the truth, accuracy, and completeness of the information pro
vided in the report. 

(ii) The reporting period for the semiannual report 
required under this section shall begin on the earliest date any facilities 
in an emission cap commence operation under the cap. 

(iii) The owner or operator shall submit the results of 
any revalidation test or method to the executive director within three 
months after completion of such test or method. 

(B) Absence of monitoring data. A facility owner or 
operator shall record and report maximum potential emissions without 
considering enforceable emission limitations or operational restrictions 

for a facility during any period of time that there is no monitoring data, 
unless another method for determining emissions during such periods 
is specified in the flexible permit special conditions. 

(C) Revalidation. Any site generated test data used to 
determine the emission rates for facilities under the cap must be reval
idated through performance testing or other scientifically valid means 
approved by the executive director. Such testing must occur at least 
once every five years after the facility has been added to an emission 
cap. 

(d) Each permit with emission caps must include special con
ditions that satisfy the following requirements for facilities subject to 
those caps. These requirements do not apply to facilities that are not 
subject to an emission cap. 

(1) The monitoring system must accurately determine all 
emissions of the pollutants in terms of mass per unit of time. Any 
monitoring system authorized for use in the permit must be based on 
sound science and meet generally acceptable scientific procedures for 
data quality and manipulation. 

(2) The monitoring system must employ one or more of the 
general monitoring approaches meeting the minimum requirements as 
described in subparagraphs (A) - (D) of this paragraph. 

(A) An owner or operator using mass balance calcula
tions to monitor pollutant emissions from activities using coating or 
solvents shall meet the following requirements: 

(i) provide a demonstrated means of validating the 
published content of the pollutant that is contained in, or created by, all 
materials used in or at the facility; 

(ii) assume that the facility emits all of the pollutant 
that is contained in, or created by, any raw material or fuel used in or at 
the facility, if it cannot otherwise be accounted for in the process; and 

(iii) where the vendor of a material or fuel that is 
used in or at the facility publishes a range of pollutant content from 
such material, the owner or operator shall use the highest value of the 
range to calculate the pollutant emissions unless the executive director 
determines that there is site-specific data or a site-specific monitoring 
program to support another content within the range. 

(B) An owner or operator using a continuous emission 
monitoring system (CEMS) to monitor pollutant emissions shall meet 
the following requirements. 

(i) The CEMS must comply with applicable perfor
mance specifications found in 40 Code of Federal Regulations Part 60, 
Appendix B. 

(ii) The CEMS must sample, analyze, and record 
data at least every 15 minutes while the emissions unit is operating. 

(C) An owner or operator using a continuous parameter 
monitoring system (CPMS) or a predictive emission monitoring sys
tem (PEMS) to monitor pollutant emissions shall meet the following 
requirements: 

(i) The CPMS or the PEMS must be based on current 
site-specific data demonstrating a correlation between the monitored 
parameter(s) and the pollutant emissions across the range of operation 
of the facility; and 

(ii) Each CPMS or PEMS must sample, analyze, and 
record data at least every 15 minutes or at another less frequent interval 
approved by the executive director, while the facility is operating. 

(D) An owner or operator using emission factors to 
monitor pollutant emissions shall meet the following requirements: 
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(i) All emission factors must be adjusted as specified 
by the permit, if appropriate, to account for the degree of uncertainty 
or limitations in the factors’ development; 

(ii) The facility must operate within the designated 
range of use for the emission factor, if applicable; and 

(iii) The owner or operator of a significant facility as 
defined in §116.12 of this title that relies on an emission factor to cal
culate pollutant emissions shall conduct validation testing to determine 
a site-specific emission factor within six months of permit issuance or 
start of operation of the facility, whichever is later, unless the executive 
director determines that testing is not required. 

(E) An alternative monitoring system must meet the re
quirements in paragraph (1) of this subsection and be approved by the 
executive director. 

(3) Where an owner or operator of a facility cannot demon
strate a correlation between monitored parameter(s) and the pollutant 
emissions rate at all operating points of the facility, the executive di
rector shall: 

(A) establish default value(s) for determining compli
ance with the emission cap based on the highest potential emissions 
reasonably estimated at such operating point(s); or 

(B) determine that operation of the facility during op
erating conditions when there is no correlation between monitored pa-
rameter(s) and the pollutant emissions is a violation of the emission 
cap. 

(e) [(d)] There may be additional special conditions included 
in [attached to] a  flexible permit upon issuance or amendment of the 
permit. Such conditions in a flexible permit may be more restrictive 
than the requirements of this title. 

(f) The executive director may require as a special condition 
that the permit holder obtain written approval before constructing a 
source under a standard permit under Subchapter F of this chapter (re
lating to Standard Permits) or a permit by rule under Chapter 106 of 
this title. Such written approval may be required if the executive di
rector specifically finds that an increase of a particular pollutant could 
either: 

(1) result in a significant impact on the air environment, or 

(2) cause the facility, group of facilities, or account to be
come subject to review under: 

(A) Subchapter E of this chapter (relating to Hazardous 
Air Pollutants: Regulations Governing Constructed or Reconstructed 
Major Sources (FCAA, §112(g), 40 CFR Part 63)); or 

(B) the provisions in Subchapter B, Divisions 5 and 6 of 
this chapter (relating to Nonattainment Review Permits; and Prevention 
of Significant Deterioration Review, respectively). 

§116.716. Emission Caps and Individual Emission Limitations. 

(a) Emission caps. Each emission cap for a specific pollutant 
will be established as follows: 

(1) either as a site-wide cap or a like-kind facilities cap. 
The executive director reserves the right to reject or exclude any facil
ity from an emissions cap if necessary to ensure compliance with the 
permit or to ensure the protection of human health and the environment. 

(2) [(1)] emissions will be calculated for each facility 
within an emission cap as follows: [based on application of current 
Best Available Control Technology at expected maximum capacity;] 

(A) based on application of best available control tech
nology at expected maximum capacity; or 

(B) if the permit is used to authorize any facility, group 
of facilities, or account, or any change to existing facilities, that con
stitutes a new major stationary source or major modification for the 
pollutant as defined by §116.12 of this title (relating to Nonattainment 
and Prevention of Significant Deterioration Review Definitions), emis
sions shall be based on control technology determined in accordance 
with Subchapter B, Division 5 or 6 of this chapter (relating to Nonat
tainment Review Permits; and Prevention of Significant Deterioration 
Review, respectively) as applicable, at expected maximum capacity. 

(3) pollutants emitted from facilities subject to lowest 
achievable emission rate review in accordance with Subchapter B, 
Division 5 of this chapter must be included in a separate emissions 
cap or listed as individual emission limitations. 

(4) [(2)] the calculated emissions for all facilities within 
an emission cap will be summed. 

(5) a lower emission cap than that determined by paragraph 
(4) of this subsection may be proposed by the permit applicant if techni
cal information is provided to demonstrate that it is feasible to operate 
in compliance with the proposed emission cap. 

(b) Individual emission limitations. An individual emission 
limitation will be established in the same permit for each pollutant 
not included in [covered by] an emission cap for facilities autho
rized[covered] by  the  flexible permit. In addition, an individual 
emission limitation may be established for a pollutant included in 
[covered by] an emission cap when the expected capacity of a facility 
is less than the expected maximum capacity to prevent a facility from 
exceeding emission levels appropriate for the proposed controls. 

(c) The permit shall clearly identify, by a table or other appro
priate means, the facilities that are subject to an emission cap, and the 
facilities that are subject to individual emission limitations. A facility 
may be subject to both an emission cap and an individual emission lim
itation. 

(d) [(c)] Adjustment [Readjustment] of  emission cap.  

(1) If a facility subject to an emission cap is shut down for 
a period longer than six [12] months, the emission cap shall be ad
justed [readjusted] by lowering the emission cap by an amount that the 
shut down facility contributed to the original calculation of the emis
sion cap. If a shut down facility is returned to operation, the emission 
cap shall be adjusted by increasing the emission cap by the amount 
that the facility contributed to the original calculation of the emission 
cap; however, the emission cap cannot be increased beyond the origi
nal emission cap amount. 

(2) If a [new] facility is to be added to [brought into] the  
flexible permit, a permit amendment is required to establish a revised 
emission cap[, an emission cap shall be adjusted by modifying the 
emissions cap accordingly]. 

(3) If an existing emission cap is to be increased through a 
permit amendment as a result of adding a new facility or the modifi 
cation of a facility within the emission cap, the emission cap shall be 
increased by the sum of the emissions from each of the new or modi
fied facilities determined in accordance with subsection (a) of this sec
tion and decreased by the sum of the previous emission cap contribu
tions from the facilities to be modified. For the purpose of determining 
whether an increase in the emission cap constitutes a major modifi 
cation for the pollutant as defined by §116.12 of this title, all facili
ties under that cap shall be considered modified unless there has been 
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no physical modification of that facility and a separate permit limit or 
physical constraint limits its potential to emit. 

[(d) Insignificant emission factor. The emission caps and in
dividual emissions limitation calculated pursuant to this section may 
include an Insignificant Emissions Factor which does not exceed 9.0% 
of the total emission cap or individual emission limitation.] 

(4) [(e)] An emission cap will be adjusted [readjusted] 
downward for any facility authorized [covered] by a  flexible permit 
if that facility becomes subject to any new state or federal rule or regu
lation which would lower emissions or require an emission reduction. 
The adjustment will be made [at] the  next time the flexible permit is 
amended or altered. If an amendment to a flexible permit is not re
quired to meet the new requirement [regulation], then within 60 days 
of making the change, the permittee must submit a request to alter the 
permit and include information describing how compliance with the 
new requirement will be demonstrated. 

(e) Each emission cap or individual emission limitation shall 
specify an annual emission limitation in tons per year, based on a rolling 
12-month period. Each emission cap or individual emission limitation 
shall also specify a practically enforceable short term emission limita
tion. 





§116.717. Implementation Schedule for Additional Controls. 
If a facility requires the installation of additional control or controls to 
meet an emission cap for a pollutant, the flexible permit shall specify 
an implementation schedule for such additional controls. The permit 
may also specify how the emission cap will be adjusted if such a fa
cility is taken out of service [or fails to install the additional control 
equipment as provided by the implementation schedule]. In the event 
that the controls and implementation schedule specified by a flexible 
permit cannot be met, a permit amendment or alteration to modify the 
controls and implementation schedule must be approved by the exec
utive director before the applicable control schedule deadline. Control 
technology that is required by federal major new source review require
ments must be operational at start of operation and is not eligible for 
an implementation schedule under this section. 

§116.718. Significant Emission Increase. 
(a) An increase in emissions from operational or physical 

changes at an existing facility authorized [covered] by a fl exible 
permit is insignificant, for the purposes of minor [state] new source 
review under this subchapter, if the increase does not exceed either 
the emission cap or individual emission limitation. This section does 
not apply to an increase in emissions from a new facility nor to the 
emission of an air contaminant not previously emitted by an existing 
facility. 

(b) This section does not apply to any change or series of re
lated changes that would constitute a major modification as defined by 
§116.12 of this title (relating to Nonattainment and Prevention of Sig




nificant Deterioration Review Definitions). Unless a plant-wide appli
cability limit has been established for the pollutant under Subchapter C 
of this chapter (relating to Plant-wide Applicability Limits), the permit 
holder shall document that the change is not a major modification as de
fined in §116.12 of this title, and maintain the documentation required 
by §116.121 of this title (Actual to Projected Actual and Emissions 
Exclusion Test for Emissions Increases). When determining whether a 
change is a major modification as defined in §116.12 of this title, the 
project emissions increase and the project net shall be determined as 
specified as defined in §116.12 of this title, regardless of how the ex
isting facilities are authorized. For new facilities or modified facilities 
under an emission cap for the pollutant where the permit holder elects to 
use potential to emit rather than projected actual emissions from the fa
cility to determine the project emissions increase, the potential to emit 

shall be considered as the proposed emissions cap unless a separate 
permit limit or physical constraint limits the facility’s potential to emit. 
If the project emission increase is such that a de minimis threshold test 
(netting) is required for a pollutant, the analysis shall be submitted to 
the commission for review and approval prior to making the change. 
If netting is not required, the information shall be submitted with the 
next permit amendment or renewal application. 

(c) The permit holder shall complete an air quality analysis 
to demonstrate that the proposed action will not interfere with attain
ment and maintenance of the National Ambient Air Quality Standards 
if there may be an increase in emissions from operational or physical 
changes at an existing facility authorized by a flexible permit and the 
area is not designated as nonattainment for the pollutant. If the emis
sion increase may result in off-site ambient concentrations greater than 
de minimis for that pollutant, the air quality analysis shall be submitted 
to the commission for review and approval prior to making the change. 

§116.720. Limitation on Physical and Operational Changes. 

Operational or [Neither operational nor] physical changes authorized 
under this subchapter may not result in an increase in actual emissions 
at facilities not authorized [covered] by the  flexible permit unless those 
affected facilities are authorized pursuant to §116.110 of this title (re
lating to Applicability). 

§116.721. Amendments and Alterations. 

(a) Flexible permit amendments. All representations with re
gard to construction plans and operation procedures in an application 
for a flexible permit or flexible permit amendment, as well as any gen
eral and special conditions [provisions attached], become conditions 
upon which the subsequent flexible permit is issued. It shall be unlaw
ful f or  any person t o vary from such representation or fl exible permit 
provision if the change will cause a change in the method of control 
of emissions or[,] the character of the emissions, will relax emission 
controls, will add a new facility or facilities, [or] will result in a signif
icant increase in emissions, or will constitute a major modification as 
defined by §116.12 of this title (relating to Nonattainment and Preven
tion of Significant Deterioration Review Definitions) unless application 
is made to the executive director to amend the flexible permit in that 
regard and such amendment is approved by the executive director or 
commission. Applications to amend a flexible permit shall be submit



ted with a completed Form PI-1 and are subject to the requirements of 
§116.711 of this title (relating to Flexible Permit Application). 

(b) Flexible permit alterations. 

(1) A flexible permit alteration is for any variation from a 
representation in a flexible permit application or a general or special 
provision of a flexible permit that does not require a flexible permit 
amendment. 

(2) All flexible permit alterations which may involve a 
change in a general or special condition contained in the flexible 
permit, or affect control equipment performance must receive prior 
approval by the executive director. The executive director shall be 
notified in writing of all other flexible permit alterations within ten 
days of implementing the change, unless the permit provides for a 
different method of notification. Any flexible permit alteration request 
or notification shall include information sufficient to demonstrate that 
the change does not interfere with the owner or operator’s previous 
demonstrations of compliance with the requirements of §116.711 of 
this title, including the protection of public health and welfare. The 
appropriate commission regional office and any local air pollution 
program having jurisdiction shall be provided copies of all flexible 
permit alteration documents. 
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(3) Flexible permit alterations shall not be subject to 
the requirements of Best Available Control Technology identified in 
§116.711(3) of this title. 

(c) Changes not requiring an amendment or alteration. The 
following changes do not require an amendment or alteration, except 
that an amendment is required if the change will cause a change in the 
method of control of emissions or[,] the cha racter of the emissions, 
will relax emission controls, will add a new facility, [or] will result 
in a significant increase in emissions as determined under §116.718 of 
this title (relating to Significant Emission Increase), constitutes a major 
modification as defined by §116.12 of this title, or conflicts with an 
existing permit condition: 

(1) a change in throughput; or 

(2) a change in feedstock. 

(d) Permit by rule under Chapter 106 of this title (relating to 
Permits by Rule) in lieu of permit amendment or alteration. 

(1) Notwithstanding subsections (a) or (b) of this section, 
no permit amendment or alteration is required if the changes to the 
permitted facility qualify for a permit by rule under Chapter 106 of this 
title unless prohibited by permit provision as provided in §116.715 of 
this title (relating to General and Special Conditions). All such changes 
permitted by rule to a permitted facility shall be incorporated into that 
facility’s  permit at such  time as the permit is amended or renewed. 

(2) Emission increases authorized by Chapter 106 of this ti
tle at an existing facility authorized [covered] by a  flexible permit shall 
not cause an exceedance of the emissions cap or individual emission 
limitation. 

§116.730. Compliance History. 
As part of a flexible permit review, or the review of an amendment 
of a flexible permit, or renewal of an existing flexible permit, the re
quirements of [provisions found in] Chapter 60 of this title (relating to 
Compliance History) shall be applicable to the facility, group of facil
ities, or account being permitted, amended, or renewed. 

§116.740. Public Notice and Comment. 
(a) Any person who applies for a flexible permit or an amend

ment to a flexible permit shall comply with the requirements [provi
sions] in Chapter 39 of this title (relating to Public Notice). 

(b) Any person who applies for an amendment to a flexible 
permit regarding an affected source (as defined in §116.15(1) of this 
title (relating to Section 112(g) Definitions)) subject to Subchapter E 
[C] of this title (relating to Hazardous Air Pollutants: Regulations Gov
erning Constructed or Reconstructed Major Sources (FCAA, §112(g), 
40 CFR Part 63)) shall comply with the requirements [provisions] in  
Chapter 39 of this title [(relating to Public Notice)]. 

§116.750. Flexible Permit Fee. 
(a) Fees required. Any person who applies for a flexible permit 

or for an amendment to an existing flexible permit shall remit, at the 
time of application for such permit, a fee as set forth in subsection (b) 
of this section. Fees will not be charged for flexible permit alterations, 
changes of ownership, or changes of location of permitted facilities. 

(b) Fee amounts. The fee to be remitted with a flexible permit 
application shall be determined as set forth in §116.141 of this title 
(relating to Determination of Fees) [based on the total annual allowable 
emissions from the permitted facility, group of facilities, or account for 
which the flexible permit is being sought. The fee shall be $32 per ton 
with the minimum fee being $900 and the maximum fee $75,000. For 
flexible permit amendments, the fee shall be calculated based on $32 
per ton for the incremental emission increase with the minimum fee 
being $900 and the maximum fee being $75,000]. 





(c) Payment of fees. All permit fees for a flexible permit shall 
be remitted in the form of a check, certified check, electronic funds 
transfer, or money order made payable to the Texas Commission on 
Environmental Quality and delivered with the application for flexible 
permit or flexible permit amendment to the commission’s Air [New 
Source Review] Permits Division. Required fees must be received be
fore the agency will begin examination of the application. 

(d) Return of fees. Fees must be paid at the time an application 
for a flexible permit or flexible permit amendment is submitted. If the 
applicant withdraws the application prior to issuance of the flexible per
mit or flexible permit amendment, one-half of the fee will be refunded, 
except that the entire fee will be refunded for any such application for 
which a permit by rule under Chapter 106 of this title (relating to Per
mits by Rule) is allowed. No fees will be refunded after a deficient 
application has been voided, denied, or after a flexible permit or flexi
ble permit amendment has been issued by the agency. 

§116.765. Delayed Effective Date. 

The amendments to §§116.710, 116.711, 116.715 - 116.718, 116.720, 
116.721, 116.730, 116.740 and 116.750 of this title (relating to Appli
cability, Flexible Permit Application, General and Special Conditions, 
Emission Caps and Individual Emission Limitations, Implementation 
Schedule for Additional Controls, Significant Emission Increase, Lim
itation on Physical and Operational Changes, Amendments and Alter
ations, Compliance History, Public Notice and Comment, and Flexible 
Permit Fee; respectively) adopted by the commission on December 1, 
2010, shall be effective on the earlier of 60 days after publication in the 
Federal Register of the final approval by the United States Environ
mental Protection Agency of these sections as revisions to the Texas 
State Implementation Plan, or December 1, 2012. Until such time, 
these sections, as they existed prior to the adoption of these amend
ments, remain in effect. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003436 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-2548 

CHAPTER 305. CONSOLIDATED PERMITS 
SUBCHAPTER P. EFFLUENT GUIDELINES 
AND STANDARDS FOR TEXAS POLLUTANT 
DISCHARGE ELIMINATION SYSTEM (TPDES) 
PERMITS 
30 TAC §305.541 

The Texas Commission on Environmental Quality (commission 
or TCEQ) proposes an amendment to §305.541. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULE 

The rulemaking is necessary to adopt by reference the new 
United States Environmental Protection Agency (EPA) con
struction storm  water  rules,  which  were  adopted in 40  Code of  
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Federal Regulations (CFR) Part 450 and became effective on 
February 1, 2010. The rule applies to construction activities that 
are already required to be authorized under the Texas Pollutant 
Discharge Elimination System (TPDES) program, meaning 
that it applies to sites that are one or more acres in size, as 
well as smaller sites that are part of a larger common plan of 
development or sale that will disturb one or more acre. This rule 
requires all regulated construction activities to meet a series of 
non-numeric effluent limitations established to provide minimum 
national requirements. Besides the non-numeric effluent limits 
that all regulated sites are required to meet, construction sites 
that disturb ten or more acres will also be required to collect and 
analyze storm water discharges from the site and comply with a 
numeric effluent limitation for turbidity. 

Non-numeric effluent limits are narrative requirements for best 
management practices to address erosion, sediment control, soil 
stabilization, and pollution prevention that prevent or minimize 
the amount of construction site pollutants, such as sediment, in 
storm water runoff. The requirements in the rule are similar to 
the existing requirements in the TPDES Construction General 
Permit (CGP), TXR15000 reissued on March 5, 2008. 

The federal numeric effluent limitation is for turbidity and is set 
at 280 nephelometric turbidity units. This new requirement is 
achievable at a well-managed construction site without special
ized treatment through the use of routine best management prac
tices. Turbidity does not require laboratory analysis to determine 
the level present in the discharge. Analysis can be performed at 
the construction site with a hand-held  turbidity meter.  

The CGP is due for renewal in 2013. The non-numeric effluent 
limitations and turbidity effluent limitation will be incorporated into 
the renewal of the CGP. Construction site operators will not be 
required to comply with the new requirements until the CGP is 
reissued. 

Currently, §305.541 adopts by reference certain parts of 40 CFR 
that were in effect at the time Texas was awarded delegation of 
the National Pollutant Discharge Elimination System program, 
and specific parts that were adopted after delegation. This rule-
making will add 40 CFR Part 450 to the list of parts adopted after 
delegation. 

SECTION DISCUSSION 

Proposed amended §305.541 adds the adoption by reference 
of 40 CFR Part 450 as amended, which contains regulations re
lated to controlling storm water from regulated construction sites. 

COSTS TO STATE AND LOCAL GOVERNMENT 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rule is in effect, fiscal implications, although not significant, are 
anticipated for the agency. The agency will be required to pur
chase new equipment, increase public outreach, modify forms, 
update educational materials, modify inspection protocols, and 
modify the requirements of the CGP when it is renewed in 2013. 
The agency will use currently available resources to implement 
the proposed rule. Units of state or local governments that en
gage in regulated construction activities or that operate regulated 
Municipal Separate Storm Sewer Systems (MS4s) will also ex
perience fiscal implications as a result of implementation or en
forcement of the proposed rule. However, any fiscal implications 
are not expected to be significant. 

Many types of construction activities are affected by the pro
posed rule. Some examples are: residential construction, high

way construction, commercial building construction, public build
ing construction, and power line construction. The federal rules 
require all regulated construction activities to comply with non 
numeric effluent limitations, which are essentially required best 
management practices. For large sites (ten acres or more), con
struction activities must also monitor (i.e., sample and analyze) 
discharges from construction sites and comply with a numeric 
effluent limitation for turbidity. The CGP will incorporate the non
numeric limitations and numeric limitations upon its renewal in 
2013. No costs will be incurred by any regulated entity until the 
CGP is reissued in 2013, the third year after the proposed adop
tion of this rulemaking. 

Small construction sites (at least one but less than ten acres or 
part of a larger plan of development) will be required to utilize 
best management practices that address erosion and sediment 
control, soil stabilization, and pollution prevention methods that 
are similar to the requirements in the requirements of the exist
ing CGP. These prescribed methods (berms, barriers, etc.) are 
already used at many construction sites to comply with non-nu
meric effluent limitations, and any cost increase under the pro
posed rule is expected to be negligible. The proposed rule is not 
expected to have a significant fiscal impact on small construction 
sites that disturb less than ten acres. 

Large construction sites, which for the purpose of this rule are 
those disturbing ten or more acres, including smaller sites that 
are part of a larger common plan of development that will disturb 
ten or more acres, will be required to comply with the non-nu
meric effluent limitations described above, monitor discharges 
from the site, and comply with a numeric effluent limitation for 
turbidity. The proposed rule is not expected to have a signifi 
cant fiscal impact on entities that engage in construction activ
ities. Prescribed methods to comply with non-numeric effluent 
limitations are already used at many construction sites, and any 
cost increase to use prescribed methods is not expected to be 
significant. In order to monitor discharges and comply with the 
numeric effluent limit, operators of large construction sites will 
need to have a turbidity meter and trained staff available to sam
ple and analyze storm water when there is a rainfall event suffi 
cient to cause a discharge. The cost to purchase a turbidity me
ter and associated equipment could range from $900 to $1,325. 
This purchase is expected to be a one-time purchase of equip
ment that can be used at multiple construction sites. The annual 
purchase of verification standards used to calibrate the meter 
is estimated to cost $15 per year. Training and sampling costs 
are not expected to be significant since the meters come with in
structions and current construction site staff can be trained while 
on the job to sample and monitor storm water. In addition, sam
pling and monitoring will only be required when there is a rainfall 
event sufficient to cause a discharge. The TCEQ will determine 
the frequency of sampling in the renewal of the CGP in 2013. 

State agencies and local governments that engage in regulated 
construction activities will be affected by the proposed rule, but 
any cost increases are not expected to be significant. MS4 op
erators (e.g., cities or counties) that regulate construction storm 
water may need to adjust their oversight programs and investiga
tion protocols to include the new requirements. They may need 
to purchase turbidity meters to verify permittees’ sample results. 
One-time costs for turbidity meters and associated equipment 
could range from $900 to $1,325. The annual purchase of verifi 
cation standards used to calibrate the meter is estimated to cost 
$15 per year. MS4 operators could increase permit fees to cover 
these costs, if they choose to do so. 
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PUBLIC BENEFITS AND COSTS 

Nina Chamness also determined that for each year of the first 
five years the proposed rule is in effect, the public benefit antici
pated from the changes seen in the proposed rule will be greater 
control over storm water discharges from regulated construction 
sites resulting in less sediment, turbidity, and other pollutants in 
construction storm water discharges from reaching waters in the 
state. 

The proposed rule is not expected to result in significant fiscal 
implications for individuals or businesses. 

Businesses that engage in regulated construction activities will 
be affected by the proposed rule, but not until the construction 
general permit is renewed in 2013. Costs to comply with the 
proposed non-numeric effluent limitations for small construction 
sites are  not expected to be significant since many of the pre
scribed methods are used in current construction activities. Busi
nesses may incur one-time equipment costs for a turbidity meter 
and related equipment, which is estimated to range from $900 
to $1,325, if they have large construction sites. The annual pur
chase of verification standards used to calibrate the meter is es
timated to cost $15 per year. Training on equipment  use  is ex
pected to occur on the job and is not expected to be significant 
since the meters come with instructions. Sampling and moni
toring will occur only when there is a rainfall event that causes 
storm water runoff. 

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 

No adverse fiscal implications are anticipated for small or mi
cro-businesses that engage in regulated construction activities. 
A small business is expected to incur the same costs as a large 
business to comply with the non-numeric effluent limitations and 
numeric effluent limitations of the proposed rule. For small con
struction sites, a small business will be required to use the pre
scribed methods, many of which are currently used, to com
ply with non-numeric effluent limitations. For large construction 
sites, a small business will be required to monitor runoff when 
there is a significant rainfall event and comply with the numeric 
effluent limitations. A small company may incur one-time costs 
for a turbidity meter and associated equipment, which is esti
mated to range between $900 and $1,325. The annual purchase 
of verification standards used to calibrate the meter is estimated 
to cost $15 per year. Training, sampling, and monitoring costs 
are not expected to be significant since they can be done using 
current personnel and with on the job training. 

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 

The commission has reviewed this proposed rulemaking and de
termined that a small business regulatory flexibility analysis is not 
required because the proposed rule is required to comply with 
federal regulations, and any cost increases are not expected to 
affect a small or micro-business in a material way for the first five 
years that the proposed rule is in effect. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The commission has reviewed this proposed rulemaking and de
termined that a local employment impact statement is not re
quired because the proposed rule does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the rulemaking in light of the reg
ulatory analysis requirements of Texas Government Code, 

§2001.0225, and determined that the proposed rule change is 
not subject to §2001.0225, because it does not meet the criteria 
for a "major environmental rule" as defined in the statute. 

A "major environmental rule" is defined in Texas Government 
Code, §2001.0225(a) as applying to rules adopted by a state 
agency that: 1) exceed a standard set by federal law, unless the 
rule is specifically required by state law; 2) exceed an express re
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. 

The specific intent of the proposed rule  change is to modify  
TCEQ’s rules to implement new federal storm water regulations 
affecting construction activities that disturb one or more acres, 
and smaller sites that are part of larger common plans of 
development that will disturb one or more acres. Title 40 CFR 
Part 450 has new requirements that took effect on February 1, 
2010. These rules would be adopted by reference in §305.531. 
Since these rules are being adopted by reference to conform 
to both federal rules and the NPDES delegation agreement; 
and this rule does not exceed any express requirement of state 
law or adopted solely under the general powers of TCEQ, the 
commission concludes that this rule does not meet the definition 
of "major environmental rule." 

The commission invites public comment on the draft regulatory 
impact analysis determination. 

DRAFT TAKINGS IMPACT ASSESSMENT 

The commission evaluated this rule and performed an assess
ment of whether the proposed rule change constitutes a taking 
under Texas Government Code, Chapter 2007. The specific pur
pose of the proposed rule change is to incorporate new federal 
storm water regulations into state rules. 

Promulgation and enforcement of this rule would be neither a 
statutory nor a constitutional taking of private real property be
cause it involves only additional control of storm water runoff dur
ing construction activities on sites disturbing ten acres or more. 

There are additional storm water control requirements imposed 
on private real property during construction activities that disturb 
one or more acres, but the benefits to society are increased by 
reducing discharges of pollutants from construction sites disturb
ing these particular construction sites. The rule change does not 
burden, restrict, or limit an owner’s right to property or reduce 
its value by 25% or more beyond what would otherwise exist in 
the absence of the regulation. Therefore, this rule change, if 
adopted, does not constitute a taking under the Texas Govern
ment Code, Chapter 2007. 

The commission invites public comment on the draft takings im
pact assessment. 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de
termination for the proposed rule in accordance with Coastal 
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Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. This rulemaking fulfills the CMP goal to 
ensure sound management of all coastal resources by allowing 
for compatible economic development and multiple human uses 
of the coastal zone. 

Written comments on the consistency of this rulemaking with the 
CMP goals may be submitted to the contact person at the ad
dress listed under the SUBMITTAL OF COMMENTS section of 
this preamble. 

ANNOUNCEMENT OF HEARING 

The commission will hold a public hearing on this proposal in 
Austin on July 29, 2010, at 10:00 a.m. in Building E, Room 201S, 
at the commission’s central office located at 12100 Park 35 Cir
cle. The hearing is structured for the receipt of oral or written 
comments by interested persons. Individuals may present oral 
statements when called upon in order of registration. Open dis
cussion will not be permitted during the hearing; however, com
mission staff members will be available to discuss the proposal 
30 minutes prior to the hearing. 

Persons who have special communication or other accommoda
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Office of Legal Services at (512) 239-0779. Re
quests should be made as far in advance as possible. 

SUBMITTAL OF COMMENTS 

Written comments may be submitted to Patricia Duron, MC 
205, Office of Legal Services, Texas Commission on Environ
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer
ence Rule Project Number 2010-015-305-OW. The comment 
period closes August 2, 2010. Copies of the proposed rule-
making  can be obtained from the commission’s Web site 
at http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. 
For further information, please contact Sherry Smith at (512) 
239-0571. 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Water Code (TWC), 
§5.102, which grants the commission the authority to carry out 
its powers under the TWC; §5.103, which provides the commis
sion the authority to adopt any rules necessary to carry out its 
powers and duties under this code and other laws of this state; 
§5.105, which requires the commission to establish and approve 
all general policy of the commission by rule; and §5.120, which 
requires the commission to administer the law for the maximum 
conservation and protection of the environment and natural re
sources of the state. 

The proposed amendment implements 40 Code of Federal Reg
ulations Part 450. 

§305.541. Effluent Guidelines and Standards for Texas Pollutant Dis-
charge Elimination System Permits. 

Except to the extent that they are less stringent than the Texas Water 
Code or the rules of the commission, 40 Code of Federal Regulations 
(CFR), Subchapter N, Parts 400 - 471, except 40 CFR Part 403, which 
are in effect as of the date of the Texas Pollutant Discharge Elimina
tion System program authorization, as amended, and Parts 437 (Fed
eral Register, Volume 65, December 22, 2000), 442 (Federal Register, 

Volume 65, August 14, 2000), 444 (Federal Register, Volume 65, Jan
uary 27, 2000), [and] 445 (Federal Register, Volume 65, January 19, 
2000), and 450 (Federal Register, Volume 74, December 1, 2009), as  
amended, are adopted by reference. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003424 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 239-6087 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 375. CLEAN WATER STATE 
REVOLVING FUND 
The Texas Water Development Board (Board) proposes the 
repeal of Chapter 375, §§375.1 - 375.4, 375.11 - 375.21, 
375.31 - 375.42, 375.51 - 375.53, 375.61, 375.62, 375.71 
375.73, 375.81 - 375.87, 375.101 - 375.105, 375.201, 375.211 
- 375.214, 375.221, 375.222, 375.301, 375.302, 375.325 
375.329, 375.350 - 375.363, and 375.400 - 375.408. The 
Board proposes the repeal of current Chapter 375, relating to 
the Clean Water State Revolving Fund (CWSRF), because the 
Board is proposing a new Chapter 375. This proposal to repeal 
and the Board’s proposal to adopt the new Chapter 375 are 
published simultaneously to allow the Board’s repeal of current 
Chapter  375 to occur when the Board adopts proposed new 
Chapter 375. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN
MENT. 

Ms. Melanie Callahan, Chief Financial Officer of the Board states 
that for the first five years this repeal will be in effect, the following 
statements are correct and accurate to the best of the Board’s 
ability to project future economic trends. 

Ms. Callahan does not expect any additional estimated costs to 
the state and to local governments as the result of administering 
this repeal. These rules apply only to those entities that voluntar
ily apply for financial assistance from the CWSRF and therefore 
do not have any general effect on costs to the state or to local 
governments. The loan origination fees have not been altered; 
the interest rates are tied to market conditions. 

Ms. Callahan does not expect any cost reductions to either state 
or local government because the Board’s loan processing costs 
and the costs of administering the program are not expected to 
change. 

Ms. Callahan does not expect this proposed repeal to have any 
impact on state or local revenues. The rules apply only to those 
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eligible governmental entities that apply for a loan and there are 
no foreseeable implications relating to costs or revenues. 

PUBLIC BENEFIT AND COSTS. 

For the first five years this proposed repeal will be in effect, the 
public benefits expected include more precise funds manage
ment. Certain timelines in the proposed new rules are expected 
to provide more capacity for the CWSRF to provide financial as
sistance to more entities. There will be no anticipated economic 
effect on small businesses or individuals. 

LOCAL EMPLOYMENT IMPACT STATEMENT. 

Pursuant to Government Code §2001.022, this proposed repeal 
has been examined and there will not be any direct effect on local 
employment. 

REGULATORY ANALYSIS. 

Pursuant to Government Code §2001.0225, requiring a regula
tory analysis of a major environmental rule, it has been deter
mined that this proposed repeal is not a major environmental 
rule under §2001.0225 and therefore the analysis required un
der that section is not applicable. 

TAKINGS IMPACT ANALYSIS. 

The Board has determined that the proposed repeal will con
stitute neither a statutory nor a constitutional taking of private 
real property. The proposed repeal does not adversely affect a 
landowner’s rights in private real property, in whole or in part, 
temporarily or permanently, because the proposed repeal does 
not burden or restrict or limit the owner’s right to or use of prop
erty. Therefore, the proposed repeal does not constitute a taking 
under Texas Government Code, Chapter 2007 or the Texas Con
stitution. 

SUBMITTAL OF COMMENTS. 

Comments on the proposed repeal and the new Chapter 375, 
proposed elsewhere in this issue of the Texas Register, will be 
accepted for 30 days following publication in the Texas Regis-
ter and may be submitted to Legal Services, Texas Water De
velopment Board, P.O. Box 13231, Austin, Texas 78711-3231, 
rulescomments@twdb.state.tx.us, or by fax at (512) 475-2053. 
Additionally, the Board will hold a public hearing on Tuesday, 
July 27, 2010, at 8:00 a.m. to solicit public comments on the 
proposal. Comments received in any of these formats indicated 
will be considered and addressed. 

SUBCHAPTER A. GENERAL PROVISIONS 
DIVISION 1. INTRODUCTORY PROVISIONS 
31 TAC §§375.1 - 375.4 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.1. Scope of Rules. 
§375.2. Definitions of Terms. 
§375.3. Policy Declarations. 
§375.4. Date of Applicability of Rules. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003509 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 2. PROGRAM REQUIREMENTS 
31 TAC §§375.11 - 375.21 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.11. Public Hearings.
 
§375.12. Types of Assistance.
 
§375.13. Activities Funded.
 
§375.14. Project Priority List.
 
§375.15. Criteria and Methods for Distribution of Funds.
 
§375.16. Rating Process.
 
§375.17. Intended Use Plan.
 
§375.18. Administrative Cost Recovery.
 
§375.19. Financial assistance for projects benefiting disadvantaged
 
communities.
 
§375.20. Criteria and Methods for Distribution of Funds for Disad-
vantaged Communities for fiscal year 2004 intended use plan.
 
§375.21. Criteria and Methods for Distribution of Funds for Disad-
vantaged Communities beginning with fiscal year 2005 intended use
 
plan.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003510 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 
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DIVISION 3. APPLICATIONS FOR 
ASSISTANCE 
31 TAC §§375.31 - 375.42 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.31. Preapplication Conferences.
 
§375.32. Required General Information.
 
§375.33. Required Legal Information.
 
§375.34. Required Fiscal Information.
 
§375.35. Required Environmental Review and Determination.
 
§375.36. Engineering Feasibility Data.
 
§375.37. Required Water Conservation Plan.
 
§375.38. Review of Applications by the Executive Administrator.
 
§375.39. Pre-Design Funding Option.
 
§375.40. Applicant Resolution and Financing Agreement.
 
§375.41. Rural Hardship Grants.
 
§375.42. Capital Improvements Plan Option.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003511 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 4. BOARD ACTION ON 
APPLICATIONS 
31 TAC §§375.51 - 375.53 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.51. Formal Action by the Board.
 
§375.52. Lending Rates.
 
§375.53. Financial Guarantees for Political Subdivision Bonds and
 
Required Reserves.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003512 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 5. ENGINEERING REQUIRE
MENTS 
31 TAC §375.61, §375.62 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.61. Contract Documents.
 
§375.62. Approval of Contract Documents.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003513 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

♦ ♦ ♦ 
DIVISION 6. PREREQUISITES TO RELEASE 
OF FUNDS 
31 TAC §§375.71 - 375.73 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
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to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.71. Loan Closing.
 
§375.72. Release of Funds.
 
§375.73. Movement of Funds Between Approved Projects.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003514 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 7. BUILDING PHASE 
31 TAC §§375.81 - 375.87 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.81. Awarding Construction Contracts.
 
§375.82. Inspection During Construction.
 
§375.83. Alterations in Approved Contract Documents.
 
§375.84. Contractor Bankruptcy.
 
§375.85. Building Phase Submittals.
 
§375.86. Retainage.
 
§375.87. Disbursements and Outlay Reports.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003515 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 8. POST BUILDING PHASE 
31 TAC §§375.101 - 375.105 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.101. Responsibilities of Applicant.
 
§375.102. Final Accounting.
 
§375.103. Audits.
 
§375.104. Certificate of Approval.
 
§375.105. Final Release of Retainage.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003516 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER B. PROVISIONS RELATING 
TO USE OF CAPITALIZATION GRANT FUNDS 
DIVISION 1. INTRODUCTORY PROVISIONS 
31 TAC §375.201 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.201. Scope of Subchapter. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003517 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 
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DIVISION 2. PROGRAM REQUIREMENTS 
31 TAC §§375.211 - 375.214 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.211. Capitalization Grant Application. 

§375.212. Capitalization Grant Requirements. 

§375.213. Distribution of Funds. 

§375.214. Required Environmental Review and Determination. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003518 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

♦ ♦ ♦ 
DIVISION 3. PREREQUISITES TO RELEASE 
OF FUNDS 
31 TAC §375.221, §375.222 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 

       §15.609, relating to authority to charge fees.

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.221. Pre-Design Funding Option. 

§375.222. Lending Rates. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003519 

Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER C. NONPOINT SOURCE 
POLLUTION CONTROL PROJECT AND 
ESTUARY MANAGEMENT FINANCIAL 
ASSISTANCE PROGRAMS 
DIVISION 1. INTRODUCTORY PROVISIONS 
31 TAC §375.301, §375.302 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.301. Scope of Subchapter. 
§375.302. Definitions of Terms. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003520 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 2. NONPOINT SOURCE 
POLLUTION LOAN AND ESTUARY 
MANAGEMENT PROGRAM 
31 TAC §§375.325 - 375.329 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 
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§375.325. Purpose.
 
§375.326. Eligible Projects.
 
§375.327. Application for Assistance.
 
§375.328. Promissory Notes and Loan Agreements.
 
§375.329. Lending Rates.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003521 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 3. NONPOINT SOURCE 
POLLUTION LINK DEPOSIT PROGRAM 
31 TAC §§375.350 - 375.363 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.350. Purpose.
 
§375.351. Authorization to Execute Agreements.
 
§375.352. Conditions Prior to Execution.
 
§375.353. Project Certifications.
 
§375.354. Board Obligations in Linked Deposit Agreements.
 
§375.355. Lending Institution Obligations in Linked Deposit Agree-
ments.
 
§375.356. Requirements after Execution.
 
§375.357. State Liability.
 
§375.358. Collateral for Linked Deposits.
 
§375.359. Records of Depository.
 
§375.360. Deposit of Pledged Securities with Custodian.
 
§375.361. Custodian’s Deposit of Pledged Security with Another In-
stitution.
 
§375.362. Records of Custodian.
 
§375.363. Audits and Examinations.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 

TRD-201003522 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER D. PROVISIONS RELATING 
TO APPLICATIONS FOR FINANCIAL 
ASSISTANCE FILED IN RESPONSE TO 
SPECIAL CAPITALIZATION GRANTS; 
EXPEDITED REVIEW, PROCESSING AND 
LOAN CLOSING REQUIREMENTS 
31 TAC §§375.400 - 375.408 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This repeal is proposed pursuant to the Board’s rulemaking au
thority in Texas Water Code §15.6041(a), relating to the manner 
in which financial assistance shall be provided; §15.605, relating 
to rules necessary to carry out Subchapter J of Chapter 15; and 
§15.609, relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.400. Purpose. 

§375.401. Definitions. 

§375.402. Eligibility Requirements. 

§375.403. Intended Use Plan. 

§375.404. Applicable Rules. 

§375.405. Review of Applications by the Executive Administrator. 

§375.406. Formal Action by the Board. 

§375.407. Lending Rates. 

§375.408. Waiver of Rules. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003523 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

CHAPTER 375. CLEAN WATER STATE 
REVOLVING FUND 
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The Texas Water Development Board (Board) proposes for 
adoption a new Chapter 375, §§375.1, 375.2, 375.10 - 375.19, 
375.30 - 375.33, 375.40 - 375.44, 375.50 - 375.56, 375.60 
375.70, 375.80 - 375.83, 375.90 - 375.93, 375.100 - 375.110, 
and 375.200 - 375.214 relating to the Clean Water State Re
volving Fund. In this issue of the Texas Register, the Board is 
proposing the repeal of current Chapter 375. 

BACKGROUND AND INTRODUCTION. 

The Clean Water State Revolving Fund (CWSRF)  is  authorized  
pursuant to the Federal Water Pollution Control Act, 33 USCA 
§§1251 et seq. (1972), as amended, and Texas Water Code, 
Chapter 15, Subchapter J. Each federal fiscal year an appro
priation to the Environmental Protection Agency (EPA) is dedi
cated to capitalization grants for state revolving fund programs. 
The State of Texas, through the Board, provides a 20% match 
for the federal capitalization grant. The capitalization grant con
stitutes the federal funds portion of the CWSRF and is used to 
provide loans and loan guarantees to eligible wastewater sys
tems for expenditures to facilitate full compliance. The CWSRF 
is designed to remain available in perpetuity. In addition to the 
federal capitalization grant, the CWSRF consists of the following: 
direct appropriations; investment earnings on amounts credited 
to the CWSRF; all payments of principal and interest and all pro
ceeds from the sale; and refunding or prepayment of bonds. 

During the applicable year, the Board solicits project information 
forms from potentially eligible applicants; the forms describe a 
proposed project and provide information about the wastewater 
problems or issues that will be addressed and remedied by the 
proposed project. After receipt of the project information forms, 
Board staff rates the projects. Board staff prioritizes projects 
based on the rating and other identified criteria. These projects 
are part of the Board’s intended use plan (IUP). The IUP provides 
information for public review and comment about the planned 
expenditures of the capitalization grant funds. 

New Chapter 375 relating to the CWSRF is proposed to clar
ify and streamline the rules applicable to loan recipients and to 
improve the efficiency and administration of the CWSRF. First, 
the Board’s recent experience in administering the American Re
covery and Reinvestment Act of 2009 and the latest EPA pro
cedures for capitalization grants demonstrate the need for the 
Board to increase  flexibility in developing the list of fundable 
projects. These proposed new rules provide that the criteria and 
methods of distribution of funds will primarily be contained in the 
IUP instead of in the rules. Thus, the Board can quickly adapt to 
changing federal capitalization grant requirements. 

Second, the EPA prefers that capitalization grant funds be dis
bursed as efficiently as possible. These rules address that pref
erence by proposing shortened time frames for loan closings. 
Additionally, these proposed rules provide a loan for planning, 
acquisition and design only and for construction only. These pro
posed new loans will become the Board’s preferred method of fi 
nancial assistance. Although the current pre-design funding op
tion remains in the rules, it is not the preferred type of loan and is 
expected to be phased out over time. The purpose of this change 
is to provide more efficient use of funds instead of committing 
funds to a construction project whose scope is undetermined at 
the time of pre-design funding. The new proposed types of loans 
will enable the applicant to specify more precise loan amounts 
and therefore will result in more projects being funded when they 
are ready to proceed to construction instead of years before the 
costs are accurately known. The loans for construction will fol
low this same logic and will be available only when the eligible 

project is ready to proceed. These changes enable the Board to 
spend federal capitalization grant funds as efficiently as possi
ble. 

Third, the EPA’s procedures for implementing the FY 2010 cap
italization grant includes a minimum of 30% of a portion of the 
capitalization grant be allotted in subsidy for entities not other
wise able to afford a CWSRF loan. This is the first time, outside 
of the American Recovery and Reinvestment Act, that subsidy 
has been authorized for CWSRF. This is another reason that the 
Board prefers to place criteria in the annual IUP instead of in the 
rules. The EPA recommends that program requirements refer 
to guidance documents where possible and the Board has re
sponded to that recommendation by removing many details of 
the numerous federal requirements for expenditures of federal 
funds by reference to the Board’s comprehensive engineering 
guidance documents. Another new requirement for capitaliza
tion grants is that 20% of the grant must be expended on green 
projects. Although these proposed rules provide notice about 
the existence of the green project reserves, the detailed require
ments will be in the IUP and in Board and EPA guidance docu
ments. 

Fourth, current Board rules include rules relating to the Board’s 
internal processes and procedures. These sections include por
tions of current §§375.14 - 375.17 and portions of other rules 
contained in Chapter 375. Pursuant to the Texas Supreme Court 
decision in El Paso Hospital District v. Texas Health and Human 
Services Commission, 247 S.W.3d 709, 714 (2008), the Board 
has removed those rules and portions of rule that address only 
"internal management or organization of a state agency and not 
affecting private rights or proceedings." 

Fifth, these proposed rules combine previously redundant sec
tions relating to rating, methods and criteria for distribution of 
funds, and the pre-design funding option into single sections in
stead of the current separate sections. The only sections that 
contain different requirements due to the funding source, state 
or federal, are Lending Rates at proposed §375.15 and Envi
ronmental Reviews and Determinations at proposed §§375.50 
375.56 for state funded loans and proposed §§375.60 - 375.70. 
Proposed Subchapters  B, C, D, F, G, and  H apply to both state  
and federally funded loans. 

Finally, the proposed rules delete Subchapter D relating to Appli
cation for Financial Assistance filed in response to Special Capi
talization Grants; Expedited Review, Processing and Loan Clos
ing requirements. This subchapter was adopted to expedite the 
review of applications submitted pursuant to the American Re
covery and Reinvestment Act of 2009 and is no longer needed. 

BRIEF EXPLANATION OF THE PROPOSED RULES. 

Proposed new Chapter 375 generally is a reorganization and 
rewrite of existing Chapter 375. All subchapters except Sub
chapter I (relating to Nonpoint Source Pollution Linked Deposits 
Program) have been rewritten for clarity and consistency and 
have been reorganized for ease of use. Subchapter I in these 
proposed rules is identical to current Subchapter C, Division 2. 
Improved organization is manifested by, for example, locating in
formation relating to application requirements in one subchapter, 
proposed Subchapter D, in contrast to the current rule where the 
requirements were located in several different locations. The en
vironmental review section is reorganized to follow the sequence 
of the environmental review process and contains Division 1, 
applicable to state-funded loans, and Division 2, applicable to 
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federally-funded loans. This preamble discusses proposed sub
stantive changes from current rules. 

Subchapter A. General Program Requirements. 

There are changes to the definitions in Subchapter A; however, 
because the eligibility of entities, projects, costs, and activities 
are constrained by federal law, many of these sections remain 
substantively the same as current rules. Not only have certain 
definitions in §375.1 been revised for clarification purposes, sev
eral definitions have been eliminated. A number of new terms 
have been added to the definitions in Subchapter A including 
Davis-Bacon Act, federally funded loans, force majeure, green 
project, green project reserve, investment pool, private place
ment memorandum, project information form, ready to proceed, 
state depository institution, state-funded loans, trust and agency 
certificate, trust institution and trustee in order to reflect new EPA 
priorities and to clarify existing rules. 

Three new sections have been added to Subchapter A. Pro
posed §375.2 specifies the entities and the activities that are eli
gible for CWSRF financial assistance; these entities include po
litical subdivisions seeking to construct, alter and improve waste
water treatment facilities as well as persons  seeking to imple
ment a nonpoint source pollution project or a national estuary 
program, reflecting the EPA and the Board’s increased interest 
in funding these types of projects. Subsection (b) defines cer
tain terms of importance to the nonpoint source pollution pro
gram and subsection (c) provides that CWSRF funding is also 
available for national estuary program projects. 

Subchapter B. Financial Assistance. 

Major changes to the current rules are in proposed new Sub
chapter B, §§375.10 - 375.20. A significant change is proposed 
in §375.10 to clarify that the executive administrator and not the 
Applicant determines the type of loan or grant that will be rec
ommended to the Board for commitment. The executive admin
istrator takes into account the availability of funds and program 
priorities. 

Proposed new §375.11 relating to refinancing consolidates the 
various provisions relating to refinancing that appear throughout 
the current Chapter. Subsection (a) allows the executive admin
istrator to accept applications for refinancing provided that suffi 
cient funds are available, a project information form is submitted 
timely after receipt of a Board invitation to apply for funding and 
a complete application is filed. Application requirements are de
tailed in subsection (b). The consolidation of these provisions 
does not substantively change the conditions under which refi 
nancing may be considered by the Board. 

Significant changes are also proposed relating to the types and 
conditions of financial assistance. Proposed §§375.12, 375.13 
and 375.14 authorize the Board to award financial assistance for 
planning, acquisition and design activities only or for construc
tion activities only, thereby segregating project financing into two 
phases for purposes of funding: the planning, acquisition and de
sign phase or "PAD" and the construction phase of the project. 
Although the pre-design funding option, which allows the financ
ing of a complete project from preliminary planning through con
struction, is maintained in proposed §375.14, the intent is to 
phase this option out in order to enable the Board to more ef
ficiently manage CWSRF funds and to expedite the completion 
of projects. 

Proposed new §375.15, relating to Lending Rates, has been 
reorganized; it now contains the lending rates for both state-

funded and federally-funded loans. Currently, the lending rates 
are in §375.52 and §375.222. Proposed §375.15 contains sev
eral changes. The major change allows the Board to adopt lend
ing rates in an IUP as noted in proposed subsection (b); this 
provides flexibility and better funds management in a chang
ing economy. The procedures for determining lending rates for 
state-funded loans and for federally-funded loans are generally 
similar; however the percentage of reduction from the market 
rates are changed for state funded loans. The change in lend
ing rates is designed to address changing programmatic needs 
and to increase Board  flexibility. Section 375.16 relating to fees 
is not different from the current fee requirement. Proposed new 
§375.17 relating to the  term  of  the loan is significantly different in 
that it allows up to ten years for a planning, acquisition and de
sign loan. Finally, a new §375.18 is being proposed that relates 
to certain subsidies that may be applied to the award of finan
cial assistance based on affordability criteria and other factors 
that will be detailed in the applicable IUP. Proposed §375.19 re
lating to financial guarantees for political subdivision bonds has 
not been changed. 

Subchapter C. Intended Use Plan. 

A major change relating to the IUP is evident in proposed 
§375.31 and §375.33 relating to rating process and distribution 
of funds; these sections are substantially shorter because 
details on rating and distributing funds will be detailed in the IUP 
instead of in these  rules. Additionally current §§375.15, 375.16, 
and 375.213 contained internal procedures that do not appear 
in the proposed rules. One example of this proposed new ap
proach is §375.31 containing the federal project rating criteria; 
it is not as comprehensive as current §375.16 relating to the 
rating process. Another major change is contained in proposed 
§375.30 and relates to the submission of project information 
forms. Secondary projects will no longer be permitted, resulting 
in a more focused project management approach as well as a 
more efficient use of surplus funds, as described in proposed 
§375.93. 

Another major change is the consolidation of current §§375.15, 
375.20, 375.21 and 375.213 all relating to criteria and methods 
for distribution of funds, into proposed new §375.33. One signifi 
cant change is the use of a bypass process whereby projects for 
which no application is received or for which the application is in
complete shall be bypassed and other projects may be bypassed 
if necessary to fund the minimum number of projects required by 
certain categories; the change allows the Board to expedite the 
distribution of funds. These changes are proposed to consoli
date similar rules into one section for ease of use and to em
phasize the use of the IUP to describe distinctive methods and 
criteria for distribution of federal capitalization grant funds. Cur
rent rules delineated all of the requirements usually contained in 
capitalization grants but the most recent capitalization grant con
tains new and different requirements, including subsidies and 
green project reserve requirements. Moving the specific require
ments from the rules and into the IUP allows the Board to be fully 
responsive to federal requirements without needing to undergo 
future rule changes. Additionally, moving distribution of funds cri
teria to the IUP allows for the more specific targeting of projects 
as well as more  flexibility in use of loan subsidies to assist com
munities that cannot otherwise afford a CWSRF loan. 

Subchapter D. Application for Assistance. 

This proposed subchapter contains new requirements relating 
to the timeliness of an application and additional requested in
formation or data; these proposed changes are contained in 
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§375.41. Additionally, new requirements relating to the time for 
loan closing are contained in proposed §375.44 relating to Board 
approval of funding. Loan commitments will either automatically 
expire or will expire on the date in the loan commitment resolu
tion. A single extension of time for loan closing is allowed. The 
other proposed sections in this subchapter are not substantively 
different from current rules although they have been reorganized 
and rewritten. 

Subchapter E. Environmental Reviews and Determinations. 

This proposed subchapter contains two divisions. The first con
taining §§375.50 - 375.56 applies to state funded loans and the 
second containing §§375.60 - 375.70 applies to federally funded 
loans. A significant change to the state-funded loans environ
mental review is that, if detailed in the IUP, the Board may de
cide to require a full National Environmental Policy Act (NEPA) 
environmental review on state funded projects. The purpose 
of proposing that option is to increase the speed of drawing 
down federal funds for the program. Proposed Subchapter E 
is a complete rewrite and reorganization of current §375.35 and 
§375.214 relating to the environmental review and determina
tions that apply to state-funded and federally-funded projects. 
This proposed subchapter follows the EPA rules for NEPA re
view. The substantive legal requirements are the same as those 
in the current rules. 

Subchapter F. Engineering Review and Approval. 

Proposed Subchapter F relating to engineering review and 
approval does not contain any major substantive changes. 
However language has been added to proposed §375.82 and 
§375.83 to clarify that review and approval of construction 
contract documents may include documents created for alter
native methods of project delivery such as design-build. This 
proposed subchapter describes the information required and 
directs applicants to use the Board’s engineering guidance 
documents and forms. 

Subchapter G. Loan Closings and Availability of Funds. 

A major change is proposed under §375.92 which requires 
outlays on a periodic basis until all loan funds are disbursed. 
Projects must proceed in accordance with approved project 
schedules and outlays are submitted in accordance with this 
section. Another change is contained in proposed §375.93 
relating to surplus funds and limiting the use of such funds to 
those listed and  clarifying that the executive administrator, and 
not the Applicant, who determines the use of all surplus funds. 

Subchapter H. Construction and Post-Construction Require
ments. 

Proposed Subchapter H is reorganized to more closely follow 
the normal course of events during the construction of a project. 
There are no major changes, but some minor changes. Pro
posed §375.101 relating to inspections during construction adds 
the project schedule as an element of inspection. Proposed 
§375.102 clarifies that it is for changes initiated by both a 
change order and also for changes proposed prior to construc
tion. These proposed rules provide the Board with information 
necessary to ensure the funds are expended only on projects 
and their components that are consistent with remedying the 
problems identified. 

Subchapter I. Nonpoint Source Pollution Linked Deposits Pro
gram. 

This subchapter remains the same as current Subchapter C, Di
vision 3. 

SECTION BY SECTION DISCUSSION OF THE PROPOSED 
RULES. 

Subchapter A. 

Subchapter A relating to General Program Requirements pro
vides definitions and information about which entities, projects 
and activities are eligible for funding. The sections in Subchap
ter A are not substantively different from current sections on the 
same topics; the new sections are proposed to consolidate sim
ilar information and to rewrite certain section to improve clarity 
and ease of use. The types of entities and projects eligible for 
funding are generally proscribed by the Federal Water Pollution 
Control Act, as amended, and the federal rules set forth at 40 
CFR Part 35, Subpart J, relating to Clean Water State Revolving 
Funds. 

Section 375.1 relating to Definitions provides definitions for the 
words used in the subchapter. New words and phrases defined 
include: applicant, Davis-Bacon Act, disadvantaged community, 
federally funded loans, force majeure, green project, green 
project reserve, private placement memorandum, project in
formation form, ready to proceed, state depository institution, 
state-funded loans, trust and agency certificate, trust institution 
and trustee. 

The word "Applicant" has been redefined to include not only en
tities that apply for financial assistance but also loan recipients 
and owners of funded projects. This allows for consistent use 
throughout the chapter. 

The term "Davis-Bacon Act" is defined because compliance with 
that statute is required for any project that utilizes federal funds. 

There is a substantive change in the definition of "Disadvantaged 
community;" the change substitutes the word "or" for "and" be
tween subparagraphs (B) and (C). This change is proposed to 
provide greater flexibility in providing subsidies to disadvantaged 
communities. The EPA advises that CWSRF loans should be 
provided to those entities who cannot otherwise afford an SRF 
loan. This proposed change allows the Board to provide the 
funding to entities that may, for example, have a median house
hold income several points above 75% of the state median and 
who also have a high household cost factor. These communi
ties are unlikely to be otherwise able to afford a loan and this 
proposed change will allow the Board to subsidize more com
munities that are otherwise unable to afford a loan. 

A new definition of "disaster" is included because EPA has 
recently advised the Board that, in certain specified instances, 
the CWSRF may be used in spill response or other emergency 
situations. This definition is the same as the definition in 
§418.004(a)(1) of the Texas Government Code, Chapter 481 
relating to Emergency Management. 

A new definition of "environmental affirmation" is proposed to re
fer to the Board’s acceptance of the environmental determination 
made prior to the release of design funds for federally-funded 
projects utilizing the pre-design funding option. 

A new  definition of "federally funded loans" is inserted to refer 
to loans that are funded directly out of the federal capitaliza
tion grant; these loans have been referred to as "Tier III" loans 
or equivalency loans meaning that the terms and conditions of 
these loans must comply with all federal requirements. The use 
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of this proposed new term provides clarity about the source of 
the funding. 

A definition of "force majeure" is added because proposed 
§375.41 and §375.91 provide strict timelines to submit appli
cations and information and to close a loan. If force majeure 
applies, then the executive administrator has greater latitude to 
grant extensions to an applicant. 

The terms "green project" and "green project reserve" have been 
added in recognition of certain EPA initiatives that are now man
dated in capitalization grant agreements and refer to projects 
that, once implemented, will result in increased energy efficiency, 
water efficiency, green infrastructure or environmental innova
tion. The green project reserve refers to the EPA directive requir
ing that a  portion of loan  proceeds  be used for green projects. 

A definition of the term "investment pool" has been added to this 
section to refer to an entity created under the Public Funds In
vestment Act that invests loan and grant proceeds in authorized 
investments. 

The term "private placement memorandum" has been added to 
the Definitions section which refers to a document required by 
the Depository Trust Company at each closing. This term is used 
in proposed §375.91 relating to loan closings. 

The term "project information form" has been added to refer to 
the form that must be submitted by an applicant by a date certain 
after a solicitation for CWSRF funding has been received from 
the Board. This term is used in proposed §375.30 relating to 
submission of project information forms. 

Ready to proceed is a new term used in §375.17 and it refers to 
a project that is ready to commence construction of a project. 

The term "state depository institution" has been added to refer 
to those entities who may be approved to manage CWSRF loan 
proceeds as escrow agents until such time as the funds are re
leased to the construction account for project implementation. 
This term is used in proposed §375.91 relating to loans secured 
by bonds or other authorized securities. 

The term "state funded loans" is proposed to refer to loans that 
are funded solely from repayments and interest payments; these 
loans have been referred to as "Tier II" loans or non-equivalency 
loans meaning that the terms and conditions of these loans need 
not comply with all federal requirements, unless determined oth
erwise in an IUP as noted in proposed §375.15. 

The term "trust and agency certification" refers to the instrument 
that may be executed between the executive administrator and a 
home-rule municipality with a population of more than 1,000,000 
whose charter provides for an elected comptroller, auditor or 
treasurer to govern the management of CWSRF proceeds. This 
term is used in proposed §375.91 relating to loans secured by 
bonds or other authorized securities. The terms "trust institution" 
and "trustee" have also been added to clarify that an applicant 
may use either an approved escrow agent or a properly-char
tered trust institution to manage CWSRF loan and grant pro
ceeds until such time as they are ready to be released to the 
applicant for project implementation. 

Numerous definitions were deleted because they either were not 
used or were used infrequently in the current rules. 

In order to identify those entities that are eligible to participate in 
CWSRF financing, a new §375.2 is proposed that provides that 
any municipality, interstate or state agency is eligible for CWSRF 
financing if the project involves the construction of or improve

ments to a publicly-owned treatment works. Any person seek
ing to implement a nonpoint source pollution or national estuary 
project may be eligible for funding. 

Proposed §375.2(b) defines several terms of importance in the 
nonpoint source pollution and national estuary programs includ
ing BMP, national estuary program, nonpoint source loan pro
gram and nonpoint source management report. Provisions relat
ing to nonpoint source pollution and national estuary programs 
have been consolidated in Subchapter A and Subchapter I. In or
der to be eligible  for  financial assistance, nonpoint source pollu
tion and national estuary projects must be consistent with certain 
agency activities and programs. These practices and programs 
are identified in proposed §375.2. 

Section 375.2 also allows applicants to apply for financing for 
nonpoint source pollution and national estuary project funding 
and provides that the Board may either purchase bonds issued 
by an applicant or may enter into a loan agreement and execute 
a promissory note with an applicant unless the applicant is a 
governmental         
the Board would only accept the bonds as security for CWSRF 
financing. 

Subchapter B. 

Subchapter B relating to Financial Assistance describes the 
types of loans available to eligible entities; it also includes infor

entity authorized to issue bonds, in which case

mation about lending rates, subsidies and financial guarantees. 

Section 375.10(a) relating to Types and Conditions of Financial 
Assistance states that the type of financial assistance offered to 
an applicant is the executive administrator’s decision and will be 
based on the information submitted with the project information 
forms, as described in proposed §375.30, applications and the 
availability of funds. Current rules do not clearly state that the ex
ecutive administrator decides on the type of financial assistance 
that will be awarded to a particular applicant; this change en
ables the Board to better manage its loan portfolio. Subsections 
(b) and (c) of proposed §375.10 are substantially equivalent to 
§375.12(a), (c) and (d) of the existing rules. 

A proposed new §375.11 relating to refinancing is being pro
posed in order to consolidate the various provisions relating to 
financing. Subsection (a) allows the executive administrator to 
accept applications for refinancing provided that sufficient funds 
are available, a project information form is submitted in a timely 
fashion after receipt of a Board solicitation and a complete appli
cation is filed. Application requirements are detailed in subsec
tion (b). The consolidation of these provisions is not intended to 
substantively revise the conditions under which refinancing may 
be considered by the Board. 

Proposed §375.12 relating to Planning, Acquisition and Design 
Funding provides for a loan for planning, acquisition and design 
to allow entities to perform the necessary pre-construction activi
ties without taking on debt for construction. This is a new method 
of providing financial assistance that is not present in the current 
rules. Subsection (a) describes the project phases that will be 
funded under this section. Subsection (b) is entirely new and 
provides for a priority for construction funding if the planning, ac
quisition and design phases of the project are completed within 
three years. Section 375.13 relating to construction funding al
lows the Board to finance projects which are ready to proceed to 
construction. 

Section 375.14 relating to Pre-Design Funding  Option provides  
for financial assistance for all phases of a project from planning 

35 TexReg 5756 July 2, 2010 Texas Register 



through construction. This type of financial assistance is avail
able only in the circumstances described in subsection (a). Sub
section (b) allows for funding projects using alternative delivery 
methods, such as design-build and allows the modification of 
release of funds and other rules to accommodate this type of 
project delivery. 

Section 375.15 relating to Lending Rates for state-funded 
projects provides notice to loan applicants about how interest 
rates are set for CWSRF loans. Pursuant to Texas Water 
Code §15.604(a)(1)(A), the Board makes CWSRF loans at or 
below market interest rates. This rule is significantly changed 
from current §375.52. The proposed addition to subsection (b) 
allows  the  Board to use a procedure  to set interest rates in an 
IUP instead of using the procedure in this proposed section. 
Proposed subsection (c)(2) amends the basis point reduction 
from market rate so that the reduction in interest rates will not 
exceed 130 basis points below that market rate based on a level 
debt service schedule for state funded loans. The proposed 
reduction of basis points from market interest rate remains 
at an amount not to exceed 195 for federally funded loans 
pursuant to subsection (d). A significant change is the addition 
of "not to exceed" language in each subsection describing the 
reduction from market rates; these changes provide the Board 
with the flexibility needed to maintain the CWSRF on a sound 
financial footing in changing economic times. Under proposed 
new §375.15, fixed lending rates will be determined based on 
proposed subsections (b), (c) and (d). 

Proposed subsection (f) relating to private and taxable borrow
ers provides that the interest rate for loan agreements for those 
certain private  and taxable  issuers will be 140%  of  the rate as
sessed pursuant to subsections (b), (c) and (g) of this section. 
Finally proposed subsection (g) provides notice that the interest 
rate may change depending upon the borrower’s credit rating. 

Section 375.16 relating to Fees of Financial Assistance de
scribes the loan origination fee and emphasizes that the fee is 
not calculated on the subsidy portion of a loan; this is substan
tively the same as current §375.18(c) relating to loan origination 
charge. 

Section 375.17 relating to Term of Loan describes the differ
ent terms available to eligible applicants including subsection (a) 
which provides that a loan for planning, acquisition and design 
shall be for up to a ten year term; this is a new provision. A con
struction loan is available for a term of up to 30 years; however, 
subsection (b) states no loan term may exceed the design life of 
the project. 

Section 375.18 relating to Loan Subsidies describes the types 
of loan subsidies available and provides for further loan subsi
dies as described in the annual IUP. This section replaces current 
§375.21 relating to disadvantaged communities. The calculation 
and the level of subsidy available to disadvantaged communi
ties will be detailed in the IUP except that there is a definition of 
disadvantaged that contains new language in proposed §375.1 
relating to definitions. 

Section 375.19 relating to Financial Guarantees for Political Sub
division Bonds describes the types of financial guarantees and 
the Board’s conditions for accepting such guarantees. This pro
posed section is the same as current §375.53. 

Subchapter C.  

Subchapter C relating to Intended Use Plan describes eligibil
ity, rating factors, subsidies and other requirements of the an

nual federal capitalization grant. This subchapter has signifi 
cant changes and new language. The primary purpose of the 
changes is to provide increased flexibility in the CWSRF pro
gram to meet the changing requirements in federal capitalization 
grants. 

Section 375.30 relating to Submission of Project Information 
Forms describes the initial process for an eligible entity inter
ested in receiving a CWSRF loan. Subsection (a) details the 
minimum specific information required on a project information 
form. The major change to this section is the removal of the 
principal and secondary projects category. The Board will fund 
only the rated and ranked projects instead of allowing any 
surplus funds to be used on other projects. 

Section 375.31 relating to the Rating Process describes the fed
erally required criteria for rating specific projects and is substan
tially different from current §371.16 which lists all criteria. The 
Board’s policy in proposed §375.31 is that the rating process 
should be performed with the goals of achieving water qual
ity management consistent with public health and water quality 
standards. Instead of ranking projects based on population cat
egories, projects will be rated on the substantive criteria set forth 
in subsection (b); in the event of a tie, funding will be made first 
to projects in which a sewage treatment plant is at the greatest 
percentage of its rated capacity and then to the applicant with 
the lowest per capita income. The change allows the Board to 
adapt each year’s IUP to changed federal requirements and to 
provide financial assistance focused on particular clean water 
issues. Nonpoint source pollution projects will be rated in the 
manner described in the IUP. Finally, the Board now has explicit 
authority to issue an emergency  IUP to provide  financial assis
tance for projects which require immediate attention in order to 
protect public health under §375.31(f). 

Section 375.32 relating to Public Notice provides a short state
ment about the requirement to provide an opportunity for public 
comment about a proposed IUP. 

Section 375.33 relating to Criteria and Methods for Distribution 
of Funds describes the process for distributing funds and con
solidates current §§375.14, 375.15, 375.16 and 375.17 into this 
one section. The current sections are repetitive varying only with 
respect to the type of entity or the type of project; this proposed 
change makes the rules clearer and easier to use. Subsection 
(a) and (b) state that available funds and subsidies will be de
termined annually. Subsection (c) provides a specific amount of 
available funds be provided to small systems and states that at 
least 15% of available funds will be awarded to small commu
nities. Subsection (d) describes the methods used to rank the 
priority list of projects and allows for bypass in subsection (d)(3). 
Bypass is a new process and allows the executive administrator 
to bypass higher rated projects in favor of lower rated projects to 
ensure that subsidy percentages in statute and in a capitalization 
grant are met. For example, EPA is requiring that 20% of funded 
projects meet the green project criteria and that percentage may 
require bypassing otherwise higher ranked projects. Subsection 
(e) describes the funding line and the invitation to apply for a 
loan. Subsection (f) describes the application of additional funds 
and the redrawing of the funding line. Subsection (g) describes 
re-ranking when not all invited applicants apply for a loan. The 
project is iterative and subsection (h) provides for re-invitations 
for loans to ensure all categories of funds are fully expended. 
Subsections (i) and (j) respectively discuss the process for situ
ation where there are extra funds or a shortage of funds. 

Subchapter D. 
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Subchapter D relating to Application for Assistance details the 
information required to complete an application for financial as
sistance. It also describes the Board’s review and approval of 
an application. Finally it provides notice that the Board must ap
prove all applications at an open meeting. 

Section 375.40 relating to Pre-application Conferences provides 
the opportunity for potential applicants to meet with Board staff to 
increase the likelihood of receipt of a complete application and to 
provide preliminary information to the applicant about eligibility 
requirements. 

Section 375.41 relates to Timeliness of Application and Required 
Application Information. Subsection (a) lists new deadlines for 
submitting the application and for supplying additional informa
tion or data as requested. These proposed new timelines will re
sult in more rapid disbursement of loan funds creating greater ef
ficiencies in the use of federal funds. Proposed subsection (a)(4) 
allows for limited extensions of time to submit the application and 
requires applicants to show good cause or the occurrence of a 
force majeure event to receive an extension of time. This change 
provides for better management of each federal grant and allows 
the Board to provide loans to those applicants who are prepared 
to close the loan in a more limited time period frame. Subsec
tion (b) includes the information that is required in applications 
for financial assistance and combines current §§375.32, 375.33 
and 375.34 so that application information is contained in one 
section. 

Section 375.42 relating to Review of Applications for Financial 
Assistance provides notice to applicants about the executive ad
ministrator’s review process, including possible requests for ad
ditional information. Subsection (b) explains that the failure to 
timely submit requested information will result in the project be
ing bypassed. 

Section 375.43 relating to Required Water Conservation Plan 
references the current rule at §363.15. This is the same as the 
current rule. 

Section 375.44 relating to Board Approval of Funding contains 
subsections (a) - (c) which are substantively the same as current 
§375.51. However, subsection (d) provides new limits on the 
length of the Board’s loan commitment and limits extensions of 
time to only those situations where there is good cause or a force 
majeure event. 

Subchapter E. 

Subchapter E relating to Environmental Reviews and Determi
nations contains the procedures for review of potential environ
mental impacts of projects funded by the CWRSF. 

Division 1, State-Funded Projects. For state-funded financial as
sistance, a state  may  apply  the procedures at 40 CFR  Part  6 to  its  
own environmental review rules; Subdivision 1 of this subchap
ter applies to state-funded projects. This proposed subchapter 
is substantively similar in content to current §375.35 but is reor
ganized and rewritten to provide greater ease of use, including 
ordering the sections to follow the required environmental review 
process. 

Section 375.50 contains a statement of applicability and defines 
terms that apply to the environmental review process includ
ing affected community, avoidance, minimization and mitigation. 
Additionally, proposed §375.50(a) constitutes a major change in 
these rules by limiting the use of Division 1, if so stated in an 
IUP. The purpose of this proposed change is to increase the 
rate at which the State draws down federal funds. State dol

lars provide approximately two-thirds of the amount lent under 
the CWSRF program. Where state-funded loans comply with 
NEPA, the Board may use those loan outlays to draw on the 
capitalization grant, thereby increasing the rate of flow of federal 
dollars to the State. Therefore, the Board may, from time to time, 
require that state-funded loans comply with NEPA and proposed 
Division 2 of this subchapter. 

Proposed §375.51 relating to Environmental Review Process 
provides an overview of the environmental review process 
required for state-funded projects.  Section 375.52 relating to  
Types of Environmental Determinations: Categorical Exclu
sions describes when categorical exclusions are appropriate 
and lists those projects that may be eligible for a categorical 
exclusion in subsection (a). Section 375.5 relating to Types of 
Environmental Determinations: Full Review outlines when and 
how a full review must be performed and specifies the type of 
documentation needed in order to document its completion. 
Proposed §375.54 describes the requirements that an applicant 
must meet in order to develop an approvable environmental 
assessment when a project cannot be categorically excluded. 
Proposed §375.55 addresses proposed project alterations and 
the approval procedure that is used to review the environmental 
review and determinations and whether they require amend
ment based on such project alterations and §375.56 addresses 
the use of environmental review activities and determinations 
prepared by other governmental entities. 

Division 2, Federally-funded Projects. The Board reviews the 
potential environmental impact of the decision to federally fund 
projects under a structure required by the NEPA, 42 U.S.C. 4321 
et seq. The proposed rules set forth in Subdivision 2 of Subchap
ter E are based on the EPA rules set forth at 40 CFR Part 35 and 
at 40 CFR Part 6 relating to Procedures for Implementing the 
National Environmental Policy Act and Assessing the Environ
mental Effects Abroad of EPA Actions. The proposed rules in 
Division 2 are substantively similar to the existing rule set forth 
at §375.214 but have been reorganized and rewritten to provide 
greater ease of use. 

Section 375.60 defines certain terms that are applicable to 
federal environmental review requirements including affected 
community, avoidance, NEPA, Indian tribes, minimization, and 
mitigation. Proposed §375.61 relating to Environmental Review 
Process provides an overview of the environmental review 
process required for federally-funded projects. Subsection 
(a) specifically notes that these rules follow EPA procedures 
and also requires the completion of the environmental review 
prior to the release of federal funds. Subsection (b) lists the 
type of environmental determinations that may issue after the 
review. Subsection (c) provides a general description of the 
inter-disciplinary, inter-agency and public review process and 
describes when a previous environmental determination may 
be used by the Board. 

Section 375.62 relating to Types of Environmental Determina
tions: Categorical Exclusions describes when categorical exclu
sions are appropriate and lists those projects that may be eligi
ble for  a categorical exclusion in subsection (a). Subsection (b) 
lists the types of projects that are not eligible for a categorical 
exclusion. Subsection (c) lists the extraordinary circumstances 
that may preclude the use of a categorical exclusion and sub
section (d) states that a categorical exclusion may be rescinded 
upon the discovery of extraordinary circumstances. Subsection 
(e) lists the documents that applicant must provide to be eligible 
for a categorical exclusion. Subsections (f) and (g) discuss the 
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review of the applicants’ information and the required public no
tice respectively. 

Section 375.63 relating to Types of Environmental Determina
tions: Finding of No Significant Impact describes the purpose 
and applicability of a FNSI in subsection (a). Subsection (b) re
quires the preparation of an environmental assessment when 
the executive administrator preliminarily determines that any ad
verse impacts will not be significant and those impacts may be 
adequately addressed by ordinary mitigation measures. Sub
section (c) provides detail about the contents of an environmen
tal assessment and subsection (d) provides detail about the con
tents of the FNSI. Subsection (d) provides notice that the exec
utive administrator may issue a statement of findings about the 
outcome of required mitigation measures. Subsection (e) de
scribes the required public notice period. 

Section 375.64 relating to Environmental Information Document: 
Applicant Requirements contains subsection (a) which requires 
the applicant to prepare an environmental information document 
then the executive administrator determines that neither a cat
egorical exclusion nor a FNSI is appropriate for the proposed 
project or preliminarily determines that an environmental impact 
statement may be required. The specific contents of the environ
mental information document will be communicated to the ap
plicant and will vary depending upon the issues specific to the  
proposed project. Subsection (b) provides notice to the appli
cant about the interagency coordination that is required in de
veloping the environmental information document. Subsection 
(c) requires notice to the executive administrator about changes 
to the proposed project. Subsection (d) describes the required 
contents of an environmental information document. 

Section 375.65 relating to Decision to Prepare  an  Environmental  
Impact Statement: Notice of Intent, subsection (a), explains that 
a recommendation to issue an environmental impact statement 
must be published for public notice and contain the information 
required by subsection (b). 

Section 375.66 relating to Types of Environmental Determina
tions: Record of Decision provides a general description of a 
record of decision in subsection (a). Subsection (b) provides no
tice of the required contents of a record of decision and subsec
tion (c) explains that the issuance of the record of decision allows 
the project to proceed and subjects the project to avoidance, 
minimization and mitigation measures. Subsection (d) provides 
notice that the executive administrator shall ensure monitoring 
of required mitigation measures and requires inclusion of those 
measures in all relevant project construction documents. 

Section 375.67 relating to Environmental Impact Statements de
scribes the purpose of an environmental impact statement in 
subsection (a). Subsection (b) lists events which require the 
preparation of an environmental impact statement. 

Section 375.68 relating to Environmental Impact Statements: 
Applicant Requirements requires an applicant, in conjunction 
and coordination with the executive administrator, to hire a third 
party contractor to prepare the environmental impact statement. 
Subsection (b) requires the executive administrator’s approval 
of the contractor. Subsection (c) prohibits the contractor from 
having any financial interest in the proposed project and requires 
a disclosure statement. Subsection (d) discusses the contract 
with the third party and requires a contract clause indemnifying 
the Board and the EPA. Subsection (e) describes the working 
relationship between the contractor and the Board. 

Section 375.69 relating to Proposed Project Alterations requires 
an applicant to notify the executive administrator when alter
ations are proposed for a project that has already received an en
vironmental determination pursuant to proposed subsection (a). 
Subsection (b) describes the executive administrator’s review 
and the potential results of the review. Subsection (c) provides 
notice that proposed changes to the project which do not result 
in potential adverse impacts that were not previously reviewed 
will generally not require additional environmental review. 

Section 375.70 relating to Use of Environmental Determinations 
Prepared by Other Entities provides, in subsection (a), for the 
adoption of a determination issued by the EPA or other federal 
agency; such previous determination shall be reviewed to deter
mine whether further information is required. Subsection (b) pro
vides notice that previous requirements for mitigation measures 
shall be incorporated into the Board’s documents. Subsection 
(c) describes the executive administrator’s review of a previous 
determination and his issuance of a statement of findings. 

Subchapter F. 

Subchapter F relating to Engineering Review and Approval de
scribes the Board’s engineering review of proposed projects. It 
requires applicants for financial assistance to provide informa
tion to the Board and describes the review of the information. 
This subchapter also details requirements for construction con
tracts and the Board’s approval process for construction contract 
documents. 

Section 375.81 relating to Engineering Feasibility Report de
scribes the requirements and process for the Board’s review and 
approval of the engineering report. Subsection (a) requires the 
applicant’s submission of a report and describes the required el
ements of the report, including a new requirement for a detailed 
project schedule with milestones. This new requirement will 
enhance the Board’s ability to ensure that loan funds are drawn 
down in a timely manner because the details in the project 
schedule will also serve as a guide to the required outlays 
described in proposed §375.92. Subsection (b) describes the 
information required for the executive administrator’s approval 
of the report. Subsection (c) provides notice to applicants 
that a significant change in the proposed project may require 
additional engineering review and amendments to the report. 

Section 375.82 relating to Contract Documents: Review and Ap
proval requires the submission of contract documents prior to 
advertising for bids for the project and describes the purpose 
of the review. Proposed subsection (a) defines contract docu
ments to include traditional construction contract and other con
tracts containing construction phase work. This change recog
nizes that traditional distinctions between design and construc
tion are not as clearly delineated in project delivery methods like 
design-build. Proposed subsection (b) reminds the applicant to 
coordinate approval of the contract documents from other rele
vant agencies. 

Section 375.83 relating to Advertising and Awarding Construc
tion Contract requires the applicant to comply with relevant 
procurement laws and rules pursuant to subsection (a). Ap
plicants who receive grants will be required to comply with 
federal regulations at 40 CFR Part 31 pursuant to subsection 
(b). Proposed subsection (b) requires executive administrator’s 
approval of advertisement of bids for construction work prior to 
advertising. Subsection (c) prohibits the applicant from making 
any substantive changes to the approved contract documents 
after the Board’s approval. Proposed subsection (d) requires 
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the awarded construction contract or any contract containing 
alternative project delivery methods such as design-build to 
conform to the previously approved documents regarding same. 
Subsection (e) requires the applicant to conduct a pre-con
struction conference on significant projects and to advise the 
executive administrator prior to same. Subsection (f) provides 
that upon approval of the documents, the executive administra
tor will advise the applicant that a notice to proceed may issue. 
Subsection (g) reiterates the legal principle that the Board is not 
liable for any event arising out of or relating to the construction 
or the construction contracts. 

Subchapter G. 

Subchapter G relating to Loan Closings and Availability of Funds 
provides details about the types of documentation needed to 
close a loan when the Board purchases local entities’ bonds. 
The subchapter also describes the methods for disbursing loan 
proceeds and the restrictions that apply to the use of surplus 
funds. 

Section 375.91 relates to Loans Secured by Bonds or other Au
thorized Securities. Subsection (a) requires a disbursement of 
loan funds at closing and subsection (b) describes the docu
ments required for loan closing. 

Proposed §357.91(b)(2)(A) relating to the establishment of an 
escrow or trust account has been revised to clarify the types of 
institutions that can manage loan proceeds and the requirements 
that apply to the management of loan proceeds. Specifically, 
loan proceeds must be released into a separate escrow or trust 
account at either an approved official state depository institution 
designated by the Office of the Comptroller or a properly-char
tered trust institution at loan closing unless the loan recipient is a 
home-rule municipality with a population in excess of 1,000,000 
in which case the loan recipient may execute a trust and agency 
certificate relating to the management of loan proceeds. 

Proceeds cannot be released unless approved by the executive 
administrator and the executive administrator has issued written 
authorization for the release of funds into a separate construction 
account. Escrow and trust account statements must be submit
ted to the  Board on a  monthly basis. Any investments of pro
ceeds must comply with the Public Funds Investment Act and 
the accounts must be properly collateralized in accordance with 
the Public Funds Collateral Act. 

Proposed §375.91(b)(7) requires delivery of a private placement 
memorandum or official statement with the closing documents; 
this change conforms to new requirements by the Depository 
Trust Company. Subsection (c) requires submission of the 
transcript of the proceedings relating to the debt purchased by 
the Board within 60 days of closing. Subsection (d) allows for 
phased loan closings in particular circumstances. 

Section 375.92 relating to Disbursement of Funds provides 
that reimbursements and corresponding releases from the 
escrow or trust account must be consistent with the approved 
project schedule. Subsection (b) describes the sequence of 
allowable disbursement; this section allows disbursements only 
for the phase of the project in progress. Proposed subsection 
(c) requires the regular submission of outlays. This is a new 
requirement designed to ensure timely expenditures of cap
italization grant funds. Subsection (d) relates to the Board’s 
affirmation of the environmental mitigation measures applicable 
to the project. A new subsection (e) notes that the executive 
administrator may release funds to an escrow or trust account 
at the time of loan closing. Finally, a new subsection (f) charges 

the executive administrator with ensuring that projects proceed 
in accordance with approved project schedules, that outlays are 
submitted as required in subsection (c) and that schedules are 
adhered to as closely as possible. 

Section 375.93 relating to Surplus Funds defines, in subsection 
(a), surplus funds. Subsection (b) limits the uses of surplus funds 
and requires the executive administrator’s approval for any use 
of surplus funds. 

Subchapter H. 

Subchapter H relating to Construction and Post-Construction 
Requirements provides notice to loan recipients about the 
Board’s inspection powers and processes, including approval of 
completion of project work under prime contracts and the final 
project contract approval. The subchapter also describes the 
Board’s process and conditions for approving change orders 
and the use of force account labor. Finally, the subchapter 
describes administrative requirements for final accounting, as 
build plans, records retention and release of retainage. 

Section 375.101 relating to Inspection during Construction con
tains subsection (a) requiring the use of a registered professional 
engineer or a person under the supervision of same to inspect 
the project during construction. Subsection (b) describes the 
Board’s authority to inspect the project during construction, in
cluding a new statement that the inspection will consider the ap
proved project schedule. Proposed subsection (c) describes the 
scope of the Board’s inspections. Subsection (d) allows Board 
inspectors to document issues that may result in recommenda
tions to the owner to undertake corrective measures to ensure 
compliance with applicable laws and rules. Subsection (e) re
quires applicants to provide a response to any issues relating to 
compliance with contract documents; this is a new statement but 
not a change in Board practices. 

Section 375.102 relating to Alterations During Construction re
quires the owner of the project to notify the executive adminis
trator pursuant to subsection (a) when a change to the project is 
recommended after approval of the engineering report. Subsec
tion (b) describes the process for change orders issued during 
construction. 

Section 375.103 relating to Force Account states the Board’s pol
icy regarding that the use of force account labor which requires 
the prior approval of the executive administrator and it also states 
that force account labor is only allowed in limited circumstances. 

Section 375.104 relating to As-Built Plans requires the Applicant 
to notify the executive administrator when he received a com
plete set of As-Built drawings. 

Section 375.105 relating to Certificate of Approval and Project 
Completion describes the issuance of a certificate of approval at 
the completion of each prime construction contract in subsection 
(a). Subsection (b) describes the final certificate of approval is
sued at the completion of the last prime construction contract. 
The final certificate of approval is accompanied by a statement 
from the Board that the inspection process is complete. 

Section 375.106 relating to Final Accounting requires the Appli
cant to provide a  final accounting within 60 days of the receipt of 
a certificate of approval for the final prime construction contract. 

Section 375.107 relating to Records Retention requires the Ap
plicant to retain all documents and records for three full years 
from the receipt of the  certificate of approval for the final con
struction contract. 
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Section 375.108 relating to Release of Retainage requires the 
executive administrator’s approval of the release of retainage 
after the owner’s engineer and governing body approve the re
lease of all retainage in subsection (b). Subsection (a) requires 
withholding a minimum of five percent of each payment and sub
section (c) allows for the partial release of retainage when the 
project is substantially complete. 

Section 375.109 relating to Responsibilities of Applicant empha
sizes the applicant’s ongoing responsibility to comply with all 
covenants in the loan documents and provides notice of the ex
ecutive administrator’s authority to monitor the project through 
the final loan payment. 

Section 375.110 relates to Authority of Executive Administrator. 
Subsection (a) states that the executive administrator shall pe
riodically monitor the project after completion of construction. 
Subsection (b) lists specific post-construction inspection author
ity of the executive administrator. 

Subchapter I. 

Subchapter I relating to Nonpoint Source Pollution Linked De
posits Program has not been modified from the existing rules in 
Subchapter C, Division 3 of Chapter 375. 

FISCAL NOTE. 

Ms. Melanie Callahan, Chief Financial Officer, has approved the 
fiscal note and has determined that for each of the first five years 
these rules will be in effect, the following statements are correct 
and accurate to the best of the agency’s ability to project future 
economic trends. 

There is no expected  additional cost to state or local govern
ments expected as the result of administering these rules. The 
loan origination fee amounts have not been increased. The in
terest rates are tied to market conditions and the Board is not 
increasing interest rates or financial terms of loans as detailed in 
the unchanged method for calculating interest rates. 

These rules are not expected to result in reductions in costs to 
either state or local governments because the loan processing 
costs for the Board is not significantly affected and there is no 
change for local entities that apply for loans because there is no 
change in the loan fees. 

These rules are not expected to have any impact on state or local 
revenues. The rules do not require any increase in expenditures 
for state or local governments as a result of administering these 
rules. Additionally, there are no foreseeable implications relating 
to state or local governments’ costs or revenue resulting from 
these rules. 

The Board has also determined that there will be no adverse 
economic effect on small businesses or micro-businesses as a 
result of enforcing this rulemaking. 

PUBLIC BENEFIT AND COSTS. 

For the first five years these rules will be in effect, the public ben
efits expected are enhanced funds management that will result 
in more funds available for loans and other financial assistance 
for communities to maintain and enhance the quality of public 
drinking water. Ms. Callahan has determined that there will be 
no economic cost to persons required to comply with these rules 
because the requirements of these rules apply only to those per
sons who voluntarily seek assistance from the State Revolving 
Fund and because there is no proposed increase to program 
fees. 

LOCAL EMPLOYMENT IMPACT STATEMENT. 

Pursuant to §2001.022 of the Texas Government Code, these 
proposed rules have been examined and there will not be any 
direct effect on local employment. These rules are applicable to 
projects funded by the CWSRF in any geographic area of the 
State. A local governmental entity may decide to apply for finan
cial assistance from the CWSRF to construct a project and that 
voluntary decision would create additional jobs for the duration 
of the construction. However, the adoption of these rules alone 
has no impact on local employment in any geographic region of 
the State. 

REGULATORY ANALYSIS FOR MAJOR ENVIRONMENTAL 
RULE. 

Pursuant to §2001.0225 of the Government Code, requiring a 
regulatory analysis of a major environmental rule, it has been 
determined that these rules are not major environmental rules 
under §2001.0225 and therefore the analysis under that section 
is not required. 

TAKINGS IMPACT ANALYSIS. 

The Board has determined that the proposed rules will constitute 
neither a statutory nor a constitutional taking of private real prop
erty. The proposed rules do not adversely affect a landowner’s 
rights in private real property, in whole or in part, temporarily or 
permanently, because the proposed rules do not burden or re
strict or limit the owner’s right to or use of property. Therefore, 
the proposed  rules do not  constitute a taking under Texas Gov
ernment Code, Chapter 2007 or the Texas Constitution. 

REQUEST FOR COMMENTS. 

Comments on the proposed new Chapter 375 and the repeal 
proposed elsewhere in this issue of the Texas Register will be 
accepted for 30 days following publication in the Texas Regis-
ter and may be submitted to Legal Services, Texas Water De
velopment Board, P.O. Box 13231, Austin, Texas 78711-3231, 
rulescomments@twdb.state.tx.us, or by fax at (512) 475-2053. 
Additionally, the Board will hold a public hearing on Tuesday, July 
27, 2010, at 8:00 a.m. in Room 1-170 of the Stephen F. Austin 
Building, 1700 North Congress Avenue, Austin, Texas, to solicit 
public comments on the proposal. Comments received in any of 
these formats indicated will be considered and addressed. 

SUBCHAPTER A. GENERAL PROGRAM 
REQUIREMENTS 
31 TAC §375.1, §375.2 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.1. Definitions. 

The following words and terms, when used in this Chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
Words defined in Chapter 15 of the Texas Water Code, and not defined 
here shall have the meanings provided by the chapter or subchapter as 
appropriate. 

PROPOSED RULES July 2, 2010 35 TexReg 5761 

mailto:rulescomments@twdb.state.tx.us


(1) Act--The Federal Water Pollution Control Act, as 
amended, 33 U.S.C.A. 1251 et. seq., as amended 

(2) Applicant--The entity applying for financial assistance, 
the entity receiving financial assistance, and the entity owning the 
project funded under this chapter or an entity authorized to act on 
behalf of another eligible Applicant. 

(3) Application--The forms provided by the executive ad
ministrator that must be completed for consideration for financial as
sistance. 

(4) Authorized representative--The person authorized by 
the Applicant and directed by the Applicant’s governing body to file 
the application and to sign documents relating to the project, on behalf 
of the Applicant. 

(5) Board--The Texas Water Development Board. 

(6) Bonds--All bonds, notes, certificates of obligation, 
book-entry obligations, and debt obligations authorized to be issued 
by any political subdivision. 

(7) Capitalization grant--The federal grant awarded annu
ally by the EPA to the State to fund the CWSRF. 

(8) Clean Water State Revolving Fund (CWSRF)--The fi 
nancial assistance program authorized by Texas Water Code, Chapter 
15, Subchapter J. 

(9) Closing--The exchange of the Applicant’s approved 
debt instruments or loan agreement in return for CWSRF financial 
assistance. 

(10) Commission--The Texas Commission on Environ
mental Quality or TCEQ. 

(11) Commitment--An action of the Board, evidenced by a 
resolution, approving a request for financial assistance pursuant to this 
chapter. 

(12) Construction--The erection, acquisition, alteration, re
model, rehabilitation, improvement or extension of wastewater facili
ties. 

(13) Construction fund--A dedicated source of funds, cre
ated and maintained by the Applicant at a designated state depository 
institution, used solely for a Board approved project. 

(14) Construction contract documents--The engineering 
drawings, maps, technical specifications, design reports, instructions 
and other contract terms, conditions and forms developed in sufficient 
detail to allow contractors to bid on the work. 

(15) Davis Bacon Act--The federal statute at 40 U.S.C.A. 
§3141 et seq., as amended and in conformance with the U.S. Depart
ment of Labor regulations at 29 CFR Part 5 (Labor Standards Provi
sions Applicable to Contracts Covering Federally Financed and As
sisted Construction) and 29 CFR Part 3 (Contractors and Subcontrac
tors on Public Work Financed in Whole or in Part by Loans or Grants 
from the United States). 

(16) Debt--All bonds or other documents issued by any po
litical subdivision to be used to pledge repayment of the Board’s finan
cial assistance. 

(17) Design phase--The project phase during which the 
Applicant prepares the project design documents including surveys, 
plans, working drawings, specifications and any procedures and 
protocols to be used during the design of the project. 

(18) Disadvantaged community--The service area of a po
litical subdivision, or the service area of a community that is located 

outside the political subdivision, that has an adjusted median house
hold income that is no more than 75% of the state median household 
income for the most recent year for which statistics are available; and 

(A) if the service area is not charged for sewer services, 
has a household cost factor for water rates that is greater than or equal 
to one percent; or 

(B) if the service area is charged for water and sewer 
services, has a combined household cost factor for water and sewer 
rates that is greater than or equal to two percent; or 

(C) that qualifies as a disadvantaged community based 
on factors as determined by the Board. 

(19) Disaster--The occurrence or imminent threat of wide
spread or severe damage, injury, or loss of life or property resulting 
from any natural or man-made cause, including fire, flood, earthquake, 
wind, storm, wave action, oil spill or other water contamination, vol
canic activity, epidemic, air contamination, blight, drought, infesta
tion, explosion, riot, hostile military or paramilitary action, other public 
calamity requiring emergency action, or energy emergency as defined 
in Texas Government Code §418.004. 

(20) Eligible applicant--A waste treatment management 
agency including any interstate agencies, or any city, commission, 
county, district, river authority, or other public body created by or 
pursuant to state law that has authority to dispose of sewage, industrial 
wastes, or other waste; or an authorized Indian tribal organization; or 
any person applying for financial assistance to build a nonpoint source 
pollution control project pursuant to the Act, §319; or any person 
applying for financial assistance for an estuary management project 
pursuant to the Act, §320. 

(21) Engineering feasibility report--Those necessary plans 
and studies that directly relate to the project and that are needed in or
der to assure compliance with the enforceable requirements of the Act 
and state statutes. The engineering feasibility data should consist of 
a systematic evaluation of alternatives that are feasible in light of the 
unique demographic, topographic, hydrologic, and institutional char
acteristics of the area that is also demonstrated to be cost-effective. 

(22) Environmental affirmation--The Board’s acceptance 
of the environmental determination made prior to the release of 
design or construction funds for federally funded pre-design financial 
assistance. 

(23) EPA--The United States Environmental Protection 
Agency. 

(24) Escrow--The transfer of funds to an eligible state de
pository institution until such funds are eligible for release. 

(25) Escrow agent--The state depository institution ap
pointed to hold the funds that are not eligible for release to the 
Applicant. 

(26) Estuary management plan--A plan for the conserva
tion and management of an estuary of national significance as described 
in the Act, §320. 

(27) Estuary management project--A project to develop or 
implement an estuary management plan. 

(28) Executive administrator--The executive administrator 
of the Board or a designated representative. 

(29) Financial assistance--Loans, including principal for
giveness and negative interest loans as well as grants to eligible Appli
cants. 
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(30) Federally funded loans--Financial Assistance funded 
in whole or in part from the federal funds portion of the CWSRF; also 
known as equivalency or Tier III loans. 

(31) Force majeure--Acts of god, strikes, lockouts or other 
industrial disturbances, acts of the public enemy, war, blockades, in
surrections, riots, epidemics, landslides, lightning, earthquakes, fires, 
storms, floods, washouts, droughts, tornadoes, hurricanes, arrests and 
restraints of government and people, explosions, breakage or damage to 
machinery, pipelines or canals, and any other inabilities of either party, 
whether similar to those enumerated or otherwise, and not within the 
control of the party claiming such inability, which by the exercise of 
due diligence and care such party could not have avoided. 

(32) Fund--The CWSRF created pursuant to the Texas Wa
ter Code, Subchapter J, Chapter 15. 

(33) Green project--A project or project components that, 
when implemented, will result in energy efficiency, water efficiency, 
green infrastructure or environmental innovation and that are charac
terized as green projects either categorically or by utilizing a business 
case approved by the executive administrator. 

(34) Green project reserve--A federal directive requiring 
a specified portion of the capitalization grant to be used for green 
projects. 

(35) Intended use plan--A document prepared annually by 
the Board, subject to public review and comment that identifies the 
intended uses of all CWSRF program funds and describes how those 
uses support the goals of the CWSRF. 

(36) Investment pool--An entity created under the Public 
Funds Investment Act, Chapter 2256, Government Code, as amended, 
to invest public funds jointly on behalf of the entities that participate in 
the pool and whose investment objectives in order of priority are: 

(A) preservation and safety of principal; 

(B) liquidity; and 

(C) yield. 

(37) Lending rate--The rate of interest applicable to a par
ticular CWSRF loan. 

(38) Market interest rate--Interest rates comparable to 
those attained for municipal securities in an open market offering. 

(39) Municipality--A city, town, county, district, associa
tion or other public body created by or pursuant to State law and having 
jurisdiction over disposal of sewage, municipal and industrial wastes, 
or other wastes or an approved management agency under the Act 

(40) Nonpoint source pollution plan--A plan for managing 
nonpoint source pollution as described in the Act, §319. Nonpoint 
source pollution is any source of water pollution that does not enter wa
ter from a point source and includes pollution generally resulting from 
land runoff, precipitation, atmospheric deposition, drainage, seepage 
or hydrologic modification. 

(41) Nonpoint source pollution project--A project imple
mented pursuant to a nonpoint source pollution plan. 

(42) Permit--Any permit, license, registration and other le
gal document required from any local, regional, state or federal gov
ernment for construction of the project. 

(43) Person--An individual, corporation, partnership, asso
ciation, State, municipality, commission or political subdivision of the 
State, or any interstate body. 

(44) Point source--Any discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch, channel, tun
nel, conduit, well, discrete fissure, container, rolling stock, concen
trated animal feeding operation, or vessel or other floating craft, from 
which pollutants are or may be discharged. This term does not include 
agricultural stormwater discharges and return flows from irrigated agri
culture. 

(45) Priority list--The section of the IUP that lists projects 
ranked according to priority order based on criteria described within 
the applicable IUP. 

(46) Private Placement Memorandum--A document func
tionally similar to an official statement used in connection with an of
fering of municipal securities in a private placement. 

(47) Project--The planning, acquisition of land and per
mits, environmental review, design, construction and other activities 
designed to improve, extend, rehabilitate and construct wastewater 
treatment facilities and nonpoint source or national estuary program 
projects. 

(48) Project engineer--The engineer retained by the Appli
cant to provide professional engineering services during any phase of 
a project. 

(49) Project information form--The Board form that must 
be submitted by Applicants invited to apply for funding from the 
CWRSF. 

(50) Ready to proceed--A project that has obtained all per
mits, legally required authorizations, and all land, and has complied 
with all engineering and environmental planning review requirements 
and other Board requirements and design is complete. 

(51) Release--The time at which financial assistance funds 
are made available to the loan recipient. 

(52) State--The State of Texas. 

(53) State depository institution--A state or national bank 
designated by the comptroller in accordance with the Local Govern
ment Code, Chapter 404, Subchapter C, as amended. 

(54) State funded loans--Financial assistance funded solely 
from the state funds portion of the CWSRF; also known as non-equiv
alency or Tier II loans. 

(55) Subsidy--Any special financial terms and conditions 
available including loan forgiveness, negative interest rates, grants or 
other financial incentives as detailed in an IUP. 

(56) Treatment works--Any devices, facilities and systems 
that are used in the storage, treatment, recycling, and reclamation of 
waste or that are necessary to recycle or reuse water at the most eco
nomical cost over the estimated life of the works, including intercept
ing sewers, outfall sewers, sewage collection systems, pumping, power, 
and other equipment and their appurtenances; extensions, improve
ments, remodeling, additions, and alterations thereof; elements essen
tial to provide a reliable recycled supply such as standby treatment units 
and clear well facilities; and any works, including site acquisition of 
the land that will be an integral part of, or used in connection with, the 
treatment process (including land used for the storage of treated wa
ter in land treatment systems prior to land application) or is used for 
ultimate disposal of residues resulting from such treatment; or facili
ties to provide for the collection, control, and disposal of waste. The 
term also means any other method or system for preventing, abating, 
reducing, storing, treating, separating, or disposing of municipal waste, 
including storm water runoff; and waste combined in storm water and 
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sanitary sewer systems, the type of projects that often arise in response 
to emergency events. 

(57) Trustee--The person holding the property in trust in
cluding an original, additional or successor trustee, whether or not the 
person is appointed or confirmed by a court. 

(58) Trust and agency certificate--The instrument executed 
between the executive administrator and a home-rule municipality with 
a population of more than 1,000,000 whose charter provides for an 
elected comptroller, auditor or treasurer governing the management of 
CWSRF loan and grant proceeds; 

(59) Trust institution--A bank, credit union, foreign bank, 
savings association, savings bank or trust company that is authorized 
by its charter to conduct trust business. 

(60) Water conservation plan--A report outlining the meth
ods and means by which water conservation may be achieved within a 
particular facilities planning area. 

(61) Water conservation program--A comprehensive water 
conservation program with a schedule and description of the methods 
and means to be used to implement and enforce a water conservation 
plan. 

(62) Water quality management plan--A plan prepared and 
updated annually by the state and approved by the Environmental Pro
tection Agency that determines the nature, extent, and causes of water 
quality problems in various areas of the state and identifies cost-effec
tive and locally acceptable facility and nonpoint measures to meet and 
maintain water quality standards. 

§375.2. Entities and Activities Eligible for Assistance. 

(a) Financial assistance from the CWSRF is available to the 
following entities: 

(1) any municipality, interstate or state agency for the con
struction of or improvements to publicly-owned treatment works; 

(2) any person for the implementation of a non-point 
source project under §319 of the Act; and 

(3) any person for the development and implementation of 
a conservation and management plan for bays and estuaries under §320 
of the Act. 

(b) Financial assistance from the CWSRF is available for non-
point source pollution projects consistent with the following defini
tions: 

(1) BMP--Best management practices are those practices 
determined to be the most efficient, practical, and cost-effective mea
sures identified to guide a particular activity or address a particular 
problem. 

(2) National Estuary Program--A program created by the 
Water Quality Act of 1987 and administered according to §320 of the 
Act. 

(3) NPS Loan Program--Nonpoint Source Pollution Loan 
Program established to provide low interest loans to persons for the im
plementation of approved nonpoint source pollution control and abate
ment projects and estuary management projects. 

(4) NPS Management Report--The most recent Texas Non-
point Source Pollution Assessment Report and Management Program 
adopted by the commission. 

(c) Financial assistance from the CWSRF is available for non-
point source pollution projects consistent with the following eligibili
ties: 

(1) The executive administrator may provide financial as
sistance to persons for nonpoint source pollution control projects or for 
national estuary program projects. 

(2) An Applicant for financial assistance for a nonpoint 
source or estuary program project shall submit an application in the 
form and number prescribed by the executive administrator. The 
executive administrator shall determine the type of financial assistance 
available to an Applicant for a nonpoint source pollution project or a 
national estuary program project. 

(3) The Board may provide financial assistance to appli
cants by either purchasing bonds issued by such applicant or by receiv
ing a promissory note and entering into a loan agreement with such 
Applicant. If, however, an Applicant is a governmental entity that is 
fully authorized to issue bonds, the Applicant may not enter into a loan 
agreement as provided in this section. 

(d) Financial assistance from the CWSRF is available for non-
point source pollution projects consistent with the following condi
tions: 

(1) an identified practice within a Water Quality Manage
ment Plan; 

(2) a nonpoint source management activity that has been 
identified in the Texas Comprehensive Groundwater Protection Pro
gram; or 

(3) a BMP listed in the NPS Management Report and the 
EPA approved Nonpoint Source Management Plan and or the National 
Estuary Program efforts for the State of Texas. 

(e) Financial Assistance from the CWSRF is available for na
tional estuary program projects consistent with the EPA approved Na
tional Estuary Program efforts for the State of Texas. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003499 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER B. FINANCIAL ASSISTANCE 
31 TAC §§375.10 - 375.19 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.10. Types of Financial Assistance. 

The executive administrator shall determine the type of financial assis
tance available to the Applicant based on the evaluation of the project 
information forms, the application and the availability of funds. 
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§375.11. Refinancing. 
(a) The executive administrator may accept applications to re

finance existing debt for eligible projects when sufficient funds are 
available. If refinancing funds are available in an IUP, then the eli
gible Applicant shall describe the water quality need for construction 
of the eligible project and provide other specific information detailed 
in the project information form. 

(b) An application for refinancing of existing debt shall be the 
same as an application for financial assistance under this chapter. The 
executive administrator may consider an application for refinancing 
when: 

(1) the project meet all of the requirements for a federally 
funded project under this chapter, including information evidencing 
that the environmental review and engineering criteria considered by 
the original lender shall meets the criteria required under current this 
chapter and law for the same or similar projects; and 

(2) the federal tax regulations allow such refinancing if 
Board bond proceeds will be used to refinance. 

§375.12. Planning, Acquisition, and Design Funding. 
(a) This type of financial assistance is available for the plan

ning, acquisition of land, and the design for a proposed project. 

(b) Applicants who have completed the planning, acquisition, 
and design for a proposed project within three years of the loan closing 
date will receive priority for construction funding when the project is 
ready to proceed. 

§375.13. Construction Funding. 
This type of financial assistance is available for the construction of an 
eligible project that is ready to proceed. 

§375.14. Pre-Design Funding. 
(a) Description. This type of financial assistance is available 

for the planning, design, acquisition and construction of a project. The 
funds for the construction phase of a project will be released only when 
construction contracts have been executed and the project is ready to 
proceed. This option is available only when the executive administrator 
recommends it to the Board based on a preliminary determination that 
there are no significant permitting, social, contractual, environmental, 
engineering or financial issues that would make a Finding unavailable. 

(b) Alternative methods of project delivery. Design-Build, 
Construction Manager at Risk, and other alternative methods of 
project delivery are eligible for the pre-design funding option and 
loan commitments may include construction funding. The executive 
administrator may break a project into phases for purposes and may 
modify the requirement of this chapter for alternative project delivery 
methods. 

§375.15. Lending Rates. 
(a) Definitions. The following words and terms, when used 

in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Average life--The number determined by dividing the 
sum of the payment periods of all maturities of a loan by the total num
ber of maturities. 

(2) Borrower--Each eligible Applicant receiving a loan 
from the Board. 

(3) Delphis--Delphis Hanover Corporation Range of Yield 
Curve Scales. 

(4) Loan interest rate--The individual interest rate for each 
maturity of a loan as identified by the executive administrator under 
this chapter. 

(5) Market rate--The individual interest rate for each matu
rity of a loan payment that is the borrower’s market cost of funds based 
on the Delphis index’s scale for the borrower as identified under sub
section (c)(1) of this section. 

(6) Payment period--The number determined by multiply
ing the total principal amount due for an individual maturity as set forth 
in the loan by the standard period for the loan. 

(7) Standard period--The number identified by determining 
the number of days between the date of delivery of the funds to a bor
rower and the date of the maturity of a bond or loan payment pursuant 
to which the funds were provided calculated on the basis of a 360-day 
year composed of twelve 30-day periods and dividing that number by 
360. 

(b) Procedure for setting fixed interest rates. The interest rates 
will be determined by this section or as described in an IUP. 

(1) The executive administrator will set fixed rates for 
loans on a date that is: 

(A) five business days prior to the adoption of the po
litical subdivision’s bond ordinance or resolution or the execution of a 
loan agreement; and 

(B) not more than 45 days before the anticipated closing 
of the loan from the Board. 

(2) After 45 days from the assignment of the interest rate on 
the loan, rates may be extended only with the executive administrator’s 
approval. 

(c) Fixed Rates for State Funded Loans. The fixed interest 
rates for CWSRF loans under this chapter will be determined as pro
vided in this subsection or as detailed in an IUP. The executive admin
istrator will identify the market rate for the borrower, determine the 
amount of adjustment from the market interest rate appropriate for the 
borrower, apply the identified interest rate adjustment to the market rate 
for the borrower to determine the loan interest rate, and apply the loan 
interest rate to the proposed principal schedule, as more fully set forth 
in this subsection. 

(1) To identify the market rate: 

(A) for borrowers that have a rating by a recognized 
bond rating entity and will not have bond insurance, the executive ad
ministrator will rely on the higher of the Delphis scale for the current 
bond rating of the borrower or the Delphis 90 index; 

(B) for borrowers with no rating by a recognized bond 
rating entity or for borrowers with a rating that is less than investment 
grade as determined by the executive administrator, the executive ad
ministrator will rely on the Delphis 90 index; or 

(C) for borrowers that are rated by a recognized rating 
entity with bond insurance or for borrowers with no rating by a rec
ognized bond rating entity with insurance, the executive administrator 
will rely on the higher of the borrower’s uninsured fixed rate index 
scale or the Delphis 96 index scale. 

(2) The program is designed to provide borrowers with a 
reduction not to exceed 130 basis points below the market rate based 
on a level debt service schedule. Notwithstanding the foregoing, in no 
event shall the loan interest rate as determined under this section be 
less than zero. 

(3) To determine the loan interest rate, the following pro
cedures will apply: 

(A) Unless otherwise requested by the borrower under 
subparagraph (B) of this paragraph, the loan interest rate will be deter-
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mined based on a debt service schedule that provides interest only to 
be paid in the first year of the debt service schedule and in which the 
remaining annual debt service payments are level, as determined by the 
executive administrator. The executive administrator will identify the 
appropriate Delphis scale for the borrower and identify the market rate 
for the maturity due in the year preceding the year in which the average 
life is reached. The executive administrator will reduce that market rate 
by the number of basis points applicable according to paragraph (2) of 
this subsection and thereby identify a proposed loan interest rate. The 
proposed loan interest rate will be applied to the proposed principal 
repayment schedule. If the resulting debt service schedule is level to 
the satisfaction of the executive administrator, then the proposed loan 
interest rate will be the loan interest rate for the loan. If the resulting 
debt service schedule is not level to the satisfaction of the executive 
administrator, then the executive administrator may adjust the interest 
rate for any or all of the maturities to identify the loan interest rate that 
as closely as possible achieves the interest savings applicable. 

(B) A borrower may request a debt service schedule in 
which the annual debt service payments are not level through the term 
of the loan, as determined by the executive administrator. In this event, 
the executive administrator will approximate a level debt service sched
ule for the loan amount and identify a proposed loan interest rate that 
provides for annual debt service payments that are level for the term of 
the loan following the procedures set forth in paragraph (1)(A) of this 
subsection. From the level debt service schedule, the executive ad
ministrator will determine the amount of the subsidy that would have 
been provided if the annual debt service payments had been level. The 
executive administrator will then identify the loan interest rate that as 
closely as possible provides the borrower the identified subsidy amount 
for the principal schedule requested by the borrower. 

(d) Fixed rates for federally funded loans. The fixed interest 
rates for CWSRF loans under this subchapter are set at rates not to 
exceed 195 basis points below the fixed rate index rates for borrowers 
plus an additional reduction under paragraph (1) of this subsection, or 
if applicable, are set at the total basis points below the fixed rate index 
for borrowers derived under paragraph (2) of this subsection. The fixed 
rate index rates shall be established for each uninsured borrower based 
on the borrower’s market cost of funds as they relate to the Delphis 
Hanover Corporation Range of Yield Curve Scales (Delphis) or the 
90 index scale of the Delphis for borrowers with either no rating or 
a rating less than investment grade, using individual coupon rates for 
each maturity of proposed debt based on the appropriate index’s scale. 
The fixed rate index rates shall be established for each insured borrower 
based on the higher of the borrower’s uninsured fixed rate index scale 
or the Delphis 96 index scale. 

(1) Under §375.16 of this chapter (relating to Fees of 
Financial Assistance) an additional reduction not to exceed 25 basis 
points will be used, for total fixed interest rates not to exceed 195 basis 
points below the fixed index rates for such borrower. 

(2) For borrowers filing applications on or after September 
21, 1997 for loans with an average bond life in excess of 14 years or, 
at the discretion of the Board for borrowers filing applications on or 
after September 21, 1997 for loans that have debt schedules less than 20 
years and that produce a total fixed lending rate reduction in excess of a 
standard loan structure (defined as a debt service schedule in which the 
first year of the maturity schedule is interest only followed by 20 years 
of principal maturing on the basis of level debt service), the following 
procedures will be used in lieu of the provisions of paragraph (1) of 
this subsection to determine the total fixed lending rate reduction. 

(A) The interest rate component of level debt service 
will be determined by using the 13th year coupon rate of the appro
priate index of the Delphis scales that corresponds to the 13th year of 

principal of the standard loan structure and that is measured from the 
first business day on the month the loan application will be presented 
to the Board for approval. 

(B) Level debt service will be calculated using the 13th 
year Delphis Scale coupon rate as described in subparagraph (A) of this 
paragraph and the par amount of the loan according to a standard loan 
structure. For a loan that has been proposed for a term of years equal 
to a standard loan structure, the dates specified in the loan application 
shall be used for interest and principal calculation. For a loan that has 
been proposed for a term of years less than a standard loan structure or 
longer than a standard loan structure, level debt service will be calcu
lated beginning with the dated date and based upon the principal and 
interest dates specified in the application, and continuing for the term 
of a standard loan structure. 

(C) A calculation will be made to determine how much 
a borrower’s interest would be reduced if the loan had been made ac
cording to the total fixed lending rate reduction provided in paragraph 
(1) of this subsection and based upon the principal payments calculated 
in subparagraph (B) of this paragraph. 

(D) The Board will establish a total fixed lending rate 
reduction for the loan that will achieve the interest savings in subpara
graph (C) of this paragraph based upon the principal schedule proposed 
by the borrower. 

(e) Variable Rates. The interest rate for CWSRF variable rate 
loans under this chapter will be set at a rate equal to the actual interest 
cost paid by the Board on its outstanding variable rate debt plus the 
cost of maintaining the variable rate debt in the CWSRF. Variable rate 
loans are required to be converted to long-term fixed rate loans within 
90 days of project completion unless an extension is approved in writ
ing by the executive administrator. Within the time limits set forward 
in this subdivision, borrowers may request to convert to a long-term 
fixed rate at any time, upon notification to the executive administrator 
and submittal of a resolution requesting such conversion. The fixed 
lending rate will be calculated under the procedures and requirements 
of subsections (b), (c) and (d) of this section. 

(f) Private and taxable borrowers. The interest rate for loan 
agreements for those borrowers receiving financial assistance who are 
determined to be private or taxable issuers will be 140% of the rate 
pursuant to subsections (b), (d), and (g) of this section. 

(g) Adjustments. The executive administrator may adjust a 
borrower’s interest rate at any time prior to closing as a result of a 
change in the borrower’s credit rating. 

§375.16. Fees of Financial Assistance. 

Loan Origination Fee. A loan origination fee equal to 1.85% of the 
CWSRF loan amount will be assessed, as a one-time non-refundable 
charge. The fee is due and payable at the time of loan closing and 
may be financed as a part of the CWSRF loan. However, no fees or 
costs shall be assessed on those projects or portions that are subsidized 
though loan forgiveness or other subsidies as detailed in the IUP. 

§375.17. Term of Loan. 

(a) The Board may offer loans for the following terms: 

(1) up to ten years for the planning, acquisition, and design 
of an eligible project; or 

(2) up to 30 years for the construction of an eligible project 

(b) Notwithstanding the terms in subsection (a) of this section, 
the term of a loan may not exceed the design life of an eligible project. 

§375.18. Subsidies. 
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(a) The Board may provide subsidies for financial assistance 
for: 

(1) an entity that meets the affordability criteria established 
in this chapter and in the IUP for a Disadvantaged Community; or 

(2) an entity that meets the criteria established in the IUP 
for other subsidies allowed under the federal appropriations law or the 
capitalization grant. 

(b) Total amount of subsidies. The total amount of subsidies 
may not exceed the percentages established by federal law or by the 
capitalization grant. 

§375.19. Financial Guarantees for Political Subdivision Bonds. 

(a) Financial Guarantees. The Board will consider accepting 
surety bonds in lieu of required cash reserve deposits and insurance 
policies for political subdivision bonds. At the time of loan commit
ment and at loan closing, only those financial guarantors that have been 
approved by the Board are authorized to underwrite financial guarantee 
policies on political subdivision bonds approved by the Board. 

(b) Criteria for Authorized List. The Board will maintain a 
list of authorized financial guarantors. In order to be considered for 
placement on the list, a guarantor must meet the following minimum 
criteria: 

(1) the financial guarantor must be a nationally recognized 
provider of municipal bond insurance and must have a triple-A stable 



insurer financial strength rating with Standard & Poor’s, Moody’s In
vestors Service, Inc. and Fitch, Inc.; and 

(2) the financial guarantor must have a triple-A insurer fi 
nancial enhance rating with Standard & Poor’s. 

(c) Review of Policies. The executive administrator shall re
view all policies of insurance submitted by authorized financial guar
antors and may reject any policy of insurance or surety bond that does 
not protect the interests of the Board’s financial program. 

(d) Removal from Authorized List. The executive administra
tor may remove a financial guarantor from the authorized list at any 
time that a change in status would cause the financial guarantor to fail 
to meet the minimum criteria. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003500 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER C. INTENDED USE PLAN 
31 TAC §§375.30 - 375.33 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.30. Submission of Project Information Forms. 

(a) The executive administrator will request eligible Appli
cants to submit a project information form for rating and ranking on 
the applicable IUP. Applicants shall submit a complete and accurate 
project information form by the date included in the notice. The re
quired information will include, but is not limited, to the following: 

(1) a detailed description of the proposed project; 





(2) a county map(s) showing the location of the service 
area; 

(3) an estimated total project cost which: 

(A) for an estimated financial assistance amount greater 
than $100,000, the project information form shall be certified by a reg
istered professional engineer; or 

(B) for an estimated financial assistance amount less 
than $100,000, the project information form shall be accompanied by 
a statement signed by the system operator establishing the basis for the 
estimate; 

(4) an estimated project schedule; 

(5) the population currently served by the Applicant; 

(6) the status of the Applicant’s water conservation plan; 

(7) signature of the Applicant’s authorized representative; 
and 

(8) additional information, as detailed within the solicita
tion for project information forms, needed to establish the priority rat
ing score. 

(b) The Applicant’s failure to submit all of the information re
quested may result in a failure to include the project in the IUP. 

§375.31. Rating Process. 

(a) Rating Criteria. For the Act’s §212 projects involving the 
construction or improvements to publically owned treatment works the 
following factors will be considered: 

(1) Impacts to water quality--Projects that protect stream 
segments and groundwater from pollution. 

(2) Unserved areas--Projects that will bring individual sys
tems into a centralized system or projects that address on-site systems. 

(3) Regionalization of treatment works--Projects that will 
consolidate and eliminate systems. 

(4) Reduction or prevention of sewer system overflows and 
inflow and infiltration. 

(5) Emergency relief--Projects which are affected by dis
aster. 

(6) Affordability--A Project located in a disadvantaged 
community shall have an affordability rating factor as defined within 
the IUP. 

(7) Additional factors as designated within the applicable 
IUP and determined by the executive administrator. 

(b) Previously funded projects. Planning, acquisition, or de
sign phase projects, completed within three years from loan closing 
will receive a priority for construction funding if there are no signif
icant changes that affect the original project rating and the project is 
ready to proceed. 

PROPOSED RULES July 2, 2010 35 TexReg 5767 



♦ ♦ ♦  

(c) Nonpoint source and estuary management projects will be 
rated as described in the IUP and based on the following: 

(1) Public health--Ability to improve conditions that a pub
lic health official has determined are a nuisance and are dangerous to 
public health and safety and that may result from water supply and san
itation problems in the area to be served by the proposed project. 

(2) Groundwater--Minimization of impact of pollutants to 
an aquifer or groundwater. 

(3) Impaired water body--Ability to improve conditions in 
any water body that does not meet applicable water quality standards or 
is threatened for one or more designated uses by one or more pollutants. 

(d) Subsequent to adoption of an IUP, certain changes to a 
ranked project may be allowed without requiring re-ranking in the fol
lowing circumstances: 

(1) the Applicant for a proposed project may change; 

(2) the number of participants in a regional project may 
change provided that the change does not affect the total rating points 
assigned to the project; and 

(3) the total cost of a proposed project may not increase in 
an amount more than 10% of the amount listed in the adopted IUP. 

§375.32. Public Notice. 
In accordance with the Act, the Board shall hold public hearings or 
allow a period for public review and comment before considering 
the adoption and approval of the IUP, the project priority list and any 
amendments thereto. 

§375.33. Criteria and Methods for Distribution of Funds. 
(a) Amount of Available Funds. Annually, the executive ad

ministrator will determine the amount of funds available for wastewater 
system improvements and other projects for the fiscal year. 

(b) Subsidy limits. The total amount of subsidies in any fiscal 
year may not exceed the percentages established by federal law or by 
the capitalization grant. 

(c) Small systems. Small systems are those systems that serve 
a population of not more than 10,000 individuals. Projects with iden
tical combined rating scores, including rating scores of zero, will be 
listed in order of population. Projects serving fewer people will be 
listed above those projects serving a greater number of people. 

(1) To the extent that eligible Applicants are available, a 
minimum of 15% of the funds will be made available to small systems. 

(2) If small system projects above the funding line are less 
than 15%, then the executive administrator may bypass projects for 
systems serving larger populations to ensure inclusion of small system 
projects for at least 15% of available funds. 

(d) Priority list of projects. Available program funds will be 
applied to the list of projects designated to receive funding. The meth
ods used for ranking include: 

(1) Project costs. Project costs will be determined by cost 
estimates contained in the project information form if the executive 
administrator deems those costs reasonable and acceptable; the costs 
also will be reflected in the IUP. 

(2) Tie-breakers. If two or more projects receive the same 
rating, then the executive administrator will use the tie-breaker proce
dures described in the IUP. 

(3) Bypass procedure. The executive administrator may 
pass over higher rated and ranked projects to ensure that funding is 

dedicated to disadvantaged communities, green project reserve, addi
tional subsidization, and other priorities described in the IUP. 

(e) Funding line and invitation and intent to apply for funds. 
After projects have been rated and ranked, funding lines will be drawn 
on the priority list to the limit of available funds. Applicants with 
projects above the funding line will be invited to submit applications 
for financial assistance and shall confirm their intent to apply as di
rected by the executive administrator. The intent to apply must be re
ceived within 30 days from the executive administrator’s invitation or 
the project will be bypassed for the applicable funding cycle. 

(f) Additional funds. When invited Applicants decline the in
vitation to apply for funds or when additional funds become available, 
the executive administrator shall redraw the funding line and shall con
tinue the process described in this section to ensure the use of all avail
able funds. 

(g) Bypass. All projects for which no or incomplete applica
tions for financial assistance are received or where invitations to apply 
were declined shall be bypassed. This process shall continue to ensure 
the use of all available funds. 

(h) Invitation to apply for funds. After the funding line is re
drawn, the executive administrator shall provide written notice to all 
potential Applicants about the availability of funds for their project and 
shall invite the submittal of applications for financial assistance. Ap
plicants shall submit their complete application within three months of 
the invitation or the project will be ineligible for funding in the appli
cable IUP. 

(i) Utilization of remaining funds. If there are insufficient ap
plications for financial assistance to obligate available funds for the 
funding year, then the executive administrator shall utilize the remain
ing funds during the next funding year. 

(j) Fund shortages. When the amount of funds required to fund 
all complete applications for financial assistance exceeds the amount of 
funds available in the funding year, a shortage of funds exists. In such 
an instance, the Board will fund Applicants in order of priority ranking 
until all funds have been utilized. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003501 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER D. APPLICATION FOR 
ASSISTANCE 
31 TAC §§375.40 - 375.44 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 
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Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.40. Pre-application Conferences. 

An Applicant may make an appointment with the Board staff for a 
pre-application conference to discuss the eligibility of the project and 
of the Applicant for financial assistance; the general, engineering, envi
ronmental, fiscal, and legal requirements of an application; and to assist 
the Applicant in completing an application. The following individuals 
should attend the conference: a member of the governing body of the 
Applicant; the consulting engineer; and the financial advisor. 

§375.41. Timeliness of Application and Required Application Infor-
mation. 

(a) Time to submit applications. Applications and required ad
ditional data or information shall be submitted within the timelines es
tablished in this section. The failure to timely submit the application, 
the information necessary to complete the application or additional re
quested information will result in project on the priority list being by
passed. 

(1) Deadline to submit application. Applications shall be 
submitted no later than three months from the invitation to apply for 
financial assistance. The Applicant will be notified when an application 
is administratively complete. 

(2) Incomplete applications. An Applicant shall cure any 
deficiency in an application upon request from the executive adminis
trator and shall submit all requested information within fourteen days 
from receipt of the notice of a deficiency. 

(3) Additional information. The Applicant shall submit 
any additional or modified information or data required by the ex
ecutive administrator within fourteen days of the request for same, 
regardless of the expiration of other applicable deadlines in this 
section. 

(4) Extension of time. The executive administrator may 
grant an extension of time to complete the application or to receive 
additional information and data if the Applicant can show good cause 
for the delay or if the delay is caused by an event of force majeure. 
The executive administrator exercises sole discretion in determining 
whether and to what extent to grant a time extension. 

(b) Required Application Information. An application shall 
be in the form and numbers prescribed by the executive administrator 
and, in addition to any other information that may be required by the 
executive administrator or the Board, the Applicant shall provide at a 
minimum, the following documentation: 

(1) a resolution from its governing body that shall: 

(A) request financial assistance, identifying the amount 
of requested assistance; 

(B) designate the authorized representative to act on be
half of the governing body; and 

(C) authorize the representative to execute the applica
tion, appear before the Board on behalf of the Applicant, and submit 
such other documentation as may be required by the executive. 

(2) a notarized affidavit from the authorized representative 
stating that: 

(A) the decision to request financial assistance from the 
Board was made in a public meeting held in accordance with the Open 
Meetings Act (Government Code, Chapter 551) and after providing all 
such notice as is required by the Open Meetings Act; 

(B) the information submitted in the application is true 
and correct according to best knowledge and belief of the representa
tive; 

(C) the Applicant has no outstanding judgments, orders, 
fines, penalties, taxes, assessment or other enforcement or compliance 
issues of any kind or nature by EPA, the commission, Texas Comptrol
ler of Public Accounts, Office of the Secretary of State, or any other 
federal, state or local government that would materially affect the Ap
plicant’s ability to repay its debt or identifying such judgments, orders, 
fines, penalties, taxes, assessment or other enforcement or compliance 
issue as may be outstanding for the Applicant; 

(D) the Applicant warrants compliance with the repre
sentations made in the application in the event that the Board provides 
the financial assistance; and 

(E) the Applicant will comply with all applicable fed
eral laws, rules, and regulations as well as the laws of this state and the 
rules and regulations of the Board; 

(3) copies of the following project documents: 

(A) any draft or existing contracts for financial advisory 
and bond counsel consulting services to be used by the Applicant in 
applying for financial assistance; and 

(B) any draft or executed contracts for engineering ser
vices including the scope of services, level of effort, costs, project 
schedules, and other information sufficient to enable the executive ad
ministrator to perform an adequate review of the application. A project 
schedule shall be provided with the contract; the schedule must provide 
firm timelines for the completion of each phase of a project and note 
the milestones within the phase of the project. 

(4) a citation to the specific legal authority in the Texas 
Constitution and statutes pursuant to which the Applicant is authorized 
to provide the service for which the Applicant is receiving financial as
sistance as well as the legal documentation identifying and establishing 
the legal existence of the Applicant; 

(5) if the Applicant provides or will provide wastewater 
service to another service provider, or receives such service from an
other service provider, the proposed agreement, contract, or other docu
mentation which legally establishes such service relationship, with the 
final and binding agreements provided prior to closing; 

(6) documentation of the ownership interest, with support
ing legal documentation, of the property on which proposed project 
shall be located, or if the property is to be acquired, certification that 
the Applicant has the necessary legal power and authority to acquire 
the property; 

(7) if financing of the project will require a contractual loan 
agreement or the sale of bonds to the Board payable either wholly or 
in part from revenues of contracts with others, a copy of any actual or 
proposed contracts under which Applicant’s gross income is expected 
to accrue. Before a loan is closed, an Applicant shall submit executed 
copies of such contracts to the executive administrator; 

(8) if the bonds to be sold to the Board are revenue bonds 
secured by a subordinate lien, a copy of the authorizing instrument of 
the governing body for all prior and outstanding bonds shall be fur
nished; 

(9) if a bond election is required by law to authorize the 
issuance of bonds to finance the project, the executive administrator 
may require Applicant to provide the election date and election results 
necessary for the issuance of the bonds as part of the application or 
prior to closing; 

PROPOSED RULES July 2, 2010 35 TexReg 5769 



♦ ♦ ♦ 

(10) if financing of the project requires the sale of bonds to 
the Board payable either wholly or in part from revenues of contracts 
with others, a copy of any actual or proposed contracts under which Ap
plicant’s gross income is expected to accrue. Before a loan is closed, 
an Applicant shall submit executed copies of such contracts to the ex
ecutive administrator; and 

(11) an audit of the Applicant for the preceding year pre
pared in accordance with generally accepted auditing standards by a 
certified public accountant or licensed public accountant. 

§375.42. Review of Applications. 
(a) Review of applications. The executive administrator will 

review the application to ensure that sufficient information has been 
provided to support the eligibility of the Applicant and the project. The 
executive administrator may request that the information or data for any 
portion of the application be modified or supplemented. 

(b) Submittal of requested information. If the Applicant fails 
to submit information or data requested within the established time pe
riod, then the executive administrator may notify the Applicant that the 
application is incomplete and will be bypassed. 

§375.43. Required Water Conservation Plan. 
An Applicant shall submit a water conservation plan prepared in accor
dance with §363.15 of this title (relating to Required Water Conserva
tion Plan). 

§375.44. Board Approval of Funding. 
(a) Presentation to Board. The Board must consider each ap

plication at a public meeting. The executive administrator will no
tify the Applicant when the Board’s consideration of the application 
is scheduled for a public meeting. 

(b) Action by Board. After considering the executive admin
istrator’s recommendation and comments from the Applicant and other 
interested persons, the Board may: 

(1) resolve to approve an application only when it finds that 
the revenue or taxes or both revenue and taxes pledged by the Applicant 
will be sufficient to meet all obligations that will be assumed by the 
Applicant; 

(2) resolve to disapprove or amend the proposed conditions 
for the financial assistance; 

(3) request additional information related to the eligibility 
of the Applicant or the project or continue the application for consid
eration at another time; and 

(4) approve an application for pre-design funding despite a 
negative recommendation from the executive administrator. 

(c) Board’s resolution. The Board’s approval of an application 
is recorded through the issuance of a resolution. A resolution is a bind
ing commitment by the Board to provide the financial assistance if the 
Applicant timely meets the conditions in the resolution. 

(d) Expiration of Board commitment. The Board’s commit
ment for financial assistance expires on the date noted in the commit
ment or if no date is noted then the commitment expires after: 

(1) 12 months for a commitment for financial assistance 
that includes planning, acquisition, design and construction, including 
financial assistance under the pre-design funding option; and 

(2) six months for a commitment for financial assistance 
for planning, acquisition and design. 

(e) Extension of commitment. The Board is not required to 
approve the request for an extension of time to close the loan. The 

Board is released from its offer to provide financial assistance for the 
project when the commitment expires. However the Applicant may 
receive one extension of time by submitting a written request: 

(1) at least 30 days prior to the expiration of the commit
ment, and by showing good cause for the failure to timely close the 
loan and with a specific date for closing; or 

(2) as soon as reasonably possible after the force majeure 
event. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003502 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER E. ENVIRONMENTAL 
REVIEWS AND DETERMINATIONS 
DIVISION 1. STATE PROJECTS 
31 TAC §§375.50 - 375.56 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.50. Definitions for State Funded Projects. 
(a) Applicability. This Division applies to state funded finan

cial assistance, unless otherwise stated in an IUP. 

(b) Unless specifically defined differently within this subchap
ter, the following terms and acronyms mean: 

(1) Affected community--Community wherein the pro
posed project is expected to result in environmental impacts or 
potential human health or environmental effects including minority 
communities, low-income communities or federally-recognized Indian 
tribal communities. 

(2) Avoidance--Completely avoiding the environmental 
impact by not taking a certain action or parts of an action during 
project implementation. 

(3) Minimization--minimizing environmental impacts 
by limiting the degree or magnitude of the action during project 
implementation. 

(4) Mitigation--A sequence of measures designed to: 

(A) avoid; 

(B) minimize; 

(C) rectify an impact by repairing, rehabilitating, or 
restoring the affected environment; 
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(D) reduce or eliminate the environmental impact over 
time by preservation and maintenance operations during the life of the 
project; and 

(E) compensation for the impact by replacement or pro
vision of substitute resources or habitats. 

§375.51. Environmental Review Process. 

(a) Policy and purpose. This subchapter governs the environ
mental review of projects funded in whole or in part by the CWSRF. 
The Board will consider environmental, social, and economic impact as 
relevant in any hearing or matter in which the Board is directed by law 
to consider information or to determine whether and how any proposed 
project affects the quality of the natural and human environment. Envi
ronmental review of all proposed infrastructure projects is a condition 
of the use of CWSRF funds. This subchapter follows the procedures 
approved by EPA for implementing the state’s CWSRF alternative state 
environmental review process set forth at 40 CFR Part 35.3140(c). The 
environmental review must be completed prior to the release of funds 
for design and construction and is subject to public comment. The Ap
plicant, at all times throughout the design, construction, and operation 
of the project, shall comply with the determinations resulting from the 
environmental review. 

(b) Types of environmental determinations. An environmental 
determination is issued by the executive administrator at the culmina
tion of the process described in this subchapter. After gathering and re
viewing relevant information and data, soliciting comments from state 
and federal agencies and receiving and analyzing public comments, the 
executive administrator will issue one of the following determinations: 

(1) a Categorical Exclusion (CE), based on submission of 
information from the Applicant; or 

(2) a full review. 

(c) General review by Executive Administrator. 

(1) The executive administrator shall conduct an inter-dis
ciplinary, inter-agency and public review consistent with the National 
Environmental Policy Act. This purpose of this review is to ensure that 
the proposed project will comply with the applicable local, state, and 
federal laws and regulations relating to the identification of the environ
mental impacts of a proposed project and the necessary steps required 
to avoid, minimize and, if necessary, mitigate such impacts. The scope 
of the environmental review will depend upon the type of proposed ac
tion, the reasonable alternatives and the type of environmental impacts. 

(2) For all environmental determinations that are five years 
old or older, and for which the proposed infrastructure project has not 
yet been implemented, the executive administrator must re-evaluate the 
proposed financial assistance application as well as the environmental 
conditions and public comment to determine whether to conduct a sup
plemental environmental review in compliance with the NEPA, or to 
reaffirm the original determination. If there has been substantial change 
in the proposed infrastructure project that is relevant to environmental 
concerns, or if there are significant new circumstances or information 
relevant to environmental concerns, the executive administrator must 
conduct a supplemental environmental review and complete an appro
priate determination in compliance with the National Environmental 
Policy Act. The executive administrator may consider environmental 
determinations issued by other entities. 

§375.52. Types of Environmental Determinations: Categorical Ex-
clusions (CE). 

(a) Projects eligible for categorical exclusions. CE’s are gen
erally available for projects that will not result in significant impacts 

on the quality of the human environment and that do not involve cir
cumstances preventing use of a CE. Projects that may be eligible for a 
CE include the following: 

(1) those that include only minor upgrading or expansion 
of system capacity; 

(2) the rehabilitation or functional replacement of existing 
system and system components such as collection lines, interceptor 
sewers, or force mains located within their existing right-of-ways and 
easements; 

(3) the construction of new minor ancillary facilities lo
cated on the same property as existing facilities that do not affect the 
degree of treatment or the capacity of the works; and 

(4) the construction of facilities that will provide a capacity 
increase to serve a population of no greater than 30% the size of the 
existing population. 

(b) Projects not eligible for CE: 

(1) Projects that would otherwise be eligible for a CE but 
due to circumstances detailed in subsection (c) of this section are not 
eligible for a CE; 

(2) the construction of new collection lines, interceptor 
sewers, or force mains; 

(3) a new discharge or relocation of an existing discharge; 

(4) a substantial increase in the volume or loading of pol
lutants; and 

(5) projects needed primarily to serve future growth by pro
viding capacity for a population 30% greater than the existing popula
tion. 

(c) Circumstances preventing use of categorical exclusion. 
Circumstances may become known at any time during the planning, 
design or construction of a project and may cause the project to be 
ineligible for a CE. These circumstances include, but are not limited 
to, the following known or expected impacts: 

(1) potentially significant environmental impacts on the 
quality of the human environment either individually or cumulatively 
over time; 

(2) disproportionally high and adverse human health or en
vironmental effects on any community, including minority, low-income 
or Indian tribes; 

(3) an effect or potential taking of a federal or state-listed 
threatened or endangered species or critical habitat; 

(4) a significant effect on national or state natural land
marks or property with national or state historic, architectural, prehis
toric, archeological or cultural value; 

(5) a significant effect on environmentally important nat
ural resource areas such as wetland, floodplains, water of the United 
States, significant agricultural lands, aquifer recharge zones, coastal 
zones, barrier islands, wild and scenic rivers and significant fish or 
wildlife habitat; 

(6) significant adverse air quality effects; 

(7) significant effect on the pattern and type of land use or 
growth and distribution of population including altering the character 
of existing residential areas; 
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(8) significant public controversy about a potential envi
ronmental impact; 

(9) the cost-effectiveness of the project; and 

(10) any conflict with existing federal, state, local, or In
dian tribe resources protection or land-use laws and regulations. 

(d) Upon the discovery of extraordinary circumstances, the ex
ecutive administrator may deny a CE or rescind an existing CE. 

(e) Applicant Requirements. An Applicant shall submit suffi 
cient information to demonstrate why the project is eligible for a CE 
including, but not necessarily limited to the following documentation 
in the Engineering Feasibility report: 

(1) a brief but complete description of the project; 

(2) an alternatives analysis demonstrating the cost-effec
tiveness of the project; 

(3) plan maps or maps of the project depicting the location 
of all construction areas, the planning area boundaries, and any known 
environmentally important natural areas; 

(4) the names of widely-circulated, local newspapers serv
ing the community affected by the project; 

(5) a discussion of the project’s eligibility for a CE under 
the criteria listed in subsection (a) of this section; and 

(6) a statement explaining why no extraordinary circum
stances, as listed in subsection (c) of this section, apply to the proposed 
action. 

(f) Review of proposed project eligibility for CE. The execu
tive administrator shall review the information submitted and may re
quest additional information as needed to complete the determination 
regarding the eligibility of a proposed project. 

(g) Public notice. The executive administrator’s determina
tion relating to a CE shall be subject to public notice that shall be pub
lished in a newspaper of wide circulation in the affected community. 

§375.53. Types of Environmental Determinations: Full Review. 

(a) Purpose and Applicability. A Full Review determination 
may be issued if the proposed action will not have a significant effect on 
the human and natural environment. The determination shall be based 
upon the Environmental Assessment (EA) submitted by the Applicant 
and a summary of the review conducted by the EA. 

(b) Full Review. A full review is required when the proposed 
project is expected to result in environmental impacts and the signifi 
cance of those impacts is not known. When the executive administra
tor preliminarily determines that the impacts will not be significant and 
may be addressed by ordinary avoidance, minimization, or mitigation 
measures, then a full review will be prepared. A full review is required 
for proposed projects involving construction of new components in ar
eas where none are currently located. 

(c) Contents of the Summary of a Full Review. 

(1) A full review shall include a brief discussion of the fol
lowing: 

(A) the purpose and need for the proposed project and 
an estimate of cost of the project; 

(B) a brief summary of the alternatives considered, in
cluding the no action alternative, and the reasons for the rejection or 
acceptance of the alternatives; 

(C) a brief summary of the affected environment, in
cluding baseline conditions that may be impacted by the proposed ac
tions and the alternatives; 

(D) the environmental impacts of the proposed project 
and the alternatives, including any unresolved conflicts concerning al
ternative use of available resources; and 

(E) applicable environmental laws and executive or
ders. 

(2) It should contain a listing or summary of coordination 
and consultation undertaken with any federal, state, or local govern
ment regarding compliance with applicable environmental laws and 
executive orders; 

(3) It should identify and describe the mitigation measures 
considered, including any avoidance, minimization, or mitigation mea
sures that must be adopted to ensure the proposed project will not have 
significant impacts; and 

(4) It should incorporate documents by reference, includ
ing the Environmental Assessment submitted by the Applicant. 

(d) Contents of the Full Review Environmental Determina
tion. When the full review supports a finding that the proposed project 
will not have a significant effect on the human environment, then the 
Board may issue an environmental finding based on this review. The 
finding must include the following components: 

(1) a review summary; 

(2) a brief description of the reasons why there are no sig
nificant impacts; 

(3) any commitments to avoidance, minimization, or mit
igation measures that are necessary to reduce the impacts of the pro
posed project; 

(4) the executive administrator’s statement that the Appli
cant has committed to the avoidance, minimization, or mitigation mea
sures and that the Applicant has the ability and the authority to fulfill 
the commitment to mitigation; and 

(5) the date of issuance and signature of the executive ad
ministrator. 

§375.54. Environmental Assessment: Applicant Requirements. 

(a) Applicant requirements. An Applicant shall prepare an EA 
in consultation with the executive administrator when a project is not 
eligible for a CE. The executive administrator will provide guidance 
on the format and contents of the EA prior to the initiation of planning 
for the proposed project or as soon as practicable upon receipt of an 
application for financial assistance. 

(b) Coordination. The Applicant shall coordinate the prepara
tion of the EA as well as consultations with appropriate federal agen
cies, state and local governments, and other potentially affected parties 
with the executive administrator. The Applicant must also notify the 
executive administrator regarding any non-governmental entities or or
ganizations affected by the proposed project. 

(c) Proposed project changes during review. The Applicant 
must notify the executive administrator if, prior to issuance of the en
vironmental determination, the Applicant: 

(1) changes its plans for the project as originally submitted; 
or 

(2) changes its schedule for the project from the originally 
submitted schedule. 
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(d) Contents of EA. The EA shall include, but is not limited 
to: 

(1) a description of the project; 

(2) the need for the proposed project; 

(3) the alternatives to the project, including the no-action 
alternative; 

(4) the affected environment, including existing conditions 
that may be impacted by the proposed project and the alternatives; 

(5) the environmental impacts of the proposed action and 
alternatives, including unsettled conflicts concerning alternative uses 
of available resources; 

(6) potential impact on resources protected by state and 
federal environmental statutes or regulations; 

(7) proposed mitigation measures; 

(8) documentation showing that the requisite public partic
ipation requirements have been satisfied; and 

(9) any other information required by the executive admin
istrator. 

§375.55. Environmental Determinations Affected by Proposed 
Project Alterations. 

(a) Alterations of Proposed Project. If the Applicant decides 
to alter the proposed project after the issuance of an environmental de
termination, then the Applicant shall immediately notify the executive 
administrator in writing and shall briefly describe the reason(s) for the 
alterations in the proposed project. 

(b) Prior to approval of the proposed alteration, the executive 
administrator shall examine the contract documents, loan application 
and other related documents to evaluate the proposed alterations to en
sure consistency with the environmental determination. The executive 
administrator’s review of proposed project alterations may result in: 

(1) the reaffirmation of the original environmental determi
nation; 

(2) the issuance of a FER environmental determination 
when a CE has been revoked; or 

(3) the issuance of a supplement to a FER environmental 
determination, or the revocation of the FER environmental determina
tion and issuance a public notice that financial assistance for the pro
posed project will not be provided. 








(c) Minor differences between the approved project and alter
ations that will not create previously unconsidered, adverse environ
mental impacts will generally not affect the ability of the proposed 
project alterations to proceed without additional formal environmen
tal review. 

(d) Major differences between the approved project and alter
ations that have the potential to generate new and previously unexam
ined, adverse environmental impacts may result in a decision to revoke 
a CE and to proceed with a more detailed level of environmental re
view consistent with this subchapter. 

§375.56. Use of Environmental Determinations Prepared by Other 
Entities. 

(a) Adoption of previous determination. The executive admin
istrator may adopt previous environmental determinations issued by 
the EPA and other state or federal agencies whose determinations were 
produced through procedures in compliance with NEPA. The execu
tive administrator must re-evaluate the proposed financial assistance 
application as well as environmental conditions and public comment 

to determine whether to conduct a supplemental environmental review 
of the action and complete an appropriate document in compliance with 
this subchapter, or to reaffirm the original determination. 

(b) Previously required avoidance, minimization, or mitiga
tion measures. Any and all avoidance, minimization, or mitigation 
measures specified in the previous determinations shall be applied as 
conditions of the loan commitment and the loan closing documents and 
shall be consistent with the requirements of this subchapter. 

(c) Method of adoption of previous determination. The exec
utive administrator will adopt the previous determination by means of 
a CE when the proposed project and its previous determination will be 
adopted without change. The executive administrator may also adopt 
the previous determination in a full review environmental determina
tion detailing the modifications to the proposed project, the potential 
environmental impacts identified during an environmental review, and 
any avoidance, minimization, or mitigation measures proposed in ad
dition to those included in the federal environmental determination. 

(d) Validity of previous environmental determinations and 
reevaluation. Another entity’s environmental determination shall be 
re-evaluated if it was issued five years or more prior to the executive 
administrator’s environmental review and if: 

(1) the proposed project has not yet been implemented; 

(2) there has been substantial change in the proposed infra
structure project that is relevant to environmental concerns; and 











(3) there are significant new circumstances or information 
relevant to environmental impacts of the proposed action. 

(e) Dissemination of information about mitigation measures. 
The executive administrator may issue a public notice describing the 
outcome of the mitigation measure proposed in an environmental de
termination to interested agencies and public groups. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003503 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

DIVISION 2. FEDERAL PROJECTS 
31 TAC §§375.60 - 375.70 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.60. Definitions for Federally Funded Projects. 

(a) This section applies to federally funded financial assis-
tance. 
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(b) Unless specifically defined differently within this subchap
ter, the following terms and acronyms, used in this subchapter, mean: 

(1) Affected community--A community where the pro
posed project is expected to result in environmental impacts or 
potential human health or environmental effects including minority 
communities, low-income communities or federally-recognized Indian 
tribal communities. 

(2) Avoidance--Avoiding the impact altogether by not tak
ing a certain action or parts of an action during project implementation. 

(3) NEPA--The federal National Environmental Policy 
Act, 42 U.S.C. 4321 et seq. as amended. 

(4) Indian tribes--Federally recognized Indian tribes. 

(5) Minimization--Minimizing impacts by limiting the de
gree or magnitude of the action during project implementation. 

(6) Mitigation-

(A) avoiding; 

(B) minimizing; 

(C) rectifying an impact by repairing, rehabilitating, or 
restoring the affected environment; 

(D) reducing or eliminating the impact over time by 
preservation and maintenance operations during the life of the project; 
and 

(E) compensating for the impact by replacing or provid
ing substitute resources or environments. 

§375.61. Environmental Review Process. 

(a) Policy and purpose. This subchapter governs the environ
mental review of projects funded in whole or in part by the CWSRF. 
Environmental review of all proposed infrastructure projects is a con
dition of the use of federal CWSRF funds. This subchapter follows the 
procedures established by EPA for implementing the NEPA set forth at 
40 CFR Part 6. The environmental review must be completed prior to 
the release of federal funds for design and construction and the review 
is subject to public comment. The Applicant, at all times throughout 
the design, construction, and operation of the project, shall comply with 
the determinations resulting from the environmental review. 

(b) Types of environmental determinations. An environmental 
determination is issued by the executive administrator at the culmina
tion of the process described in this subchapter. After gathering and re
viewing relevant information and data, soliciting comments from state 
and federal agencies and receiving and analyzing public comments, the 
executive administrator will issue one of the following determinations: 

(1) a Categorical Exclusion, based on submission of infor
mation from the Applicant; 

(2) a Finding of No Significant Impact, based on review of 
the Applicant’s Environmental Information Document and the Board’s 
Environmental Assessment; or 

(3) a record of decision, based on an environmental impact 
statement. 

(c) General review by executive administrator. 

(1) The executive administrator shall conduct an inter-dis
ciplinary, inter-agency and public review consistent with the NEPA. 
The purpose of this review is to ensure that the proposed project will 
comply with the applicable local, state, and federal laws and regula
tions relating to the identification of the environmental impacts of a 
proposed project and the necessary steps required to avoid, minimize 

and, if necessary, mitigate such impacts. The scope of the environmen
tal review will depend upon the type of proposed action, the reasonable 
alternatives and the type of environmental impacts. 

(2) For all environmental determinations that are five years 
old or older, and for which the proposed infrastructure project has not 
yet been implemented, the executive administrator must re-evaluate the 
proposed financial assistance application as well as the environmen
tal conditions and public comment to determine whether to conduct a 
supplemental environmental in compliance with the NEPA, or to reaf
firm the original determination. If there has been substantial change 
in the proposed infrastructure project that is relevant to environmental 
concerns, or if there are significant new circumstances or information 
relevant to environmental concerns, the executive administrator must 
conduct a supplemental environmental review and complete an appro
priate determination in compliance with the NEPA. The executive ad
ministrator may consider environmental determinations issued by other 
entities. 

§375.62. Types of Environmental Determinations: Categorical Ex-
clusions. 

(a) Projects eligible for categorical exclusions. Categorical 
Exclusions are generally available for projects that will not result in 
significant impacts on the quality of the human environment and that 
do not involve extraordinary circumstances. Projects that may be eli
gible for a categorical exclusion (CE) include the following: 












(1) those that include only minor upgrading or minor ex
pansion of system capacity; 

(2) the rehabilitation or functional replacement of existing 
system and system components such as distribution lines located within 
existing right-of-ways and easements; 

(3) the construction of new minor ancillary facilities lo
cated on the same property as existing facilities that do not affect the 
degree of treatment or the capacity of the works; and 

(4) the construction of facilities that will provide a capacity 
increase to serve a population of no greater than 30% the size of the 
existing population. 

(b) Projects not eligible for CE are: 

(1) Projects that would otherwise be eligible for a CE but 
due to extraordinary circumstances are not eligible for a CE; 

(2) the construction of new distribution lines; 

(3) actions not supported by the State or Regional Water 
Plan; and 

(4) projects needed primarily to serve future growth. 

(c) Extraordinary circumstances. Extraordinary circum
stances become known at any time during the planning, design or 
construction of a project and may cause the project to be ineligible for 
a CE. Extraordinary circumstances include, but are not limited to, the 
following known or expected impacts: 

(1) potentially significant environmental impacts on the 
quality of the human environment either individually or cumulatively 
over time; 

(2) disproportionally high and adverse human health or en
vironmental effects on any community, including minority, low-income 
or Indian tribes; 

(3) a significant effect on federal or state-listed threatened 
or endangered species or their critical habitat; 
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(4) a significant effect on national or state natural land
marks or property with national or state historic, architectural, prehis
toric, archeological or cultural value; 

(5) a significant effect on environmentally important natu
ral resource areas such as wetland, floodplains, significant agricultural 
lands, aquifer recharge zones, coastal zones, barrier islands, wild and 
scenic rivers and significant fish or wildlife habitat; 

(6) significant adverse air quality effects; 

(7) significant effect on the pattern and type of land use or 
growth and distribution of population including altering the character 
of existing residential areas; 

(8) significant public controversy about a potential envi
ronmental impact; 

(9) the cost-effectiveness of the project; and 

(10) any conflict with existing federal, state, local, or In
dian tribe environmental resources protection or land-use laws and reg
ulations. 

(d) Upon the discovery of extraordinary circumstances, the ex
ecutive administrator may deny a CE or rescind an existing CE. 

(e) Applicant requirements. An Applicant shall submit suffi 
cient information to clearly describe why the project is eligible for a CE 
including, but not necessarily limited to the following documentation: 

(1) a brief but complete description of the project; 

(2) an alternatives analysis demonstrating the cost-effec
tiveness of the project; 

(3) plan maps or maps of the project depicting the location 
of all construction areas, the planning area boundaries, and any known 
environmentally important natural areas; 

(4) the names of widely-circulated, local newspapers serv
ing the community affected by the project; 

(5) a discussion of the project’s eligibility for a CE under 
the criteria listed in subsection (a) of this section; and 

(6) a statement explaining why no extraordinary circum
stances, as listed in subsection (c) of this section, apply to the proposed 
action. 

(f) Review of proposed project eligibility for CE. The execu
tive administrator shall review the information submitted and may re
quest additional information as needed to complete the determination 
regarding the eligibility of a proposed project. 

(g) Public notice. The executive administrator’s determina
tion relating to a CE shall be subject to public notice which shall be 
published in a newspaper of wide circulation in the affected commu
nity. 

§375.63. Types of Environmental Determinations: Finding of No 
Significant Impact. 

(a) Purpose and applicability. A Finding of No Significant Im
pact (FONSI) may be issued if the proposed action will not have a 
significant effect on the human environment. A FONSI determination 
shall be based upon the information submitted by the Applicant and 
upon the issuance of an environmental assessment (EA) prepared by 
the executive administrator. 

(b) Environmental assessment. An EA is required when the 
proposed project is expected to result in environmental impacts and 
the significance of those impacts is not known. When the executive 
administrator preliminarily determines that the impacts will not be sig

nificant and may be addressed by ordinary avoidance, minimization, or 
mitigation measures, then an EA will be prepared. An EA will result 
in either the decision to issue a FONSI or to prepare an Environmental 
Impact Statement. An EA is required for proposed projects involving 
new construction. 

(c) Contents of an EA. 

(1) An EA shall include a brief discussion of the following: 

(A) the purpose and need for the proposed project and 
an estimate of cost of the project; 

(B) the alternatives considered, including the no action 
alternative, and the reasons for the rejection or acceptance of the alter
natives; 

(C) the affected environment, including baseline condi
tions that may be impacted by the proposed actions and the alternatives; 

(D) the environmental impacts of the proposed project 
and the alternatives, including any unresolved conflicts concerning al
ternative use of available resources; and 

(E) applicable environmental laws and executive or
ders. 

(2) The form of the EA generally shall include: 

(A) a listing or summary of coordination and consulta
tion undertaken with any federal, state, local or Indian tribe government 
regarding compliance with applicable environmental laws and execu
tive orders; 

(B) identification and description of the mitigation mea
sures considered, including any avoidance, minimization, or mitigation 
measures that must be adopted to ensure the proposed project will not 
have significant impacts; and 

(C) incorporation of documents by reference, including 
the Environmental Information Document submitted by the Applicant. 

(d) Contents of a FONSI. When the EA supports a finding that 
the proposed project will not have a significant effect on the human 
environment, then the Board may issue a FONSI. The FONSI must 
include the following components: 

(1) an EA; 

(2) a brief description of the reasons why there are no sig
nificant impacts; 

(3) any commitments to avoidance, minimization, or miti
gation measures that are essential to render the impacts of the proposed 
project insignificant; 

(4) the date of issuance and signature of the executive ad
ministrator; and 

(5) the executive administrator’s statement that the Appli
cant has committed to the avoidance, minimization, or mitigation mea
sures and that the Applicant has the ability and the authority to fulfill 
the commitment to mitigation; 

(e) Public comments and the issuance of FONSI. 

(1) The executive administrator shall publish the prelimi
nary FONSI for public comment for a period of at least thirty (30) days. 

(2) If no substantive comments are received, a FONSI may 
be issued and the Board may proceed with the proposed project subject 
to the avoidance, minimization or other mitigation measures identified 
in the FONSI. If substantive comments are received, then the execu-
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tive administrator shall respond to the comments and revise the FONSI 
accordingly, if necessary. 

(3) The executive administrator shall ensure that the avoid
ance, minimization, or mitigation measures necessary to the FONSI de
termination are enforceable and shall conduct appropriate monitoring 
of these measures. 

(f) Dissemination of information about mitigation measures. 
The executive administrator may issue a statement of findings describ
ing the outcome of the mitigation measure proposed in an environmen
tal determination to interested agencies and public groups. 

§375.64. Environmental Information Document: Applicant Require-
ments. 

(a) Applicant requirements. An Applicant shall prepare an En
vironmental Information Document (EID) in consultation with the ex
ecutive administrator when a project is not eligible for a CE, FONSI 
or when an Environmental Impact Statement (EIS) may be required. 
The executive administrator will provide guidance on the format and 
contents of the EID prior to the initiation of planning for the proposed 
project or as soon as practicable upon receipt of an application. An EID 
is not required when: 

(1) the project is eligible for a CE or requires the prepara
tion of an EIS; or 

(2) the Applicant prepares and submits a draft EIS and sup
porting documents. 

(b) Coordination. The Applicant shall coordinate the prepara
tion of the EID as well as consultations with appropriate federal agen
cies, state and local governments, Indian tribes and other potentially 
affected parties with the executive administrator. The Applicant must 
also notify the executive administrator regarding any private entities or 
organizations affected by the proposed project. 

(c) Contents of EID. The EID shall include, but is not limited 
to: 

(1) a description of the project; 

(2) the need for the proposed project; 

(3) the alternatives to the project, including the no action 
alternative; 

(4) the affected environment, including baseline conditions 
that may be impacted by the proposed project and the alternatives; 

(5) the environmental impacts of the proposed action and 
alternatives, including unresolved conflicts concerning alternative uses 
of available resources; 

(6) potential impact on resources protected by the federal 
environmental "cross-cutter" statutes, regulations and executive orders; 

(7) proposed mitigation measures supporting the issuance 
of a FONSI or a Record of Decision; 

(8) documentation showing that the requisite public partic
ipation requirements have been satisfied; and 

(9) any other information required by the executive admin
istrator. 

§375.65. Decision to Prepare an Environmental Impact Statement: 
Notice of Intent. 

(a) Notice of intent to prepare an EIS. When the executive ad
ministrator recommends the issuance of an EIS, a notice of intent will 
be published in the Texas Register in order to provide the public with 
the opportunity to participate in a scoping meeting. 

(b) Contents of notice of intent. The notice of intent shall con
tain information about a scoping meeting which shall be held no sooner 
than fifteen days after the publication of the notice of intent. The pub
lic comment period for the proposed scope of the EIS shall be at least 
forty-five days. 

§375.66. Types of Environmental Determinations: Record of Deci-
sion. 

(a) General. A record of decision (ROD) results from an ex
tensive environmental review of a proposed project’s potential envi
ronmental impacts as detailed in an EIS. 

(b) Contents of record of decision. A ROD records the Board’s 
decision on the proposed project and must include the following com
ponents: 

(1) a brief description of the proposed project and the al
ternatives considered in the EIS as well as the environmental factors 
considered and the project’s impacts; 

(2) commitments to implement avoidance, minimization, 
or mitigation measures; 

(3) an explanation if the environmentally preferred alterna
tive was not selected; 

(4) responses to substantive comments on the final EIS; 

(5) the executive administrator’s statement that the Appli
cant has committed to the avoidance, minimization, or mitigation mea
sures and that the Applicant has the ability and the authority to fulfill 
the commitment to the measures; and 

(6) the date of issuance and the signature of the executive 
administrator. 

(c) Issuance of the ROD. The issuance of a ROD allows the 
Applicant to proceed with the proposed action subject to avoidance, 
minimization, or mitigation measures described in the ROD. The ROD 
shall be made available to the public. 

(d) Monitoring of avoidance, minimization, or mitigation 
measures. The executive administrator shall ensure that adequate 
monitoring of the avoidance, minimization, or mitigation measures 
occurs throughout the construction of the project. Additionally all 
contracts, plans, specifications and other applicable documents used 
during the planning, design and construction of the project shall 
contain reference to or descriptions of the avoidance, minimization, or 
mitigation measures. 

(e) Dissemination of information about mitigation measures. 
The executive administrator issues a statement of findings describing 
the outcome of the mitigation measure proposed in an environmental 
determination to interested agencies and public groups. 

§375.67. Environmental Impact Statements. 
(a) Purpose and applicability. An EIS examines impacts from 

the proposed project that significantly affecting the human environ
ment, requires close coordination with the TWDB and other agencies 
and results in the issuance of a Record of Decision. 

(b) Required EIS. An EIS shall be prepared for: 

(1) new regional water supply systems for a community 
with a population greater than 100,000; 

(2) actions likely to have a significant adverse effect on: 

(A) local ambient air quality; 

(B) local ambient noise levels; 

(C) surface water reservoirs or navigation projects; 
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(D) the environment due to the releases of radioactive, 
hazardous or toxic substances or biota; 

(E) federal or state natural landmarks or any property 
eligible for the national or state register of historic places; or 

(F) environmentally important natural resources such 
as wetland, floodplains, significant agricultural lands, aquifer recharge 
zones, coastal zones, barrier islands, wild and scenic rivers and signif
icant fish or wildlife habitat; 

(3) actions inconsistent with federal, state, local or Indian 
tribe environmental, resources protection or land use laws or approved 
land use plans or regulations; 

(4) actions likely to significantly affect the pattern and type 
of land use or growth and distribution of population including altering 
the character of residential areas; 

(5) actions that in conjunction with federal, state, local or 
Indian tribe projects likely to produce significant cumulative impacts; 
and 

(6) actions with uncertain environmental effects or highly 
unique environmental risks that are likely to be significant. 

§375.68. Environmental Impact Statement: Applicant Requirements. 
(a) Third party contractor. The Applicant shall contract with 

a third-party contractor at its own expense to prepare an EIS and any 
associated documents required for consideration by the executive ad
ministrator. 

(b) Executive administrator approval. The executive adminis
trator must participate in and approve of the Applicant’s selection of the 
third-party contractor. The third party contractor shall be selected on 
the basis of its qualifications to prepare the EIS, including experience 
with data collection and analyses as well as with the clear presentation 
of information and data. The third-party contractor shall be responsible 
for providing technical advice to the Applicant and for receiving and 
incorporating technical advice from the executive administrator. 

(c) The third-party contractor shall not have any financial or 
other interest in the proposed project and must submit a disclosure 
statement to the executive administrator documenting the fact that it 
has no financial or other interest in the project. 

(d) Contract with third party. The Applicant and the executive 
administrator must agree to the creation and terms of a contract with 
the third party jointly selected by them to prepare the EIS. The contract 
terms must ensure that the third party does not have recourse to the 
TWDB or the Environmental Protection Agency for financial or other 
claims arising under the contract. 

(e) The third-party contractor shall cooperate with the execu
tive administrator and shall provide draft documents, analyses and con
clusions that adequately assess the relevant environmental issues for 
review, comment and direction from the executive administrator. The 
executive administrator shall have sole responsibility to ensure that the 
EIS and any associated documents adequately address the relevant en
vironmental issues. 

§375.69. Proposed Project Alterations. 
(a) Proposed project changes during review. The Applicant 

must notify the executive administrator if during the environmental re
view process, the Applicant: 

(1) changes its plans for the project as originally submitted; 
or 

(2) changes its schedule for the project from the originally 
submitted schedule. 

(b) Alterations of proposed project. Any alteration to a project 
after the issuance of an environmental determination requires the Ap
plicant to timely notify the executive administrator in writing. The Ap
plicant shall briefly describe the reasons for the alterations in the pro
posed project. 

(c) The executive administrator shall examine the contract 
documents, application and other related documents to evaluate the 
proposed alterations to ensure consistency with the environmental 
determination. The executive administrator’s review of proposed 
project alterations may result in: 

(1) the reaffirmation of the original environmental determi
nation; 

(2) the issuance of a FONSI when a CE has been revoked, 
or the issuance a public notice that the preparation of an EIS will be 
required; 

(3) the issuance of an amendment to a FONSI, or the revo
cation of a FONSI and the issuance of a public notice that the prepara
tion of an EIS will be required; or 

(4) the issuance of a supplement to a ROD, or the revoca
tion of the ROD and issuance a public notice that financial assistance 
for the proposed project will not be provided. 

(d) Minor changes to the proposed or reviewed project that 
do not create previously unconsidered adverse environmental impacts 
usually will not affect the ability of the proposed project alterations to 
proceed without additional formal environmental review. 

(e) Major changes to the proposed or reviewed project that are 
previously unexamined and that have the potential to create adverse 
environmental impacts may result in a decision to revoke a CE or a 
FONSI and to proceed with a more detailed level of environmental 
review consistent with this subchapter. 

§375.70. Use of Environmental Determinations Prepared by Other 
Entities. 

(a) Adoption of previous determination. The executive admin
istrator may adopt previous environmental determinations issued by the 
EPA and other federal agencies whose determinations were produced 
through procedures in compliance with the NEPA. The executive ad
ministrator must re-evaluate the proposed financial assistance applica
tion as well as environmental conditions and public comment to deter
mine whether to conduct a supplemental environmental review of the 
action and complete an appropriate document in compliance with the 
NPEA, or to reaffirm the original determination. 

(b) Previously required avoidance, minimization, or mitiga
tion measures. Any and all avoidance, minimization, or mitigation 
measures specified in the previous determinations shall be applied as 
conditions of the commitment and closing for financial assistance doc
uments and shall be consistent with the requirements of this subchapter. 

(c) Method of adoption of previous determination. The ex
ecutive administrator will adopt the previous determination by means 
of a statement of findings when the proposed project and its previous 
determination will be adopted without substantial modifications. The 
executive administrator may also adopt the previous determination in a 
FONSI detailing the modifications to the proposed project, the poten
tial environmental impacts identified during an environmental review, 
and any avoidance, minimization, or mitigation measures proposed in 
addition to those included in the federal environmental determination. 

(d) Validity of previous environmental determinations and re
evaluation. Another entity’s environmental determination shall be re
evaluated if it was issued five years or more prior to the executive ad
ministrator’s environmental review and if: 
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(1) the proposed project has not yet been implemented; 

(2) there has been substantial change in the proposed infra
structure project that is relevant to environmental concerns; and 

(3) there are significant new circumstances or information 
relevant to environmental impacts of the proposed action. 

(e) Dissemination of information about mitigation measures. 
The executive administrator issues a statement of findings describing 
the outcome of the mitigation measure proposed in an environmental 
determination to interested agencies and public groups. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003504 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

♦ ♦ ♦ 
SUBCHAPTER F. ENGINEERING REVIEW 
AND APPROVAL 
31 TAC §§375.80 - 375.83 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.80. Applicability. 

This subchapter applies to financial assistance for state funded and fed
erally funded loans. 

§375.81. Engineering Feasibility Report. 

(a) The Applicant shall submit an engineering feasibility re
port signed and sealed by a professional engineer registered in the State 
of Texas. The report, based on guidelines provided by the executive ad
ministrator, shall provide: 

(1) a description and purpose of the project; 

(2) the names of the entities to be served, current popula
tion and projections of future population; 

(3) the cost of the project; 

(4) a description of the alternatives considered and reasons 
for selecting the proposed project; 

(5) sufficient information to evaluate the engineering fea
sibility and biddability and constructability; 

(6) maps and drawings as necessary to locate and describe 
the project area; 

(7) sufficient detail to document that the project will rem
edy the issues and problems that were evaluated for rating on the IUP; 

(8) documentation of the project’s cost effectiveness; 
projects implementing new systems or significantly altering current 
systems may require a detailed cost-effective analysis, including 
detailed operation and maintenance costs, to document program 
eligibility; 

(9) a discussion of any known permitting, social, economic 
and cultural impacts that could result from project construction and 
implementation; and 

(10) any other information or data necessary to evaluate the 
proposed project. The Applicant must submit any additional informa
tion requested by the executive administrator to document the project’s 
eligibility for funding by the program. 

(b) Approval of Engineering Feasibility Report. The execu
tive administrator will approve the engineering feasibility report when: 

(1) the items listed in subsection (a) of this section have 
been completed, including any submission of documents in response 
to requests for additional information or data; 

(2) the appropriate environmental determinations have 
been completed in accordance with Subchapter E of this chapter 
and the Applicant has agreed to incorporate into project documents, 
including contracts, and all mitigation measures as a result of the 
environmental review; 

(3) the project and alternatives to the project have been an
alyzed and the proposed project is cost effective. 

(c) Request for project change. A request for a change, after 
the approval of the engineering feasibility report, to a project shall be 
granted only if the project remains consistent with the original project 
and if it will remedy the problems and issues identified in the project 
information form. Significant changes in a project require previous 
approval by the executive administrator and the Applicant shall: 

(1) provide a description of and the need for changes; 

(2) submit additional engineering or environmental infor
mation as requested by the executive administrator; 









(3) provide an estimate of any increase or decrease in total 
project costs resulting from the proposed change; and 

(4) certify that the proposed changes will not significantly 
alter the purpose of the project. 

§375.82. Contract Documents: Review and Approval. 

(a) Contract documents mean the documents that form the 
construction contracts and for alternative methods of project delivery, 
the documents that include construction and that may include other 
phases of the project. 

(b) An Applicant shall submit three copies of proposed con
tract documents, including the engineering plans and specifications, 
which shall be as detailed as would be required for submission to con
tractors bidding on the work. The Applicant shall provide the executive 
administrator with all contract documents proposed for bid advertising. 
The executive administrator shall review contract documents: 

(1) to ensure consistency with the approved engineering 
feasibility report and with approved environmental planning docu
ments; 

(2) to ensure the Applicant meets the requirements of bid
dability, operability and constructability; 

(3) to ensure consistency with state and federal law; 
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(4) to ensure the contract documents notify the contractor 
about the Board’s authority to audit and inspect during construction; 
and 

(5) to ensure compliance with other requirements as pro
vided in guidance forms and documents. 

(c) Other approvals. The Applicant shall obtain the approval 
of the plans and specifications from any other local, state and federal 
agencies having jurisdiction over the project. The executive admin
istrator’s approval is not an assumption of the Applicants’ liability or 
responsibility to conform to all requirements of applicable laws relat
ing to design, construction, operation or performance of the project. 

§375.83. Advertising and Awarding Construction Contracts. 

(a) Applicable laws and rules. The Applicant shall comply 
with State procurement laws and rules and with applicable federal pro
curement rules depending on the source of the funds for the financial 
assistance. 

(b) Executive administrator approval required. The Applicant 
shall not proceed to advertising for bids on the project until express 
written approval of the solicitation documents has been received from 
the executive administrator. 

(c) Changes prior to award. If the Applicant needs to alter the 
plans and specifications or the contract documents after the executive 
administrator’s approval, then the Applicant shall provide the informa
tion relating to the change and the reasons therefore. The executive 
administrator must affirmatively approve the changes. This subsection 
does not apply to addenda issued in the ordinary course of the solicita
tion. 

(d) Contract award. The text of a construction contract or a 
contract containing construction phase work submitted for approval 
prior to advertising shall contain the same language and provisions as 
the contingently executed contract. 

(e) Pre-construction conference. The Applicant shall conduct 
a preconstruction conference on significant construction contracts 
to address the contents of the executed contract documents with the 
project owner, the project engineer, the prime contractor, and other 













appropriate parties in attendance. The Applicant shall provide the 
executive administrator with at least five days advance notice of the 
date, time and location of the conference. 

(f) Notice to proceed. The executive administrator shall re
view the executed contract documents and upon acceptance of same 
shall advise the Applicant that a notice to proceed may issue to the 
contractor. 

(g) No liability. The executive administrator and the Board 
shall have no liability for any event arising out of or in any way related 
to the contracts for or construction of the project. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003505 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER G. LOAN CLOSINGS AND 
AVAILABILITY OF FUNDS 
31 TAC §§375.90 - 375.93 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.90. Applicability. 

This subchapter applies to state funded financial assistance and to fed
erally funded financial assistance. 

§375.91. Loans Secured by Bonds or other Authorized Securities. 

(a) Disbursement required. No loan shall close unless the Ap
plicant provides an outlay report requesting a disbursement at least 
seven days prior to the loan closing date. 

(b) Instruments needed for closing. The documents that shall 
be required at the time of closing shall include the following: 

(1) evidence that applications have been filed for all 
licenses, permits, registrations, and other authorizations required by 
local, state and federal laws and rules that are necessary for planning, 
design, acquisition and construction of the authorized project; 

(2) a certified copy of the ordinances or resolutions adopted 
by the governing body authorizing the issuance of debt sold to the 
Board that has received prior approval by the executive administrator 
and that shall have sections providing as follows: 

(A) that an escrow or trust account shall be created that 
shall be separate from all other funds and as follows: 

(i) the account shall be maintained at a designated 
state depository institution or a properly chartered and licensed trust 
institution approved by the executive administrator; 

(ii) funds shall not be released from the escrow or 
trust account without approval of the executive administrator who shall 
issue written authorization for the release of the funds; 

(iii) escrow and trust account statements shall be 
provided on a monthly basis to the executive administrator; 

(iv) the investment of any loan or grant proceeds de
posited into an approved escrow or trust account, including any pro
ceeds invested with an investment pool, shall be handled in a manner 
that complies with the Public Funds Investment Act, Texas Govern
ment Code, Chapter 2256 as amended; and 

(v) the escrow or trust account shall be adequately 
collateralized in a manner sufficient to protect the Board’s interest in 
the Project in a manner that complies with the Public Funds Collateral 
Act; Texas Government Code, Chapter 2257, as amended. 

(B) that a home rule municipality with a population of 
more than 1,000,000 persons whose charter provides for an elected 
comptroller, auditor or treasurer may execute a Trust and Agency Cer
tificate in lieu of establishing an escrow account or trust account in ac
cordance with the Local Government Code, Chapter 104, as amended; 
and 
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(C) that a construction fund shall be created at a des
ignated state depository institution that shall be kept separate from all 
other funds of the Applicant. 

(D) that the Applicant fix and maintain rates, in accor
dance with state law, and to collect charges to provide adequate opera
tion and maintenance of the project; 

(E) the use of a book-entry-only system; 

(F) the use of a paying agent/registrar that is a Deposi
tory Trust Company (DTC) participant; 

(G) the payment all DTC closing fees assessed by the 
Board’s custodian bank be directed to the Board’s custodian bank by 
the Applicant; 

(H) evidence that one fully registered bond has been 
sent to the DTC or to the Applicant’s paying agent/registrar prior to 
closing; 

(I) the initial payment made to the Board be paid via 
wire transfer at no cost to the Board; 

(J) the partial redemption of bonds or other authorized 
securities be made in inverse order of maturity; 

(K) that insurance coverage be obtained and maintained 
in an amount sufficient to protect the Board’s interest in the project; 

(L) that the Applicant, or an obligated person for whom 
financial or operating data is presented, will undertake, either individu
ally or in combination with other issuers of the Applicant’s obligations 
or obligated persons, in a written agreement or contract to comply with 
requirements for continuing disclosure on an ongoing basis as required 
by Securities and Exchange Commission (SEC) rule 15c2-12 and de
termined as if the Board were a Participating Underwriter within the 
meaning of such rule, such continuing disclosure undertaking being 
for the benefit of the Board and the beneficial owner of the political 
subdivision’s obligations, if the Board sells or otherwise transfers such 
obligations, and the beneficial owners of the Board’s bonds if the polit
ical subdivision is an obligated person with respect to such bonds under 
rule 15c2-12. The ordinance or resolution shall also contain any other 
requirements of the SEC or the IRS relating arbitrage, private activity 
bonds or other relevant requirements regarding the securities held by 
the Board. 

(M) the maintenance of current, accurate and complete 
records and accounts in accordance with generally accepted account
ing standards to demonstrate compliance with requirements in the loan 
documents; 

(N) the Applicant shall annually submit an audit, pre
pared by a certified public accountant in accordance with generally ac
cepted auditing standards; 

(O) the Applicant shall submit a final accounting at the 
final release of retainage; 

(P) the Applicant shall document the adoption of a wa
ter conservation program and the implementation of an approved water 
conservation program for the duration of the loan; 

(Q) the Applicant’s agreement to comply with special 
environmental conditions specified in the Board’s environmental de
termination as well as with any applicable Board laws or rules relating 
to use of the loan funds; 

(R) that the Applicant shall establish a dedicated source 
of revenue for repayment of the financial assistance; 

(S) that interest payments shall commence no later than 
1 year after the date of closing and annual principal payments will com
mence either one year after completion of project construction; and 

(T) any other recitals mandated by the executive admin
istrator. 

(3) unqualified approving opinions of the attorney general 
of Texas and, if bonds or other authorized securities are issued, a certi
fication from the comptroller of public accounts that such debt has been 
registered in that office; 

(4) an unqualified approving opinion by a recognized bond 
attorney; 

(5) assurances that the Applicant will comply with any spe
cial conditions specified by the Board’s environmental determination 
until all financial obligations to the state have been discharged; 

(6) a private placement memorandum containing a detailed 
description of the issuance of debt to be sold to the Board. The Appli
cant shall submit a draft private placement memorandum at least 30 
days prior to loan closing; a final electronic version of the memoran
dum shall be submitted no later than seven days before closing; and 

(7) any additional information specified in writing by the 
executive administrator. 

(c) Certified transcript. Within sixty (60) days of closing the 
loan, the Applicant shall submit a transcript of proceedings relating to 
the debt purchased by the Board that shall contain those instruments 
normally furnished by a purchaser of debt. 

(d) Phased closing. The executive administrator may deter
mine that closing a loan in phases is appropriate when: 

(1) the project has distinct phases for planning, design, ac
quisition and for construction or if any one of the phases can be logi
cally and practically divided into discrete sections; 

(2) the project utilizes the design-build or construction 
manager-at-risk process or any process wherein there is simultaneous 
design and construction; 

(3) there are limitations on the availability of funds; 

(4) additional oversight is required due to the financial con
dition of the Applicant or the complexity of the project; or 

(5) due to any unique facts arising from the particular trans
action. 

§375.92. Disbursement of Funds. 

(a) Method of accessing funds. Applicants shall submit an out
lay report supported by detailed invoices of expenditures for reimburse
ment of past costs or for releases from an escrow or trust account, as 
applicable. The outlays and the releases from escrow or trust account 
shall be consistent with the approved project schedule 

(b) Sequence of availability of funds. Financial assistance 
shall be available for disbursement in the following sequence: 

(1) for planning and permitting costs, after receipt of exe
cuted contracts for the planning or permitting phase, and after approval 
of a water conservation plan and a project schedule; 

(2) for design costs, after receipt of executed contracts for 
the design phase, after approval of an engineering feasibility report, a 
project schedule and the Board’s approval of the environmental review; 
and 

(3) for construction costs, after issuance of any applicable 
permits, and after contract documents, including plans and specifica

35 TexReg 5780 July 2, 2010 Texas Register 



♦ ♦ ♦ 

tions and a project schedule are approved and executed construction 
documents are contingently awarded. 

(c) Outlay reports. Applicants shall submit outlay reports, in 
a form determined by the executive administrator, as follows: 

(1) at loan closing for incurred costs; 

(2) for financial assistance for planning, acquisition and de
sign, quarterly; and 

(3) for financial assistance for construction, monthly. 

(d) Environmental affirmation. The release of federal funds 
for design, acquisition, and construction or for a pre-design funding 
option project shall not occur until the executive administrator summa
rizes the project’s environmental review and informs the Board about 
recommended mitigation measures. The Board may affirm or alter the 
conditions of the original commitment or withdraw the commitment 
based upon the environmental review and mitigation measures. 

(e) Escrow of funds. The executive administrator may release 
funds to an escrow or trust account at the time of closing of the loan or 
closing of a portion of the loan. Releases from escrow shall occur se
quentially as described in subsection (b) of this section. The Applicant 
shall submit outlays for all expenses incurred for the prior sequence of 
work prior to the release of funds for the next sequence of work. 

(f) Consistency for project schedules and outlays. The execu
tive administrator shall ensure that projects proceed in accordance with 
approved project schedules as closely as possible, and that outlays are 
submitted as required in subsection (c) of this section 

§375.93. Surplus Funds. 

(a) Surplus funds means those funds remaining after the ap
proved project is completed. 

(b) After the final accounting, the executive administrator shall 
notify the Applicant if surplus funds exist and advise the Applicant that 
the surplus funds may be used only for: 

(1) payment of bonds in inverse order of maturity; 

(2) deposit into the interest and sinking fund; or 

(3) enhancements to the project that are explicitly approved 
by the executive administrator, including green components. 

(c) Determination of the use of any surplus funds is within the 
sole discretion of the executive administrator. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003506 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

SUBCHAPTER H. CONSTRUCTION AND  
POST CONSTRUCTION REQUIREMENTS 
31 TAC §§375.100 - 375.110 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.100. Applicability. 

This subchapter applies to state funded and to federally funded projects. 

§375.101. Inspection During Construction. 

(a) Applicant’s inspection. The Applicant shall provide for the 
adequate qualified inspection of the project under the supervision of a 
registered engineer and shall require the engineer’s assurance that the 
work is being performed in a satisfactory manner in accordance with 
the approved plans and specifications and other engineering design or 
permit documents, approved alterations or changes, and in accordance 
with the requirements in the environmental determination applicable 
to the project and to the sound engineering principles and construction 
practices. 

(b) Board’s inspection. The executive administrator may, at 
his discretion, inspect the construction and materials of any project at 
any time. The purpose of the inspection is to determine whether the 
contractor is substantially complying with the approved engineering 
plans of the project and is constructing the project in accordance with 
sound engineering principles and the approved project schedule. The 
inspection by the Board does not subject the state to any civil liability. 

(c) Scope of inspections. Inspections may include, but are not 
limited to: 

(1) review of the physical conditions at the construction 
sites, including compliance with environmental mitigation measures; 

(2) review of documents related to the construction 
projects, including but not limited to: 

(A) payroll, daily attendance, and any other records re
lating to person employed during the construction, and records relating 
to the Davis Bacon Act and related federal laws and regulations relat
ing to prevailing wage rates; 

(B) invoices, receipts for materials, accounting ledgers 
and any other documents related to expenditure of funds to facilitate 
tracking project’s progress; 

(C) evidence of testing of installed materials and equip
ment; 

(D) deviations from approved plans and specifications; 

(E) change orders and supporting documents; and 

(F) review of any other documents to ensure compli
ance with the terms of the approved contract documents and the Board’s 
rules. 

(d) Inspectors may document issues to ensure compliance with 





applicable laws, rules and contract documents, and may recommend to 
the owner that certain corrective actions occur to ensure compliance 
with laws, rules and approved plans and specifications. 

(e) The Applicant shall provide the inspectors with a response 
to the issues relating to compliance. 

§375.102. Alterations During Construction. 

(a) Changes after approval of engineering feasibility report. 
The Applicant shall notify the executive administrator of any changes 
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to the project that occur after the approval of the report but prior to 
the start of construction. The executive administrator shall review the 
proposed changes and notify the Applicant if additional engineering or 
other information is required. No changes may be implemented with
out the express written approval of the executive administrator. 

(b) Changes during construction. Any proposed change to the 
construction contract must be submitted to the executive administrator 
in the form of a formal change order; the change order will be reviewed 
for compliance with program requirements. Depending upon the scope 
and complexity of the proposed change, approval by the executive ad
ministrator also may require amendments to other engineering and en
vironmental documents. 

§375.103. Force Account. 
Force Account Policy. The executive administrator expects that all 
significant elements of a project shall be constructed with skilled 
laborers and mechanics obtained through the competitive bidding 
process. Notwithstanding that expectation, the Applicant, with the 
prior approval of the executive administrator, may utilize its own 
employees and equipment for inspection or minor construction upon 
a showing that it possesses the necessary competence required to 
accomplish such work and that the work can be accomplished more 
economically by the use of the force account method. 

§375.104. As Built Plans. 
After a project is completed, the Applicant shall notify the executive 
administrator that of the receipt of a complete set of as-built drawings 
of the project from the project construction engineer. 

§375.105. Certificate of Approval and Project Completion. 
(a) Purpose. A Certificate of Approval (certificate) shall be 

issued by the executive administrator upon the completion of all work 
under each prime construction contract. 

(b) Final prime construction contract. A certificate shall be 
issued at the completion of all work under the final prime construction 
contract. This certificate will be transmitted to the Applicant as well as 
a statement that the project is complete and that the Board’s inspection 
process is complete. 

§375.106. Final Accounting. 
Within sixty days of Applicant’s receipt of the certificate of approval for 
the final prime construction contract and the final inspection report, the 
Applicant shall submit a final accounting and a final funds requisition 
form. 

§375.107. Records Retention. 
The Applicant shall retain all documents, records, invoice, and records 
whether in electronic form or otherwise relating to the expenditure of 
all financial assistance from the CWSRF for a period of three full state 
fiscal years after the completion of the project and the final certificate 
of approval. 

§375.108. Release of Retainage. 
(a) Retainage. The Applicant will withhold a minimum of five 

percent of each progress payment throughout the course of the con
struction contract. 

(b) Full release of retainage. The executive administrator will 
approve the full release of retainage on a contract when: 

(1) the Applicant’s engineer approves the contractor’s re
quest for release of retainage; and 

(2) the Applicant’s governing body approves the release of 
retainage. 

(c) Partial release of retainage. If a project is substantially 
complete, the executive administrator may approve a partial release of 
retainage. 

§375.109. Responsibilities of Applicant. 

After the satisfactory completion of the project, the Applicant remains 
responsible for compliance with applicable laws and rules relating to 
the project and to the financial assistance documents required by the 
Board resolution or the bond ordinance or resolution including but not 
limited to submission of an annual audit, implementation and enforce
ment of the approved water conservation program and other assurances 
made to the Board. The Board has a continuing interest in the state’s 
investment; therefore, the Applicant shall be subject to the continuing 
authority of the Board and the executive administrator through final 
payment of the financial assistance. 

§375.110. Authority of the Executive Administrator. 

(a) The financial assistance provided by the Board is based on 
the project’s economic feasibility, and the Board shares the Applicant’s 
desire to maintain this feasibility in the project’s operation and main
tenance at all times. The executive administrator shall periodically in
spect, analyze, and monitor the project’s revenues, operation, and any 
other information the Board requires in order to perform its duties and 
to protect the public interest. 

(b) After construction is complete, the executive administrator 
is authorized: 

(1) to inspect the project at any time. If the executive ad
ministrator determines that the project is being improperly or inade
quately operated and maintained to the extent that the project purposes 
are not being properly fulfilled or that integrity of the state’s invest
ment is being endangered, the executive administrator may require the 
Applicant to take corrective action; 

(2) to inspect certified copies of all minutes, operating bud
gets, monthly operating statements, contracts, leases, deeds, audit re
ports, and other documents concerning the operation and maintenance 
of the project; 

(3) to inspect and review the project and to obtain informa
tion through documents or interviews with appropriate personnel to en
sure the Applicant is complying with the requirements of the covenants 
of the bond indenture and/or the master agreement; 

(4) to inspect accounting and financial records to ensure 
that the Applicant maintains debt service fund accounts and all other 
fund accounts related to the CWSRF debt in accordance with standards 
set forth by the Governmental Accounting Standards Board; and 

(5) to request the Applicant to determine the status of com
pliance with mitigation measures as required in the final environmental 
determination. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003507 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 
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SUBCHAPTER I. NONPOINT SOURCE 
POLLUTION LINKED DEPOSITS PROGRAM 
31 TAC §§375.200 - 375.214 

STATUTORY AUTHORITY. 

These rules are proposed under the authority of Texas Water 
Code, Chapter 15, Subchapter J, §15.6041(a) relating to the 
manner in which financial assistance shall be provided; §15.605 
relating to rules necessary to carry out Subchapter J; and 
§15.609 relating to authority to charge fees. 

Cross-reference to statute: Texas Water Code Chapters 15, 16 
and 17. 

§375.200. Applicability. 
This subchapter applies to a program for linked deposits to eligible 
lending institutions to allow the lending institutions to provide loans 
for nonpoint source pollution control projects. 

§375.201. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise. 

(1) Eligible lending institution--A financial institution that 
makes commercial loans, is either a designated as a official state depos
itory by the Texas comptroller of public accounts, herein referred to as 
a state depository, or an institution of the Farm Credit System head
quartered in this state, agrees to participate in a linked deposit program 
established under §15.611 of the Water Code, and is willing to agree to 
provide collateral equal to the amount of linked deposits placed with it. 

(2) Individual water quality management plan--An 
approved land management plan that considers site-specific character
istics (such as soil types, slope, climate, vegetation and land usage) to 
improve or conserve water resources. 

(3) Linked deposit--A deposit governed by a linked deposit 
agreement between the Board and an eligible lending institution that 
requires that: 

(A) the eligible lending institution pay interest to the 
Board on the deposit at a rate equal to the asking yield for a U.S. Trea
sury note with a twelve-month maturity as of the date five days preced
ing the submission of all the documents required of the eligible lending 
institution requesting a linked deposit agreement; 

(B) the state not withdraw any part of the deposit except 
as according to the terms of the linked deposit agreement and the terms 
of this division; and 

(C) the eligible lending institution agree to lend the 
value of the deposit to a person at a rate not to exceed the interest paid 
by the eligible lending institution to the Board plus four percent. 

(4) Linked deposit agreement--A written agreement be
tween the Board, acting through the executive administrator, and an 
eligible lending institution providing for the deposit by the Board of an 
amount of funds from the CWSRF program account with the eligible 
lending institution executed pursuant to the authority and according to 
the conditions of this subchapter. 

(5) Pledged security--Means the securities authorized by 
these rules and the linked deposit agreement negotiated to secure the 
Board’s deposit of funds with the eligible lending institution. 

§375.202. Authorization to Execute Agreements. 
The executive administrator is authorized to execute a linked deposit 
agreement with an eligible lending institution to provide funds from 

the CWSRF program account according to and in compliance with this 
division. 

§375.203. Conditions Prior to Execution. 
(a) Before the executive administrator may execute a linked 

deposit agreement, a lending institution shall submit to the executive 
administrator: 

(1) the application of a person determined by the eligible 
lending institution to be eligible and creditworthy to receive a loan ac
cording the criteria of the institution; 

(2) a draft loan agreement with such person that: 

(A) identifies the principal amount of the loan that shall 
not exceed $250,000; 

(B) identifies the interest rate to be paid by the borrower 
that shall not exceed the interest rate paid by the eligible lending insti
tution to the Board plus four percent; 

(C) includes a repayment schedule that identifies the 
dates on which payments are due from the loan recipient to the lending 
institution; 

(D) limits the use of the loan funds to the project which 
is certified pursuant to this subchapter; and 

(E) contains all such other terms and conditions deter
mined by the eligible lending institution in its sole discretion to be rea
sonable for the purposes of a private loan agreement; 

(3) a certification: 

(A) from the eligible lending institution of the interest 
rate applicable to the proposed loan; 

(B) for proposed project as identified under this sub
chapter; and 

(4) such other information or documentation as determined 
by the executive administrator to be reasonable and necessary to fulfill 
the objectives of this division. 

(b) Before the executive administrator executes a linked de
posit agreement, the executive administrator shall review the informa
tion submitted in this section to determine if: 

(1) the lending institution is an eligible lending institution 
as defined §375.302 of this subchapter; 

(2) the documents submitted by the lending institution 
comply with the requirements of this division; and 

(3) execution of the linked deposit agreement fulfills the 
purposes and intent of this subchapter, the Clean Water Act, and the 
public interest. 

§375.204. Project Certifications. 
(a) If the proposed project is an agricultural or silvicultural 

nonpoint source pollution control project, in order to be eligible to re
ceive a linked deposit a director of a soil and water conservation district 
for the district in which the project is located must certify that: 

(1) the loan recipient has a water quality management plan 
certified by the State Soil and Water Conservation Board; and 

(2) the project furthers or implements such plan. 

(b) For all projects that are not an agricultural or silvicultural 
nonpoint source pollution control project, in order to be eligible to re
ceive a linked deposit the executive director must certify that the loan 
recipient’s proposed project implements the NPS Management Report. 

§375.205. Board Obligations in Linked Deposits. 
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(a) Upon execution of a linked deposit agreement by the exec
utive administrator and an eligible lending institution, the Board, acting 
through its executive administrator, shall: 

(1) deposit with the lending institution the amount of funds 
identified in the linked deposit agreement from the CWSRF program 
account; and 

(2) perform such other terms and conditions as specified in 
the linked deposit agreement. 

(b) The Board or the executive administrator may withdraw 
linked deposits and accrued interest from the lending institution with
out penalty according to the terms of the linked deposit agreement or 
if the institution ceases to be either a state depository or a Farm Credit 
System institution headquartered in Texas. 

§375.206. Lending Institutions Obligations in Linked Deposits. 
(a) Upon execution of a linked deposit agreement and receipt 

of funds from the Board, the lending institution shall: 

(1) provide collateral as required in this subchapter; 

(2) lend the value of the deposit being provided by the 
Board substantially according to the terms and conditions of the draft 
loan agreement submitted by the lending institution to the executive 
administrator; 

(3) pay to the Board interest on the deposit at a rate equal to 
the asking yield for a U.S. Treasury note with a twelve-month maturity 
as of the date five days preceding the submission of all the documents 
required of the eligible lending institution to the executive administra
tor requesting a linked deposit agreement; 

(4) submit compliance reports to the executive administra
tor annually providing information on loans made, the performance of 
the terms of the loan by the person receiving the loan from the lending 
institution and such other information or documents as specified in the 
linked deposit agreement; 

(5) return the amount of funds provided as a linked deposit 
as specified in the linked deposit agreement; and 

(6) perform such other terms and conditions as specified in 
the linked deposit agreement, this subchapter, the rules of the Board, 
and applicable federal and state law. 

(b) A delay in payment or a default on a loan by the recipient 
of the loan from the lending institution does not affect the validity of 
the deposit agreement or the repayment of the deposit in accordance 
with the terms of the deposit agreement. 

§375.207. Requirements after Execution. 
After the executive administrator has executed a linked deposit agree
ment, the executive administrator shall: 

(1) at the next available Board meeting and each month 
thereafter, provide a report to the Board that: 

(A) identifies all linked deposit agreements; and 

(B) the status of the loans made by lending institutions; 
and 

(2) in the event of noncompliance on the part of an eligible 
lending institution, inform the Texas comptroller of public accounts of 
the noncompliance and include information regarding the noncompli
ance in the monthly report to the Board. 

§375.208. No State Liability. 
The state is not liable to an eligible lending institution for payment of 
the principal, interest, or any late charges on a loan made to an approved 

Applicant. A linked deposit is not an extension of the state’s credit 
within the meaning of any state constitutional prohibition. 

§375.209. Collateral for Linked Deposits. 

(a) Eligible lending institutions shall secure funds that the 
Board deposits pursuant to a linked deposit agreement in an amount 
not less than the amount of the deposit under the linked deposit 
agreement: 

(1) increased by the amount of any accrued interest; and 

(2) reduced to the extent that the United States or an instru
mentality of the United States insures the deposit. 

(b) For the purposes of this subchapter, the value of securities 
shall be the market value obtained from a nationally-recognized, finan
cial information service based upon the previous day’s closing market 
quotations. 

(c) If the market value of the securities pledged by the eligible 
lending institution becomes less than the amount of funds on deposit in 
the depository by the Board, the executive administrator shall require 
that additional collateral be pledged immediately, or that the amounts 
of Board funds on deposit be reduced. If the collateral pledged by an 
eligible lending institution is in excess of that required by the market 
value of funds on deposit by the Board, the executive administrator 
may allow the release of the excess collateral. 

(d) Eligible lending institutions shall secure funds that the 
Board deposits pursuant to a linked deposit agreement using only the 
following as pledged securities except as further limited by subsection 
(e) of this section: 

(1) obligations, including letters of credit, of the United 
States or its agencies and instrumentalities; 

(2) direct obligations of this state or its agencies and instru
mentalities; 

(3) other obligations, the principal and interest of which are 
unconditionally guaranteed or insured by, or backed by the full faith 
and credit of, this state or the United States or their respective agencies 
and instrumentalities; and 

(4) obligations of states, agencies, counties, cities, and 
other political subdivisions of any state rated as to investment quality 
by a nationally recognized investment rating firm not less than A or 
its equivalent. 

(e) The following may not be used to secure funds that the 
Board deposits pursuant to a linked deposit agreement: 

(1) obligations whose payment represents the coupon pay
ments on the outstanding principal balance of the underlying mort
gage-backed security collateral and pays no principal; 

(2) obligations whose payment represents the principal 
stream of cash flow from the underlying mortgage-backed security 
collateral and bears no interest; 

(3) collateralized mortgage obligations that have a stated 
final maturity date of greater than 10 years; and 

(4) collateralized mortgage obligations the interest rate of 
which is determined by an index that adjusts opposite to the changes in 
a market index. 

(f) An eligible lending institution may substitute one group of 
securities eligible under this section and the linked deposit agreement 
for another group of securities eligible under this section and the linked 
deposit agreement. 
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(g) Within the limits of this section, the executive administra
tor may limit the selection of eligible investment securities for linked 
deposits in the linked deposit agreement. 

§375.210. Records of Depository. 
(a) Eligible lending institutions shall maintain a separate, ac

curate, and complete record relating to the pledged securities, the de
posit of the Board’s funds, and all transactions related to the pledged 
securities. 

(b) The comptroller or the executive administrator may exam
ine and verify at any reasonable time the pledged securities or a record 
an eligible lending institution maintains under this section. 

§375.211. Deposit of Pledged Security with Custodian. 
(a) An eligible lending institution shall deposit with a custo

dian a pledged security. The custodian and the executive administrator 
shall agree in writing on the terms and conditions for securing a linked 
deposit. 

(b) A custodian must be approved by the executive adminis
trator, either in the linked deposit agreement or separately, and be: 

(1) a state or national bank that: 

(A) is designated by the comptroller as an official state 
depository institution; 

(B) has its main office or a branch office in this state; 
and 

(C) has a capital stock and permanent surplus of $5 mil
lion or more; 

(2) the Texas Treasury Safekeeping Trust Company; 



(3) a Federal Reserve Bank or a branch of a Federal Re
serve Bank; or 

(4) a federal home loan bank. 

(c) A custodian holds in trust the pledged securities used to 
secure the Board’s deposit in the eligible lending institution. 

(d) A custodian, whether acting alone or through a permitted 
institution under §375.212 of this subchapter (relating to Custodian’s 
Deposit of Pledged Security with Another Institution), is for all pur
poses the bailee or agent of the Board. 

(e) On receipt of a pledged security, a custodian shall: 

(1) immediately identify on its books and records, by book 
entry or another method, the pledge of the security to the Board; and 

(2) promptly issue and deliver to the executive administra
tor a trust receipt for the pledged security. If the custodian deposits the 
pledged security pursuant to this subchapter, the trust receipt shall so 
indicate. 

(f) An eligible lending institution may not itself be the custo
dian of securities it pledges for the linked deposit, nor may it deposit 
the securities with an entity of which the eligible lending institution is 
a branch. 

(g) The eligible lending institution shall pay any charges of the 
custodian bank for accepting and holding the securities. 

§375.212. Custodian’s Deposit of Pledged Security with Another In-
stitution. 

(a) The custodian may deposit a pledged security with one of 
the following institutions: 

(1) a Federal Reserve Bank; 

(2) a clearing corporation as defined by §8.102, Texas 
Business and Commerce Code; 

(3) a bank eligible to be a custodian; or 

(4) a state or nationally chartered bank that is controlled by 
a bank holding company that controls a bank eligible to be a custodian. 

(b) The custodian may not deposit a pledged security with an 
eligible lending institution or an entity of which the eligible lending 
institution is a branch. 

(c) If a deposit is made under subsection (a) of this section, the 
institution to which the deposit is made shall: 

(1) hold the pledged security to secure funds the Board de
posits with the eligible lending institution; and 

(2) on receipt of deposit, immediately issue to the custo
dian an advice of transaction or other document that is evidence of the 
deposit of the pledged security. 

(d) An institution may apply book entry procedures when an 
investment security held by a custodian is deposited under this section. 
The records must at all times state the name of the custodian that de
posits an investment security in the institution. 

§375.213. Records of Custodian. 

(a) The custodian shall maintain a separate, accurate, and com
plete record relating to each pledged security and each transaction re
lating to a pledged security. 

(b) The comptroller or the executive administrator may exam
ine and verify at any reasonable time a pledged security or a record a 
custodian maintains under this section. The Board or its agent may in
spect at any time a pledged security evidenced by a trust receipt. 

(c) The custodian shall file a collateral report with the comp
troller in the manner and on the dates prescribed by the comptroller. 

§375.214. Audit and Examinations. 

As part of an audit or regulatory examination of an eligible lending in
stitution or custodian, the auditor or examiner shall examine and verify 
pledged securities and records maintained under this subchapter, and 
shall report any significant or material noncompliance with this sub
chapter to the comptroller and the Board. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003508 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 463-8061 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
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CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.369 

The Comptroller of Public Accounts proposes new §3.369, con
cerning sales tax holiday--certain Energy Star products. The 
new section implements House Bill 3693, 80th Legislature, 2007, 
which adds Tax Code, §151.333 regarding exemption for certain 
Energy Star qualified products sold during a three-day period in 
May. The new section also implements certain existing sections 
of the Tax Code to provide policy for tax treatment of items set 
out in §151.333. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be by clarifying the procedures 
for obtaining a sales and use tax exemption on the purchase of 
certain Energy Star appliances. This rule is proposed under Tax 
Code, Title 2, and does not require a statement of fiscal impli
cations for small businesses. There is no significant anticipated 
economic cost to individuals who are required to comply with the 
proposed rule. 

Comments on the proposal may be submitted to Bryant K. 
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711. 

The new section is proposed under Tax Code, §111.002 which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The new section implements Tax Code, §§151.0047, 151.0048, 
151.005, 151.007, 151.009, 151.010, 151.0101, 151.051, 
151.056, 151.101 and 151.333. 

§3.369. Sales Tax Holiday--Certain Energy Star Products. 
(a) Definitions. The following words and terms, when used 

in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Energy-efficient product--A product that has been des
ignated as an Energy Star qualified product under the Energy Star pro
gram jointly operated by the United States Environmental Protection 
Agency and the United States Department of Energy. 

(2) Exchange--The act of giving or taking one thing in re
turn for another. 

(3) Exemption period--The period beginning at 12:01 a.m. 
on the Saturday preceding the last Monday in May (Memorial Day) 
and ending at 11:59 p.m. on the last Monday in May. 

(4) Layaway sales--A transaction in which merchandise is 
set aside for future delivery to a person who makes a deposit, agrees 
to pay the balance of the purchase price over a period of time, and, 
at the end of the payment period, receives the merchandise. An order 
is accepted for layaway by the retailer when the retailer removes the 
items from normal inventory or clearly identifies the items as sold to 
the person. 

(5) Qualifying products--Energy-efficient products eligible 
for exemption from sales and use tax if purchased, leased or rented 

during the period described in paragraph (3) of this subsection as es
tablished under Tax Code, §151.333. Qualifying products are limited 
to the following energy-efficient products: 

(A) air conditioners priced at $6,000 or less (room and 
central units); 

(B) clothes washers; 

(C) ceiling fans; 

(D) dehumidifiers; 

(E) dishwashers; 

(F) incandescent or fluorescent light bulbs; 

(G) programmable thermostats; and 

(H) refrigerators (including mini-fridges) priced at 
$2,000 or less. 

(6) Rain check--A document assuring that a person can 
take advantage of a sale or special offer made by a seller at a later time 
if the item offered is not available. 

(b) Exempt sales. 

(1) Sales or use tax is not due on the sale of a qualifying 
product if the sale takes place during the exemption period. 

(2) There is no limit to the number of qualifying products 
one can purchase exempt from sales tax during the exemption period. 

(3) The exemption applies to each qualifying product sold 
during the exemption period, regardless of how many qualifying prod
ucts are sold on the same invoice to a person. For example, if a per
son purchases two refrigerators for $1,800 each, then both refrigerators 
qualify for the exemption, even though the person’s total purchase price 
($3,600) exceeds $2,000. 

(4) Rentals and leases of qualifying products, including 
"rent to own" contracts, qualify for exemption when the contract for 
the rental or lease is entered into during the exemption period. The ex
emption applies only to the specified rental or lease period designated 
by the contract. Extensions or renewals of rental or lease contracts 
do not qualify for the exemption unless the contract is renewed or 
extended during the exemption period. 

(c) Taxable sales. The exemption under this section does not 
apply to: 

(1) items not specifically identified in subsection (a)(5) of 
this section, including other types of energy-efficient products such as 
home insulation materials, water heaters, clothes dryers, attic fans, heat 
pumps, wine refrigerators, kegerators, freezers, or residential beverage 
chillers; 

(2) repair or replacement parts for Energy Star qualified 
products that are used to repair or remodel products already owned by 
a person and that do not otherwise qualify for exemption. For example, 
an individual may own a central air conditioner with a faulty compres
sor. The individual cannot obtain the exemption on the purchase of a 
new Energy Star qualified compressor; 

(3) the first $6,000 of an Energy Star qualified air condi
tioner that sells for more than $6,000. For example, if a person pur
chases an Energy Star qualified air conditioner that costs $6,055, then 
sales tax is due on the entire $6,055; 

(4) the first $2,000 of an Energy Star qualified refrigerator 
that sells for more than $2,000. For example, if a customer purchases 
an Energy Star qualified refrigerator that costs $2,055, then sales tax is 
due on the entire $2,055; 
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(5) system components sold individually. Qualifying prod
ucts must be sold as a unit in order to qualify for the exemption. The 
components cannot be priced separately and sold as individual items 
in order to obtain the exemption. For example, central air condition
ers priced at $6,000 or less must be sold as a unit in order to qualify 
for the exemption. If an Energy Star qualified central air conditioner 
sells for $7,000, the entire $7,000 charge is subject to tax and cannot 
be split into separate charges for a compressor, metering device, evap
orator coil and blower in order to qualify for the exemption; and 

(6) disposal fees charged for the removal of old appliances. 
Disposal or "haul away" fees charged for the removal of an old appli
ance are taxable as a waste removal service. 

(d) Sales of pre-packaged combinations containing both ex
empt and taxable items. 

(1) When a qualifying product is sold together with taxable 
merchandise in a pre-packaged combination or single unit, the full price 
is subject to sales tax unless the price of the qualifying product is sep
arately stated. For example, a clothes washer and clothes dryer sold as 
a "set" for a single price is taxable if the washer and dryer are separate 
appliances. A separately stated charge for the Energy Star rated wash
ing machine is eligible for the sales tax exemption during the holiday 
period. Tax is due on the dryer. An Energy Star rated combination 
washer and dryer unit that is designed to be sold as a single unit and 
that cannot be sold separately will, however, qualify for the exemption. 

(2) When a qualifying product is sold in a pre-packaged 
combination that also contains a taxable item as a free gift, and no ad
ditional charge is made for the gift, the qualifying product may qualify 
for the exemption under this section. For example, the sale of a dish
washer may include a free bottle of rinse aid. If the price of the set is 
the same as the price of the dishwasher sold separately, the product that 
is being sold is the dishwasher, which is exempt from tax if sold during 
the exemption period. Note: When a retailer gives a taxable item away 
free of charge, the retailer owes sales or use tax on the purchase price 
that the retailer paid for the item. See §3.301 of this title (relating to 
Promotional Plans, Coupons, Retailer Reimbursement). 

(e) Delivery charges. 

(1) Air conditioners and refrigerators. Delivery charges 
that are billed by the seller to the purchaser are included as part of 
the total sales price of a qualifying product, regardless of whether the 
charges are separately stated, and as such must be considered when 
determining whether air conditioners and refrigerators qualify for the 
exemption. The addition of delivery charges to the retail price of a re
frigerator or air conditioner will cause the loss of the exemption if the 
total price exceeds the applicable cap. For example, assume a person 
purchases an Energy Star qualified refrigerator priced at $1,985. The 
charge to deliver the refrigerator is $25, causing the total sales price to 
be $2,010. Since the total sales price of the refrigerator exceeds $2,000, 
the refrigerator does not qualify for the exemption, and tax is due on 
the total sales price of $2,010. 

(2) Items other than air conditioners and refrigerators. De
livery charges that are billed by the seller to the purchaser are exempt 
if the product sold is exempt. For example, delivery fees billed in con
nection with the sale of a qualifying energy-efficient dishwasher during 
the exemption period are exempt. 

(3) "Per item" delivery fees. Delivery charges billed on a 
"per item" basis must be properly allocated when a delivery to the same 
person contains both exempt and taxable items. Except as provided 
in paragraph (4) of this subsection, if multiple items are shipped on 
a single invoice, the delivery charges must be allocated to each item 
ordered and separately identified on the invoice. For example, assume 

that a person purchases a qualifying clothes washer tax-free during the 
exemption period. The same person also purchases a clothes dryer, 
which does not qualify for the exemption. The retailer charges the 
person an additional fee of $25 per appliance for delivery. The $25 
delivery fee connected to the delivery of the qualifying clothes washer 
is exempt from sales tax, but the $25 fee connected to the delivery of 
the clothes dryer is subject to tax. 

(4) "Flat rate" delivery fees. If the delivery charge is a flat 
rate per delivery address, and the amount charged is the same regardless 
of how many items are included in the delivery, for purposes of the 
exemption, the total charge may be attributed to one of the items in the 
delivery rather than proportionately allocated between the items. The 
delivery fee can be allocated to either an exempt qualifying product 
or a taxable product. The following examples illustrate the way these 
charges should be handled. 

(A) Delivery fee allocated to exempt item. Assume a 
seller charges a flat fee of $50 per customer address for delivery re
gardless of the number of items delivered to that address and during 
the exemption period, a person purchases an Energy Star qualified re
frigerator priced at $1,900, a taxable stove and a taxable microwave. 
The seller may attribute the $50 delivery charge to the sale of the re
frigerator bringing the sales price of the refrigerator to $1,950. The 
refrigerator sales price does not exceed $2,000, so it still qualifies for 
the exemption. The seller does not have to allocate the delivery charge 
between the refrigerator, stove and microwave. The sales invoice must 
clearly identify that the delivery charge was attributed to the exempt 
item and must separately state the tax due on the taxable items. 

(B) Delivery fee allocated to taxable item. Assume a 
seller charges a flat fee of $50 per customer address for delivery re
gardless of the number of items delivered to that address and during 
the exemption period, a person purchases an Energy Star qualified re
frigerator priced at $1,975 and a taxable stove. The seller may attribute 
the entire $50 delivery charge to the sale of the stove, thus allowing the 
total sales price of the refrigerator to remain $1,975. Since the refriger
ator sales price does not exceed $2,000 it still qualifies for the exemp
tion. The seller does not have to allocate the delivery charge between 
the refrigerator and stove. The sales invoice must clearly identify that 
the delivery charge was attributed to the taxable stove and must sepa
rately state the tax due on the taxable item. 

(f) Installation charges. A charge for the installation of a qual
ifying product purchased during the exemption period qualifies for ex
emption only if the item remains tangible personal property after in
stallation. If the product becomes real property after installation, the 
charge for installation labor may be taxable or nontaxable depending 
on whether the product is installed in residential or nonresidential prop
erty or as part of a new construction contract. 

(1) Tangible personal property. Products that are 
free-standing or mobile, such as clothes washers, dehumidifiers, re
frigerators, portable dishwashers and window or room air conditioning 
units are tangible personal property. If qualifying tangible personal 
property retains its identity as tangible personal property after instal
lation, the installation charge billed by the seller of the item becomes 
part of the sales price of the item. As part of the sales price, an 
installation charge billed by the seller qualifies for the exemption, even 
if the installation is performed after the exemption period. If however, 
the charge for installation of an Energy Star qualified refrigerator, 
which remains tangible personal property after installation, causes the 
total sales price to exceed $2,000, the entire charge of the refrigerator, 
delivery and installation, is taxable. 

(2) Improvements to real property. Items such as pro
grammable thermostats, central air conditioning units, ceiling fans 
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and built-in refrigerators and dishwashers that are plumbed, wired or 
otherwise permanently attached to a building structure are improve
ments to real property. For items that become improvements to real 
property, the taxability of the installation labor is determined by the 
type of jobsite: residential, new construction or nonresidential repair 
or remodeling. 

(A) Residential and new construction. No tax is due on 
charges for labor to install items such as ceiling fans, programmable 
thermostats or central air conditioning units in residential property or 
during a new construction project. See §3.291 of this title (relating to 
Contractors). 

(B) Nonresidential repair and remodeling. Nonresiden
tial repair and remodeling is a taxable service. Therefore, tax is due 
on charges for labor to install ceiling fans, built-in appliances, pro
grammable thermostats and central air conditioning units in existing 
nonresidential real property, regardless of when the installation is per
formed. Charges for installation labor performed on existing nonres
idential real property should be separately stated on the invoice from 
the sales price of the qualifying product. A lump sum charge for the 
purchase of a qualifying product and installation labor is subject to tax 
as the purchase of nonresidential repair and remodeling. See §3.357 of 
this title (relating to Nonresidential Real Property Repair, Remodeling, 
and Restoration; Real Property Maintenance). 

(g) Purchases by real estate developers, dealers, service 
providers and contractors. Real estate developers, dealers, service 
providers and contractors may purchase qualifying products tax-free 
during the sales tax holiday. 

(1) An exemption or resale certificate is not required, and 
there is no limit to the number of qualifying products such persons may 
purchase tax-free during the exemption period. 

(2) Held in inventory. Qualifying products purchased tax-
free during the exemption period may be held in inventory until ready 
for use. 

(A) No use tax is due if a qualifying product purchased 
tax free during the exemption period by a contractor, developer, etc., 
is subsequently incorporated into the realty of a contractor’s customer 
under a lump sum contract for new construction or residential repair 
and remodeling. See §3.291 of this title. 

(B) Sales tax is due on sales of qualifying products 
transferred to customers as part of a nonresidential repair and remod
eling contract preformed after the exemption period. Nonresidential 
repair and remodeling service providers are responsible for collecting 
sales tax from customers on sales of qualifying products under a 
separated contract or under a lump sum contract for nonresidential 
repair and remodeling, unless the transaction (the sale of the qual
ifying product) between the customer and service provider, dealer 
or contractor occurs during the exemption period under a separated 
contract. See §3.357 of this title. 

(h) Discounts and coupons. An Energy Star qualified air con
ditioner must be priced at $6,000 or less in order to qualify for the ex
emption. An Energy Star qualified refrigerator must be priced at $2,000 
or less to qualify for the exemption. A seller may offer a discount or 
a coupon that reduces the sales price of an Energy Star qualified air 
conditioner or refrigerator. A discount or a coupon affects the appli
cation of the exemption as explained in paragraphs (1) and (2) of this 
subsection. The total sales price of the product includes delivery and 
installation charges as explained in subsections (e) and (f) of this sec
tion. See §3.301 of this title. 

(1) Discounts. If a discount reduces the sales price of an 
Energy Star qualified air conditioner to $6,000 or less, or reduces the 

sales price of an Energy Star qualified refrigerator to $2,000 or less, the 
air conditioner or refrigerator qualifies for the exemption under this sec
tion. For example, a person buys an Energy Star qualified free-standing 
refrigerator that has a sales price of $2,050, including shipping, han
dling and installation of tangible personal property, from a seller who 
offers a 10% discount. After application of the 10% discount, the final 
sales price of the refrigerator is $1,845. The refrigerator is exempt be
cause its sales price does not exceed $2,000. 

(2) Coupons. When sellers accept a manufacture’s or other 
coupon as a part of the sales price of any taxable item, the value of the 
coupon reduces the sales price, the same as a cash discount, regardless 
of whether the retailer is reimbursed for the amount that the coupon 
represents. Therefore, a coupon can be used to reduce the sales price 
of an Energy Star qualified air conditioner to $6,000 or less, or to re
duce the sales price of an Energy Star qualified refrigerator to $2,000 
or less. The item then qualifies for exemption under this section. For 
example, a person buys an Energy Star qualified free-standing refriger
ator that has a sales price of $2,050, including shipping, handling and 
installation of tangible personal property, with a coupon worth $100. 
After application of the $100 coupon, the sales price of the refrigerator 
is $1,950. The refrigerator is exempt because its sales price does not 
exceed $2,000. 

(i) Rebates. 

(1) Retailer rebates. Rebates provided by a seller are cash 
discounts when given at the time of sale and as such are excludable 
from the tax base. The discount, like a discount when taken at the time 
of the sale, is a reduction in the amount subject to tax. 

(2) Third party and manufacturer rebates. Third party and 
manufacturer rebates occur after the sale and do not change the sales 
price of an item and therefore, do not affect whether the exemption pro
vided by this section applies. The full amount of the sales price, before 
the rebate, is used to determine whether the exemption applies. For 
example, if a person purchases an Energy Star qualified air conditioner 
for $6,050 and receives a $300 rebate from the manufacturer, the seller 
must collect tax on the $6,050 sales price of the air conditioner. 

(j) Layaway sales. The sale of a qualifying product under a 
layaway plan qualifies for exemption when either: 

(1) final payment is made by, and the merchandise is trans
ferred to, the purchaser during the exemption period; or 

(2) the purchaser selects the qualifying product and the 
seller accepts the order for the item during the exemption period, for 
immediate delivery upon full payment, even if delivery is made after 
the exemption period. 

(k) Rain checks. Qualifying products that are purchased dur
ing the exemption period with use of a rain check qualify for the exemp
tion regardless of when the rain check was issued. However, issuance 
of a rain check during the exemption period will not cause the purchase 
of a qualifying product to be exempt if the item is actually purchased 
after the exemption period. 

(l) Exchanges. 

(1) If a person purchases a qualifying product during 
the exemption period, and, after the exemption period has ended, 
exchanges the item for the same type of qualifying product of equal or 
lesser value, no additional tax is due. For example, a person purchases 
a $60 qualifying dehumidifier during the exemption period. After 
the exemption period, the person exchanges it for a $60 qualifying 
dehumidifier of a different brand. Tax is not due on the $60 sales price 
of the new dehumidifier. 
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(2) If a person purchases a qualifying product during the 
exemption period, and after the exemption period has ended, exchanges 
the product for the same type of qualifying product of greater value, 
tax is due on the difference between the prices of the two products. 
For example, assume a person purchases a $60 qualifying dehumidifier 
during the exemption period. After the exemption period, the person 
exchanges it for a $70 qualifying dehumidifier. Tax is due on the $10 
difference between the two sales prices. 

(3) If a person purchases a qualifying product during the 
exemption period, and after the exemption period has ended, exchanges 
the product for a different type of qualifying product, tax is due on the 
original sales price of the qualifying product the person obtained in the 
exchange. For example, assume a person purchases a $60 qualifying 
dehumidifier during the exemption period. After the exemption period, 
the person exchanges it for $60 in qualifying light bulbs. Tax is due on 
the $60 sales price of the qualifying light bulbs. 

(4) If a person purchases a qualifying product during the 
exemption period, and after the exemption period has ended, exchanges 
the products for a nonqualifying item, tax is due on the original sales 
price of the nonqualifying item. For example, assume a person pur
chases a $60 qualifying dehumidifier during the exemption period. Af
ter the exemption period, the person exchanges it for a $60 nonqualify
ing microwave. Tax is due on the $60 sales price of the nonqualifying 
microwave. 

(5) If a person purchases a qualifying product before the 
exemption period, but, during the exemption period, returns the product 
and receives credit on the purchase of a different qualifying product, 
no sales tax is due on the sale of the new product if the new item is 
purchased during the exemption period. For example, assume a person 
purchases a $60 qualifying dehumidifier before the exemption period. 
During the exemption period, the person returns the dehumidifier and 
receives credit on the purchase of a $70 qualifying ceiling fan. No tax is 
due on the sale of the ceiling fan if it is purchased during the exemption 
period. 

(m) Returned merchandise. For a 30-day period after the ex
emption period, when a person returns an item that would qualify for 
the exemption, no credit for or refund of sales tax shall be given unless 
the person provides a receipt or invoice that shows tax was paid, or the 
retailer has sufficient documentation to show that tax was paid on the 
specific item. 

(1) This 30-day period begins the Tuesday after the last 
Monday in May and ends 30 calendar days later with no exclusions 
for weekend days or holidays. 

(2) This 30-day period is set solely for the purpose of des
ignating a time period during which the purchaser must provide docu
mentation that shows that sales tax was paid on returned merchandise. 
The 30-day period is not intended to change a retailer’s policy on the 
time period during which the retailer will accept returns. 

(n) Purchases by means other than in person. A qualifying 
product purchased by mail, telephone, email, Internet or custom order 
qualifies for the exemption if: 

(1) the item is both transferred to and paid for by the person 
during the exemption period; or 

(2) the person orders and pays for the item and the seller ac
cepts the order during the exemption period for immediate shipment, 
even if delivery is made after the exemption period. The seller accepts 
an order when the seller has taken action to fill the order for immediate 
shipment. Actions to fill an order include placement of an "in date" 
stamp on a mail order, or assignment of an "order number" to a tele
phone order. An order is for immediate shipment when the purchaser 

does not request delayed shipment. An order is for immediate ship
ment notwithstanding that the shipment may be delayed because of a 
backlog of orders or because stock is currently unavailable to, or on 
back order by the seller. 

(o) Documenting exempt sales. A seller is not required to ob
tain an exemption certificate on sales of qualifying products during the 
exemption period; however, the retailer’s records should clearly iden
tify the type of item sold, the date on which the item was sold, and the 
sales price of the item. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003383 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 475-0387 

CHAPTER 7. PREPAID HIGHER EDUCATION 
TUITION PROGRAM 
SUBCHAPTER L. PREPAID TUITION UNIT 
UNDERGRADUATE EDUCATION PROGRAM: 
TEXAS TOMORROW FUND II 
34 TAC §§7.122, 7.125, 7.136, 7.141 

The Comptroller of Public Accounts (comptroller) proposes to 
amend §7.122, concerning definitions, §7.125, concerning re
demption of tuition units, §7.136, concerning transfers to insti
tutions on redemptions of tuition units, and §7.141, concern
ing effect of program termination on contract. These sections 
are amended to implement amendments to the Education Code 
by Senate Bill 1941, 81st Legislature, 2009 by adding career 
schools to the program and conforming calculation of the trans
fer value of tuition units to the year units are transferred or re
deemed. The prepaid tuition unit undergraduate education pro
gram was created in the 80th Legislature by House Bill 3900 
which allows a person to prepay the costs of all or a portion of a 
beneficiary’s undergraduate tuition and required fees at a gen
eral academic teaching institution, two-year institution of higher 
education, private or independent institution of higher education, 
or accredited out-of-state institution of higher education. 

Senate Bill 1941 enables beneficiaries of Texas Tuition Promise 
Fund contracts to use tuition units towards the cost of tuition and 
required fees at career schools. Previously, tuition units could 
only be used towards the cost of tuition and required fees at 
general academic teaching institutions, two-year institutions of 
higher education, private or independent institutions of higher 
education, or accredited out-of-state institutions of higher edu
cation. 

Senate Bill 1941 also clarifies that the calculation of the transfer 
value of tuition units is determined by data from the year in which 
the units  are transferred or redeemed rather than data from the 
year in which the units were purchased. 
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Section 7.122, new paragraph (4) is added to define ’career 
school’ and paragraphs (4) through (29) are renumbered. Para
graphs (2), (5), (15), and (27) are amended to add ’career school’ 
to the list of educational institutions. Paragraph (26) is amended 
to clarify that the calculation of Transfer Value is determined by 
data from the year in which tuition units are transferred or re
deemed rather than from the year in which tuition units are pur
chased. 

Section 7.125, subsections (a) and (e) are amended to include 
’career school’ in the list of educational institutions. 

Section 7.136, subsection (b) is amended to include ’career 
school’ in the list of educational institutions eligible to receive 
payment. 

Section 7.141, subsection (a) is amended to include ’career 
school’ in the list of educational institutions. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rules will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rules are in effect, the public benefit anticipated as 
a result of enforcing the rules will be by facilitating the broader 
use of the Texas Tomorrow Fund II program. The proposed 
amendment would have no fiscal impact on small businesses. 
There is no significant anticipated economic cost to individuals 
who are required to comply with the proposed rules. 

Comments on the proposed rules may be submitted to Linda 
Fernandez, Manager, Educational Opportunities and Investment 
Division, Post Office Box 13407, Austin, Texas 78711-3407, or 
transmitted electronically to linda.fernandez@cpa.state.tx.us. 

The amendments are proposed under Texas Education Code, 
§54.752(b)(1) which authorizes the Board to adopt rules to im
plement the Program. 

The proposed amendments implement Texas Education Code, 
§§54.751, 54.753, 54.754, 54.765, 54.767, 54.7671, 54.769, 
54.774, and 54.775. 

§7.122. Definitions. 

The following words, terms, and phrases, when used in this subchapter, 
shall have the following meanings: 

(1) "Accredited out-of-state institution of higher educa
tion" means a public or private institution of higher education that: 

(A) is located outside this state; and 

(B) is accredited by a recognized accrediting agency. 

(2) "Beneficiary" means the person designated under a pre
paid tuition contract as the person entitled to apply one or more tuition 
units purchased under the contract to the payment of the person’s un
dergraduate tuition and required fees at a general academic teaching 
institution, two-year institution of higher education, private or inde
pendent institution of higher education, career school, or accredited 
out-of-state institution of higher education. 

(3) "Board" means the Prepaid Higher Education Tuition 
Board. 

(4) "Career school" means a career school or college as de
fined by Education Code, §132.001 that offers a two-year associate de
gree as approved by the Texas Higher Education Coordinating Board. 




(5) [(4)] "Eligible educational institution" means a general 
academic teaching institution, two-year institution of higher education, 
private or independent institution of higher education, career school, or 
accredited out-of-state institution of higher education, that qualify as 
eligible educational institutions under Internal Revenue Code, §529. 

(6) [(5)] "Enrollment period" means the period established 
by the board during which a purchaser may enter into a contract with 
the board to purchase tuition units. The initial enrollment period is 
September 1 through the end of February. For beneficiaries who are 
newborn infants under one year of age at the time of enrollment, the ini
tial enrollment period will be extended to cover the period of Septem
ber 1 through July 31. These enrollment periods will apply annually 
thereafter subject to change by the board. The executive director may 
establish a provisional enrollment process to allow potential applicants 
to begin the enrollment process outside of the enrollment period with 
pricing to be established in the next enrollment period. 

(7) [(6)] "First payment due date" means  the date the fi rst 
payment is due after enrolling in the program and establishing a new 
prepaid tuition contract. The first payment due date will be specified 
in the prepaid tuition contract, and shall initially be established as May 
1st. The first payment due date serves as the anniversary date for estab
lishing the three-year holding period. The first payment due date may 
be changed subsequently by the board for future enrollment periods. 

(8) [(7)] "Fund" means the Texas Tomorrow Fund II. 

(9) [(8)] "General academic teaching institution" has the 
meaning assigned by Education Code, §61.003, except that the term 
does not include a public state college. 

(10) [(9)] "Market value" means an amount equal to the 
total purchase price of any unused tuition units, plus the portion of 
the total net earnings on assets of the Fund attributable to that amount 
(including any negative returns). 

(11) [(10)] "Matriculation" means enrollment as a member 
of the student body at an eligible educational institution. 

(12) [(11)] "Paid  in  full" means that all the required pay
ments for the tuition units and any assessed fees under the prepaid tu
ition contract have been received and credited to the account. 

(13) [(12)] "Pay-As-You-Go" means purchasing tuition 
units at the price in effect for that type of tuition unit on the day 
payment is received for the tuition unit. Pay-As-You-Go includes 
paying for tuition units with a lump sum payment or multiple lump 
sum payments, without being obligated to pay for any additional 
tuition units. 

(14) [(13)] "Plan manager" means a professional invest
ment manager that is under contract with the board to serve as a plan 
administrator and to invest the assets of the fund on behalf of the board. 

(15) [(14)] "Prepaid tuition contract" means a contract un
der which a person purchases from the board on behalf of a beneficiary 
one or more tuition units that the beneficiary is entitled to apply to the  
payment of the beneficiary’s undergraduate tuition and required fees at 
a general academic teaching institution, two-year institution of higher 
education, private or independent institution of higher education, ca
reer school, or accredited out-of-state institution of higher education. 

(16) [(15)] "Prepayment" means payment of the balance 
due or a portion of the balance due under a prepaid tuition contract, 
ahead of the schedule provided in the contract. 



35 TexReg 5790 July 2, 2010 Texas Register 



(17) [(16)] "Private or independent institution of higher ed
ucation," "public junior college," "public state college," "public techni
cal institute," and "recognized accrediting agency" have the meanings 
assigned by Education Code, §61.003. 

(18) [(17)] "Program" or "Plan" means the prepaid tuition 
unit undergraduate education program. The board may select a differ
ent name for the program for marketing purposes. 

(19) [(18)] "Purchaser" means a person who enters into a 
prepaid tuition contract with the board on behalf of a beneficiary for 
the purchase of one or more tuition units. 

(20) [(19)] "Redemption" means the exchange of one or 
more tuition units to pay costs of tuition and required fees at an eligible 
educational institution. 

(21) [(20)] "Reduced Refund Value" means the lesser of: 

(A) the amount paid by the purchaser or other contrib
utor to purchase any unused tuition units under the contract on behalf 
of the beneficiary; or 

(B) the current market value of the invested payments 
or contributions for any unused tuition units, as determined by the plan 
manager. Reduced Refund Value does not include any state provided 
or procured matching contributions or any earnings on state provided 
or procured matching contributions. 

(22) [(21)] "Refund Value" means an amount equal to the 
total purchase price of the unused tuition units to be refunded from 
the account, plus annual net earnings on the contributions made to the 
account to purchase the tuition units that are being refunded (including 
any negative returns), with the earnings rate to be set by the board at a 
rate that is up to two percent less than the actual investment return for 
the fund for each of the years the contract is in effect, provided that in 
no event shall the annual net earnings on the contributions ever exceed 
five percent annually, and provided further that for any year in which 
the investment return does not support payment of any earnings, the 
board may elect not to credit and pay any earnings on the contributions, 
to preserve the actuarial soundness of the fund. Refund Value does not 
include any state provided or procured matching contributions or any 
earnings on State provided or procured matching contributions. 

(23) [(22)] "Required fee" means a fee, other than a labo
ratory fee for a specific course, that is charged by a public or private 
institution of higher education to all students at the institution who are 
not exempt from the fee. For purposes of this subdivision, a fee is a re
quired fee only to the extent that the fee is considered a qualified higher 
education expense under Internal Revenue Code, §529. Required fees 
are generally those fees imposed on all students as a condition of en
rollment. Required fees do not include fees such as equipment usage 
fees required for particular courses, charges for room and board, book 
costs, or any optional fees. 

(24) [(23)] "Sales period" means the year long period from 
September 1 through August 31 during which a purchaser who has 
established a prepaid tuition contract may make purchases under the 
contract at the price(s) established under the contract, or at the price 
established for tuition units applicable to the sales period if additional 
tuition units are purchased during the sales period. 

(25) [(24)] "Three-year holding period" means the period 
of time that must transpire before a beneficiary or purchaser may re
deem a tuition unit to pay for qualified higher education expenses, as 
provided under §7.125(g) of this title (relating to Redemption of Tu
ition Units). 

(26) [(25)] "Transfer value" means the value of the prepaid 
tuition contract at the time of transfer, that is the lesser of: 

(A) an amount equal to the cost, at the time of the trans
fer, of the tuition and required fees that would be covered by redemp
tion of the number and type of tuition units to be transferred from the ac
count (but not including any units resulting from any State provided or 
procured matching funds) if the beneficiary were redeeming the units at 
a general academic teaching institution or two-year institution of higher 
education as follows: 

(i) for a Type I unit, at the general academic teaching 
institution that[, in the sales year in which the unit was purchased,] had  
the highest tuition and required fee cost;  

(ii) for a Type II unit, at a general academic teaching 
institution that[, in the sales year in which the unit was purchased,] had  
tuition and required fee cost at the weighted average; and 

(iii) for a Type III unit, at a two-year institution of 
higher education that[, in the sales year in which the unit was pur
chased,] had tuition and required fee cost at the weighted average; or 

(B) an amount equal to the current market value of the 
unused tuition units to be transferred from the account, which is an 
amount equal to the total purchase price of the unused tuition units to 
be transferred from the account (but not including any state provided 
or procured matching contributions), plus the portion of the total net 
earnings on assets of the Fund attributable to that amount (including 
any negative returns), but not including any earnings on state provided 
or procured matching contributions, as determined by the plan man
ager. 

(27) [(26)] "Tuition" means the charges imposed by a gen
eral academic teaching institution, two-year institution of higher ed
ucation, private or independent institution of higher education, career 
school, or accredited out-of-state institution of higher education, on un
dergraduates as a condition of enrollment, which are identified by such 
institution as tuition. 

(28) [(27)] "Tuition unit" means a portion of the cost of 
undergraduate resident tuition and required fees that may be prepaid, 
whose assigned value, when used to pay the cost of tuition and required 
fees at an eligible educational institution, is equal to: 

(A) for a Type I tuition unit, one percent of the cost of 



undergraduate resident tuition and required fees for one academic year 
consisting of 30 semester hours charged by the general academic teach
ing institution with the highest such tuition and fee costs for the aca
demic year in which the unit is redeemed, determined as provided by 
Education Code, §54.753(d); 

(B) for a Type II tuition unit, one percent of the 
weighted average cost of undergraduate resident tuition and required 
fees for one academic year consisting of 30 semester hours charged by 
general academic teaching institutions for the academic year in which 
the unit is redeemed, determined as provided by Education Code, 
§54.753(e); or 

(C) for a Type III tuition unit, one percent of the 
weighted average cost of undergraduate resident tuition and required 
fees for one academic year consisting of 30 semester hours charged 
by two-year institutions of higher education for the academic year 
in which the unit is redeemed, determined as provided by Education 
Code, §54.753(f). 

(29) [(28)] "Two-year institution of higher education" 
means a public junior college, a public state college, and a public 
technical institute, as those terms are defined in Education Code, 
§61.003. 

(30) [(29)] "Weighted average" with respect to tuition and 
required fees means:  
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(A) for Type II tuition units, a weighted average cost for 
undergraduate resident tuition and required fees of general academic 
teaching institutions for the applicable academic year, computed by the 
method specified in Education Code, §54.753(e); and 

(B) for Type III tuition units, a weighted average cost 
for undergraduate resident tuition and required fees of two-year insti
tutions of higher education for the applicable academic year, computed 
by the method specified in Education Code, §54.753(f). 

§7.125. Redemption of Tuition Units. 

(a) In accordance with this subchapter, when a beneficiary un
der a prepaid tuition contract redeems tuition units to pay costs of tu
ition and required fees, the board shall apply money in the Fund, in 
the amount provided by Education Code, §54.765, to pay all or the ap
plicable portion of the costs of the beneficiary’s tuition and required 
fees at the general academic teaching institution, two-year institution 
of higher education, private or independent institution of higher ed
ucation, career school, or accredited out-of-state institution of higher 
education in which the beneficiary enrolls. 

(1) Subject to subsection (c)(2) of this section, and the 
other provisions of this section, a beneficiary may redeem any type 
of tuition unit or partial tuition unit for attendance at an institution 
described by this section. 

(2) A general academic teaching institution or two-year in
stitution of higher education shall accept the amount transferred to the 
institution under Education Code, §54.765(c), when the unit or units 
are redeemed as payment for all or the applicable portion of the bene
ficiary’s tuition and required fees. 

(b) To pay for the entire cost of undergraduate resident tuition 
and required fees for an academic year consisting of 30 semester credit 
hours: 

(1) redemption of 100 Type I tuition units (or an approxi
mate equivalent amount of Type II or III units) is required at the gen
eral academic teaching institution with the highest tuition and fee cost 
as described by Education Code, §54.753(d); 

(2) redemption of 100 Type II tuition units (or an approxi
mate equivalent amount of Type I or III units) is required at a general 
academic teaching institution with the applicable tuition and fee cost 
at the Weighted Average as described by Education Code, §54.753(e); 
and 

(3) redemption of 100 Type III units (or an approximate 
equivalent amount of Type I or II units) is required at a two-year insti
tution of higher education with the applicable tuition and fee cost at the 
Weighted Average as described by Education Code, §54.753(f). 

(c) The number of tuition units that must be redeemed to pay 
for the entire cost of tuition and required fees for an academic year at 
another general academic teaching institution or two-year institution of 
higher education may be higher or lower: 

(1) in proportion to the amount that the cost of tuition and 
required fees at that institution is higher or lower than the amount de
termined for the institution with the highest cost or Weighted Average 
cost, as applicable; or 

(2) if a more or less valuable type of tuition unit is re
deemed. 

(d) To assist purchasers in determining the number of tuition 
units a beneficiary must redeem to cover the costs of tuition and re
quired fees at general academic teaching institutions and two-year insti
tutions of higher education, each year the board shall prepare a tuition 
unit redemption chart and will post the chart on the board’s Internet 

website. The chart will show for each general academic teaching insti
tution and for each two-year institution of higher education the number 
of each type of units purchased that year that would be required to cover 
the cost of tuition and required fees, based on an academic year con
sisting of 30 semester credit hours. 

(1) The exact amount of tuition units that will be required 
to attend a particular institution will depend upon the cost of tuition and 
required fees at the institution in the year of redemption. 

(2) For Type I tuition units, the number of units required 
to attend a particular institution may be less than anticipated when 
purchased if that institution’s costs are less than the general academic 
teaching institution with the highest tuition and fee cost in the year of 
redemption. 

(3) For Type II and III tuition units, the number of units 
required to attend a particular institution may be more or less than an
ticipated when purchased, and will depend on whether that institution’s 
costs are higher or lower than the Weighted Average cost in the year of 
redemption. To the extent the cost of a particular institution is higher 
than the Weighted Average cost, the beneficiary will have to redeem 
additional tuition units to cover the higher cost, or pay the amount of 
the difference as provided in subsection (e) of this section. 

(e) If a beneficiary redeems fewer tuition units of the type or 
combination of types necessary to pay the total cost of the beneficiary’s 
tuition and required fees at the general academic teaching institution, 
two-year institution of higher education, private or independent insti
tution of higher education, career school, or accredited out-of-state in
stitution of higher education at which the beneficiary enrolls, the ben
eficiary is responsible for paying the amount of the difference between 
the amount of tuition and required fees for which the beneficiary pays 
through the redemption of one or more tuition units and the total cost 
of the beneficiary’s tuition and required fees at the institution. 

(f) A beneficiary who redeems Type III tuition units (or an ap
proximate equivalent amount of Type I or II units) to attend a public 
junior college and who does not reside within the taxing jurisdiction of 
the junior college is responsible for paying any portion of the tuition 
charged by the junior college to persons who do not reside within that 
taxing jurisdiction. 

(g) A beneficiary or purchaser may not redeem a tuition unit 
earlier than the third anniversary of the date the unit was purchased. 

(1) For the purpose of calculating the three-year holding 
period for an initial Pay-As-You-Go purchase, the first payment due 
date after initially enrolling in the program is considered the date the 
initial units were purchased. These units may not be redeemed to pay 
for tuition and required fees until the third anniversary after the pay
ment due date. 

(2) For installment plan payments, the three-year holding 
period is considered met if the purchaser enrolls in the program and the 
first payment due date is at least three years prior to any redemption of 
tuition units, and the installment plan is paid in full before redemption 
of any of the tuition units. 

(3) Additional Pay-As-You-Go purchases start a new three-
year holding period as of the date payment is received for the additional 
tuition units. 

(4) Under the three-year holding period, the latest date that 
a purchaser could purchase tuition units to pay for a semester of un
dergraduate education using Pay-As-You-Go purchases is three years 
prior to the date of expected redemption of the tuition units, subject to 
the requirement that all tuition units under the contract must be used not 
later than the 10th anniversary of the date the beneficiary is projected to 
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graduate from high school, not counting time spent by the beneficiary 
as an active duty member of the United States armed services. 

(5) If all of the tuition units in an account do not meet the 
three-year holding period, the purchaser may redeem those units or 
fractional units that meet the three-year holding period, and redeem 
the remaining tuition units in the account when the three-year holding 
period is met. 

(h) A beneficiary may redeem more than 100 tuition units in 
one academic year of the type or combination of types as needed to pay 
the total cost of the beneficiary’s tuition and required fees at an eligible 
educational institution. 

(i) To accommodate part-time attendance or the enrollment in 
more or less semester hours than the contemplated 30 credit hours in 
an academic year, the board may calculate a per credit hour tuition 
unit cost for the eligible educational institution applicable to the year 
of redemption, whereby the number of tuition units required to be re
deemed shall be in proportion to the amount that tuition and required 
fees to be charged to the beneficiary by the eligible educational insti
tution are more or less costly than the cost for attending two semesters 
of 15 credit hours each or 30 total credit hours in an academic year. 

(j) A beneficiary may redeem fractional tuition units as needed 
to pay the cost of the beneficiary’s tuition and required fees at an eligi
ble educational institution. 

§7.136. Transfer to Institutions on Redemptions of Tuition Units. 
(a) When a beneficiary enrolls at a general academic teaching 

institution or two-year institution of higher education and notifies the 
institution that payment will be made by redeemed tuition units, the 
comptroller will arrange for the transfer to the institution of the appro
priate amount specified under Education Code, §54.765(c), (d) and (e). 

(b) When a beneficiary enrolls at a private or independent in
stitution of higher education, career school, or accredited out-of-state 
institution of higher education, upon request the comptroller will ar
range for the transfer to the institution of the amount specified under 
Education Code, §54.765(f). 

§7.141. Effect of Program Termination on Contract. 
(a) A prepaid tuition contract remains in effect after the pro

gram is terminated if, when the program is terminated, the beneficiary: 

(1) has been accepted by or is enrolled at a general aca
demic teaching institution, two-year institution of higher education, 
private or independent institution of higher education, career school, 
or accredited out-of-state institution of higher education; or 

(2) is projected to graduate from high school not later than 
the third anniversary of the date the program is terminated. 

(b) A prepaid tuition contract terminates when the program is 
terminated if the contract does not remain in effect under subsection 
(a) of this section. 

(c) For contracts that are terminated pursuant to subsection (b) 
of this section, the purchaser is entitled to a refund of the Refund Value, 
less any fees that are past due and payable to the program under the 
board’s fee schedule. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2010. 
TRD-201003384 

Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 475-0387 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 1. TEXAS DEPARTMENT OF 
PUBLIC SAFETY 

CHAPTER 3. TEXAS HIGHWAY PATROL 
SUBCHAPTER A. CRASH INVESTIGATIONS 
37 TAC §3.1, §3.4 

The Texas Department of Public Safety (the department) pro
poses amendments to §3.1 and §3.4, concerning Crash Investi
gations. 

The department has limited commissioned resources in the 
Texas Highway Patrol (THP) to use in responding to a wide 
span of duties. THP allocates resources and assigns duties 
with priorities to criminal and traffic enforcement responsibil
ities. In certain high density population regions of the state, 
growth has extended into unincorporated areas in which large 
shopping center complexes have become a major part of the 
commercial landscape. Those shopping centers are a prolific 
source of minor crashes between motor vehicles. Even in rural 
and less densely populated counties, the use of resources to 
investigate a crash on private property should be a decision 
of that area’s management, to include consideration of the 
available resources. Each parking lot crash reduces department 
resources for patrol in criminal and highway traffic enforcement. 

The department has always and will continue to pursue Driving 
While Intoxicated (DWI) violators in any public place (including 
parking lots) and will certainly respond to assist or address mat
ters involving serious bodily injury or deaths in unincorporated 
areas, including major shopping complex parking lots and as au
thorized by Texas law. Many of these same areas experience ex
traordinarily high levels of traffic on highways and are growth ar
eas that require increased levels of criminal enforcement respon
sibility. The department’s regional commanders need the ability 
to deploy resources to address criminal and traffic enforcement 
in these unincorporated areas without the burden of respond
ing to every  traffic crash in parking lots. These amendments are 
sought to provide guidance to THP and regional commanders for 
using limited resources in public places outside highways (such 
as parking lots). 

Cheryl MacBride, Assistant Director, Finance, has determined 
that for each year of the first five-year period the amendments 
are in effect there will be no significant fiscal implications for state 
or local government, or local economies. 

Ms. MacBride also has determined that there will be no adverse 
economic effect on small businesses or micro-businesses re
quired to comply with the amendments as proposed. There are 
no anticipated economic costs to individuals who are required to 
comply with the amendments as proposed. There is no antici
pated negative impact on local employment. 
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In addition, Ms. MacBride has determined that for each year of 
the first five-year period the amendments are in effect the public 
benefit anticipated as a result of enforcing the rule will be current 
and updated rules. 

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean  a  
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure and 
that may adversely affect, in a material way, the economy, a sec
tor of the economy, productivity, competition, jobs, the environ
ment or the public health and safety of a state or a sector of the 
state. This proposal is not specifically intended to protect the en
vironment or reduce risks to human health from environmental 
exposure. 

The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this rule. Accordingly, the 
department is not required to complete a takings impact assess
ment regarding the amendments. 

Comments on the proposal may be submitted to Major Ron Joy, 
Texas Department of Public Safety, 5805 North Lamar Boule
vard, Austin, Texas 78752, (512) 424-2115. 

The amendments are proposed pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis
sion to adopt rules considered necessary for carrying out the 
department’s work. 

Texas Government Code, §411.004(3) is affected by this pro
posal. 

§3.1. Responsibility and Reporting. 
(a) Officers of the department are charged with the responsibil

ity of investigation and properly reporting rural motor vehicle crashes 
occurring upon public highways [or other ways or places open to the 
use of the public] without regard as to severity of the crash [accident]. 
Officers of the department will investigate and properly report motor 
vehicles crashes occurring on other places open to the use of the public 
only when serious bodily injury or death has occurred. 

(b) (No change.) 

§3.4. Crashes and Violations--Private Ways and Places. 
(a) Department interpretations. Department interpretations of 

territorial applicability of the Texas Transportation Code [this Act] are  
as follows. 

(1) - (4) (No change.) 

(b) Guide. If the owner or person in control of the way or area 
does not intend to be open for public use, then the Texas Transportation 
Code [this Act] has no application. 

(c) Investigation. In investigating crashes coming within the 
provisions of the Texas Transportation Code [this Act], the investigat
ing officer may [will] follow regular crash investigation procedure as 
though the crash occurred on a rural highway. 

(d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
 TRD-201003481

Stuart Platt 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 424-5848 

CHAPTER 27. CRIME RECORDS 
SUBCHAPTER L. DNA SUPPORTED 
SUSPECTED OFFENDER FILE 
37 TAC §§27.161 - 27.164 

The Texas Department of Public Safety (the department) pro
poses new §§27.161 - 27.164, concerning DNA Supported Sus
pected Offender File. This new subchapter is necessary to clarify 
the methods by which a criminal justice agency must report infor
mation entered into the DNA Supported Suspected Offender File 
and the methods by which the designated offender may access 
the information and request the department review information 
and correct inaccuracies. 

Cheryl MacBride, Assistant Director, Finance, has determined 
that for each year of the first five-year period the new rules are 
in effect, there will be no fiscal impact for state and local govern
ment or local economies. 

Ms. MacBride has determined that for each year of the first 
five-year period the new rules are in effect, the public benefit 
anticipated as a result of enforcing the new rules will be publi
cation of the method available to a person to review information 
in the DNA Supported Suspected Offender File relating to that 
person and publication of the method to request the department 
correct inaccurate information. 

Ms. MacBride has also determined that there will be no ad
verse economic effect on small businesses or micro-businesses 
required to comply with the new rules as proposed. There is 
no anticipated economic cost to individuals who are required to 
comply with the new rules as proposed. There is no anticipated 
negative impact on local employment. 

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect  the environment  or  
reduce risks to human health from environmental exposure and 
that may adversely affect in a material way the economy, a sec
tor of the economy, productivity, competition, jobs, the environ
ment, or the public health and safety of the state or a sector of 
the state. This proposal is not specifically intended to protect the 
environment or reduce risks to human health from environmen
tal exposure. 

The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this rule. Accordingly, the 
department is not required to complete a takings impact assess
ment regarding the new rules. 

Comments on the proposal may be submitted to Louis Beaty, 
Manager, Crime Records Service, Texas Department of Public 
Safety, P.O. Box 4087, Austin, Texas 78773-0230, (512) 424
5836. 

The new rules are proposed pursuant to Texas Government 
Code, §411.0604, which authorizes the director to adopt rules 
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to implement and enforce Texas Government Code, Chapter 
411, Subchapter D-1. 

Texas Government Code, Chapter 411, Subchapter D-1 is af
fected by this proposal. 

§27.161. Entry of Information. 
(a) The department maintains a DNA Supported Suspected 

Offender File to collect and disseminate information regarding addi
tional offenses that forensic DNA test results indicate may have been 
committed by a person who has been arrested for or charged with any 
felony or misdemeanor offense, other than a misdemeanor offense 
punishable by fine only. 

(b) Information may only be entered into the DNA Supported 
Suspected Offender File if based on forensic DNA test results indicat
ing the DNA profile of the person cannot be excluded as a donor to the 
DNA profile of a person suspected to have committed an offense. 

(c) To be entered into the DNA Supported Suspected Offender 
File, the information must meet the following criteria: 

(1) submitted in the form of an affidavit signed by an in
vestigating criminal justice agency; 

(2) approved by a district judge; 

(3) accompanied by the submission of the subject’s finger
prints; and 

(4) accompanied by a completed DNA Supported Sus
pected Offender File (CR-40). 

§27.162. Confidentiality and Dissemination. 





(a) Information entered into the DNA Supported Suspected 
Offender File is confidential and may not be disseminated except as 
provided by Texas Government Code, Chapter 411, Subchapter D-1. 

(b) The department will disseminate the information contained 
in the DNA Supported Suspected Offender File to a criminal justice 
agency upon inquiry. A criminal justice agency may disseminate the 
information to any other criminal justice agency for a criminal justice 
purpose. 

§27.163. Notice of Entry. 
(a) A person may request to determine whether the department 

has entered information relating to that person in the DNA Supported 
Suspected Offender File as follows: 

(1) The person must be fingerprinted by a criminal justice 
agency or other entity on a department approved fingerprint card, or by 
the department approved electronic fingerprint submission vendor. The 
criminal justice agency, other entity or the department approved vendor 
for the electronic submission of fingerprints must establish the person’s 
identity by requiring the person to produce a government issued photo 
identification document. 

(2) The criminal justice agency or other entity must include 
the following identifying information of the person on the fingerprint 
card: 

(A) the person’s complete name (LAST, FIRST, MID
DLE), including any other names used by the person; 

(B) the person’s sex, race, and date of birth (MONTH, 
DAY, YEAR); and 

(C) a complete, legible set of ten rolled fingerprints and 
simultaneous impressions taken from the person. 

(3) The person must mail the completed fingerprint card 
and a signed, written request that the department search the DNA Sup
ported Suspected Offender File for information relating to the person 

to Crime Records Service, Attn: DNA Supported Suspected Offender 
File, Texas Department of Public Safety, P.O. Box 4143, Austin, Texas 
78765-4143. The written request must include the printed name, phone 
number, and return mailing address of the person designated to receive 
the result of the search. 

(4) Fingerprint cards with illegible prints or incomplete in
formation will be returned to the address provided in the written request 
for proper re-submission. 

(b) Upon receipt of a request described by this section, the de
partment will conduct a fingerprint based search of the DNA Supported 
Suspected Offender File. If an entry relating to the person is located, a 
printout of the information and the requesting letter will be returned to 
the designee. If information relating to the person is not located, a cer
tified letter will be returned to the designee stating, "No entry on file." 
and the requesting letter will be returned to the person. The department 
will respond within ten (10) business days of the receipt of the request. 

§27.164. Review of Entry. 

(a) If a person believes an entry or information maintained by 
the department relating to the person in the DNA Supported Suspected 
Offender File is inaccurate, the person may return a copy of the depart
ment’s correspondence and a written request that the department review 
the information to DNA Supported Suspected Offender File, P.O. Box 
4143, Austin, Texas 78765-4143. The request to review entry must al
lege the department may have entered inaccurate information relating 
to the person. 

(b) Upon receipt of a request to review entry, the department 
shall review the information to determine whether there is a high like
lihood that the information is accurate. 

(c) If the department determines there is not a high likelihood 
the information relating to the person is accurate, the department will: 

(1) promptly remove the information from the DNA Sup
ported Suspected Offender File; and 

(2) notify appropriate divisions of the department, the in
vestigating criminal justice agency, and the subject of the determination 
and removal of the information. 

(d) If the department determines there is a high likelihood that 
information relating to the defendant is accurate, the department shall 
notify the subject of the determination. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 21, 2010. 
TRD-201003486 
Stuart Platt 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 424-5848 

CHAPTER 35. PRIVATE SECURITY 
SUBCHAPTER F. ADMINISTRATIVE 
HEARINGS 
37 TAC §35.93 
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The Texas Department of Public Safety (the department) pro
poses amendments to §35.93, concerning Administrative Hear
ings, in order to comply with the statutory mandate provided 
through the 81st Legislature’s amendment of Texas Occupations 
Code, §1702.402, requiring a rule-based standardized penalty 
schedule. See HB 2730, §4.100. This rule will provide guidance 
to the Private Security Bureau staff and the regulated industry 
regarding the fines associated with various rule and statutory vi
olations by the regulated community. 

Cheryl MacBride, Assistant Director, Finance, has determined 
that for each year of the first five-year period the amendments 
are in effect there will be no fiscal implications for state or local 
government or local economies. 

Ms. MacBride also has determined that there will be no adverse 
economic effect on small businesses or micro-businesses re
quired to comply with the amendments. There are no economic 
costs to individuals who are required to comply with the amend
ments. There is no anticipated negative impact on local employ
ment. 

In addition, Ms. MacBride has determined that for each year 
of the first five years the proposed amendments are in effect, 
the public benefit anticipated as a result of the amendments will 
be more transparency and greater consistency relating to the 
manner in which the department administers the statute. There 
should be no economic costs resulting from the amendments of 
this rule. 

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean  a  
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure and 
that may adversely affect, in a material way, the economy, a sec
tor of the economy, productivity, competition, jobs, the environ
ment or the public health and safety of a state or a sector of the 
state. This proposal is not specifically intended to protect the 
environment or reduce the risks to human health from environ
mental exposure. 

The department has determined that Texas Government Code, 
Chapter 2007, does not apply to this rule. Accordingly, the de
partment is not required to complete a takings impact assess
ment regarding the amendments. 

Written comments on the proposed amendments may be sent to 
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 
78765-0242, (512) 424-5842. 

The amendments are proposed pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis
sion to adopt rules considered necessary for carrying out the de
partment’s work, Texas Occupations Code, §1702.061(b), which 
authorizes the department to adopt rules to administer this chap
ter, and Texas Occupations Code, §1702.402(c), which requires 
the adoption of this rule. 

The proposed amendments affect Texas Government Code, 
§411.004(3) and Texas Occupations Code, §1702.061(b) and 
§1702.402(c). 

§35.93. Penalty Range. 
The board hereby adopts the following as [shall develop, utilize, and 
publish] guidelines for administrative penalties to be used in proceed
ings under Subchapter Q of the Act (§1702.401 et seq.) for violations 
of the Act and this chapter [these rules]. The following fines are to be 

construed as maximum penalties only. In assessing fines, department 
personnel are encouraged to consider the factors provided in §1702.402 
of the Act. 
Figure: 37 TAC §35.93 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003425 
Stuart Platt 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 424-5848 

SUBCHAPTER L. GENERAL REGISTRATION 
REQUIREMENTS 
37 TAC §35.181 

The Texas Department of Public Safety (the department) 
proposes amendments to §35.181, concerning Employment 
Requirements, in order to clarify the nature of the employer/em
ployee relationship required in order to satisfy the statutory 
requirement of insurance coverage for regulated services. This 
rule provides guidance to the Private Security Bureau staff 
and the regulated industry regarding appropriate employment 
arrangements. 

Cheryl MacBride, Assistant Director, Finance, has determined 
that for each year of the first five-year period the amendments 
are in effect there will be no fiscal implications for state or local 
government or local economies. 

Ms. MacBride also has determined that there will be no adverse 
economic effect on small businesses or micro-businesses re
quired to comply with the amendments. There are no economic 
costs to individuals who are required to comply with the amend
ments. There is no anticipated negative impact on local employ
ment. 

In addition, Ms. MacBride has determined that for each year of 
the first five years the proposed amendments  are in effect,  the  
public benefit anticipated as a result of the amendments will be 
greater assurance that regulated service providers are properly 
insured against claims arising from the provision of such ser
vices.  There should be no economic costs resulting from the 
amendments of this rule. 

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure and 
that may adversely affect, in a material way, the economy, a sec
tor of the economy, productivity, competition, jobs, the environ
ment or the public health and safety of a state or a sector of the 
state. This proposal is not specifically intended to protect the 
environment or reduce the risks to human health from environ
mental exposure. 

The department has determined that Texas Government Code, 
Chapter 2007, does not apply to this rule. Accordingly, the de
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partment is not required to complete a takings impact assess
ment regarding the amendments. 

Written comments on the proposed amendments may be sent to 
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 
78765-0242, (512) 424-5842. 

The amendments are proposed pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis
sion to adopt rules considered necessary for carrying out the 
department’s work and Texas Occupations Code, §1702.061(b), 
which authorizes the department to adopt rules to administer this 
chapter. 

The proposed amendments affect Texas Government Code, 
§411.004(3) and Texas Occupations Code, §1702.061(b). 

§35.181. Employment Requirements. 
(a) The employment relationship between a licensed company 

and its registrants or commissioned guards must be such that the li
censee’s commercial liability insurance policy provides coverage for 
claims arising from the regulated services provided on behalf of the li
censee by its registrants or commissioned guards. The failure to obtain 
and maintain such coverage is a violation of §1702.123 of the Act. [A 
registrant or commissioned security officer of a licensed company must 
meet the specifications defined by the Internal Revenue Service as an 
"employee" or "contract laborer."] 

(b) - (d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 





Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003426 
Stuart Platt 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 424-5848 

♦ ♦ ♦ 
SUBCHAPTER S. CONTINUING EDUCATION 
37 TAC §35.292 

The Texas Department of Public Safety (the department) pro
poses amendments to §35.292, concerning Requirements for
Continuing Education Courses, in order to render the rule consis

 

tent with the proposed amendments to §35.70, regarding Fees 
published in the May 21, 2010, issue of the Texas Register (35 
TexReg 3962). These amendments address the specific fee  for  
continuing education schools. Its adoption provides guidance 
to the Private Security Bureau staff and the regulated industry 
regarding the fines associated with various rule and statutory vi
olations by the regulated community. 

Cheryl MacBride, Assistant Director, Finance, has determined 
that for each year of the first five-year period the amendments 
are in effect there will be no fiscal implications for state or local 
government or local economies. 

Ms. MacBride also has determined that there will be no adverse 
economic effect on small businesses or micro-businesses re
quired to comply with the amendments. There are no economic 
costs to individuals who are required to comply with the amend

ments. There is no anticipated negative impact on local employ
ment. 

In addition, Ms. MacBride has determined that for each year 
of the first five years the proposed amendments are in effect, 
the public benefit anticipated as a result of the amendments 
will be consistency in the Private Security Board’s approved fee 
schedule. There should be no economic costs resulting from the 
amendments of this rule. 

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean  a  
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure and 
that may adversely affect, in a material way, the economy, a sec
tor of the economy, productivity, competition, jobs, the environ
ment or the public health and safety of a state or a sector of the 
state. This proposal is not specifically intended to protect the 
environment or reduce the risks to human health from environ
mental exposure. 

The department has determined that Texas Government Code, 
Chapter 2007, does not apply to this rule. Accordingly, the de
partment is not required to complete a takings impact assess
ment regarding the amendments. 

Written comments on the proposed amendments may be sent to 
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas 
78765-0242, (512) 424-5842. 

The amendments are proposed pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis
sion to adopt rules considered necessary for carrying out the 
department’s work and Texas Occupations Code, §1702.061(b), 
which authorizes the department to adopt rules to administer this 
chapter. 

The proposed amendments affect Texas Government Code, 
§411.004(3) and Texas Occupations Code, §1702.061(b). 

§35.292. Requirements for Continuing Education Courses. 

(a) All recognized continuing education schools shall be li
censed by the Private Security Bureau (the bureau). 

(b) All continuing education schools shall comply with the fol
lowing: 

(1) - (5) (No change.) 

(6) Schools shall teach all continuing education courses in 
the state of Texas, unless the course has a Texas-licensed continuing 
education school sponsor approved by the bureau [Bureau]. A Texas 
school must make a written request to sponsor an out of state course 
of instruction to the bureau [Bureau] at least sixty (60) days prior to 
the course presentation. The Texas school shall maintain records of 
instructors, courses taught, number of hours presented, and any Texas 
licensed or registered attendees of the sponsored school for a period of 
five (5) years. 

(c) School directors of licensed continuing education schools 
shall comply with the following: 

(1) - (5) (No change.) 

(6) The school director shall pay an annual licensing fee of 
$350.00 [$300.00]. 

(d) (No change.) 
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(e) Attendees of courses of continuing education shall main
tain certificates of completion furnished by the school director in their 
files for a period of three (3) years. Attendees shall furnish the bureau 
[Bureau] with copies of all certificates of completion upon request. 

(f) The bureau [Bureau] may recognize courses of instruction 
received through any state-recognized university, college, or commu
nity college upon proof of attendance and completion of the course with 
a passing grade. 

(g) Companies licensed by the bureau [Bureau] with ten (10) 
or more registered employees may make a written request for a letter 
of exemption allowing them to provide continuing education to those 
employees registered under the requesting company’s license. Such re
quests shall be addressed to the bureau manager [Bureau Manager]. A 
letter of exemption granted under this section shall be valid for two (2) 
years. To qualify for a letter of exemption, the company must appoint 
a training director, assure that all training is in compliance with all re
lated administrative rules, maintain proof of all training, and provide 
each employee with a certificate of training as required by this section. 
There is no annual fee associated with a letter of exemption issued un
der this subsection. 

(h) The bureau [Bureau] shall  inspect the continuing education 
records of 10% of licensees and registrants annually to assure compli
ance with these requirements and to maintain the integrity of the con
tinuing education program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 18, 2010. 
TRD-201003427 
Stuart Platt 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 424-5848 

PART 6. TEXAS DEPARTMENT OF 
CRIMINAL JUSTICE 

CHAPTER 159. SPECIAL PROGRAMS 
37 TAC §159.17 

The Texas Board of Criminal Justice (TBCJ) proposes amend
ments to §159.17, Employment Referral Services for Offenders
-Memorandum of Understanding, which authorizes the Texas 
Department of Criminal Justice (TDCJ) to adopt a memoran
dum of understanding between the TDCJ, the Texas Workforce 
Commission, and the Texas Youth Commission. The proposed 
amendments are necessary to remove the Windham School Dis
trict and substitute the TDCJ Reentry and Integration Division 
as the TDCJ division responsible for coordinating the Project for 
Reintegration of Offenders (Project RIO) within the TDCJ. 

Jerry McGinty, Chief Financial Officer for the TDCJ, has deter
mined that for the first five years the rule will be in effect, enforc
ing or administering the rule will not have foreseeable implica
tions related to costs or revenues for state or local government. 

Mr. McGinty has also determined that, for the first five year pe
riod, there will not be an economic impact on persons required 

to comply with the rule. There will not be an adverse economic 
impact on small or micro businesses. Therefore, no regulatory 
flexibility analysis is required. The anticipated public benefit, as 
a result of enforcing the rule, will be to provide employment re
ferral services for offenders for their successful reentry into the 
community. 

Comments should be directed to Melinda Hoyle Bozarth, Gen
eral Counsel, Texas Department of Criminal Justice, P.O. Box 
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. 
Written comments from the general public should be received 
within 30 days of the publication of these amendments. 

The amendments are proposed under Texas Government Code 
§501.095 and Texas Labor Code §306.004 and §306.005. 

Cross Reference to Statutes: Texas Government Code 
§492.001 and §§771.001 - 771.010. 

§159.17. Employment Referral Services for Offenders--Memoran-
dum of Understanding. 

(a) The Texas Department of Criminal Justice (TDCJ) adopts 
the following memorandum of understanding (MOU) with the Texas 
Workforce Commission and [,] the Texas Youth Commission (TYC) 
[and the Windham School District (WSD)]. 

(b) This MOU is required by the Texas Government Code[,] 
§501.095 and Texas Labor Code[,] §306.004 and §306.005. 

(c) Copies of the MOU are filed in the TDCJ Reentry and In
tegration [Parole] Division, 8610 Shoal Creek Blvd., Austin, Texas 
78758 and may be reviewed during regular business hours. 
Figure: 37 TAC §159.17(c) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author



ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2010. 
TRD-201003415 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (936) 437-6003 

TITLE 43. TRANSPORTATION 

PART 3. AUTOMOBILE BURGLARY 
AND THEFT PREVENTION AUTHORITY 

CHAPTER 57. AUTOMOBILE BURGLARY 
AND THEFT PREVENTION AUTHORITY 
43 TAC §57.23 

The Automobile Burglary and Theft Prevention Authority 
(ABTPA) proposes amendments to Chapter 57, §57.23, relating 
to the ABTPA financial, progress, and inventory reports. The 
proposed amendments change the reporting requirements 
for financial, progress and inventory reports from grantees to 
the ABTPA. The proposed amendments to §57.23 define the 
reporting period to be on a fiscal year basis, instead of calendar 
year, beginning September 1 and ending August 31 of each 
year. Currently, grantee reporting is on a calendar year basis for 
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required reports. The proposed change to a fiscal year reporting 
period is consistent with the State of Texas’ budgeting and 
reporting schedules. The amendments also set out deadlines 
for submission of the required reports and require monthly 
progress reports instead of the current quarterly reports. Other 
conforming changes are made to the section for consistency 
and clarity. 

Charles Caldwell, Director of the ABTPA, has determined that 
for the first five year period the amendments are in effect, there 
will be no additional fiscal implications for state and local gov
ernments as a result of enforcing or administering the proposed 
amendments. 

Mr. Caldwell has also determined that, for each year of the first 
five years the proposed amendments will be in effect, the public 
benefit anticipated will be better interface with the State of Texas’ 
budgeting and reporting schedules and requirements, which will 
facilitate the agency’s budget planning and grant monitoring, par
ticularly as the ABTPA converts to an on-line reporting system. 

Mr. Caldwell has also determined that, for each year of the first 
five years the proposed amendments will be in effect, there is no 
anticipated economic costs to persons required to comply with 
the  rule as proposed for  amendment.  There is no effect on a lo
cal economy. There is no anticipated adverse economic effect 
on micro or small businesses as a result of the proposed amend
ments. 

Comments on the proposed amendments may be submitted to 
Charles Caldwell, Director, Automobile Burglary and Theft Pre
vention Authority, 4000 Jackson Avenue, Austin, Texas 78731, 
for a period of 30 days from the date that the proposed action is 
published in the Texas Register. 

The amendments are proposed under Texas Civil Statutes, Arti
cle 4413(37), §6(a), which the Authority interprets as authorizing 
it to adopt rules implementing its statutory powers and duties. 

The following are the statutes, articles, or codes affected by the 
amendments: Texas Civil Statutes, Article 4413(37), §6(a). 

§57.23. Financial, Progress, and Inventory Reports. 

(a) Each grantee shall submit financial, monthly progress[,] 
and inventory reports in accordance with the instructions provided by 
the ABTPA on forms prescribed by the ABTPA. [All reports shall be 
submitted in accordance with the prescribed ABTPA forms for such re
ports.] Financial and inventory reports must be signed by the financial 
officer. Progress reports must be signed by the project director. [Inven
tory reports are to accompany the final financial report.] 

(b) Monthly progress reports are due by the 5th business day 
of the following month. 

(c) Financial reports are due quarterly and are due on the 5th 
business day of following month after the end of each quarter. 

(d) A complete inventory report is due once a year and is to be 
included with the fourth quarter report. 

(e) For purposes of this section, reporting is on a fiscal year 
basis, beginning September 1 through August 31. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on June 19, 2010. 
TRD-201003468 
Charles Caldwell 
Director 
Automobile Burglary and Theft Prevention Authority 
Earliest possible date of adoption: August 1, 2010 
For further information, please call: (512) 374-5101 
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