Texas Commission on Environmental Quality
Drinking Water Advisory Work Group
April 22, 2008, Building E201S, 9:00 am - 12:00 noon

SUMMARY

Welcome/lntroductions: Elston Johnson
TCEQ Staff Updates:

Licensing Rule Updates: Terry Thompson

Wrapping up landscape irrigator rules

Working with operator training schools

Working with small license programs first (Water/Wastewater exams will not be available until sometime in
2009) for computer based testing

Paper test is not going away

Juanita Lopez will retire June 30, 2008

Texas Small Public Water System Training Program: Mark Fuentes

Expense Reimbursement Grant (ERG)

Provides assistance to small water systems serving < 3,300 persons or fewer. They must be of the status:
community water system or non-transient/non-community water system. Operator certification classes are paid
for by The Texas Small Public Water System Training Program (TSPWSTP)

TCEQ has contracted 7 training providers to give classroom training

TCEQ has also contracted 4 training providers to give cluster course | /hands-on training

The foIIowmg metrics reflect the time period of June 2004 - March 2008:

There are a total of 2,949 water systems enrolled in the program

5,617 operators are enrolled in the program

To date 7,013 program ID cards have been issued

20,733 vouchers issued, of those 3,044 have been reimbursed which equals $144,008  reimbursed
173 classroom events have been held

387 total cluster course I (hand-On) training events have been held

We are continuing to promote and provide outreach by visiting qualifying water systems that aren’t currently enrolled
in the program.

Technical Review & Oversight

Cross Connection Control Subcommittee: Joel Klumpp

The TCEQ Cross-Connection Control Subcommittee functions as a subcommittee of the DWAWG.
Information about the subcommittee is available online at TCEQ’s website.
The subcommittee met last on March 5, 2008. Topics of discussion included:
0 Reuvision of the existing Regulatory Guidance document: RG-206, A Public Water System Guide to
Customer Service Inspections;
o0 Revision of the existing Regulatory Guidance document: RG-345, Backflow Protection of Water-Based
Fire Protection Systems;
o0 Biochemical Treatment of fire lines to prevent microbiological contamination;
o0 Color-coding of water lines; and
0 EPA presented information on revisions to the Total Coliform Rule.
The next meeting of the subcommittee will be on June 4, 2008.



Subcommittee on March 5, 2008

Award to outstanding programs

Revisions were done to regulatory guidance

Discussed microbial growth in fire prevention water lines minutes of meeting.

LT2: Reyna Miner-Holmes

Long Term 2 Enhanced Surface Water Treatment (LT2ESWT) Rule

Doing schedule 4 systems

Letter is going to be sent from TCEQ in May to assist systems in the development of their monitoring plans.
Schedule 4 monitoring plans must be submitted to TCEQ on or before July 1, 2008.

Scheduled 4 systems must begin E-coli sampling by October 2008.

E-Coli samples must be analyzed using an enumeration (counted) method rather than a present-absent method
Systems may include E-Coli sampling that has already been conducted in their monitoring plan and request
credit for this data.

Systems may install full (5.5 log Crypto) inactivation or removal treatment in lieu of monitoring. Please contact
TCEQ if you decide to go that route.

Fire Flow to Fire hydrants

TCEQ is required to develop standards

Standards include a minimum flow of 250 gpm at a minimum pressure of 20 psi for a minimum period of two
hours.

Affects investor owned utilities located within municipalities with populations of 1,000,000 or larger. The
Houston area is the only one being affected by this rule.

Drinking Water Quality: Alicia Diehl

Disinfection Byproducts

Stage 2 Disinfectant Byproducts Rule (DBP2) Initial Distribution System Evaluation (IDSE) monitoring is in
progress.

IDSE Sample Plans for schedule Group 4 (less than 10,000 people) systems were due 4/1/08. IDSE sampling
will start in calendar year 2009 for these systems. Some of these may be delayed till 2010.

Schedule Groups 2 and Group 3 systems are currently performing IDSE sampling.

IDSE sampling for Group 1 is complete. Draft IDSE Reports will be sent to systems this summer. Systems that
get a Draft IDSE Report must review those, make any needed changes, and send them back to TCEQ with a
distribution map.

Systems with less than 500 connections should call to request a waiver - assuming they have completed DBP1
sampling and do not have a delinquent account with the lab.

Lead/Copper

In the process of getting ready for summer sampling.

Your Sample Cost Estimate letter (“This Is Not a Bill” letter) that was sent in January 2008 notified you of
when your next Lead/Copper Rule sampling would occur.

LCRA will be new contractor starting 9/1/08, replacing TEEX. PWS with lead/copper sampling in late 08, 09
need to establish account with LCRA. There will be a new improved web presence for tracking lead/copper.

Unregulated Contaminant Monitoring Regulation (UCMR)

359 systems in Texas will be required to complete one year of sampling in either 2008, 2009, or 2010
Samples will be collected by TCEQ’s contractor (currently Delta Environmental and their subcontractors.)
Sampling of constituents on Contaminant Candidate List (CCL2)

o0 Nitrosamines

0 Pesticides/degradates

0 Herbicides/degradates



0 Explosives
o Flame retardants

Consumer Confidence Report (CCR)

If you had Cryptosporidium monitoring in 2007, that must be reported on CCR

If you had IDSE sampling, you must report min, max, and average of those samples.

Next year, new Lead Copper paragraph will be on CCR

Templates should be ready in early May 2008

CCR violations will be issued to PWS if they do not deliver the CCR to customers by August 2008
UT Arlington will be the new contractor, replacing TEEX starting 9/1/08.

Contract update

Request for bid for Chemical Sample Collection Contract will be posted in early May
Current TEEX contract for CCR will be replaced with UTA starting 9/1/08
Current TEEX contract for LCR will be replaced with LCRA starting 9/1/08

Utilities & Districts Update: Doug Holcomb

Rate Case updates- Aqua Texas, the largest investor owned utility (IOU) in Texas, their rate case went before
the Commission on March 19 and the case was continued to May 21. Monarch, the second largest IOU in
Texas, had a preliminary hearing on April 8 for their rate change application.

Number of rate cases is up 10 to 20 percent.

CCN receiverships has a new coordinator, Terry Webb

Diego Abreigo is retiring at the end of May 2008.

David Laughlin came out of retirement and is working part time reviewing plans

Drinking Water State Revolving Fund solicitation responses are being reviewed by TCEQ staff and will be
ranked for the TWDB’s Intended Use Plan.

Stakeholders were asked for input on rules for HB 149 concerning non-functioning utilities. One comment was
taken and that was that the bill covered not just public utilities but all retail public utilities.

Rules update: Tammy Benter

Proposed rules went before the Commissioners and made one comment.

Mid Chapter 291 rule package will be available for review mid June

291 Rules: see copy of Legislation for HB 149 received three comments on rule.
Definition of non-functioning utility is up for discussion

Should definition be updated to include other system types?

HB 149: Should definition include retail public utilities or just public utilities?

Comments from Ken Petersen: TRWA

HB 149 should be expanded as it should not be limited to systems in receivership or temporary management
only.

Language is clear in HB 149; the bill should include retail public utilities and not just public utilities.

The legislation’s intent was to give TCEQ the authority to review rates of nonfunctioning systems through
either appellate or original jurisdiction.

Mr. Peterson does not believe there are underlying notice issues that preclude us from being able to incorporate
his comments into this rulemaking; he commented that he is a stickler for notice provisions, and he does not
feel as though we have a problem with this rule package.

Drinking Water Protection Update: Sean Ables

Working on getting all labs to submit bacteriological sampling electronically



e Source Water Protection project initiated for water systems with shallow wells along the San Marcos River on
April 22

Field Operations Division: for Monica Harris

e Field OPS (F.O.)
e Follow-up from last meeting regarding inconsistencies among investigators.
e FO has met with both Aqua Texas and the regional investigators to ensure consistency among regions when
citing violations
e Annual PWS investigator conference was in Houston in April
e Inspections by contractor are occurring in Houston at 130 small non-community water systems
Byron Hardin asked who regional enforcement coordinators report to.
Monica Harris answered the following:
0 Regional Water Section manager and Regional Enforcement Team Leaders (if applicable) are involved
in these issues
o Enforcement coordinator in each region confers with the central office enforcement. There are regions
reps, in contact with the central office enforcement.

Legislative Update

Rainwater Harvesting Rule: Cindy Haynie

0 Rule will be open for public comment

Tony Bennett commented the Original proposal did not include standards for the language for indoor, non-potable
usage.
Response on comment: The legislation in HB 4 and SB 3 regarding rainwater was written in response to the Rainwater
Harvesting Advisory Committee's recommendation to the Legislature and the language in our rules is taken directly
from that legislation.

Fire Flow: Mike Lannen

e Proposed rule applies only to PWS serving >1,000,000 persons
e Dallas doesn’t allow 10U’s in their corporate limits
e San Antonio does not have any IOU’s in their corporate limits

Ken Petersen from TRWA said the following:

HB 1717 is self implementing according to Elston Johnson.
Black fire hydrant upsets local volunteer fire department
Propose to paint cap white if hydrant can e used for pump & fill
Propose guidance by TCEQ to the legislators writing the bill

Drought: Mike Lannen

e Starting to not look good in lake and rivers

e Wildfires have impacted water supplies

e 23 PWS in APR producing drought restrictions and 10 have mandatory. Five systems have relaxed all
restrictions.

e 8 have voluntary restrictions

e TCEQ have not sent tools to regions yet for response and drought update, but will in the near future.

e We need rain, but future forecasts do not show much.

e Governors Drought Council (CDC) meets monthly

e Mike Lannen will continue meeting at the GDC each month.

Total Coliform Rule (TCR): Joaquin Montes
e TCR Coordinator



e Joaquin joined the team seven years ago-this has always been the rule and our guidance has always stated these
repeat sample collection procedures

e SDWIS database compliance is based solely on our rules-more accurately assigns and tracks violations

e A/B Letter- Letter informing PWSs about positives and how to collect repeats (it also tells them how many to
collect)

e Confusion began when large PWSs decided they did not want a letter that was not mandatory. They informed
us, that they knew what to do and did not need the Mayor of the Cities freaking out over a letter informing them
of a positive sample.

e Letter will now be sent to all PWSs, and none will be excluded

e The letter’s intent is to inform PWSs how to comply with the repeat sampling requirements.

e Inthe case of having collected multiple positives in a repeat sample set; the system is required to collect 3
repeats per positive sample

e Repeats are an important tool that can be used to narrow down your search for problems within the distribution
system

e Contact any member of the TCR program if you need additional information or an explanation of any of the
TCR rule

e A/B letter is not an NOV

e PWSs should periodically review our guidance documents and the rules

e Make sure your PWS contact information is up to date in our databases

Comment from Mark Zeppa concerning the Boil water notice is not clear. Some items should be in bold print. Utility
customers are getting confused when they get the boil water notice. Flow chart would be helpful to the customers.
Elston Johnson said there is a 1PM meeting today in Bldg F Room 31034 PWSs are welcome to make comments
Byron Hardin asked concerning the flow chart for boil water notice, when can that section of distribution system be put
into service?

Joaquin Montes answered saying bacteriological sample cannot be collected until at least two hours after repair.

Byron Hardin asked, can that section be returned to service immediately or do they have to wait until the results of
bacteriological sample are known?

Joaquin Montes answered saying the TCR program only handles TCR Acute MCLs, and other program areas handle
their BWNE.

DWAWG Stakeholder Updates, Issues and Upcoming Training Events: Elston Johnson

e Legislation may have missed the original intent of the original rule.
e PDW Conference: Aug 19-20, Double Tree, Austin
e Instructors School: July 8, 9, &10
e Trade Fair: April 29- May 3", Austin
e La Front era- Round Rock
e Rate Workshop: TRWA & TCEQ
e Workshop in Tyler is free: limited to 150 participants
e |WSCOT-Mark Zeppa
Elston Johnson said TCEQ know if you would like to participate in the rule meeting
e Rule making package will address “Direct supervision”
e TCEQ is reviewing different duties performed by PWS staff such as process control general duties.

Next DWAWG Meeting: July 22, 2008, Building E201S
Available by Web Cast: [texasadmin]



http://www.texasadmin.com/cgi-bin/tnrcc.cgi�
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H.B. No. 149

AN ACT
relating to rates charged for water or sewer services by an entity
that takes over a nonfunctioning water or sewexr system.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

. SECTION 1. Subchapter C, Chapter 13, Water Code, is amended
by adding Section 13.046 to read as follows:

_ Sec. 13.046. TEMPORARY RATES FOR SERVICES PROVIDED FOR
NONFUNCTIONING SYSTEM; SANCTIONS FOR NONCOMPLIANCE. (a) The
commission by rule shall establish a procedure that allows a retail .
public utility that takes over the provision of services for a
nonfunctioning retail water or sewer utility service provider to
charge a reasonable rate for the services provided to the customers
of the nonfunctioning system and to bill the customers for the
services at that rate immediately to recover service costs.

(b) ' The rules must provide a streamlined process that the
retail public utility that takes over the nonfunctioning system may
use to apply to the commission for a ruling on the reasonableness of
the rates the utility is charging under Subsection (a). The process
must allow for adequate consideration of costs for interconnection
or other costs incurred in making services available and of the
.costs that mayv necessarily be incurred to bring the nonfunctioning
system into compliance with commission rules. )

(c) The commission shall provide a reasonable period for the
"retail public utility that takes over the nonfunctioning system to
bring the nonfunctioning system into compliance with commission
rules during which the commission may not impose a penalty for any
deficiency in the svstem that is present at the time the utility
takes over the nonfunctioning system. The commission must consult
with the utility before determining the period and may grant -an-
extension of the -period for good cause.

SECTION 2. This Act takes effect. September 1, 2007.

President of the Senate Speaker of the House

_ I certify that H.B. No. 149 was passed by the House on May 2,
2007, by the following vote: Yeas 147, Nays 0, 2 present, not
voting. ' :

Chief Clerk of the House

I certify that H.B. No. 149 was passed by the Senate on May
22, 2007, by the following vote: Yeas 31, Nays O. - :

Secretary of the Senate

APPROVED:

Date

Governor

htto://www.capitol.state.tx.us/tlodocs/ SOR/billtext/html/HB00149F HTM | 4/21/2008
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 80TH LEGISLATIVE REGULAR.SESSION
May 11, 2007
TO: Honorable Kip Averitt, Chair, Senate‘ Committee on Natural Resources
FROM: John S. O'Brien, Director, Legislative Budget Board

IN RE: HB149 by Phillips (Relating to rates charged for water or sewer services by an entity
that takes over a nonfunctioning water or sewer system.), As Engrossed

No significant fiscal implication to the State is anticipated.

The bill would require the Texas Commission on Environmental Quality (TCEQ) by rule to
provide a streamlined process to allow the retail public utility that takes over a nonfunctioning
water or sewer utility to apply for a ruling on the reasonableness of the newly implemented
rates. The bill also would require the TCEQ to establish, in consultation with the utility, a
reasonable amount of time for the retail public utility to bring the water or wastewater system
into compliance, and it would prohibit the TCEQ from imposing a penalty during this period
for any violation that existed at the time the nonfunctioning system was taken over.

Administrative costs to the TCEQ in implementing the provisions of the bill are not expecfed to
be significant. )

Local Government‘Impact

No fiscal implication to units of local government is anticipated.

Source Agencies: 582 Commission on Environmental Quality
LBB Staff: JOB, WK, TL '

http://www.capitol.state.tx.us/tlodocs/80R/fiscalnotes/html/HB0O0149E.HTM 4/21/2008
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BILL ANALYSIS

Senate Research Center H.B. 149
80R930 JJT-D By: Phillips (Estes)
) Natural Resources

5/11/2007

Engrossed

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT

When a retail water or sewer system becomes nonfunctional, another retail public utility provider can
take over the nonfunctional system in order to avoid disruption of service to the customers of the
system. The rates charged by the nonfunctioning system usually do not meet the costs to the new
provider to provide service and the infrastructure of the system is often in non-compliance with state
regulatory standards. There is no expedited process to adjust the price of the service to reflect the actual
costs to the new provider. Currently, the new provider is required to continue to charge the current rates
and operate at a loss until the rate adjustment process is complete through the Texas Commission on
Environment Quality (TCEQ). Additionally, a new provider of a system which was in non-compliance
before its acquisition, may place the new provider's ex1st1ng system n non—comphance and 'subject the

provider to fines from TCEQ.

H.B. 149 requires TCEQ to establish a procedure that allows a refail public utility that takes over the
provision of services for a nonfunctioning retail water or sewer utility service provider to charge a
reasonable rate for the services provided to the customers of the nonfunctioning system and to bill the
customers for the services at that rate immediately to recover service costs. The bill also requires TCEQ
to provide a reasonable period for the retail public utility that takes over the nonfunctioning system to
bring the nonfunctioning system into compliance with TCEQ rules during which TCEQ is prohibited
from imposing a penalty for any deficiency in the system that is present at the time the utility takes over
the nonfunctioning system.

RULEMAKING AUTHORITY

Rulemaking authority is expressly granted to the Texas Natural Resource Conservation Commission
[Texas Commission on Envnonmental Quahty] in SECTION 1 (Section 13.046, Water Code) of this

. bill.

SECTION BY SECTION ANALYSIS

[While the statutory reference in this bill is to the Texas Natural Resource Conservation Commission
(TNRCC), the following amendments affect the Texas Commission on Environmental Quality, as the
successor agency to TNRCC.]

- SECTION 1. Amends Subchapter C, Chapter 13, Water Code, by adding Section 13.046, as follows:

“Sec. 13.046. TEMPORARY RATES FOR SERVICES PROVIDED FOR
NONFUNCTIONING SYSTEM; SANCTIONS FOR NONCOMPLIANCE. (a) Requires the
Texas Natural Resource Conservation Commission (TNRCC) by rule to establish a procedure
that allows a retail public utility that takes over the provision of services for a nonfunctioning
retail water or sewer utility service provider to charge a reasonable rate for the services provided

http://www.capitol.state.tx.us/tlodocs/80R/analysis/html/HB00149E.HTM 4/21/2008
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to the customers of the nonfunctioning system and to bill the customers for the services at that
rate immediately to recover service costs. '

(b) Requires the rules to provide a streamlined process that the retail public utility that
takes over the nonfunctioning system may use to apply to TNRCC for a ruling on the
reasonableness of the rates the utility is charging under Subsection (a). Requires the
process to allow for adequate consideration of costs for interconnection or other costs
incurred in making services available and of the costs that may necessarily be incurred to
bring the nonfunctioning system into compliance with TNRCC rules.

(c) Requires TNRCC to provide a reasonable period for the retail public utility that takes
over the nonfunctioning system to bring the nonfunctioning system into compliance with
TNRCC rules during which TNRCC is prohibited from imposing a penalty for any
deficiency in the system that is present at the time the utility takes over the
nonfunctioning system. Requires TNRCC to consult with the utility before determining
the period and authorizes TNRCC to grant an extension of the period for good cause. -

SECTION 2. Effective date: September 1, 2007.

http://www.capitol.state.tx.us/tlodocs/80R/analysis/html/HBO0O149E. HTM 4/2 172008





(7) Base rate--The portion of a consumer’s utility bill
which is paid for the opportunity of receiving utility service, excluding
stand-by fees, which does not vary due to changes in utility service
consumption patterns. '

(8) Billing perlod--The usage period between meter read-
ing dates for which a bill is issued or in nonmetered situations, the
period between bill issuance dates.

(9) Certificate--The definition of certificate is that defini-
tion given to certificate of convenience and necessity in this subchap-
ter.

(10) Certificate of Convenience and Necessity--A permit
issued by the commission which authorizes and obligates a retail pub-
lic utility to furnish, make available, render, or extend continuous and
adequate retail water or sewer utility service to a specified geographic
area.

(11) Certificate of Public Convenience and Necessity--The
definition of certificate of public convenience and necessity is that defi-
nition given to certificate of convenience and necessity in this subchap-
ter. '

(12) Class of service or customer class--A description of
utility service provided to a customer which denotes such characteris-
tics as nature of use or type of rate.

(13) Code--The Texas Water Code.

(14) Corporation--Any corporation, joint-stock company,
or association, domestic or foreign, and its lessees, assignees, trustees,
receivers, or other successors in interest, having any of the powers and
privileges of corporations not possessed by individuals or partnerships,
but shall not include municipal corporations unless expressly provided
otherwise in the Texas Water Code.

(15) - Customer--Any person, firm, partnership, corpora-
tion, municipality, cooperative, organization, or governmental agency
provided with services by any retail public utility.

(16) Customer service line or pipe--The pipe connecting
the water meter to the customer’s point of consumption or the pipe
which conveys sewage from the customer’s premlses to the service
provider’s service line.

(17) Facilities--All the plant and equipment of a retail pub-
lic utility, including all tangible and intangible real and personal prop-
erty without limitation, and any and all means and instrumentalities in
any manner owned, operated, leased, licensed, used, controlled, fur-
nished, or supplied for, by, or in connection with the business of any
retail public utility.

(18) Incident of tenancy--Water or sewer service, provided

to tenants of rental property, for which no separate or additional service
fee is charged other than the rental payment.

» (19) Landowner--An owner or owners of a tract of land in-
cluding multiple owners of a single deeded tract of land as shown on
the appraisal roll of the appraisal d1str1ct established for each county in
which the property is located.

(20) License--The whole or part of any commission permit,
certificate, registration, or similar form of permission required by law.

(21) Licensing--The commission process respecting the
granting, denial, renewal, revocation, suspension, annulment, with-
drawal, or amendment of a license, certificates of convenience and
necessity, or any other authorization granted by the commission in
accordance with its authority under the Texas Water Code.

(22) Main--A pipe operated by a utility service provider
that is used for transmission or distribution of water or to collect or
transport sewage. .

(23) Mandatory water use reduction--The temporary
reduction in the use of water imposed by court order, government
agency, or other authority with appropriate jurisdiction. This does not
include water conservation measures that seek to reduce the loss or
waste of water, improve the efficiency in the use of water, or increase
the recycling or reuse of water so that a water supply is made available
for future or alternative uses.

(24) Member--A person who holds a membership in a wa-
ter supply or sewer service corporation and who is a record owner of a
fee simple title to property in an area served by a water supply or sewer
service corporation, or a person who is granted a membership and who
either currently receives or will be eligible to receive water or sewer
utility service from the corporation. In determining member control of
a water supply or sewer service corporation, a person is entitled to only
one vote regardless of the number of memberships the person owns.

(25) Membership fee--A fee assessed each water supply or
sewer service corporation service applicant that entitles the applicant
to one connection to the water or sewer main of the corporation. The
amount of the fee is generally defined in the corporation’s bylaws and
payment of the fee provides for issuance of one membership certifi-
cate in the name of the applicant, for which certain rights, privileges,
and obligations are allowed under said bylaws. For purposes of Texas
Water Code, §13.043(g), a membership fee is a fee not exceeding ap-
proximately 12 times the monthly base rate for water or sewer service

- or an amount that does not include any materials, labor, or services re-

quired for or provided by the installation of a metering device for the
delivery of service, capital recovery,.extension fees, buy-in fees, im-
pact fees, or contributions in aid of construction.

(26) Municipality--A city, existing, created, or organized
under the general, home rule, or special laws of this state.

(27) Municipally owned utility--Any retail public utility
owned, operated, and controlled by a municipality or by a nonprofit
corporatlon whose directors are appointed by one or more municipali-

" ties.

. (28) Nonfunctioning system--A utility under the supervi-
sion of a receiver or temporary manager pursuant to §291.142 of this
title (relating to Operation of Utility That Discontinues Operation or Is

Referred for Appointment of a Receiver) and §291.143 of this title (re-

lating to Operation of a Utility by a Temporary Manager), respectively.

(29)  [£28)] Person--Any natural person, partnership, co-
operative corporation, association, or public or private organization of
any character other than an agency or municipality.

(30) [€29] Physician--Any public health official, includ-
ing, but not limited to, medical doctors, doctors of osteopathy, nurse
practltloners registered nurses, and any other similar public health of-
ficial.

(31) [€39)] Point of use or point of ultimate use--The pri-
mary location where water is used or sewage is generated; for example,
a residence or commercial or industrial facility.

(32) [D)] Potable water--Water that is used for or in-
tended to be used for human consumption or household use.

(33) [(32)) Premises--A tract of land or real estate includ-
ing buildings and other appurtenances thereon. '

(34) [€33)] Public utility--The definition of public utility is
that definition given to water and sewer utility in this subchapter.

33 TexReg 878 February 1, 2008 Texas Register





may be required provided that all members have paid or are required
to pay the membership fee effective at the time service is requested.

' (B) Each member is entitled to only one vote regardless
of the number of memberships owned by that member.

, (C) A majority of the directors and officers of the cor-
poration must be members of the corporation.

(D) The corporation’s by-laws include language indi-
cating that the factors specified in subparagraphs (A) - (C) of this para-
graph are in effect.

(55) [£54)] Wholesale water or sewer service--Potable wa-
ter or sewer service, or both, provided to a person, political subdivision,
or municipality who is not the ultimate consumer of the service.

§291.14. Emergency Orders. )
(@) The commission may issue emergency orders, with or
without a hearing:

(1) to compel a water or sewer service provider that has
obtained or is required to obtain a certificate of public convenience
and necessity to provide continuous and adequate water service, sewer
service, or both, if the discontinuance of the service is imminent or
has occurred because of the service provider’s actions or failure to act.
These orders may contain provisions requiring specific utility actions
to ensure continuous and adequate utility service and compliance with
regulatory guidelines;

(2) tocompel aretail public utility to provide an emergency
interconnection with a neighboring retail public utility for the provision
oftemporary water or sewer service, or both, for not more than 90 days
if service discontinuance or serious impairment in service is imminent
or has occurred; and/or

(3) to establish reasonable compensation for the temporary
service required under paragraph (2) of this subsection and may allow
the retail public utility receiving the service to make a temporary ad-
justment to its rate structure fo ensure proper payment.

(b) The commission or executive director may also issue or-
ders under Chapter 35 of this title (relating to Emergency and Tem-
porary Orders and Permits; Temporary Suspension or Amendment of
Permit Conditions):

(1) to appoint a temporary manager under Texas Water
Code, §5.507 and §13.4132; and/or

(2) toapprove an emergency rate increase under Texas Wa-
ter Code, §5.508, [and] §13.4133 and §13.046.

(c) If an order is issued under this section without a hearing,
the order shall fix a time, as soon after the emergency order is issued as
is practicable, and place for a hearing to be held before the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt. ’

Filed with the Office of the Secretary of State on January 17,

2008.

TRD-200800210

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: March 2, 2008
For further information, please call: (512) 239-6091-
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SUBCHAPTER B. RATES, RATE MAKING,
AND RATES/TARIFF CHANGES

-30 TAC §291.21

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.102, which provides the commission the general powers to
carry out duties under the TWC and §5.103, which provides the
commission with the authority to adopt any rules necessary to
carry out the powers and duties under the provisions of the TWC
and other laws of this state. In addition, TWC, §13.041, states
that the commission may regulate and supervise the business
of every water and sewer utility within its jurisdiction and may
do all things, whether specifically designated in TWC, Chapter
13 or implied in TWC, Chapter 13, necessary and convenient
to the exercise of this power and jurisdiction. Further, TWC,
§13.041, also states that the commission shall adopt and en-
force rules reasonably required in the exercise of its powers and
jurisdiction, including rules governing practice and procedure be-
fore the commission. Additionally, TWC, §13.046 requires the
commission to adopt rules that allow a retail public utility that
takes over the provision of services for a nonfunctioning retail
water or sewer utility service provider to charge a reasonable
rate for the services provided to the customers of the nonfunc-
tioning system. Finally, TWC, §13.188, mandates that the com-
mission shall adopt a procedure allowing a utility to file an appli-
cation with the commission to timely adjust the utility’s rates to
reflect an increase or decrease in documented energy costs.

The proposed amendment implements TWC, §§13.046, 13.147
and 13.188.

$291.21. Form and Filing of Tariffs.

(a) Approved tariff. A utility may not directly or indirectly
demand, charge, or collect any rate or charge, or impose any classifica--
tions, practices, rules, or regulations different from those prescribed in
its approved tariff filed with the commission or with the municipality
exercising original jurisdiction over the utility, except as noted in this
subsection. A utility may charge the rates proposed under Texas Wa-
ter Code (TWC), §13.187(a) (relating to Statement of Intent to Change
Rates) after the proposed effective date, unless the rates are suspended
or the commission or a judge sets interim rates. The regulatory as-
sessment required in TWC, §5.235(n) does not have to be listed on
the utility’s approved tariff to be charged and collected but must be in-
cluded in the tariff at the earliest opportunity. A person who possesses
facilities used to provide water utility service or a utility that holds a
certificate of public convenience and necessity to provide water service
that enters into an agreement in accordance with TWC, §13.250(b)(2),
may collect charges for wastewater services on behalf of another retail
public utility on the same bill with its water charges and shall at the ear-
liest opportunity include a notation on its tariff that it has entered into
such an agreement. A utility may enter into a contract with a county
to collect solid waste disposal fees and include those fees on the same
bill with its water charges and shall at the earliest opportunity include
anotation on its tariff that it has entered into such an agreement.

(b) Requirements as to size, form, identification, minor
changes, and filing of tariffs.

(1) Tariffs filed with applications for certificates of conve-
nience and necessity. .

(A) Every public utility shall file with the commission
the number of copies of its tariff required in the application form con-
taining schedules of all its rates, tolls, charges, rules, and regulations
pertaining to all of its utility service when it applies for a certificate of

33 TexReg 880 . February 1, 2008 Texas Register





convenience and necessity to operate as a public utility. The tariff must
be on the form the commission prescribes or another form acceptable
to the commission.

(B) Every water supply or sewer service corporation
shall file with the commission the number of copies of its tariff re-
quired in the application form containing schedules of all its rates, tolls,
charges, rules, and regulations pertaining to all of its utility service
when it applies for a certificate of convenience and necessity to op-
efate as a retail public utility.

(2) Minor tariff changes. Except for an affected county, a
public utility’s approved tariff may not be changed or amended without
commission approval. An affected county may change rates for wa-
ter or wastewater service without commission approval but shall file a
copy of the revised tariff with the commission within 30 days after the
effective date of the rate change.

. (A) The executive director may approve the following
minor changes to tariffs:

(i) service rules and policies;

(i) changes in fees for customer deposits, meter
tests, return check charges, and late charges, provided they do not
exceed the maximum allowed by the applicable sections;

(iii) implementation of a purchased water or sewage
treatment provision, a temporary water rate provision in response to
mandatory reductions in water use imposed by a court, government
agency, or other authority, or water use fee provision previously ap-
proved by the commission;

(iv) surcharges over a time period determined by the
executive director to reflect the change in the actual cost to the utility
for sampling costs, commission inspection fees, or at the discretion
of the executive director, other governmental requirements beyond the
utility’s control;

(v) addition of the regulatory assessment as a sepa-
rate item or to be included in the currently authorized rate;

: (vi) addition of a provision allowing a ut111ty to col-
lect wastewater charges in accordance with TWC, §13.250(b)(2) or

§13.147(d);

(vii) rate adjustments to implement authorized
phased or multi-step rates or downward rate adjustments to reconcile
rates with actual costs; or

(viii) addition of a production fee charged by a
groundwater conservation district as a separate item calculated by

multiplying the customer’s total consumption, including the number -

of gallons in the base bill, by the actual production fee per thousand
gallons.

(B) The addition of an extension policy to a tariff or
a-change to an existing extension policy does not qualify as a minor
tariff change because it must be approved or amended in a rate change
application.

'(3) Tariff revisions and tariffs filed with rate changes The
utility shall file three copies of each revision or in the case of a rate
change, the number required in the application form. Each revision
must be accompanied by a cover page that contains a list of pages being
revised, a statement describing each change, its effect if it is a change
in an existing rate, and a statement as to impact on rates of the change
by customer class, if any. If a proposed tariff revision constitutes an

increase in existing rates of a particular customer class or classes, then .

the commission may require that notice be given.

(4) Rate schedule. Each rate schedule must clearly state the
terrltory, subdivision, city, or county in which the schedule is applica-
ble.

(5) Tariff sheets. Tariff sheets must be numbered consec-
utively. Each sheet must show an effective date, a revision number,
section number, sheet number, name of the utility, the name of the tar-
iff, and title of the section in a consistent manner. Sheets issued under
new numbers must be designated as original sheets. Sheets being re-
vised must show the number of the revision, and the sheet numbers
must be the same.

(¢) Composition of tariffs. A utility’s tariff, including those
utilities operating within the corporate limits of a municipality, must
contain sections setting forth:

(1) a table of contents;

(2) alist of the cities and counties, and subdivisions or sys-
tems, in which service is provided;

(3) the certificate of convenience and necessity number un-
der which service is provided;

* (4) the rate schedules;

(5) the service rules and regulations, including forms of the
service agreements, if any, and customer service inspection forms re-
quired to be completed under §290.46(j) of this title (relating to Min-
imum Acceptable Operating Practices for Public Drinking Water Sys-
tems) if the form used deviates from that specified in §290.47(d) of this
title (relating to Appendices);

(6) the extension policy;

(7) an approved drought contingency plan as requiréd by
§288.20 of this title (relating to Drought Contingency Plans for Mu-
nicipal Uses by Public Water Suppliers); and

(8) the form of payment to be accepted for utility services.

(d) Tariff filings in response to commission orders. Tariff fil-
ings made in response to an order issued by the commission must in-
clude a transmittal letter stating that the tariffs attached are in compli-
ance with the order, giving the application number, date of the order,
a list of tariff sheets filed, and any other necessary information. Any
service rules proposed in addition to those listed on the commission’s
model tariff or any modifications of a rule in the model tariff must be
clearly noted. All tariff sheets must comply with all other sections in
this chapter and must include only changes ordered. The effective date
and/or wording of the tariffs must comply with the provisions of the
order.

(e) Awvailability of tariffs. Each utility shall make available to
the public at each of its business offices and designated sales offices
within Texas all of its tariffs currently on file with the commission or
regulatory authority, and its employees shall lend assistance to persons
requesting information and afford these persons an opportunity to ex-
amine any of such tariffs upon request. The utility also shall provide
copies of any portion of the tariffs at a reasonable cost to reproduce
such tariff for a requesting party.

(f) Rejection. Any tariff filed with the commission and found -
not to be in compliance with this section must be so marked and re-
turned to the utility with a brief explanation of the reasons for rejection.

(g) Change by other regulatory authorities. Tariffs must.be
filed to reflect changes in rates or regulations set by other regulatory
authorities and must include a copy of the order or ordinance autho-
rizing the change. Each utility operating within the corporate limits of
a municipality exercising original jurisdiction shall file with the com-
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mission a copy of its current tariff that has been authorized by the mu-
nicipality. :
(b) Purchased water or sewage treatment provision.

(1) A utility that purchases water or sewage treatment may
include a provision in its tariff to pass through to its customers changes
in such costs. The provision must specify how it is calculated and
affects customer billings. -

(2) This provision must be approved by the commission in
a rate proceeding. A proposed change in the method of calculation of
the provision must be approved in a rate proceeding.

(3) Once the provision is approved, any revision of a util-
ity’s billings to its customers to allow for the recovery of additional
costs under the provision may be made only upon issuing notice as
required by paragraph (4) of this subsection. The executive director’s
review of a proposed revision is an informal proceeding. Only the com-
mission, the executive director, or the utility may request a hearing on
the proposed revision. The recovery of additional ‘costs is defined as
an increase in water use fees or in costs of purchased water or sewage
treatment. '

(4) A utility that wishes to revise utility billings to its cus-
tomers pursuant to an approved purchased water or sewer treatment or
water use fee provision to allow for the recovery of additional costs
shall take the following actions prior to the beginning of the billing pe-
riod in which the revision takes effect:

(A) submit a written notice to the executive director;
and

(B) mail notice to the utility’s customers. Notice may
be in the form of a billing insert and must contain the effective date of
the change, the present calculation of customer billings, the new cal-
culation of customer billings, and the change in charges to the utility
for purchased water or sewage treatment or water use fees. The notice
must include the following language: "This tariff change is being im-
plemented in accordance with the utility’s approved (purchased water)
(purchased sewer) (water use fee) adjustment clause to recognize (in-
creases) (decreases) in the (water use fee) (cost of purchased) (water)
(sewage treatment). The cost of these charges to customers will not ex-
ceed the (increased) (decreased) cost of (the water use fee) (purchased)
(water) (sewage treatment).” :

(5) Notice to the commission must include a copy of the
notice sent to the customers, proof that the cost of purchased water or
sewage treatment has changed by the stated amount, and the calcula-
tions and assumptions used to determine the new rates.

(6) Purchased water or sewage treatment provisions may
not apply to contracts or transactions between affiliated interests.

(i) Effective date. The effective date of a tariff change is the
date of approval by the executive director unless otherwise stated in
the letter transmitting the approval or the date of approval by the com-
mission, unless otherwise specified in a commission order or rule. The
effective date of a proposed rate increase under TWC, §13.187 is the
proposed date on the notice to customers and the commission, unless
suspended and must comply with the requirements of §291.8(b) of this
title (relating to Administrative Completeness).

() Tariffs filed by water supply or sewer service corporations.
Every water supply or sewer service corporation shall file, for infor-
mational purposes only, one copy of its tariff showing all rates that are
subject to the appellate jurisdiction of the commission and that are in
force for any utility service, product, or commodity offered. The tariff
must include all rules and regulations relating to or affecting the rates,
utility service or extension of service or product, or commodity fur-

nished and shall specify the certificate of convenience and necessity
number and in which counties or cities it is effective.

(k) Surcharge.

(1) A surcharge is an authorized rate to collect revenues
over and above the usual cost of service.

(2) Ifspecifically authorized for the utility in writing by the
executive director or the municipality exercising original jurisdiction
over the utility, a surcharge to recover the actual increase in costs to
the utility may be collected over a specifically authorized time period
without being listed on the approved tariff for:

(A) sampling fees not already included in rates;
(B) inspection fees not already included in rates;

(C) production fees or connection fees not already in-
cluded in rates charged by a groundwater conservation district; [e£]

(D) other governmental requirements beyond the con-
trol of the utility; or [5]

(B) costsunder TWC, §13.046 to allow the retail public
utility to charge a reasonable rate for:interconnection costs, other costs
incurred in making services available and costs that will be incurred
to bring the nonfunctioning system into compliance with the commis-
sion’s rule.

(3) A utility shall use the revenues collected pursuant to a
surcharge only for the purposes noted and handle the funds in the man-
ner specified according to the notice or application submitted by the
utility to the commission, unless otherwise directed by the executive
director. The utility may redirect or use the revenues for other pur-

- poses only after first obtaining the approval of the executive director.

(4) The executive director may authorize a surcharge to re-
flect an increase or decrease in documented energy costs. Documented
decreases in energy costs must be refunded within a reasonable time to
the utility’s customers. The pass through, whether an increase or de-
crease, shall be implemented on no later than an annual basis unless the
executive director determines a special circumstance applies. This ad-
justment is an uncontested matter not subject to a contested case hear-

ing, however the executive director shall hold an uncontested public
meeting on the request of a member of the legislature who represents
the area served by the water and/or sewer utility or if the executive di-
rector defermines that there is substantial public interest in the matter.

() Temporary water rate.

(1) A utility’s tariff may include a temporary water rate
provision that will allow the utility to increase its retail customer rates
during periods when a court, government agency, or other authority
orders mandatory water use reduction measures that affect the utility
customers’ use of water service and the utility’s water revenues. Im-
plementation of the temporary water rate provision will allow the util-
ity to recover from customers revenues that the utility would otherwise

,have lost due to mandatory water use reductions in accordance with the

temporary water rate provision approved by the commission. If a util-
ity obtains a portion of its water supply from another unrestricted water
source or water supplier during the time the temporary water rate is in
effect, the rate resulting from implementation of the temporary water
rate provision must be adjusted to account for the supplemental water
supply and to limit over-recovery of revenues from customers. A tem-
porary water rate provision may not be implemented by a utility if there
exists an available, unrestricted, alternative water supply that the util-
ity can use to immediately replace, without additional cost, the water
made unavailable because of the action requiring a mandatory reduc-
tion of use of the affected water supply.
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Figure: 30 TAC §290.47(h)
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