LoweERrR NECHES VALLEY AUTHORITY

Municiral * INDUSTRIAL * ASRICULTURAL WATER

August 152010

Mr. Ron Ellis

Texas Commission on Environmental Qualily
MC 160

P.O. Box 13087

Austin, TX 78711-3087

RE:  Comments en Texas Commission on Environmental Quality rulemaking for the creation
of new 30 Texas Administrative Code Chapter 298, Unvironmental Flows, Subchapter A,
Sabine and Neches Rivers and Sabine Lake Day; and Subchapter B, Trinity and San
Tacinto Rivers and Galveston Bay,

Dear Mr. Ellis,

Thank vou for the opportunily to provide comments i this process prior to imitial publication of
a proposed rule. Liast Texas is uniquely water rich in a state ol ever growing water shortages and
we should all be proactive in the development of a plan to responsibly manage owr natural
resources and maintain a sustainable balance for all.

The Lower Neches Valley Authority (LNVA or the Authority) belicves that the staged, multi-
commillee approach preseribed for the SB3 process was, in theory, a sound and appropeiate
stralegy Lo determine and ultimately balance the needs of the environment with the needs of man;
however, as the process moved Torward, 11 became painfully evident that there simply was not
adequate data to develop a seientific causal link between Hows and envirormental health, As the
SB33 process advances and the TCEQ attempte a “balancing act” through the rulemaking process,
the Conumission is evaluating ncar term demands as identificd in the State Waler Plan under SBI1
against an environniental “demand” which is not fully understond, At present, the LNVA does
nol leel the Commission has adequate information to evaluate the true needs of the environment
or consider the long range needs ol water [or other purposes. Without sufficient data the process
has broken down, though not as a resull ol the preseribed stralegy. Ultimately, TCEQ will have
to look at (1) the data assembled by the various BBEST groups, (2) recommendations by the
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BRASC, (3) physical and technological constraints through which water rights are permitied. (4)
commients received through the rulemaking process to determine the appropriate path Torward,
and linally (5) recognize the need for flexibility in the rules to accommodate adaplive
management as we gain a beller understanding of true ccological relationships alomg the

Wil LE]"L".-'H}"H.

At the public mecting in Austin on August 12, 20010, TCEQ put lorth several gquestions, In
consideration of the issues raised, LNVA believes that the Commission alrcady employs
appropriate tools, Le. the Water Availability Model (WAM), in evaluating applications for new
permits and thar those measures could and should be continued with the new requirements,
although a daily time-step may present an improvement for the purpose of modeling hydrologic
variabilitv.  The most direct method ol applving any new eavironmental standard would be to
insert the requirement inlo the WAM as an in-stream flow (11 record) with a priority date
corresponding (o the new legislation and allow that flow requirement to propagate upstrean.
The environmental “sei asides” whichi 8B3 sccks to cstablish can adequately be addressed
through the adoption ol instream [low largets applicd to specific locations in the basin and
allowed o propagate upstream  through the existing basin model and water avalability
simulation. By limitng the number of sites with streamflow targets. the WAM will be able w
calibrale and distnibute the demands for pro-rata sharing of contributions (hrough ungaged
tributaries.  This method would also allow the environmental flow requirements to be apphed
withoul bias o all new permits, with or without appropriations requests.  Additonally. Uhs
method ol application through the WAM would relive the Commission ol lability [or trying (o
determine which projects, based on size or location, should be subject 1o the rules.

[NVA olfers the lollowing comments for your consideration on rulemaking specifically for the
Neches River and Sabine Lake Lstuary:

. Angclina River subbasin of the Neches River Basin: LNVA recommends that 1TCLG
cstablish a minimum flow of 100 ¢fs for the Angelina River near Allo, Texas (LISGS
Cragc # ORO36500),

2. Upper Neches River subbasin of the Neches River Basin:  LNVA recommends that
TCLO establish a minimum flow of 200 ¢ls for the Neches River near Rockland. exas

(USGS Gage #080335000.

3. Neches River Basin: LNVA recommends that TCLQ establish a minimum flow ol 400
¢fs Tor the Neches River near Beaumont, Texas (LSGS Gage #08041780)

4. Sabine Lake Estuary: LNVA recommends that T'CEQ not establish additional [reshwaler
milow requirements for the estuary.
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[NVA has been invelve in the Senate Bill 3 (SB3) process Lo evaluate and determine an
appropriate flow regime to proteet the environmental water needs and balance that with human
demands for over 2 vears.  Through attendance and participation with both the Sabine and
Neches Rivers and Sabine Lake Bay and Basin Expert Science Team (BBEST) and the Bay and
Basin Arca Stakcholders Committee (BBASC) il has become clear that both the Sabine and
Neches Rivers and the Sabine Take Estuary are well functioning, productive and healthy
ecosystems today. Tt s also well established, particularly in Sabine Lake, that the ecosyslems we
see today are very dillerent [rom that ol 100 years ago. The area’s environmental conditions are
highly variable and the flora and fauna have proven their capacity for adaptability. With a
changing backdrop of growth and development, the environmenl has evolved and prospered,
Unlortunately, through the entire SB3 process definilive correlations between flows and
environmental needs could not be established; though this should not be a surprise when the
natural variability and resilience of the ccosystem is considered.

As the custodial steward of the bulk of the fresh water in the Neches Basin, holder of nearly 1.2
million acre feet of water rights and water suppher to the most heavily populated and
inclustrialized repion of the Basin, TNVA is ever conseious of protecting flows throughout the
cntire basin, LNVA provides Iresh water to municipal, industrial and agricultural customers
throughout Jefferson County and the eastern portions ol Liberty and Chambers Counties, With
the LNV A diversions located in the most downstream reach of the Neches River that is protected
from saltwater intrusion, the waler diverled by the Authority flows through and nourishes
riverine habitat throughout the basin prior to use for human demands. In fact. since (he
construction of Sam Ravburn Reservoir and Dam B, important habitat avcas like the Big Thickel
Mational Preserve - Weches River Comdor no longer expericnce detrimental summer droughts
because the bed and banks transmission of water supply to LNVA's customerssupporl a year
rovngd minimom Now in the Neches Biver.  Durthermore, the return Now om TNVASS
municipal, industrial and frrigation customers provides a freshwater inflow to the coastal hasin
bavous that nourish the marshes and Sabine Lake estuary.

Because the bulk ol development in the Neches Basin is near the mouth ol the river, providing
for these freshwater demands enhances support to the environment with (lows throughout the
entire basin o diversion points near Beaumont, Texas. By simply honoring existing surface
waler righls permits and their respective priority, the rivering and estuary enviromments are well
supported through times of natural drought while high Now pulses and even overbank flooding
may be attenuated by upstream control struetures. but will certainly continue to occur on
whatever schedule and regime nature provides.

With an ¢ve on both balancing the environmental and human needs and utilizing the water rights
procedures  already  established by the Commission, LNVA  offers the following
recommendations to TOEO:
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e gstablish minimum flows at three existing USGS gage locations in the Neches Basin.

s allow these requirements to propagate upstream in the current manner of evaluation for
new permit requests and

o continue to ¢valuate penmits against a drought of record standard o ensure a dependable
supply while recognizing the variabilily ol nature and allowing for pulse. peaking and
flood flows on the "natural” schedule withoul atlempted creation by man.

Specifically with regards 1o the locations and valucs of proposed minimum flows, the TNVA
affers the lollowing rationale o support its recommendations:

Angelina River near Alto, Texas (USGS Gage # 08036500, TCEQ-WAM CP ANAL)

The Angelina River is the primary tributary to the Neches River with a drainage basin of
approximately 3.450 square miles. The downstream reach of the Angelina llows through Sam
Rayburn Reservoir and joins the Neches River at the confluence just upstream ol Dam B (Lake
B. A, Steinhagen). Beeause the Angeling River drains roughly ome-hall the upper Neches Basin,
it 15 appropriate to establish a minimum flow regquirement Tor this sub-basin just above Sam
Ravburn Reservoir. While the Lydraulically-Based Environmental Flow Regime (HEFR) tool
used by the BBLST to statistically parse the historic lows al this gage sile gencrally returned
much lower values for subsistence (IIEFR values ranging from |1 cfs 1o 55 efs depending on the
season) and base flows (IIETR values ranging from 36 cls to 69 ¢ls in the summer) during drier
months, LNVA recommends the establishment of a minimum [low of 100 ¢fs in the Angclina
River near Alto. lexas in order to protect previously established rights of downstrcam permit
holders while supporting a minimum low Lo the riverine ecosystem both upstream and
downstream of the gage station.

Meches River near Rockland, Texas (USGS Gage # 08033500, TCEQ-WAM CP NERO)

The Neches River above lhe conlluence with the Angelina River is considered the ~“Upper”
Neches River with a drainage basin ol approximately 3,630 squarc miles. DBecause the “Upper”
Neches River drains roughly one-hall the upper Neches Basin, it is appropriate to establish a
minimum Now requirement for this sub-basin ncar Rockland, Texas. just above the Angelina
River conlluence. While the HEFR tool used by the BBLST to statistically parse the histone
[Tows at this gage sile generally returned lower values for subsistence (HEFR values ranging
from 21 ¢ls to 67 els depending on the scason) and base flows (TTEFR values ranging [rom 61
cls to 151 efs in the swmnmer) during dricr months, LNV A recommends the establishment of a
minimum flow of 200 cfs in the Angelina River near Allo, Texas in order o protect previously
cstablished riphts of downstream permit holders while supporting a minimum flow to the
riverine ccosystem both upstréam and downstream of the gage station,
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Neches River at Beaumont, Texus (USGS Gage £ 08033500, TCEQ-WAM CP NEBA)

While the Neches River at Beaumont was not a station evaluated during the work of the BBEST
or BBASC, it 18 the most downstream freshwater location on the Neches River before Lhe river 18
tidally influcneed and affected by salinitv. lows passing this poinl will move downsiream and
cnter the cstuary as no freshwater intakes can be established and operated to divert fresh water
from the tidal reach of the river.  When the TCEQ issued a permil for the construction and
operation of the Neches River Saltwater Barrier in 2002, the Commission recognized the necd o
maintain freshwater inflows o Sabine Dake and 1ts estuary with the inclusion of a special
comdition stipulating a minimum pass-through release of 400 cfs when the barrier is operating in
salt control mode. Because Hows al Beaumont arc immcdiately upstream of tidal waters and
downstream ol any established freshwater diversion points, it is appropriate to establish a
minimum low requirement lor the Neches River at Beaumont, 1exas.

As previously noted, the Sabine-Neches BBLS| did not evaluate the Neches River al Beaumonl,
and thus the HEFR ol used by the BBEST to statistically parse the historic Nows was nol
employed al this gage site: however. beecause a value has previously been estublished by the
Commission. by a relatively recent permit and without any protests, TNVA recommends a
minimum low of 400 efs in the Neches River at Beaumont, Texas in recognilion ol the existing
Sultwater Barrier pernmit as il would apply to funuwe permit applicants and the pass-through
requirernent would propagate upstream as an in-stream flow contribution to both the Neches
River and Sabine Lake Estuary,

Sabine Lake Estuary

The Neches River contributes approximately 42% of the total ammual Nows Lo the Sabine Lake
Lstuary, With the existence, maintenance, potential (ulure expansion ol a deep draft ship
channcl through Sabine Lake and up the Neches River w the Port of Beaumont, freshwater
discharges via the Sabine and Neches Rivers is not a realistic measure Lo control salinity in the
cstuary. Sabine Lake already receives more fresh waler inllows than any other cstuary in the
State of Texas. The maost appropriate action to supporl environmenial health of the Sabine Lake
Listuary is habitat restoration and construction ol structures which retard salinity intrusion into
the marshes while maintaining localized freshwater inllows (rom the bayous within the coastal
basins. This proposed course of action lor the ymportant cstuarine nurserics in the coastal
mashes and wetlands is supported by an extensive study by the ULS, Army Corps of Engineers
(USACE) which was conducted over a 10 year evaluation period to investigate the impacts and
miligation measures needed in association with the existing ship channel project and proposed
improventents. Due o the tidal nature of the Sabine Lake Ustuary, the tremendous exchange ol
water with cach tide evele, and the studics of the USACE in conjunction with the ship channel
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project, LNVA recommends that TCEQ not establish additional freshwater inflow requirements

directly Lo the cstuary.

In closing, LNV A appreciates the efforts of TCEC staff and the opportunily 1o participate in the
rulemaking process. [f you have any questions regarding these comments. please feel free to
contact me or Dawn Pilcher of my stadTat (4089) §92-4011.

Respectfully submitled,

Y

Scotl Hall, P.E.
LOWER NECHES VALLEY AUTHORITY
General Manager
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