| TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
! INTEROFFICE MEMORANDUM

TO: Office of the Chief Clerk DATE: Septembéjl%@@OS
Texas Commission on Environmental Quality Mmoo
. o o
FROM: Ron Ellis, Project Manager B 3
Water Rights Permitting Team &
)] =
i L
SUBJECT: Northeast Texas Municipal Water District %—3 =
' ~ Docket # 2008-0791-WR ™A
ADIJ 4590 '
CN601368368
“RN103186771
Application No. 04-4590B to Amend Certificate of Adjudication No. 04-4590
TWC §11.085

Cypress Creek, Cypress Basin and Sabine River Basin
Marion and Harrison Counties

Supplemental Backup Documents

The attached documents, identified in the supplement to the application as documents A - E,
were received with this application.
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CERTIFICATE OF ADJUDICATION

CERTIFICATE OF ADJUDICATION: 04-4590 OWNER: Northeast Texas Municipal
Water District
P. 0. Box 955

Bughes Springs, Texas

' 75656

COUNTY: Mariom PRIORITY DATE: September 16, 1957

WATERCOURSE: Johmson Creek, tributary  BASIN: Cypress Creek
. of Cypress Creek and
Cypress CUreek
(Leke O' the Pines) _
WHEREAS, by- final decree of the 188th Judicial District Court of Gregg
County, in Cause No. B6-257-4, In Re: The Adjudication of Water Rights in

_ the Cypress Creek Basin dated June 9, 1986 a right was recognized under

Permit 1857ABC authorizing the Northeast Texas Municipal Water District to
appropriate vaters of the State of Texas as set forth below; s

NOW, THZREFORE, this cerri.ficate of adgudieation to appropriate waters
of the State of Texas in the Cypress Creek Basin is issued to the Northeast
Texas Municipal Water District, subject to the £fsllowing terms and con-
ditious:

1. DMPOUNDMENT

Osmer is authorized to store 251,000 acre feer of water in an
existing dam and reservoir on Cypress Creek, known as Lake 0' the
Pines, which is owned by the United States of America and operated
by the TU.S. Corps of Engineers, between elevation 201 feet and
‘elevation 228.5 feet above mean sea level. The dam is located in
the A. Abram Survey, Abstract 3; the Joseph French Survey, Abstract
131; the Mrs. E.T. Jones Survey, Abstract 232; the T.B. Morton

-~ Survey, Abstract 283 and the David Chote Survey, Abstract 80,
Marion County, Texas.

2. " TUSE ‘ . -

A, Ovdexr ig. authorized to divert an& f1se mot LD exceed 42,000
acre—feet of water per anmum from the aforesaid reservolr and
Lake Bod Sandlin for mumicipal and domestic purposes of which
not more thap .1930 @acre-feet of water per annur may be
diverted from Lake Bob Sandlin by the City of Pittsburg in
accnrdance witi the trilatersl agreement between the Titus
County Fresh Water Supply District Ko. 1; the Cicy’ of
I'ittsburg 2nd the owner of this certificdte.

’.B.. Owner is authorized to divert and use mot to exceed 161,800
acre-feet of water per annum from the aforesaid reservoir and




Certificate of Adjudication 04~4590

4.

Lake Bob Sandlin for industrial purposes of which not more
than 10,000 acre feet of water per annum may be diverted from
Ldke Bob Sandlin.

c. Owner is authorized to release sufficient amounts of
industrial use water from lLake 0' the Pines, to provide for
the transwatershed diversion of 18,000 acre-feet of water per
annum to the Sabine River Basin. Released water will be
diverted from Cypress Creek and transported via pipeline for
storage in Sovthwestern Electric Power Company's cooling Pond
on Brady Braoch, tributary of the Sabime River, Sabime River
Basin. .

D. Owner is also authorized to use the impounded water of the
aforesaid reservoir for recreation purposes.

DIVERSION

A. Locatdion: : o ' ‘ s
At the perimeter of the aforesaid reservoir and from the
perimeter of Lake Bob Sandlin under the Reserveir Operation
Agreement,

B. Maximum rates are as shown: )

{1) 1300.00 cfs (585,000 gpm) from Lake O' the Pimes.
(2)  85.00 cfs (38,250 gpm) from Lake Bob Sandlin.
PRIORTTY '

The time priority of owner's right is September 16, 1857.

SPECIAL CONDITIONS

s

Owvner shall maintain & suitable outleét in the aforesaid dam

~authorized herein to allow the free passage of water that

owner is mot eumtitled to divert or impound.

Osmer is a.uthornzed to use the bed and banks of Cy‘press Creek,

below the aforesaid dam, to couvey and deliver water to be‘

appropriz.ted hereunder to downstream diversion _points.

‘Owner B nghcs hereuude.r are subj ect to an agreement ZIoT

resérvolr pperations on Cypress Creek between the Texas Water
Development Board, the Titus County Fresh Water Supply Dis-
tr:.c.t No. 1, the Franklin County Water District, the Rortheast
Texas Municipal Water District zmd the Lone Star Steel Compa-
oy, dated Ja.nua.ry 1, 1973 and to subsequent amendments to that
agreement or basin operation orders issued by the Commission.
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Certificate of Adjudication 04=45%0

The locations of pertinent features relatéd to this certificate are
shown on Page 6 of the Cypress Creek Basin Certificates of Adjudication Maps,
copies of which are located in the offices of the Texas Water Commission,
Austin, Texas and the office of the County Clerk of Morris and Marion
Counties. ' :

This ceftificate af adjudication is issued subject to all terms, cou-
ditions and provisions in the final decree of the 188th Judicial Distriet
Court of Gregg County, Texas, in Cause No. B6-257-A, In Re: The Adjudication

of Water Rights in the Cypress €reek Basin dated Jume 9, 1986 and supersedes
all rights of the owner asserted in that cause.

This certificate of adjudication is issued subject to senlor and superi-
or water rights in the. Cypress Creek Basin.
o This certificate‘of adjudication 1s issue,d subject to the obligations of
the State of Texas pursuant to the terms of the Red River Compa’ct.

This certificate of adjudication is issueo subject to the Rules of the
Texas Water Commission and its continuing right of superv::.sian of State water
resources congistent with the public policy of the State as set forth in the
Texas Water Code.

TEXAS WATER COMMISSIOR

ﬂm )v’dﬂéww

Paul Hopkins,

DATE ISSUED:

DCT 13 1985

ATTEST: | ' , -

Mary Amn/Befner, Chief Clerk
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_ AMENDMENTTO - . -
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 0445904

Permitee : Northest Texas Municipal - Address  : P.O.Box 955
Water District Hughes Springs, Texas 75656
Filed : August 22,1995 Gumea : DEC 151035
Purpose :'Mh’nicipal ; Domestic, Indiistrial County {  Marion ‘“
And Recreation : ’
Watercaurse : Johnson Creek, tributary © Watershed Cypre'ss, Basin
of Cypress Creek and Cyptess ' ‘ '
Creek

WHEREAS, Certificate of Adjudzeanon No. 04—-4590 was issued to the Northeast Texas Municipal Water
strict on October 13, 1986 and authorized certificate owner to store 251 000 acre-feet of water in an existing ‘dam
4rid reservoir o Cypress Creek known as Lake O' the Pines; and

WHEREAS owner is authorized: to-divert and use not to exceed 42,000 acre-feet of water per annum from
the aforesaid reservoir. and Lake Bob Sandlin (immediately upstream of Lake O' the Pines) for inunicipal and domestic
purposes; to divert and use not to exceed 161,800 care-feet of water per annum from the aforesaid reservoir and Lake

Bob- Sandlin for industrial purposes of which not more than 10,000 acre-fest of water.per anmum may be diverted from

Lake Bob Sandlin and to use the impounded water of Lake O the Pines for recreational purposes;-and

' WHEREAS an apphcatxon was received from Northeast Texas Municipal ‘Water District wheréin applxcant
seeks to aimend thie certificate by authorizing transwatershed diversion of an additional 20,000 acre-feet of water per

* annum from Laks'®’ the Pines-into the Sabine River Basin for mumcxpal and mdustnal ‘use by the€1ry of Longview;

and

WHEREAS the water will be d1verted from the perimeter of the reservoir on the south shore of Lake O’
the Pines at a rate of dwerswn fot to exceed 100 cfs (44,883 gpm) and

WHEREAS the Texas Natiral Resource Conservation Commission finds that jurisdiction over the
application is estabhshed and -

Sl

WHEREAS, the Commission has complied with the requirements of the Texas Water Code and Rules of the
Texas Natural Resource Coriservation Comimission in issuing this amendment; and

NOW THEREFORE this amendment to Certificate No. 04-4590 is issued to Northeast Texas Municipal
Water District, SUbJSCi to the fonowmg terms and conditions:




1. USE

In addition to the uses contained in Certificate, No. 04-4590, owner is authorized to provide . E ,
for the transwatershed diversion of 20,000 acre-feet of water per annum for municipal and

industrial uses from Lake O* the Pmcs to the Sabine River Basin for use by the City of
Longvxew Texas,

2, DIVERSION RATE
Water diverted from the perimeter of the reservoir at a maximum rate of 100 cfs (44,883
gpm) .

3. WATER CONSERVATION

Owner shall maintain 2 water conservation plan that provxdes for the utilization of those
practices, techniques, and technologies that reduce or maintain the consumption of water,
prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use e
- of :water, increase the recycling and reuse of water, or prevent the pollution of water, $o )
that a water supply is made available for future use or alternative uses. Such plan shall
iriclude a requirement in every wholesale water supply cortract entered into; on or after the
effecnve date of this permit, includirig any contract eéxtension or rcnewal that, each )
successive wholesale custorner develop and implernent water conservation measures, If the - L
customer intends to resell the water, then the contract for the resale of the water must have
water conservation requirements so that each successive wholesale customer in the resale C
of the water will be required to implement water conservation measures.

3. TIME PRIORITY v

'I'he time prxonty of this amendment i is Scptcmber 6 1957.

This a.mcntlment is issued sub_)ect to all terms, conditions and provxsxons contained in Certificate No. 04-4590 excep
as specxﬁcally amended herein. ' . . i

~ This amendmc:nt is issued subjcct to all supcnor and senior water rights i in the Cyprcss Basin.

Certificate owner agrces to be bound by the. terms conditions and provisions contamed herein and such agrcemcnt
is a condition prccedent to-the granting of this sinendrrient. - _ T

Ail other mattcrs requcsted in the apphcauon which are not specxf cally granted by ﬂns amendment are demed ‘.

Ttus arnendmcut is issued subject to the Rules of the Texas Natural Rcsource Conservanon ComfThission and to thi :
right of commulng supemsmn of State water resources exercised by the Comrmsston L

TEXAS NATURAL RESOURCE ‘
CONSERVATION COMMISSION :

Date Issued: JEC 15 5 1355
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NORTHEAST TEXAS MUNICIPAL WATER DISTRICT
RAW WATER PURCHASE CONTRACT

This Raw Water Purchasc Contract (the “Agreement”), is made and entered into
this 1* day of February, 2006 (the "Effective Date"), by and between the Northeast Texas
Municipal Water Discrict (the “District”), a conservation and reclamadon district and
political subdivision of the State of Texas, created under the provisions of Acts 1953,
531d Legislature of the State of Texas, as amended (the “District Act”), and the Ciry of
Marshall, Texas (the "City"), a municipal corporation acting pursuant to its home rule
charter and the constitution and laws of the State of Texas.

WITNESSETH:

WHEREAS, the District and the Cicy are authorized to enter into this Agreement
pursuant to the Dismict Act and other applicable state law;

WHEREAS, pursuant to Certificate of Adjndicarion No. 04-4590, (Priority date
of 1957) (the "District Water Rights"), the District has rights to store water in and divert
water from Lake ©' thic Pines (“LOTP”) for domestic, municipa} and industrial purposes;

WHEBREAS, the District holds contractual rights to water in LOTP by virtue of an
agreement dated May 11, 1998 berween the District and its member cities;

WHEREAS, rhe District desires to make available to the City a supply of raw
water for use by the Ciry o benefit the City, its citizens and customers, pursuant o the
May 11, 1998 agreement with the District’s member cities;

WHEREAS, pursuant fo Cerrificate of Adjudication No. 04-4614, (Priority dates
of April 1947 and November 1956) (the "City Warer Rights"), the Ciry has the righr to
divert and use water from Big Cypress Creek for supplying its citizens and cusromers with
water; -

WHEREAS, this Agreement is intended to provide an additional water supply to
supplement the existing City Water Righty thar are senior to the District’s Water Rights;
and, this Agreement shall not diminish the City's existing water rights in the Cypress
Basin;

WHERRAS, the District and the City desire to specify the terms and conditions
for the purchasc and delivery of such water;

WHEREAS, the District determines that its sale of warer to the Ciry will be 2 fair
investment for the District and thar the public will derive a benefir by the Districr’s cfforts
to provide a water supply; #nd,

Watar Purchae Connger: City of Marshal/NTMWD Page l af 13 ' :
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WHEREAS, the District has determined that entering into this Agreement with
the City is wichin the District's power: (1) under Scction 7 of the District Act, and TEX.
GOV'T CODE Section 791.026, to store and process water and transport i to cides and
others for municipal, damestic, and industrial purposes; and (2) under Section 15 of the
Diswmict Act, and TEX. GOV'T CODE Scction 791.026, to make contracts with

municipalides rogarding a water supply, the  operaton of water producton, water
fileration or water purification for cities.

NOW, THEREFORE, in order to affect said purposes, the District and the City
hereby enter into this Agreement, as follows:

1. Raw Water Supply and Title. The District agrees o sell, convey and deliver
to the City at the Delivery Point water fram LOTP in amounts up to and including 9,000
acre-feet per annum for the City's subsequent transfer, diversion and use. The District
agrees that the City may rake water at any tme after the Bffective Date of the
Agreement, in accordance with the terms and conditions of this Agreement. Title w the
water actually delivered by the District to the Delivery Point pursuant to this Agreement
shall pass to the City at said Delivery Point.

2. Delivery Point for Raw Water. The water supplied hereunder shall be made
available to the City ar a point in Big Cypress Bayou immediately below the outfall of
"LOTP. The District shall deliver the raw water upon the request of the Ciry. Such
request shall be delivered to the District by the City's City Manager ot his designee and
shall specify the quantity of raw water to he made available at the Delivery Point. BExcept
in emergencies, che District shall make the delivery by allowing the water t be released
out of LOTP by use of the gated facilities located in or near the dam of LOTP. The
District shall supply the amount of water requested.  Within rweney-four (24) hours of
completing the requested release, the District shall provide written confirmation that the
requested quantity of water has been released. The District shall have the sole
respansibility for the delivery of such water to the Delivery Point, including securing any
federal, state, county or local approvals that may he required for such mansport and
delivery of water. The City shall have the sole responsibility for the conveyance and
delivery of such water from the Delivery Point to the City's acrual place of diversion from
Big Cypress Bayou, including securing any faderal, state, county or local approvals
required for such transport, diversion and use of such water. The District shall cooperate
with the Ciry in securing any and all permits required by any federal, state, county, or
Jocal authority to use the beds and banks of any stream as a means of conveyance of the
water from the Delivery Point to the Cicy's actual place of diversion on Big Cypress Bayou
as authorized in the Ciry's Water Right (the "Diversion Poimt™), The City shall be
responsible for determining how much water the District should deliver ar the Delivery
Point for the City's transfer, diversion and use. The Ciry shall bear the risk of any
carriage loss associated with the transport of the water from the Delivery Point to the
Diversion Point on Big Cypress Bayou.

Water Purchase Conmacs City of MarshallNTMWD Page20f 13
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A 3. Payment Obligation. Following the issuance of any and all final and non-
appealable permits necessary to lawfully allow the City's wansfer, diversion and usc of the
warer supplied by the District pursuant to this Agreement, the City will hegin to pay the
District based on the schedule, quantities and rates provided for herein.

a. Payment for first 5,000 acre-feet. Commencing on the day the Ciry
begins actually diverting warer delivered hy the Disuict to the Delivery Point (the
“Initial Delivery Date”), and continuing thereafter for the term of this Agreement,
the City shall pay the Diswict $100.00 per acre-foor of water (the "Delivered
Water FeeV) actually delivered to the City at the request of the Ciry to the
Delivery Paint. '

b. Rate adjustments on first 5,000 acre-feet. On the first anniversary of
the Initial Delivery Date, and each anniversary thereafter during the term of the
Agrecment, the Delivered Warer Fee may be adjusted for cach succeeding year by
changes in the Consumer Price Index - Dallas-Fort Worth SMSA; Series:
CUURA316SA0 (CPI-U), as published by the U.S. Deparrment of Labor, Bureau
of Labor Sraristics with a starting index point of the Initial Delivery Date.
Provided, however, that no annual adjustment to the Delivered Warer Fee shall
reduce or increase the rate to be charged 1 the City by more than 3% of such fee,

" For further clarificadon, the Delivered Water Fee may be adjusted by
multiplying the initial Delivered Water Pee ($100,00 per acre-foat) as set out
above in Secton 3. a by an inflaton factor calculated in accordance with the
following formula: ‘

Adjusted Rare per ucre-foot = Delivered Water Fee of 8100 per acrefoat x Current CPIU
_ Base CPI-U

Where:

Current CPLU = The value for the Index for the month of the anniversary of the
" Initial Delivery Date of the current year; ang,

Base CPI-U = The value for the Index for the month of Initial Delivery Date.

1f the Consumer Price Index ccases to he made available during the term
of this Agrecment, then the Ciry and the District shall mutually agree on 8
substicure index or method to adjust the fee for inflation.

c. Take or Pay Obligation for the first 5,000 acre-feet. To the extent
thar the Ciry is not actusally raking water ar the Delivery Point, and therefore is
not paying the Dclivered Warer Fee for the volume of warer delivered by the
District hereunder, the Ciry agrees to pay the following annual take or pay fee
(the "Take or Pay Fec") 1o the District for the difference between the take or pay

Waror Pyrehase Contract: Ciry of Marshal/NTMIYD Page 3913 :
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amounts referenced in this Paragraph 3. ¢ and the volume of water actually
delivered by the District to the Delivery Point, if there be any difference.
Commencing on the Inirial Delivery Date, and contnuing for a period of five (5)
years thereafter, and excluding the amount of water the City has paid for pursuant
to Paragraph 3. a of this Agreement, the City shall also pay t the District 2 Take
or Pay Fee of up to twenty percent (20%) per annum of the first 5,000 acre-feer of
water made available under this Agreement. Afrer. the niral five-year period
following the Initial Delivery Date, and after reducing the take or pay amount by
the amount of water the City has paid for pursuant to Paragraph 3. a of this
Agreement, the Take or Pay Fee payment obligation will escalate, as follows:

1. Year 6-10: 22% of 5,000 acre-feet, per annumy

2. Year 11-15: 24% of 5,000 acre-feet, per annum;
3. Year 16-20: 26% of 5,000 acre-feet, per annum;
4, Year21-25: 28% of 5,000 acre-feet, per annum;
5. Year 26-30: 30% of 5,000 acre-fect, per annum;
6
7
8
0

Year 31-35: 32% of 5,000 acre-feet, per annum;
Year 36-40: 34% of 5,000 acre-foet, per annum;
Year 41-45: 36% of 5,000 acre-feet, per annum; and,
Year 46-50: 38% of 5,000 acre-feet, per annum.

Regardless of the amount of water actually supplied by the District at the -
* Delivery Poin in any given fiscal year, the Ciry shall pay to the District the rate(s)
applicable to the year in which the water is taken, as set forth in the schedule
above,

d. Payment for additional 4,000 acre-feet. The District agrees to reserve
to the Ciry an addirional 4,000 acre-feet of water, in excess of the 5,000 acre-feer
referenced ahove in Paragraph 3. a of this Agreement, for the City's possible
diversion and use under the following conditions:

(1) Commencing on the Initial Delivery Date, the City agrees to pay an
annual foe for the reservation of the additional 4,000 acre-feet of warer per
annum 5o as to reserve the addirional water (the "Reservation Fee®), For
the first five (5) years following the Injtial Delivéry Date, the City shall pay
2 Reservarion Fee in the amount of $20,000 for 4,000 acre-feet of water
reserved under this Agreement. After the (nitial five-year period following
the Initial Delivery Date, the Reservation Fee will be adjusred, as follows:

1. Years 6-10: $22,000 together with any adjustment for inflation;

9. Years 11-15: $24,000 rogether with any adjustment for inflarion;
3. Years 16-20: $26,000 together with any adjustment for inflation;
4. Years 21.25: $28,000 rogether with any adjustment for inflation;
5. Years 26-30: $30,000 together with any adjustment for inflation;

Waier Purchase Contract: City of MarshalUNTMWD Page 40/ 13
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6. Years 31-35: $32,000 rogether with any adjustment for inflation;
7. Years 36-40: $34,000 together with any adjustment for inflation;
8. Yecars 41-45; $36,000 rogecher with any adjustment for inflation;
9. Years 46-50: $38,000 together with any adjusmment for  inflation.

(2) The Reservation Fee shall be adjusted for infladon. The adjustment
shall be made according to changes in the Consumer Price Index - Dallas-
Fort Worth SMSA,; Series: CUURA3168A0 (CPI-U) as published by the

. U.8. Department of Labor, Bureau of Labor Sradstics with a starting index

point of the Initial Delivery Dare. The first adjustment shall he made on
the third anniversary of the Initial Delivery Date and subsequent
adjustments shall be made on the anniversary of the Initial Delivery Darte
in each succeeding year during the rerm of this Agreement. Provided,
however, that no annual adjustment shall reduce or increase the
Reservation Fee by more than 3% of the then current rate. If the
Consumer Price Index ceases to be made available during the term of this
Agreement, then the City and the District shall mutually agrec on 8
suhstirute index or method to adjust the fec for inflation.

(3) If the Ciry takes the initial 5,000 acre-feet of warer per annum made
availahle 1o it under this Agreement and the City is in need of additional
water, up to a total of 9,000 acre-fect of water per annum, the Districe
agrees to provide the City with up to an addirional 4,000 acre-feet of warter
per unnum, as may be requested in whole or in part by the City for the
remainder of the term of the Agreement, ar the same price per acre-foot
that is then applicable to'the first 5,000 acre-feer of supply, as same may be
adjusted herein, and under the terms and condirions of this Agreement.

(4) Following the City's request for additional watrer pursuant to
Paragraph 3. d. (3) ahove, the Districr shall have the opton to charge a
higher price for thar partion of the additional 4,000 acre-feet of water
requested by the Ciry, in che evenr that another potental District
customer offers to pay the District a price that is greater than the price the
City has agreed tw pay for such water hereunder, and to the extent that i)
the Distict's other potential customer has agreed to such payment in
writing, i) the District’s other potential customer has agreed to purchase
at loast 4,000 acre-feet per annum of water under terms and condirions
gimilar to those included in this Agreement, and iii) the District's ather
potenial customer has agreed to purchase such water for & stmilar term of.
years as contained in this Agreement. The Disticr shall notify the Ciry of
the offer and provide a wricten proposal execured by the Distriet's other
potential customer evidencing the price per acre-foor that the Disrrict's
other porential customer has agreed to pay for the warer, the amount of -
water proposed to be purchased, and the term of years of the purchase.
Upon recgiving such notice from the District, the City shall have thirry

Water Purchase Contract: Cly of Marshdl/NTMWD Poge Spf 13 ‘
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(30) days to agree to pay the same price agreed upon by the District and
such ather potential customer for all or part of the additional 4,000 acre-
foer of water supply.  In the evenc the City declines to accept the price or
the City fails to respond in thirty (30) days to the notice, the District shall
have no further duty to make that portion of the 4,000 acre-feet of supply
available to the City.

(5) The District and the Ciry agree thar this Paragraph 3. d shall not be
construed to require the City to pay any addifonal Delivered Water Fee,
Take or Pay Fee, or Reservation Fee other than as expressly ser forth
herein. Further, the parties agree that the City will not pay more than the
Reservarion Fee for any of the addidonal 4,000 acre-feet of water unless or
undl that amaunt has heen requested by the Ciry pursuant to Paragraph 3.
d. (3) of this Agreement. Once 50 requested, the City will be under no
further obligation to pay the Reservation Fee.

¢. Payment. The District shall prosent an invoice to the City one time
cach month following the Inicial Delivery Date and during the term of this
Agreement and any extension thereof, stating the quantity of water actually
delivered to the City at the Delivery Paint and the amount owed for same
pursuant to Paragraph 3. 4, as may be adjusted pursuant to Paragraph 3. b, and
1/12 of any additional Take or Pay Fee and/or Reservation Fee that may be due
hereunder. The invoice shall be submitted ro the Ciry on or hefore the twenty-
fifth (25™) day of each month, such invaices shall be due and payable on or before
the twelfth (12™) day of each succecding monch, Any invoice not timely paid
shall hear an interest rate of 7% from the time the invoice was due unti! the date -
that the invoice is paid.

4. Non-availability of Water. In the cvent available water in LOTP is not
sufficient to meet the requirements of all the District's customers, the City shall be
entitled to receive water in accordance with applicable state laws during such period of
shorrage, such supplies to be distribured among all District customers pro rat, according
to the amount each District customer may be entitled to, so that every municipal user
suffors alike, and in accordance with the District's Water Conservation Plan and Drought
Contingency Plan, as may be amended from time to time. The City agrees to camply with
the Districr’s Water Conservation Plan and the Droughr Cofitingency Plan as is now in
offect and as may hereafter be amended.

5. Measurement of Warer, The City shall furnish, inscall, operate and maintain -
the necessary cquipment and devices of standgrd type for measuring properly and
controlling the quantity of raw water diverted by the City at the Diversion Poinr pursuant
o this Agreement, which facilities shall be located ar a locadon at or near the City's
existing point of diversion on Big Cypress Bayou. Such merer or mcrers or other
equipment so installed shall remain the property of the City. The meter and all
measuring devices shall conform 1o the specifications as mucually agreed by the parties.

Water Purchase Conrract; City of MapshallNTMWD Poge 6af13
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The City shall furnish any replacements of the meter used to measure the volume of water
diverted by the City. The District shall have access to such metering equipment ar all
reasonable dmes, but the reading, calibration and adjustment thereof shall be donc only
by the cmployees or agents of the City. For the purposes of this Agreement, the original
recard ot reading of the meter or meters shall be in a journal, computer or other record-
kecping device maintained by the Ciry in irs offices. Upon written request by the District,
the Cicy shall give the District a copy of the journal or electronic file, or permit the
District to have access to the same in the offices of the Ciry wherein such records are
customarily kept during reasonable husiness hours.

In addition to measuring the raw water actually diverted by the City at the
Diversion Point, the Ciry and the District shall cause to be constructed and mainrained a
USGS Gauging Sration on Big Cypress Bayou upseam from the Diversion Point. The
obligatian of the parties to construct and mainrain a USGS Gauging Sration conrinues for
the life of this Agreement and any extension of this Agrecment.

6. Use of Water. The City will use the raw warer purchased pursuant to this
Agreement, at its discrerion, for stream maintenance purposes, municipal se purposes,
industrial use purposes, and any other lawful purpose of use. The City is responsible for
ohraining any permits that are or mey become necessary for the transfer, diversion and
use of the water at any location derermined by the City. The rerms of this Agreement
and the parties' obligations hereunder arc specifically made contingent upon the City
ohtaining any and all permits necessary for the Ciry's transfer, diversion and use of the
water made available hereunder by the City and its customers, including any Interbasin
Transfer Permit for the use of the water in the Sahine River Basin, The District shall be
obligated to use all reasonable efforts to assist the City in obtaining any permits necessary
for the Ciry to fully utilize the water provided for under this Agreement.

7. Reporting.

a The parties agree to provide each other with any and all information
necessary to meet their reporting requirements under state law with respect to the
water provided under this Agreement. The District agrees to submit annual
reports to the Texas Commission on Environmental Quality (the "TCEQ") in
accordance wich the rules of the TCER, regarding the quantities of water
delivered to irs customers, including the quantities’of water delivered to the
Deliver Point, The District will, concurrendly, forward a copy of each of those
reports to the City. '

b. The Distict shall submit on a monthly basis, by the 10" day of cach
month, a report showing the amount of Lake O the Pines water delivered to the
Delivery Point under this Agreement for the previous month and the amount of
water released for other purposes from LOTP into Big Cypress Bayou during the
previous manth.

Waiur Purchaso Confraor; Cliy gf MarshalyNTMWD Page Tof 13
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8. Conditions Precedent. The effectiveness of this Agreement is dependent on
the District’s and the Ciry's compliance with rules of the TCEQ thar are applicable to this
Agreement, and upon the filing of the Agreement with the TCRBQ, or any successor
agency, as required by such agency's rules.  Additionally, the obligations of the parties
hereunder arc contingent on sccuring any and all necessary approval ar authorization
from zny federal, state, county, ot local autharity necessary for the Cley's wansfer,
delivery, and use of water as contemplated in this Agreement.

9. Termination by the District. The obligation of the District to supply water
under this Agreement may be terminated by the Dismict if it becomes illegal or impassible
for the District © perform such obligations as a result of the occurrence of any one ot
more of the following: :

: 2 the cancellation, amendment or other limitation by any locel, state, or
federal agency of any of the permits, amendments, licenses or - authorizations
required for the appropriation of water from LOTP for municipal or industrial use,
or for the operation of LOTP, despite the District's reasonable cfforts to resist or
avoid any such cancellation, amendmenr or other limitation, ot

b, the promulgation or issuance of any order, rule, regulation or
Jerermination by 2 court or governmental agency that prevents the District from
performing its obligation under this Agreement o supply water, despite the
District's reasonable efforts to resist or avoid any such order, rule, regulation or
determination, or

c. if the Ciry fails to make payment of any monthly charge for warer as
provided above, plus any addirional amount due by reason of delinquency, wichin
thirty (30) days after payment is due to the District under Paragraph 3 ahove. In
the event of any delinquent payment, the District will cause written notice of
such delinquency ro be given to the City, and the City shall have 10 days from the -
delivery of such nortice to curc such delinquency and/or default, and thereby
prevent the terminadon of this Agreement by the District. ‘

10.  Termination by the City, The Clty may terminare the City's obligation
under this Agreement related to raw water if: . ' ' »

2. ir becomes illegal or impossible, in the City's sole discretion, for the Ciry

oo take the raw water as a result of the occurrence of any or mare of the following:

(1) the failurc of any local, stare or federal agéncy to issue ar approve eny
of the permirs, amendments, licenses or authorizations required for the
City to divert the water, despite the Ciry's reasonable efforts to obtain
such permits, amendments, licenses, or

Water Purchase Conpract; Cliy of MarshalNTMWD Page 8of I3
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(2) the revocaton or modificadon or any such permit, amendment,
license ar authorization, despite the City’s reasonable efforts to resist or
avoid any such revocaton or maodification, .or

(3) the promulgation ar issuance of any permit, amendment, license or
authorization that makes the City's diversion of water purchased under
this Agreement unlawful, or

b. it hecomes illegal or impossible, in the City's sole discretion, for che City
to utilize the water furnished hereunder as a result of the occurrence of any one or
more of the following:

(1) the cancellation, amendment or other limitation by any local, statc or
federal agency of any of the permits, amendments, licenses or
authorizations required for the appropriation of water from LOTP for
municipal or industrial use, or for the delivery of warter to the Delivery
Point, or for the purchase and use by the City of the water to be furnished
hereunder, or for the construction of the City's projects to enable its use of
water supplied by the Citles, despite the Ciry's reasonable efforts to resist
ot avoid any such cancellation, amendment or ocher limitation, or

(2) the promulgaton or issuance of any order, rule, reguladon or
derermination by a court or governmental agency, despite the City's
reasonable efforts to resist or avoid any such order, rule, regulation ar
determination; or

¢. it becomes economically unfeasible for the City to condnue is payment
obligation due o cvents beyond the conmol of the City (For example, closure of a
major industry and/or decline in population) and the City can demonstrate to the
District why the Agreement is no longer economically feasible.

d. at any time during the term of this Agreement the Ciry determines that the carriage
losses occurring between the Delivery Point and the Diversion Point is greater than 10%
during any 30-day period; provided however thar the City cannot terminate this '
Agreement due to carriage loss if the District causes the release of an additional volume
of the District’s water from Lake O’ the Pines that assyres that'the City has access to
divert at least 90% of the amount requested by the City to be made available at the
Delivery Point. Tt is acknowledged that the City is not finencially obligated for any-
additional volume voluntarily released by the District from Lake O’ the Pines.

\

11. Notice of Termination. If any party desires to terminate this Agreement by
reason of any of the events described in Paragraph 3, 9.2, 9.h,, or Paragraph 10 above, it
shall, within three (3) months after it acquires knowledge of such event, deliver w the
other party a wrirten notice staring such desire, describing the event, and specifying the
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date on which supplying raw water under this Agreement is to terminate, which date shall
be at least six (6) months from the date of such norice. It is further provided that &
party's failure to timely provide written notice of termination is not a waiver of the party's
right to terminare this Agreement for the reasons specified in Paragraph 10.

12. Hold Harmless. Each party will indemnify and hold harmless the ocher parry
from all claims, demands, and causes of action which may be asserted by anyone on
account of each party’s exercise of its obligations under this Contracr.

13. Default. If any parcy defaules in the ohservance or performance of any of the
provisions, agresments or conditions to be ahserved or performed on its part under the
torms of this Agreemenr relared o supplying raw warer, the other party may give written
naotice to the party in defaulr of its inrention to terminate this Agreement, specifying the
failire or default relied upon. Upon the cxpiration of forty-five (45) days after the giving
of such notice, the provisions of this Agreement related to supplying raw water shall
terminate unless, within such forty-five (45) day period, or such longer periad as may be
specified In such notice of any amendment of or supplement to such notice, the default
specified in such notice shall have been fully cured.

14. Term of Agreement. The term of the Raw Warer Purchase Agreement, as
amended, shall continue for a period of fifty (50) years following the Effective Date.

15, Option to Renew. If; ar the expiration of the initial term of this Agrecment,
pravided the City is not in default and this Agreement is then in full force and cffect, the
City shall have an ahsolure right to renew and cxrend the term of this Agreement up to
additional peried of fifty (50) years, on terms and condirions providing for the supply of
water at a rate which is reasonable, just and nondiscriminatory, and as negotiated by the
parries, provided that the City delivers written notice to the District by registered or
certified mail of its intention to do 5o not less than one (1) year prior to the expirarion of
the initial term as herein provided. The parties agree to commence their negotiations
immediately after the giving of the notice.

16, Porce Majeure. If by reason of force majeure, cither party shall be rendered
unable, wholly or in part, to carry our its obligations under this Agreement, and if such
party gives notice and full parriculars of such force majeure, in writng, to the other party
within 2 reasonable time after the occurrence of the evemt or cause relied on, the
obligations of the parties (including obligations for the payment of money), so far as they
are affected by such force majeure shall be suspended during the continuance of the
inahility then clatmed, including a reasonable rime for removal of the effect thereof, The |
term “force mejeure” shall mean acts of God, stikes, lockouts or other industrial
disturbances, act of the public enemy, orders of any kind of Government of the United
States, or any state, or any agency or polirical subdivision of the United States or any
state, or any other civil or military authority, insurrections, riots, epidemnics, landslides,
lightening, earthquakes, fire, hurricanes, tornadoes, storms, floods, washouts, arrests, civil
disturbances, explosions, breakage or accidents to machinery, transmission pipes or
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canalg, shortages of labor, material or supplies, or ransportation, or any other cause not
reascnably within the control of the party claiming such inability. The requirement that
any force majeure shall be reasonably beyond the control of the party shall be deemed to
be fulfilled even though che existing or impending soike, lockaut or other industrial
disturbance may not be settled bur could have been settded by acceding to the demand of
the opposing person or persons. The partes shall use their best efforts to remove the
cause of any force majeure; provide further, to the extent the inability does not conrinue,
the City shall rctain ies right to receive (but not its obligarion to take or pay under Section
3) the volume of warer that would have otherwise been delivered as soon as s reasonably
_possible, ar upon such other terms as the parties may agree.

‘17, Amendments, This Agreement may not be amended, supplemented ar
otherwise modified unless done so in wridng signed by the Partes, and no provision
! . hereof shall be waived unless such waiver is in wriring and signed by the waiving party.

18. Notices. Any and all notices and ather communicadons required or
permitted to be given, pursuant to this Agreement, shall be deemed given (i) upon
personal delivery, or (i) upon the sender's receipt of electronic confirmation of
transmission, if sent by facsimile, or (i) upon receipt if sent by U.S, mail or courier, The
parties designate the following addresses: ‘

If to the Ciey:

City Manager

Ciry of Marshall

P.O. Box 698

Marshall, TX 75671
Attention: Frank Johnson
Telephone: (903) 935-4418
Facsimile: (903) 938-3531

¥f to the Districr:

Northeast Texas Municipal Warer District
General Manager

P.O. Bax 955

Hughes Springs, TX 75656

Artention: Walr Scars’

Talephone: (903) 639-7538

Facsimile: (903) 639-2208

19. No Third Party Beneficiary. Nothing in this Agreement or any action taken-

hereunder shall be construed ro create any duty, liability or standard of care to any person
or entity that is not a party to the Agrecment, No person thar is not 2 parry shall have
any rights or interest, direct or indirecr, in this Agreement or the services 10 be provided
hereunder. This Agreement is intended solely for the benefit of the parres, and the
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partics expressly disclaim any intent to create any rights in any third party as a third-party
benefictary o this Agreement or the services provided hercunder.

20. Additional Provisions, The following miscellaneous provisions are & part of
this Agreement: '

a. In the cvent of any disagreement or conflict concerning the
interpretation of this Agreement, and such disagrecraent cannot be resolved by
the signarories herero, the signatories agree o submit such disagrecment to
mediation prior to the initiation of administrative or civil ligation. Such
mediation shall be pursued by the partics’ selecring a mediator, within thirty (30)
days of a party’s written notification to the other party of a disagreement Of
conflict, and such effort shall be completed within ninety (90) days of such
naotification. In the cvent that such mediation does not resolve the disagreement
or conflict within such time, at the sole discretion of each of the partes, either
party is entitled to pursuc any other recourse, administrarive, civil ar other, at its
sole discrerion, Notwithstanding the foregoing, nothing in this Agreement shall
be construed to prevent cither party from securing injuncrive relief, as may be
required in cach party's sole discretion, in arder to avoid imminent or irceparable
harm to the party's interests.

. No modificarions or amendments to this Agreement shall be valid
unless in writing and signed by the signatories herero or their heirs, successors and
assigns.

c. This Agreement shall become a hinding obligation on the parties upon
exceution by all signatories heteto, The City warrants and TCpresents that the
individusl executing this Agreement on behalf of the City has full authority to
execute this Agreement and bind the City to the same. The Distriet warrants and
represents that the individual execuring this Agreement on its behalf has full
authority to execute this Agreement and bind the District to the same.

= 4 In the event any provision of this Agreement shall be determined by
any court of competent jurisdiction to he invalid or unenforceable, the Agreement
shall, to the cxtent reasonably posstble, Temain in force as to the balance of its
provisions as if such invalid provision were not a part t(,;ercof.
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IN WITNESS WHEREQF, the partics have cxecuted this Agreement as of the
day and year first above written.

NORTHEAST TEXAS MUNICIPAL WATER
DISTRICT

Skl

Prasident - Stan Wyatt

Sceretary

WM&W S t

City of Marshall, Texas
(Original Number One af Two Origingls.)
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SUPPLEMENTAL AGREEMENT

This Supplemental Agreement (the "Agreement") is made and entered into as of the date
last executed below ("Effective Date") by and between: the CITY OF MARSHALL, TEXAS
(the "City"), a municipality of the State of Texas, organized and operating pursuant to its home
rule charter, and the Constitution and laws of the State of Texas, acting herein by and through its
City Commission and pursuant to an ordinance duly passed and adopted by said City
Commission; and, the NORTHEAST TEXAS MUNICIPAL WATER DISTRICT (the
"District"), a conservation and reclamation district created by the Texas Legislature pursuant to
the provisions of Art. XVI, Section 59 of the Texas Constitution, acting by and through its Board
of Directors and pursuant to a resolution duly passed and adopted by said Board of Directors
(collectively referred to as the "Parties").

RECITALS

WHEREAS, the District holds Certificate of Adjudication No. 04-4590, as .amended,

which authorizes, in part, the impoundment in and use of water from Lake O' the Pines
("LOTP"); and

WHEREAS, on February ‘1, 2006 the City and the District entered into that certain
_ "Northeast Texas Municipal Water District Raw Water Purchase Contract" (the "Contract"), for

the City's purchase of and payment for up to 9,000 acre-feet of water, per annum, from the
District's rights in LOTP; and '

WHEREAS, the Contract contemplates that water will be made available at a point in Big
Cypress Bayou and that the City will divert such water at the City's existing diversion point on
Cypress Creek, authorized under Certificate of Adjudication No. 04-4614, as amended, and
utilize such water within the City's existing service area; and '

WHEREAS, while the Contract contemplates that the City is responsible for obtaining all
permits necessary for the transfer, diversion and use of the water made available under the
Contract, it is the intent of the Parties that the District will obtain all permits necessary for the
transfer, diversion and use of the water made available under the Contract and the City shall
reimburse the District the expenses for doing so; and

WHEREAS, the City has confirmed its authorization pursuant to Texas Water Code §
11.042(2) and 30 TAC § 295.111(a) to utilize the bed and banks of Cypress Creek to transport
the water made available from LOTP under the Contract to the City's existing diversion facilities
on Cypress Creek; and : '

WHEREAS, the City's existing and proposed service areas are in Harrison County and
are located in both the Cypress Creek Basin and the Sabine River Basin; and

WHEREAS, Certificate of Adjudication No. 04-4590, as amended, does not authorize the
use of water purchased by the City pursuant to the Contract within that portion of Harrison
County located in the Sabine River Basin; and



WHEREAS, it is necessary for Certificate of Adjudication No. 04-4590, as amended, to
be amended so as to authorize an interbasin transfer of the 9,000 acre-feet of LOTP water, per
annum, the City has purchased under the Contract from the Cypress Creek Basin to that portion
of Harrison County located in the Sabine River Basin; and

WHEREAS, the District has agreed to supplement the Contract to provide for the
District's application, on behalf of the City, for the necessary interbasin transfer from the Texas

Commission on Environmental Quality ("TCEQ"), with assistance and oversight from the City;
and ‘

WHEREAS, the City will pay- the District for all reasonable costs and expenses
associated with obtaining the necessary interbasin transfer authorization, pursuant to the terms
and conditions of this Agreement.

NOW, THEREFORE, be it resolved that for and in consideration of the mutual
covenants, benefits and agreements hereinafter set forth, the adequacy and sufficiency of which
is evidenced by the Parties’ respective execution of this Agreement, the Parties agree as follows:

AGREEMENT

1. SUPPLEMENT TO CONTRACT: The Contract is hereby supplemented to provide for
the District's filing of an interbasin transfer application, so as to authorize the City the
right to divert into and use the water obtained under the Contract in that portion of

Harrison County located in the Sabine River Basin, pursuant to the terms and conditions
herein.

2. APPLICATION: Pursuant to Texas Water Code § 11.085(v)(4) and 30 TAC

295.13(c)(4), the District agrees to file, seek, and prosecute an application with TCEQ to
amend Certificate of Adjudication No. 04-4590, as amended, to obtain an interbasin
transfer of 9,000 acre-feet of LOTP water, per annum, from the Cypress Creek Basin to
that portion of Harrison County located in the Sabine River Basin, for a term not less than
the term of the Contract, as same may be extended by the Parties.

3. COSTS AND EXPENSES: The City agrees to pay all reasonable costs and expenses
associated with the application identified in Section 2 up to $5,000. Costs and expenses
beyond $5,000 must be approved in advance by the City.

4, COOPERATION: The District and the City agree to perform all obligations and
undertake such actions as are or may become necessary or convenient to effectuate the
purposes and intent of this Agreement. The District agrees to coordinate with the City on
all aspects of the application identified in Section 1, including the preparation, filing, and
prosecution of the same. The District agrees to allow the City to review and approve all
filings and submissions to TCEQ associated with the application identified in Section 2,
including the application itself, any responses to requests for additional information, a
draft permit, and a final permit that may be issued by TCEQ. The District also agrees to



notify the City of any meetings with regulatory bodies and interested persons that may be
held in relation to the application identified in Section 2 -and afford the City the
opportunity to attend such meetings.

RELATIONSHIP OF PARTIES: This Agreement and the application identified in
Section 2 is based upon the active participation of the Parties. Neither the execution nor
delivery of this Agreement, nor the consummation of the transactions contemplated
hereunder, shall create or constitute a partnership, joint venture, or any other form of
business organization or arrangement between the City and the District, except for the

.contractual arrangements specifically set forth in this Agreement. Except as is expressly

agreed to in writing in this Agreement, neither the City nor the District (or any of their
agents, officers or employees) have any power to assume or create any obligation on
behalf of the other.

TERM: This Agreement shall be effective as of the date last executed below until such
time as a final and non-appealable authorization is issued to the District by TCEQ for the
interbasin transfer authorization contemplated in this Agreement.

FUTURE AMENDMENT OF WATER RIGHTS: Nothing in this Agreement shall be
construed to prohibit or restrict the District from seeking to amend or to secure an
amendment of any term of Certificate of Adjudication No. 04-4590, as amended, or from
pursuing additional authorizations, that are not contemplated herein. The District may
amend its water rights or pursue additional authorizations as long as such amendment or
additional authorizations will not impair the agreements contained herein or interfere
with the ability of the District and the City to carry out their respective obhgatmns or
pursue their rights under the Contract and this Agreement.

EXECUTED this | day of __ , 2007.

THE CITY OF MARSHALL, TEXAS

Mayor

ATTEST/SEAL: . -

City Secretary

N

\

A@'% MUNICIPAL WATER DISTRICT

cmdent , B#hrd of Directors



ATTEST/SEAL:

-S:ecretary, Board of Directors
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Kathleen Hartnett White, Chairman
R B, "Ralph” Marquez, Commnissianer
Larry R. Soward, Commissioner
Glenn Shankle, Zxecutipe Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Protecting Texas by Reducing and Preventing Pollution

June 28, 2008

Walt Scars, Ir,, General Manager
Northeast Texas MWD
P.0. Box 955

Hughes Springs, Texas 75656

Subjcct: Filing'of Water Sales Contract, TCEQ NO. 12029
' City of Marshall

Dear Mr 6ca;x‘: o
The Water Supply Contract between thc Northeast Texas Municipal Water District and the City of

Marshall has been accepted for filing. The Agreement meets the filing requirements of 30 Texas
Administrative Code Chapters §295.101 and §297 Sub-Chapter 1. ‘ -

Please note that for correspondence and reporting purposes this contract is being identified as TCEQ
Water Supply Contract No, 12029.

Term: 50 years, beginning February 1, 2006, ending February 1, 2056
Usce: as anthorized by law; 9,000 acre-feet per year

Source; Lake O'The Pines

Supplicr’s Water Right; Certificate No. 04-4550

If you have any questions or commments, you may contact me at (512) 239-6538 or by e-mail gt
sramos@fceq.tx.us..

Sincersdy,

Esteban (Steve) C1i60
Water Rights Permitting

‘Water Supply Division

cc:  City of Marshall

P.O.Bor 13087 ¢ Austin. Treac TR711.3087 8 Z10M20 10AR & Tesee— ot 3 dnen < te bus

PAGE 27 RCVD AT 7772006 40:07:55 AM [Cenira Dayight Time]* SVR. AXO1H * DHIS:A* CSID:900 6392298 * DURATION mm-SS)Zﬁ_HZ




] ,IOYd 816 Congls Avenue, Suite 1900
1 . Austin TERBFEHOL.

4y GOsselink =
m - Facsimile: (512 720’5”.{&? .
mal ATTORNEYS AT LAW ' www.glawfirm.com :‘f"ﬂ%jm?’ &

Mr. Rochelle's Direct Line: (512) 322-5810
rmrochelle@iglawlirm.com

September 29, 2006

Ms. Kellye Rila (MC 160) VIA FACSIMILE

Water Supply Division . AND FIRST-CLASS MAIL
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re:  Bed and Banks Transfer Pursuant to TWC § 11.042(a) (1279-04)

Dear Kellye:

On February 1, 2006, my client, the City of Marshall (the "City"), entered irito a ra»
water purchase contract (the "Contract”) with the Northeast Texas Municipal Water District (tk
"District") for the purchase of up to 9,000 acre-feet of water per annum from rights in the Lak
O' the Pines ("LOTP"), which is located on Cypress Creek and held by the District unds
Certificate of Adjudication No. 04-4590. The Contract contemplates that the City will dive
such water downstream from LOTP at the City's existing diversion point on Cypress Creek, ¢
authorized in Certificate of Adjudication No. 04-4614.

On March 8, 2006, the District submitted a copy of the Contract to the Tex
Commission on Environmenta] Quality ("TCEQ") for approval pursuant to the contractu
permit requirements found at 30 TAC § 295.101. As referenced in the enclosed letter from Ste
Ramos of the TCEQ’s Water Supply Division, the Contract was "accepted [or filing” by TCE
staff on June 28, 2006.

This letter serves as the City's notice to TCEQ that, pursuant io Texas Water Co
§11.042(a) and TCEQ rules at 30 TAC 295.111(a), it inlends 1o make use of the bed and bar
of Cypress Creek {o transport stored or conserved water from LOTP to the City's exist]
diversion. point on Cypress Creek. Texas Water Code § 11.042(a) provides that an ent
"supplying stored or conserved water under contract...may use the bank and bed of any flow;
natural stream in the state to convey the water from the place of storage 1o the place of use or
the diversion point of the appropriator.” TCEQ rules at 30 TAC § 295.111(a) require that a cc
of the contract for the purchase of stored water be filed (by either the seller or purchaser) w
the executive director in order for the seller or purchaser of stored water lo make use of the't

and banks of any natural watercourse in conveying such water pursuant 1o Texas W ater Cod
11.042(a).



Ms. Kellye Rila
September 29, 2006
Page 2

Pursuant 1o Texas Water Code § 11.042(a) and TCEQ rules at 30 TAC § 295.111(a),
enclosed is a copy of the Contraci between the City and the District that the TCEQ has accepted
for filing. The City inlends 1o transfer the water it purchases from the Distnict, and pursuant 10
TCEQ rules it would offer the following:

« The water, once transported and diverted by the City, will be utilized for industrial and
municipal purposes within the City's service area located in both the Cypress Creek Basir
and the Sabine River Basin. ' :

e The water will be transported through the bed and banks of Cypress Creek.

e The District owns LOTP, the reservoir from which the water that is the subject of thi
transfer is stored and conserved. There is no other reservoir located on Cypress Creel
between LOTP and the City's existing diversion point by which the water will bt

- conveyed.

o The water to be transported will originate in LOTP and will terminate at the  City'
existing diversion point on Cypress Creek. ‘

¢ The City will commence its transit of water from LOTP at times when the flow 1
Cypress Creek at the City's existing diversion point is less than the City's propose
diversion rate, for any period of time the City is diverting, and it will terminate sam
when the flow in Cypress Creek at the City's existing diversion point is equal to ¢
greater than the City's proposed diversion rate, for any period of time the City -
diverting. The City may also commence its transit of water from LOTP at times whe
water quality in Cypress Creek at the City's existing diversion point is threatened, and
may terminate same when the threat to water quality in Cypress Creek at the City
existing diversion point is diminished or eliminated. The Contract between the Distn
and the City is for a term of 50 years, beginning on February 1, 2006 and ending ¢
February 1, 2056.

e Upto 9,000 acre-feet of water per annum from LOTP will be transported.

e The maximum rate of flow at which water will be released from LOTP (the point
origin) will be at a rate necessary lo ensure there Is adequale flow in Cypress Creek at {
City's diversion point so as to allow the City to divert waler at a rate not greater than
cfs, which is the City's maximum rate of diversion under Certificate of Adjudication I
04-4614.

e The water to be transporied is owned by the Distmct, pursuant to its authorization
Certificate of Adjudication No. 04-4590.

« During times when releases from LOTP are made pursuant o the Contract, the City v
measure the amount of LOTP water diverted at its authonzed diversion point
installing, operaling and maintaining (at or near the diversion point Jocation)
necessary equipment for measuring the quantity of water diverted. The City will «
maintain a Jog of information Lo ensure that a record s made of the volume of water -
is released from LOTP pursuant lo the Contract, the volume of water that is delivered
point near the City’s intake, and the volume of water diveried by the City pursuant 1o
Contract. The City will calculate carriage Josses occurting between the release point



Ms. Kellye Rila
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the diversion point. Such actions will ensure that the City only diverts water that it i
entitled to divert under its water right and the Contract.

If you have any questions or need any further information regarding this matter, pleast
feel free to contact me or Michelle Smith (512-322-5850). 1 appreciate your attention to thi
important matter. :

Sincerely, ) :
© Martin C. Rochelle

MCR/ldp

1279\04\Ir060929mms
ENCLOSURES

cc. Mr. Frank Johnson
Mr. Todd Fitts
Mr. Walt Sears
Mr. Ken Choffel
Ms. Michelle Smith



L] OYd .81 6 Congress Avenue, Suite 1900

‘ Gosselink | Eiég;jf

ot ATTORNEYS AT LAW wwjglawnnn.c'om
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November 10, 2006

Ms. Kellye Rila (MC 160) _ ' | V1A FACSIMILE

Water Supply Division - . AND FIRST-CLASS MAIL
Texas Comumission on Environmental Quality :
P.O. Box 13087 ~
Austin, Texas 78711-3087

Re:  Bed and Banks Authorization (1279-04)

Dear Kellye: -

1 wanted to confirm my understanding regarding the use of the bed and banks of Cypres
Creek to transport stored or conserved water from Lake O' the Pines ("LOTP") to the City ¢
Marshall's existing diversion point on Cypress Creek. As you know, the City entered into a ra’
water purchase contract (the "Contract") with the Northeast Texas Municipal Water District (it
"District") for the purchase of up to 9,000 acre-feet of water per annum from rights in LOT!
The Contract was "accepted for filing" by TCEQ staff on June 28, 2006. On Seplember .2
2006, Martin Rochelle submitted notification to you that the City intends to make use of the be
and banks of Cypress Creek to transport stored water from LOTP to the City's existing diversic

point on Cypress Creek pursuant io Texas Water Code § 11.042(a) and 30 TAC §295.111(z
This letter 1s enclosed.

It is my understanding, based upon our recent conversations, that 1) TCEQ does not ne
{0 take any formal action (including the issuance of notice Lo interjacent water right holders)
order for the transport of water under the Contract to commence; 1i) the District's LOTP wa
right (Certificate of Adjudication No. 04-4590), which I enclose for your reference, provides tl
the District is "authorized 1o use the bed and banks of Cypress Creek...lo convey and delir
waler 10 be appropriated hereunder lo downstream diversion poinis"; and, 1i1) this existing t
and banks authorization, coupled with the City's compliance with 30 TAC § 295.111(a),
sufficient authorization for the transport of LOTP water pursuant 1o the Contract. Indeed, 1t

my understanding that our Sepiember 29, 2006 notification letter was filed in TCEQ's Cenl
Records under the LOTP water ight.

1 appreciale your time in reviewing this matler with me. If 1 have misstated
misunderstood anything related 1o our prior conversations or the agency's position with regarc
{lie need for further bed and.banks authorization for the delivery of LOTP waler pursuant to
Contract to the City's current authorized point of diversion on Cypress Creek, please Jet me kr
as soon as possible, for unless directed otherwise by the agency, the City will exercise its T
under the Contract for the release of water from LOTP, as necessary.
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1f you have any questions or need any further information regarding this matter, pleast
feel free to contact me or Martin Rochelle (512- 322-5810) at your convenience. Again, thanl
you for your time and help.

Sincerely,

(g
Michelle Maddox Smith

MMS/1dp
1279\04\1tr061 108mms

ENCLOSURES

cc Mr. Frank Johnson
Mr. Todd Fitts
Mr. Walt Sears
Mr. Ken Choffel
Ms. Robin Smith /
Mr. Martin C. Rochelle



RESOLUTION BY THE BOARD OF DIRECTORS OF THE
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT
AUTHORIZING AND DIRECTING
THE GENERAL MANAGER TO FILE AN APPLICATION WITH
THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY"
TO ALLOW FOR AN INTERBASIN TRANSFER OF WATER

ON BEHALF OF THE CITY OF MARSHALL, TEXAS

WHEREAS, the Northeast Texas Municipal Water District (“District”) has entered into a
contract (the "Contract") to provide up to 9,000 acre-feet of water, per annum, for domestic,

municipal and industrial purposes to the City of Marshall, Texas (*City”) for a defined period of -
time; and,

WH_EREAS, the District holds rights to store, divert and use state water pursuant to Certificate of
Adjudication No. 04-4590, as amended ("Certificate"), which authorizes, in part, the storage of
~water in Lake O' the Pines, and the diversion and use of water from Lake O' the Pines; and,

WHEREAS, Lake O’ the Pines is located in the Cypress Creek Basin and the City's existing and

future service area is located in Harrison County, which is situated in both the Cypress Creek
Basin and the Sabine River Basin; and,

WHEREAS, in order for the City to fully utilize the water supply it has agreed to purchase
pursuant to the Contract within the totality of its existing and future service area, it is necessary

that water from Lake O' the Pines be capable of being lawfully transferred from the Cypress.
Creek Basin to the Sabine River Basin; and,

WHEREAS, state law prohibits the transfer of water from one basin to another without the
authority of the Texas Commission on Environmental Quality (“Commission”); and,

WHEREAS, the Board finds that the right to transfer water from Lake O' the Pines in the
Cypress Creek Basin to that portlon of the City's existing and future service area located within
the Sabine River Basin will not impair or prejudice the future needs of the District's. ‘members
and customers or other water right holders located in the Cypress Creek Basin.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT that the General Manager be
authorized as follows:



(1) to enter into a Supplemental Agreement with the City regarding the filing of an
application with the Commission for an amendment to the Certificate to secure authorization for
an exempt interbasin transfer of up to 9,000 acre-feet of water, per annum, from that portion of
Harrison County located in the Cypress Creek Basin to that portion of Harrison County located
in the Sabine River Basin, pursuant to Texas Water Code § 11.085(v)(4); and,

(2) to file an application with the Commission for an amendment to the Certificate to
make an exempt interbasin transfer of up to 9,000 acre-feet of water, per annum, from that
portion of Harrison County located in the Cypress Creek Basin to that portion of Harrison

County located in the Sabine River Basin, pursuant to Texas Water Code § 11.085(v)(4), and to
prosecute same; and,

(3)  to coordinate with the City and its consultants regarding such matters.

ADOPTED AND APPROVED this ____ day of , 2007

NORTHEAST TEXAS MUNICIPAL WATER

ATTEST:




