Case 05-21304 Document 318 Filed in TXSB on 11/08/10 Page 1 of 8

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION
In re: §
ENCYCLE/TEXAS, INC. §
Debtor(s) § Case No. 05-21304

TRUSTEE’S EXPEDITED MOTION AND APPLICATION TO APPROVE MASTER
SERVICE AGREEMENT; TO EMPLOY ENERGY RENEWAL PARTNERS TO
PERFORM CERTAIN PROFESSIONAL WORK ON ENCYCLE TRACT UNDER A
FIXED FEE AGREEMENT: FOR APPROVAL OF PERIODIC PAYMENTS: AND TO
APPROVE PROCEDURE AND PAYMENT OF AIR QUALITY MONITORING DURING
DEMOLITION

THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT YOU. IF YOU
OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY CONTACT THE MOVING
PARTY TO RESOLVE THE DISPUTE. IF YOU AND THE MOVING PARTY CANNOT
AGREE, YOU MUST FILE A RESPONSE AND SEND A COPY TO THE MOVING
PARTY. YOU MUST FILE AND SERVE YOUR RESPONSE WITHIN 20 DAYS OF
THE DATE THIS WAS SERVED ON YOU. YOUR RESPONSE MUST STATE WHY
THE MOTION SHOULD NOT BE GRANTED. IF YOU DO NOT FILE A TIMELY
RESPONSE, THE RELIEF MAY BE GRANTED WITHOUT FURTHER NOTICE TO
YOU. IF YOU OPPOSE THE MOTION AND HAVE NOT REACHED AN
AGREEMENT, YOU MUST ATTEND THE HEARING. UNLESS THE PARTIES
AGREE OTHERWISE, THE COURT MAY CONSIDER EVIDENCE AT THE
HEARING AND MAY DECIDE THE MOTION AT THE HEARING. REPRESENTED
PARTIES SHOULD ACT THROUGH THEIR ATTORNEY.

THERE WILL BE A HEARING ON THIS MOTION ON AT
0’CLOCK IN COURTROOM

This is the Motion and Application of MIKE BOUDLOCHE, CHAPTER 7 TRUSTEE

(“Trustee™), as follows:
1. Movant and Applicant is the duly appointed and qualified Trustee herein.

. The Encycle Tract is comprised of 63.94 acres, plus or minus, commonly known as
5500 Up River Road, Corpus Christi, TX 78407 (“Encycle Tract”). To perform remediation and
cleanup services of the Encycle Tract the Trustee requests and moves this Court to approve the
Master Services Agreement (“Services Agreement”) with Energy Renewal Partners, LLC
(“Contractor”) and to employ them to perform professional work to accomplish specified asbestos
abatement, hazardous waste removal, decontamination, and demolition of buildings and structures
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at the Encycle Tract (the “Services”). Soil remediation and removal on the Encycle Tract and the
adjoining Meany land is not the subject of this Services Agreement, but the subject of another
contract for which bids will be secured and approval thereof will be sought from this Court after
demolition of the buildings and structures under this Services Agreement. Attached hereto and
incorporated herein as Exhibit 1 is the proposed Master Service Agreement, together with all
exhibits thereto, which expressly sets forth on Exhibit A thereto, the Services to be performed by
Contractor on the Encycle Tract and on Exhibit B thereto, the Milestone Payments to Contractor
after completion of certain specified items of those Services.

3. After receiving numerous bids to perform the Services on the Encycle Tract from
several qualified professional service providers, the Trustee has determined that the Contractor has
offered the lowest fixed price of $3,642,286.00 to complete the Services. The Trustee feels that
Contractor is well qualified to render the Services and §327 of the Bankruptcy Code permits the
Trustee, with this Court’s approval, to employ professional persons to assist the Trustee, if it is in
the best interest of the estate and such professional person do not hold an interest adverse to the
estate and are disinterested. Because of their experience and expertise, Trustee feels that such
Contractor is well qualified to render the foregoing described Services.

3 Based upon the Declarations attached hereto, Trustee believes that Contractor does
not hold or represent any interest adverse to the Trustee or the debtor’s estate and that Contractor are
disinterested persons within the meaning of 11 US.C. § 101(14). The Trustee knows of no
connections of these firms with the debtor, creditors, any other party in interest, their respective
attorneys and accountants, the United States Trustee, or any person employed in the office of the
United States Trustee.

6. Trustee therefore requests the employment of Contractor to perform the Services
pursuant to the Services Agreement for the fixed price set forth therein of $3,642,286.00. The
Trustee further requests approval of such Services Agreement and for authorization, without
further order or approval of this Court for the Trustee to make the milestone payments to the
Contractor, in the amounts and at the times provided in Exhibit B to such Services Agreement,
upon the Trustee’s sole determination that such milestone has been satisfactorily completed. The
Trustee shall make a report each quarter to the Court of the status of the work, the milestones
achieved and the amount of milestone payments that have been made to Contractor pursuant to this
approved Services Agreement.

7. Attached hereto as Exhibit 2 is the proposed Air Monitoring Program to be put in
place during Contractor’s demolition of the building and smokestack at the Encycle Tract. The
Trustee requests this Court approve and authorize implementation of this Air Monitoring Program
and the use of Arcadis (Kenneth Brandner), the Trustee’s previously approved environmental
professional to oversee under his existing approved employment this Air Monitoring Program and
compensation therefore to be in accordance with this existing employment.

WHEREFORE, the Trustee prays that the Services Agreement be approve, that he be
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authorized to employ Contractor to render the Services with compensation to be paid as set forth in
Exhibit B to such Services Agreement as administrative expenses, upon completion of each
milestone without further order of this Court; for approval of the Air Monitoring Program and
authorization of Arcadis (Kenneth Brandner) to oversee same pursuant to their existing approved
employment.

Date: 11/8/10
Respectfully submitted,

Mike Boudloche, Trustee
Law Office of Michael B. Schmidt

/s/ Michael B. Schmidt

Michael B. Schmidt.

555 N. Carancahua, Ste. 1550
Corpus Christi, Texas 78478

TBN 17775200 FBN 10260
361/884-9949 FAX: 361/884-6000
Attorney for the Trustee

CERTIFICATE OF SERVICE
I certify that on November 8" 2010, 1 mailed a copy of the foregoing Motion.

electronically and/or by first class mail. postage prepaid. to all interested parties on the attached list.

/s/ Michael B. Schmidt
Michael B. Schmidt

Bruce W Akerly
Cantey Hanger LLP
1999 Bryan Street
Suite 3330

Dallas, TX 75201

Ryan & Company, Inc.

representing (Creditor)

Jane E Atwood

Assistant Atty Gen

Natural Resources Div . Texas Natural Resource Trustees
PO Box 12548 representing  cveditor)

Austin, TX 78711-2548
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Patricia Reed Constant
Attorney & Mediator

800 N Shoreline

Ste 320 S

Corpus Christi, TX 78401-3733

Will Guerrant

Clark Thomas & Winters
300 West 6th

15th Floor

Austin, TX 78701

Kirk W Koester

US Dept of Justice

Environment & Natural Resources
Division

PO Box 7611

Washington, DC 20044

C Luckey McDowell
Baker Botts

2001 Ross Avenue
Dallas, TX 75201

representing

representing

representing

representing

representing

representing
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Texas Commission on Environmental
Quality

c/o Office of the Attorney General

P. O. Box 12548 MC-015

/Austin, TX 78711-2548

(Interested Party)

United States on behalf of EPA
P.O. Box 7611

Ben Franklin Station
Washington, DC 20044
2025145409
alan.tenenbaum@usdoj.gov
(Interested Party)

The Berry Company
(Interested Party)

Meaney-Walsh Properties No. 1, LTD
(Creditor)

Administrator of the Environmental
Protection Agency
(Creditor)

Encycle/Texas, Inc.
1150 North 7th Avenue
Tucson, AZ 85705
(Debtor)
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Hal F Morris T C Yot Envi I

Office of the Attorney General exas Commission on Environmenta
Quality

S DX R /o Office of the Attorney General

Austin, TX 78711-2548 representing - 166 OF ihe Attomey Creners

P. 0. Box 12548 MC-015
/Austin, TX 78711-2548

(Interested Party)
Romina L. Mulloy
Baker Botts L.L.P. SavecWTexes, Inc.

; 1150 North 7th Avenue

2001 Ross Avenue representing T AZ 85705
Dallas, TX 75201-2980 e

(Debtor)

ASARCO LLC

1150 North Seventh Avenue

representing Tucson, AZ 85705

(Interested Party)
James R Prince ABKREG LEC
Baker Botts L.L.P. 118 Noe o
2001 Ross Avenue representing STROEL Syonue

Dallas, TX 75201-2980 Tucson, AZ 85705

(Interested Party)
Bruce J Ruzinsky Suez Energy Resources NA, Inc.
Jackson Walker LLP Jackson Walker LLP

1401 McKinney c¢/o Bruce Ruzinsky

Ste 1900 1401 McKinney, Suite 1900

Houston, TX 77010 Houston, TX 77010
(Creditor)

representing

Diane Wade Sanders

LINEBARGER GOGGAN BLAIR

& SAMPSON, LLP

2700 Via Fortuna, Suite 400 (78746) representing
P. 0. BOX 17428

AUSTIN, TX 78760-7428

Nueces County

c/o Diane W. Sanders

Linebarger Goggan Blair & Sampson, LLP
PO BOX 17428

Austin, TX 78760

(Creditor)
Eric Soderlund Encycle/Texas, Inc.
2001 Ross Avenue 1150 North 7th Avenue

representing

Dallas, TX 75201-2980 Tucson, AZ 85705

(Debtor)
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Alan S Tenenbaum

Dept of Justice United States on behalf of EPA

. . P.O. Box 7611
E%n;(::rl?l(sltln1 Station representing Ben Franklin Station
Washington, DC 20044 Wathingsat, DL 2014

2025145409
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION
Inre: §
ENCYCLE/TEXAS, INC. §
Debtor(s) § Case No. 05-21304

AFFIDAVIT OF PROPOSED PROFESSIONAL

STATE OF TEXAS §
COUNTY OF NUECES §

I, Trisha Elizondo, Chief Operating Officer, on behalf of Energy Renewal Partners, LLC,
hereby make solemn oath:

1. We are an environmental cleanup firm authorized to do business in the State of Texas.

2. We maintain an office at 2705 Bee Cave Road, Ste. 340, Austin, Texas 78746.

3 We have no connection with the above named Debtor, its creditors, any other party in
interest, its respective attorneys and/or accountants, the United States Trustee, or any
person employed in the office of the United State Trustee.

4. We represent no adverse interest to Debtor or its Estate.

5. We are a disinterested entity.

Energy Renewal Partners, LLC

K.

Trisfla‘Elizondo, Chief ?ﬁrating Officer

Sworn and subscribed to before me by Trisha Elizondo on this the %‘E\day of November, 2010.

Wiy, ™ ’
oo, et Dudusl)

SR "
§$}.~"‘° Ry~ Notary Public-State of Texas

0
‘e
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

Inre: ENCYCLE/TEXAS, INC. §
Debtor(s) § Case No. 05-21304

ORDER APPROVING MASTER SERVICE AGREEMENT; EMPLOYMENT OF ENERGY
RENEWAL PARTNERS TO PERFORM CERTAIN PROFESSIONAL WORK ON ENCYCLE
TRACT UNDER A FIXED FEE AGREEMENT: APPROVING PERIODIC PAYMENTS:; AND

APPROVING PROCEDURE AND PAYMENT OF AIR QUALITY MONITORING DURING
DEMOLITION (doc. # )

The Court having considered the foregoing Motion and Application (the ‘Motion™) of the
Trustee to Approve Master Service Agreement; Employment of Energy Renewal Partners to
Perform Certain Professional Work on the Encycle Tract Under a Fixed Fee Agreement; Approve
Periodic Payments and Approving Procedure and Payment of Air Quality Monitoring During
Demolition, and the evidence in support thereof, and it appearing that Energy Renewal Partner,
LLC, are disinterested persons. This Court finds that Energy Renewal Partner, LLC do not hold an
interest adverse to the Debtor or to the Estate with respect to the matter on which they are to be
employed; that their employment by the Trustee is in the best interest of this estate, it is hereby

ORDERED that the Master Services Agreement attached to the Motion is herby
AUTHORIZED and APPROVED, and the Trustee is DIRECTED to employ Energy Renewal
Partner, LLC (“Contractor”) to perform the Services set forth therein for the Trustee and the estate.
The Trustee is further directed and authorized to make, without further order or approval of this
Court, all the milestone payments to the Contractor, in the amounts and at the times provided in
Exhibit B to such Master Services Agreement, upon the Trustee’s sole determination that such
milestone has been satisfactorily completed. The Trustee shall make a report each quarter to this
Court of the status of the work, the milestones achieved and the amount of milestone payments that
have been made to Contractor pursuant to this approved Master Services Agreement. The Trustee is
authorized and directed to execute the Master Services Agreement attached to the Motion with all
its exhibits and same is binding on the Debtor, this Estate, its creditors and parties in interest.

FURTHER ORDERED that the Air Monitoring Program, which is also attached to the
Motion is AUTHORIZED and APPROVED, and the Trustee is DIRECTED to use and implement
it during Contractor’s demolition of the building and smokestack at the Encycle Tract through the
oversight of Arcadis (Kenneth Brandner), the Trustee’s previously approved environmental
professional. Compensation to Arcadis (Kenneth Brandner) shall be in accordance with their
already approved existing employment.

Signed:

Honorable Richard S. Schmidt
United States Bankruptcy Judge



