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Prior to the approval of a registration for a standard permit, cer-
tain concrete batch plants will be required to provide public no-
tice and may be subject to a contested case hearing. When air
dispersion modeling is introduced at a public hearing, it would
be redundant with air dispersion modeling already conducted by
the commission. Section 80.128 creates a prohibition on submit-
tal of evidence regarding air dispersion modeling during a public

-hearing involving a concrete batch plant standard permit. This
rule is simply a procedural rule and does not burden private real
property. Therefore, this revision will not constitute a takings un-
der Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has reviewed the rulemaking and has de-
termined that the adopted section is not subject to the Texas
Coastal Management Program (CMP). The adopted action
concerns only the procedural rules of the commission and
general agency operations, is not substantive in nature, does
not govem or authorize any actions subject to the CMP, and
is not itself capable of adversely affecting a coastal natural
resource area (Title 31 Natural Resources and Conservation
Code, Chapter 505; 30 TAC §§281.40, et seq.).

HEARING AND COMMENTERS

A public hearing on this proposal was held in Austin on May 16,
2000 and no oral comments were received. The comment period
closed on May 22, 2000. The Residents for A Better Community,
a citizen group, submitted two written comments with suggested
changes conceming §80.128. ‘

ANALY SIS OF TESTIMONY
The Residents for A Better Community commented that there

was a lack of public notification to the changes to the TNRCC

rules and regulations as required by SB 1298.

The commission disagrees with this comment as it relates to
the specific regulatory procedure. The commission followed
the procedures in accordance with Texas Government Code,
§2001.023, Notice of Proposed Rules. Section 2001.023(a)
states that a state agency shall give at least 30 days notice

of its intention to adopt a rule before it adopts the rule and . .

- §2001.023(b) states that a state agency must file notice of
the proposed rule with the secretary of state for publication
in the Texas Register. These requirements were met. A
notice regarding the proposed new rule appeared in the Texas
Register (25 TexReg 3418) on April 21, 2000, and a notice for a
public hearing was published by April 14 2000 in the following
newspapers: Austin American-Statesman, El Paso Times, Fort
Worth Star-Telegram, and the Houston Chronicle. This meets
the requirement for publication in the Texas Register as well as
the 30-day requirements.

. The commission also disagrees with the comment as it relates to
the specific adopted rule. Senate Bill 1298 amended the THSC,
§382.058, by adding subsection (d) which prohibits evidence re-
garding air dispersion modeling to be submitted at a hearing un-
der THSC, §382.056, for concrete batch plants. In accordance
with this amendment, the new adopted §80.128 prohibits evi-
dence regarding air dispersion modeling to be submitted at a
public hearing, if the commission considers air dispersion mod--
eling information in the course of adopting a concrete batch plant
standard permit. There is no reference to public notification in the
legislation or new adopted rule, and therefore the issue of public
notice forthese facilities is outside the scope of this rulemaking.

The Residents of a Better Community commented that the new
regulation should not be retroactive.

The commission agrees with this comment. The new §80.128
will only apply to a new standard permit for concrete batch plants
once it is effective and does not apply to existing permit applica-
tions or registrations for permit by rule.

STATUTORY AUTHORITY

The new section is adopted under THSC, §382.058(d), to
prohibit evidence regarding air dispersion modeling submitted

at a hearing under THSC, §382.056, for concrete batch plants

which register under TCAA, §382.05195; §382.011, which
authorizes the commission to administer the requirements
of the TCAA; §382.012, which provides the commission the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, §382.051,
which authorizes the commission to issue a permit for numerous
similar sources; §382.0513, which authorizes the commission
to establish and enforce permit conditions consistent with the
TCAA; and §382.05195, which authorizes the commission to
issue a standard permit.

This agency hereby certifies that the adoption has been reviewed'
by legal counsel and fouhd to be a valld exercise of the agency S

~legal authorlty

Filed W|th the Office of the Secretary of State on July 31 2000

TRD- 200005270

Margaret Hoffman

Director, Environmental Law Division

Texas Natural Resource Conservation Commission
Effective date: August 20, 2000 ‘
Proposal publication date: April 21, 2000

For further information, please call: (512) 239-0348

¢ ¢ ¢
CHAPTER 307. TEXAS SURFACE WATER
QUALITY STANDARDS

30 TAC §§307.2 - 307.10

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §§307.2 -
307.10, concerning the Texa$ Surface Water Quality Standards.
These sections are adopted with changes to the proposed text
as published in the February 4, 2000 issue of the Texas Register
(25 TexReg 677). )

As published in the Rule Review section in this issue of the Texas
Register, the commission also adopts the review of Chapter 307
in accordance with Texas Government Code, §2001.039, and
the General Appropriations Act, Article IX, Section 9-10.13, 76th
Legislature, 1999, which require state agencies to review and
consider for readoption each of their rules every four years. The
commission has determined that the reasons for the rules con-
tinue to exist. The rules are readopted and amended to satlsfy
Texas Water Code (TWC), §26.023, which requires the commis-
sion to set water quality standards by rule for the water in the

" state and allows the commission to amend the standards from

time to time. The rules are also readopted and amended to sat-
isfy the federal Clean Water Act (CWA), §303, which requires

. states to adopt water quality standards and review and revise
~ those standards at least once every three years.
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Section 303 of the Federal Water Pollution Control Act (com-
monly referred to as the federal CWA, 1972, 33 United States
Code (USC), §1313(c)) requires all states to adopt water qual-
ity standards for surface water. A water quality standard con-
sists of the designated beneficial use or uses of a water body
or a segment of a water body and the water quality criteria that
are necessary to protect the use or uses of that particular water
body. Water quality standards must also contain an antidegrada-
tion policy. Water quality standards are the basis forestablishing
discharge limits in waste discharge permits and other regulatory.
actions. The standards are used to assess whether water bod-
ies are attaining appropriate water-quality related goals.

The states are required under the CWA to review their water
quality standards at least once every three years and revise
them, if appropriate. States review standards because new
scientific and technical data may be available which have a
bearing on the review. Further, environmental changes over
time may warrant the need for a review. Where standards do
not meet established uses, the standards must be periodically
reviewed to see if uses can be attained. Additionally, water
quality standards may have been established for the protection
and propagation of aquatic life and for recreation in and on the
water without sufficient data to determine whether the uses
were attainable. Finally, changes in the CWA or in the United
States Environmental Protection Agency's (EPA) regulations
may necessitate reviewing standards to ensure continual
compliance. '

The states, in conjunction with EPA, select water bodies for which
water quality standards are to be reviewed in-depth. Tomake this
determination, the states and EPA are aided by: CWA, §304(1),
lists of waters; CWA, §305(b), state reports (these reports pro-
vide an assessment of the condition of waters within the bound-
aries of each state); the waters identified under CWA, §303(d);
the construction grants priority list; and segments where major
waste discharge permits have expired.

States may modify non-existing designated uses when it can be
demonstrated, through a Use Attainability Analysis, that attain-
ing the higher designated use is not feasible. Factors affecting
a water body, such as naturally high water temperatures, physi-
cal impediments, or natural background pollutant levels may ef-
fectively prevent a non-existing designated use from being met.
States may adopt seasonal uses as an alternative to reclassify-
ing a water body or segment thereof to uses requiring less strin-
gent criteria.

Following adoption of water quality standards, the Governor or
his designee must submit the officially adopted standards to the
EPA Region 6 Administrator for review. The Regional Adminis-
tratorreviews the state's standards to determine compliance with
the CWA and implementing regulations. Standards are effective
based upon state adoption, except as provided in 40 Code of
Federal Regulations (CFR) §131.21 where approval by EPA is
first needed.

The Texas statewide surface water quality standards were last
amended on July 13, 1995. Amendments to §307.4, General
Criteria, and §307.10, Appendices A - E, weremade in April 1997
as a result of the EPA's disapproval of the change in presumed
standards for perennial streamsfrom an aquatic-life use of "high"
to an aquatic-life use of "intermediate" for East Texas streams.
The EPA last approved the state’s standards in 1998.

The commission establishes, reviews, and revises on a peri-
odic basis the State of Texas' surface water quality standards
pursuant to the TWC, §26.023. The commission has adopted
site-specific standards for all classified water bodies and pre-
sumed standards for all unclassified water bodies for which the
state has not yet completed site-specific studies. The commis-
sion has also established a program to conduct such site-spe-
cific studies, called Receiving-Water Assessments, which con-
sist of fish sampling, habitat assessment, chemical analysis, and
in some cases invertebrate sampling, to help determine the at-
tainable aquatic-life uses and dissolved oxygen criteria for un-
classified streams. A receiving-water assessment may be con-
ducted on an unclassified stream when: (1) a new discharge is
proposed to enter a stream believed to be perennial or intermit-
tent with perennial pools; (2) there is a change proposed for an
existing discharge, such as an increase in flow orloading; or (3)
there is a need to better ascertain the aquatic life use of a water
body. Sampling is conducted over one or two days in an area of
the stream that is not Influenced by the discharge and in most
cases is relatively unimpacted. When a stream has been indi-
vidually studied, site-specific standards (uses and criteria) may
replace the presumed standards for that stream.

In addition, the commission has established a program for
conducting and evaluating Use Attainability Analyses. A Use-At-
tainability Analysis Is the evaluation and final determination
of the appropriate water quality standards for a water body.
The analysis may be based on & receiving-water assessment
or other kind of study acceptable by the executive director,
or a combination of studies. The use-attainability procedures
require the identification of reference areas and the defining
of stream reaches to be included in the assessment. Physical
evaluations of the streambeds, flow characteristics and habitat
descriptions are also categorized. Fish sampling and, in
some cases, macroinvertebrate sampling, is also conducted.
The assessment, which may be included in a receiving-water
assessment, is reviewed and a final determination is made on
whether the designated aquatic life uses on a classified stream
should be revised or a site-specific standards maodification to
presumed aquatic life uses for an unclassified perennial stream
should be established. This final determination is presented
in a formal report known as a Use-Attainability Analysis and
submitted to the EPA for approval.

The state’s surface water quality standards are necessary to pro-
tect public health, enhance water quality, and meet the purposes
of the CWA, which are to restore and maintain the chemical,
physical, and biological integrity of the nation's waters. The com-
mission uses intensive survey data; the CWA §304(l), list of wa-
ters; monitoring data; CWA, §305(b), data; and other available
datafor a waterbodyto determine whether standards are appro-
priate. Physical, chemical, and biological factors are examined
to assess whether the criteria are appropriate. The commission
uses results from receiving-water assessments and information
from sampling and monitoring data to develop the standards.

The commission adopts editorial revisions as well as substan-
tive changes. Editorial revisions are adopted to improve clar-
ity, to make grammatical corrections, and to renumber or relet-
ter subsections as appropriate. The commission also adopts
changes that are needed to incorporate additional information
on toxic pollutants and new data on waters in the state. The
adopted changes provide revisions to general criteria that are
more consistent with current permitting practices and with the
requirements of Texas Pollutant Discharge Elimination System
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(TPDES) permitting. The adopted changes also provide clarity
on how the standards apply in certain permitting situations.

In connection with the adoption of these rules, the commission
is completing revisions to its implementation procedures for
applying the adopted standards in wastewater discharge per-
mits. Changes to the implementation procedures incorporate
the adopted changes to the water quality standards contained
in these rules. Changes are also being completed to implement
-the antidegradation policy. The implementation procedures
are contained in a guidance document entitled, Procedures to
Implement the Texas Surface Water Quality Standards. This
document provides guidance and explanation of the general
and technical procedures used in implementing the standards
in wastewater discharge permits. The document is being
revised at this time, both to be consistent with the amendments
adopted in this chapter and in consideration of public comment
on the proposed revisions to the implementation procedures.
Revisions to the implementation procedures include information
on endangered and threatened species, temporary standards
and variances, dissolved oxygen modeling, antidegradation,
total maximum daily loads (TMDLs), total dissolved solids
(TDS), and storm water permitting. Although not part of the
regulatory action covered by the adoption of amendments to this
chapter, the revisions to the implementation procedures were
-proposed at the same time as the proposed amendments to this
chapter. This allowed for a more coordinated and consistent
review by the commission and the public. These implementation
procedures are referenced as Series 23 in the commission's
Continuing Planning Process which describes the commission's
water quality management program. The implementation pro-
cedures must be approved by the commission and submitted to
the EPA for approval. The commission is expected to consider
adoption of the revisions to the implementation procedures in
the upcoming months of 2000.

Implementation procedures, which address how the standards
are applied in wastewater discharge permits, provide flexibility
" in how affected permittees can change treatment procedures so
that their discharge will not affect a segment'’s ability to maintain
its water quality standards. Costs related to these changes are
site-specific and will be dependent upon the extent of the per-
mittee's changes to their treatment process.

SECTION BY SECTION DISCUSSION

The commission adopts amendments to §307.2, Description of
Standards, to clarify provisions and revise the sequence of steps
for seeking and applying for temporary variances, clarify that in-
terim effluent limits may not last longer than three years except
where a temporary variance is in effect, and provide a new pro-
vision for adopting temporary standards where a criterion is not
“attained and cannot be reasonably attained for reasons listed in
40 CFR §131.10(g). The adopted amendments require prelim-
inary information indicating that the standards change may be
appropriate to be included in the variance request, and provide
for the variance request to be included in the public notice for the
permit application. The adopted amendments also clarify the ef-
fective date of the standards in order to reflect the current state
administrative practices and a recent court ruling related to EPA
. approval and the effective date of standards.

In response to comments, amended §307.2(d)(5) now better
describes that scientific information justifying the site-specific
amendment of the standard is necessary. In response to
comments, amended §307.2(d)(S)(E) now clarifies that the
commission approves a variance extension based upon a

" procedures," "sustainable fisheries,"

study which supports the change in standards. In response to
comments, §307.2(e) has been amended to refer to the correct
title of a guidance document which recently underwent revision.

Provisions for the approval of temporary standards have also
been adopted as §307.2(g). These temporary standards may
be approved as an alternative to revising a use where a.criterion
is not attained or cannot be reasonably attained. In response

- to comments, §307.2(g) has been changed to delete the word

“reasonably” when referring to attainment of a standard and the
subsection now includes a reference to the standards implemen-
tation procedures, which includes greaterdetail on how the com-
mission will use and implement temporary standards.

The commission adopts §307.2(h), which specifies the effective
date of these amendments and manner in which the effective
date is affected by EPA review and approval. The commission
adopts §307.2(i), which includes a severability clause.

The commission adopts amendments to §307.3, Definitions
and Abbreviations, to include amendments to the definitions
for "ambient," "background," "best management practices,"
"discharge permit," "fecal coliform," "method detection limit,"
"minimum analytical level," "noncontact recreation," "seven-day
two-year low-flow," "standards," “"standards implementation
and "water-effects ra-
tio." New definitions have been adopted for "attainable use;"
"bioconcentration factor;" "biological integrity;" “classified;"
"designated use;" "E. coli" and "enterococci bacteria;" "existing
use;" "incidental fishery;" "intermittent stream with perennial
pools;" "point source;" "presumed use;" "public drinking water
supply;" "seagrass propagation;" "segment;" "significant aquatic -
life use;" "storm water;" "storm water discharge;" "tidal;" "to dis-
charge;" "total maximum daily load (TMDL);" and "wetland water
quality functions." In response to comments, the commission
has changed the definition of several terms in the adoption of
the amendments to this section. The revised definitions are for
the terms "bioconcentration factor,” biological integrity," "chronic
toxicity," "mixing zone," "public drinking water supply," "seagrass
propagation," "standards implementation procedures,”" "storm
water discharge," "surface water in the state," "toxicity biomon-
itoring," "water effects ratio," and "water quality management
‘program.”

In response to comments, the commission also has deleted its
proposal to include a definition of "pollutant" and instead adopts
a definition of "pollution," as that term is used in this chapter. At-
tainable, designated, existing, and presumed uses have all been
individually defined to provide for a more accurate description
of each use. In response to comments, the proposed defini-
tions of "attainable use" and "existing use" have been revised -
in the adoption of amendments to this section. In response to
comments, the commission has deleted the terms "commission,”
"general contact recreation," and "high use contact recreation."

The adopted changes add new abbreviations in §307.3(b)

- for Chemical Abstracts Service Registry number (CASRN),

maximum contaminant level (for public drinking water) (MCL),
municipal separate storm sewer system (MS4), total maximum
daily load (TMDL), Texas Pollutant Discharge Elimination
System (TPDES), and total suspended solids (TSS).

The commission adopts amendments to §307.4, General Crite-
ria, to clarify in §307 .4(b)(3) that the provision for settleable solids
does not prohibitdredge and fill activities underthe federal CWA,
§404 The adoption includes changes WhICh were incorporated
in response to comments.
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The revisions also clarify in adopted amendments to §307.4(d)
that acute toxic criteria apply to all water in the state, and that
chronic toxicity criteria apply to surface waters with a significant
aquatic life use of limited, intermediate, high, or exceptional. In
response to comments, the adoption of this subsection includes
changesto cross-reference §307.8(a)(2) and includes correction
of a typographical error.

Amendments to the salinity provisions in §307.4(g) have been
adopted to indicate that concentrations of dissolved minerals
such as chlorides, sulfates, and TDS will be maintained such that
existing, designated, and attainable uses will not be impaired,
and that absence of numerical salinity criteria shall not preclude
evaluations and regulatory actions based on estuarine salinity.
Inresponse to comments, the amendments to §307.4(g)(3) have
been changed to more clearly reflect that attainable uses will be
protected.

The commission adopts amendments to §307.4(h) to clarify the
general provision that dissolved oxygen concentrations shall be
sufficient to support existing, designated, and attainable aquatic
life uses. The adopted amendments more clearly address the
general criteriafor dissolved oxygen for all waters in the state re-
gardless of whether the water is classified or unclassified. The
amendments also clarify that perennial waters not listed in Ap-
pendix A or D are presumed to have a high aquatic life use
and corresponding dissolved oxygen criteria, while intermittent
streams must maintain a 24-hour dissolved oxygen mean of at
least 2.0 milligrams per liter (mg/L) and an absolute minimum
dissolved oxygen concentration of 1.5 mg/L. The revisions on
perennial waters clarify distinctions between presumed aquatic
life uses fordifferentwater bodytypes. In response tocomments,
the adoption of amended §307.4(h)(4) includes changes to re-
flect that higher uses will be protected where they are attainable.
The commission determined itwas unnecessary to reference the
standards implementation procedures and has deleted the ref-
erence in §307.4(h)(4).

The commission adopts §307.4(i), relating to aquatic life uses
and habitat. In response to comments, the adoption of this sub-
section includes a change that deletes reference to protection of
"existing" uses.

The commission adopts §307.4(j), relating to aquatic recreation.
In response to comments, the adoption of this subsection in-
cludes changes which delete the proposed criteria of "general"
and "high use" as contact recreation subcategories. Also, the
adopted language includes changes to note that contact recre-
ation is a presumed use, except where otherwise specified for
specific water bodies.

The commission adopts amendments to §307.5, Antidegra-
dation, to clarify that the development and implementation of
TMDLs are actions subject to the antidegradation policy. The
amendments also more closely follow the federal regulations,
reflecting the "tier* approach to describing the antidegradation
policy. The antidegradation policy affords threé tiers or levels of
protection to the waters in the state.

In response to comments, adopted amendments to §307.5(a),
(b)(4), and (c) include references to pollution and loadings, rather
than pollutants or pollutant loadings. Changes also include cor-
rected references to "agency" and "commission," as appropri-
ate. Also in response to comments, adopted amendments to
§307.5(b)(1) reflect that Tier 1 antidegradation reviews consider
existing uses.

The commission adopts amendments to §307.5(b)(4) to further
clarify that antidegradation review procedures apply to TPDES
permits for wastewater, permits relating to dredge and fill
projects, and othér permitting and regulatory activities which
may increase pollution. In response to comments, the adopted
amendments to paragraph (4) include changes to better de-
scribe the scope of the commission’s antidegradation policy.

The commission adopts amendments to §307.5(c) to also
specify the manner in which the agency will implement its
antidegradation policy, including the consideration of public
input. In response to comments, the adopted amendments
to §307.5(c)(2)(E) include a change which makes it clear that
public comment will be considered on decisions concerning
antidegradation for specific regulatory actions.

The commission adopts amendments to §307.8, Toxic Materi-
als, to clarify that acute numerical aquatic-life criteria for toxic
substances apply above low-flow conditions (1/4 of 7Q2). The
adopted amendments also include the addition of human health
criteria for acrylonitrile and 1,3-Dichloropropene to Table 3,
relating to Human Health Protection. The commission adopts
amendments to the numerical criteria for human health protec-
tion in Table 3. The amendments remove Mirex from Table 3
due to a lack of national data for determining criteria for human
health. The standards will continue to address Mirex through
aquatic life criteria. Amendments to Polychlorinated Biphenyls
(PCBs) numerical criteria have been adopted. Amendments
have been adopted to Table 1, concerning Toxic Criteria to Pro-
tect Aquatic Life, and Table 2, concerning Total Hardness and
pH Values. The amendments to Table 1 include: (1) adjusting
criteria for dissolved metals in accordance with new EPA data;
and (2) adding water-effects ratios to metals criteria to address
site-specific differences in toxicity due to water chemistry.
Adopted amendments to Table 2 include updating basin pH and
hardness values in response to new data received. Chemical
Abstracts Service Registry Numbers (CASRN) have also been
added for each substance in Tables 1 and 3. ’

In response to comments on §307.6(b)(4), the commission
adopts amendments that include changes to clarifythe scope of
thee protection of terrestrial wildlife. In response to commentson
§307.6(c)(9), the commission adopts amendments that include
changes to specify that a wastewater discharge permit applica-
tion will.include public notice of a proposed water-effects ratio
which affects an effluent limitation in a permit. In response to
comments on §307.6(d)(8)(C), the commission adopts amend-
ments that include changes which clarify that technically valid
information is used by the agency in deriving numerical criteria
when toxic criteria are not listed in Table 3. Also, throughout this
section, the amendments include appropriate revisions to cite
actions by the "agency," rather than by the executive director or
commission.

In response to comments on §307.6 (Table 3), the commission
adopts amendments that include changes to delete its proposed
numerical criteria for perchlorate and for atrazine. Additionally,
the commission adopts several amendments to Table 3 which
were not specifically proposed, but which are necessary
changes for editorial clarity or to resolve contradictions within
the existing rule.

The commission adopts amendments to §307.7, relating to Site-
Specific Uses and Criteria. The adopted amendments to this
section include a change in the recreational indicators to E. coli
and enterococcus. E. coli and enterococcus have been identi-
fied as being more indicative of assessing risk of illness due to
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ingestion of water. The commission adopts amendments which
retains fecal coliform as an indicator for noncontact recreational
‘waters. Additionally, the commission adopts amendments which
include changes to clarify the units of measurement in indicator
bacteria tests. In response to comments on §307.7(b)(1), the
commission has deleted the proposal to subcategorize contact
recreation into general and high uses. Additionally, paragraph
-(1) has been changed to adopt single sample maximums for all
three indicator bacteria and to clarify the manner in which com-
pliance with these standards will be evaluated.

In response to comments, the commission adopts amendments
to §307.7(b)(1)(B)(i) with changes from the proposal to referto all
bodies of saltwater rather than to tidal streams and rivers. Also
in response to comments, the commission adopts amendments
to §307.7(b)(1)(D) with changes from the proposed language re-
ferring to local swimming advisory programs.

The commission adopts amendments to Table 5, concerning crit-
ical low-flow values for dissolved oxygen for the eastern and
southern Texas ecoregions. These amendments clarify how dis-
solved oxygen citeria for East Texas streams are applied to all
water bodies, including segments, at lower flow ranges, and how
the critical low-flow values can be adjusted by relating site-spe-
cific dissolved oxygen concentrations with other stream charac-
teristics. Throughout §307.7(b)(3)(A), the amendments include
- appropriate revisions to cite actions by the "agency," ratherthan
by the commission.

The commission adopts amendments to §307.7(b)(5) which
specify wetland water quality functions and seagrass propaga-
tion as uses to be maintained and protected.

The commission adopts amendments to §307.8, Application of
Standards, to clarify the stream flow conditions where acute toxic

- criteria apply. The adopted rule specifies that acute toxic criteria
apply at stream flows above 1/4 of 7Q2. The adopted amend-
ments to §307.8(b)(5) describe the context of mixing zones spec-
ified in permits issued by state and federal agencies. In response
to comments, the adopted amendments to paragraph (5) include
changes to better reference the agencies which issue the per-
mits.

The commission adopts §307.8(e), relating to storm water dis-
charges, to specify that pollutants in storm water shall not impair
. existing or designated uses. This subsection includes new provi-
sions to describe how the quality of storm water discharges are
controlled and how the evaluation of instream monitoring data
occurs. In response to comments, the adopted amendments to
this subsection include changes to the title of the subsection and
references to "pollution" rather than to "pollutants." The commis-
sion has deleted its proposal to describe when specific numerical
criteria are not applicable due to short-term effects of storm wa-
ter.

The commission adopts amendments to §307.9, Determination
of Standards Attainment. The amendments to §307.9(a) include
updating references to guidance documents which the agency
considers when assessing standards attainment. In response

to comments, the adopted amendments to §307.9(a) include .

changestothe title of the subsection. Also, in this subsection and
in the other subsections of §307.9, references to particular guid-
ance documents have been changed to either the "latest version"
or the "latest approved version," as appropriate. The remarks in
§307.9 alluding to various guidance documents and other ref-.
erence materials are included to inform those using these rules
of some of the resources that may be consulted in designing or

reviewing studies and of data to assess standards attainment.
They are advisory and not exclusive. Standards attainment is
determined by the executive director's staff and by the commis-
sion on a case-by-case basis.

The commission adopts amendments to §307.9(b) to update
procedures for approval by the agency of sampling locations and
for consideration of representativeness of samples. Adopted
amendments to §307.9(b) include changes to delete the pro-
posed title of "Sampling locations." :

The commission adopts amendments to §307.9(c) and (d) to up-
date the procedures for the collection, preservation, and analysis
of water samples—for assessing instream standards compliance.
These amendments provide for enhanced consistency and qual-
ity assurance in reporting.

The commission adopts amendments to §307.9(e) to update
the manner in which the number and periodicity of water sam-
ples is evaluated. In response to comments, the commission
adopts amendments that include changes from the proposal.
These adopted changes from the proposal include correction of
the standards attainment method for chloride, sulfate, and TDS.
Also, as an addition to the proposal, the adopted amendments
address how single sample maximums are assessed for the at-
tainment of bacteria criteria. Finally, the commission adopts
changes to the proposal in §307.9(e)(6)(B) to clarify how min-
imum dissolved oxygen values are assessed from single sample
measurements.

The commission adopts new provisions in §307.9(f) for measur-
ing biological integrity which is assessed by sampling of aquatic
organisms. In response to comments, the adopted provision in-
cludes changes to refer to sampling of the aquatic community,
rather than sampling of the presencé and abundance of aquatic
organisms.

The commission adopts new provisions in §307 9(g) which ad-
dress how attainment of narrative criteria in the water quallty'
standards will be assessed.

Throughout §307.9, the adoption of the amendments include ap-
propriate revisions to cite actions by the "agency," rather than by
the commission or executive director.

. Adopted changes to §307.1 0, Appendices A - E, include

changes in Appendix A to aquatic life uses for the lower Pease
River (new segment 0230) from high to intermediate, the upper

" arm of Sam Rayburn reservoir (new segment 0615) from high
- to intermediate, and the Nueces River Tidal (segment 2101) P
" from exceptional to high in Appendix A. These adopted changes

are based on the results of use attainability analyses that
have been performed. Adopted changes in Appendix A also
include (1) the creation of two new segments (1256--Brazos
River/Lake Brazos and 1257-Brazos River Below Whitney
Lake) from existing segment 1242 which has been renamed

to Brazos River Above Navasota River, and (2) the creation
. of segment 1802-Guadalupe River Below San Antonio River

from existing segment 1803--Guadalupe River Below San
Marcos River to account for different hydrological conditions
and dissolved minerals (TDS, chlorides, and sulfates) gradients
and different ambient concentrations. Another new segment,

- segment 0502--Sabine River Above Tidal, has been created

from the upper portion of segment 0501--Sabine River Tidal and
the lower portion of segment 0503—-Sabine River Below Toledo
Bend Reservoir, which has been renamed Sabine River Above -
Cagey Creek, to account for different hydrological conditions.
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Dissolved minerals criteria revisions are adopted for 108 seg-
ments in Appendix A based on new calculations using updated
information. The following segments have had one or more
‘of the dissolved minerals (chloride, sulfate and TDS) revised:
0105, 0228, 0229, 0401, 0408, 0409, 0503, 0504, 0505, 0507,
0512, 0602, 0603, 0604, 0605, 0606, 0609, 0610, 0611, 0612,
0613, 0818, 0819, 0820, 0838, 0902, 1002, 1003, 1004, 1008,
1009, 1010, 1011, 1012, 1015, 1016, 1108, 1212, 1217, 1221,
1226, 1229, 1233, 1240, 1242, 1243, 1244, 1246, 1247, 1248,
1249, 1250, 1251, 1252, 1255, 1302, 1402, 1403, 1404, 1405,
1406, 1407, 1408, 1409, 1414, 1415, 1416, 1427, 1428, 1429,
1430, 1432, 1434, 1502, 1602, 1604, 1605, 1803, 1804, 1805,
1806, 1809, 1811, 1812, 1813, 1814, 1815, 1816, 1817, 1818,
1905, 1908, 1911, 1912, 1913, 2004, 2110, 2111, 2112, 2113,
2114, 2115, 2303, 2309, 2310, 2312, and 2313. Other adopted
changes to Appendix A include the addition of the aquifer
protection use to 14 existing segments (1243--Salado Creek,
1244--Brushy Creek, 1248--San Gabriel/North Fork San Gabriel
River, 1249—-Lake Georgetown, 1250--South Fork San Gabriel
River, 1251-North Fork San Gabriel River, 1804--Guadalupe
River Below Comal River, 1806--Guadalupe River Above
Canyon Lake, 1809--Lower Blanco River, 1810--Plum Creek,
1811--Comal River, 1814--Upper San Marcos River, 1815--Cy-
press Creek, and 1903--Medina River Below Medina Diversion
Lake). The protection of these segments is included in the
Chapter 213 Edwards Aquifer rules and noted in Appendix A.
The pH range for segment 0507--Lake Tawankoni has been
revised as a result of additional data. Adopted new indicator
bacteria and criteria for recreational uses are also included in
Appendix A.

Adopted changes to Appendix B include a recalculation of
critical-condition flows to incorporate more recent instream flow
data.

Appendix C adopted changes include descriptions for new
segments, and revised descriptions for those segments affected
by the creation of the new segments in Appendix A. Segment
boundary revisions are also adopted for segments 0608--Village
Creek, 0823-Lewisville Lake, 0839--EIm Fork Trinity River
Below Ray Roberts Lake, 1013--Buffalo Bayou Tidal, 1107 and
1108--Chocolate Bayou Tidal and Above Tidal, 1245--Oyster
Creek, and 2003 and 2004--Aransas River Tidal and Above
Tidal. Other segment description revisions are adopted to clarify
or to correct clerical errors in existing descriptions of segments
found in Appendix A.

Adopted changes to Appendix D include the addition of 100
sites with designated aquatic life uses and dissolved oxygen
criteria. The water bodies are tributaries within the listed
segment numbers as follows: 0202, Bois d'Arc Creek; 0202,
Pine Creek, 0203, Big Mineral Creek; 0203, Little Mineral
Creek; 0303, Morrison Branch; 0402, Hughes Creek; 0404, Dry
Creek; 0404, Sparks Branch; 0404, Tankersley Creek; 0404,
Unnamed tributary of Okry Creek; 0407, Beach Creek; 0503,
Caney Creek; 0505, Little Rabbit Creek; 0505, Rocky Creek;
0505, Wall Branch; 0506, Giladon Creek; 0506, Unnamed
tributary of Grand Saline Creek; 0506, Unnamed tributary of
Sabine River (Ninemile Creek); 0506, Wiggins Creek; 0510,
Adaway Creek; 0510, Mill Creek; 0513, Trout Creek; 0604,
Caddo Creek; 0604, Cedar Creek; 0604, Graham Creek; 0604,
Unnamed tributary of Caddo Creek; 0605, Little Duncan Branch;
0606, Prairie Creek; 0607, Boggy Creek; 0607, Cotton Creek;
0610, Ayish Bayou; 0611, Henshaw Creek; 0701, Green Pond

Gully; 0701, Mayhan Gully; 0704, Willow Marsh Bayou; 0802,
Choates Creek; 0802, Long King Creek; 0803, Harmon Creek;
0803, Parker Creek; 0803, Turkey Creek; 0804, Box Creek;
0804, Mims Creek; 0815, Waxahachie Creek; 0818, One Mile
Creek; 0827, Cottonwood Creek; 0827, White Rock Creek;
0836, Pin Oak Creek; 1001, Gum Gully; 1001, Jackson Bayou;
1001, Rickett Creek; 1002, Tarkington Bayou; 1004, East Fork
White Oak Creek; 1004, Unnamed tributary; 1004, West Fork
White Oak Creek; 1008, Mill Creek; 1008, Panther Branch
(two reaches); 1009, Dry Creek (two reaches); 1009, Dry Gully
(two reaches); 1012, Robinson Creek; 1012, Town Creek;
1014, Buffalo Bayou; 1014, Horsepen Creek; 1014, Langham
Creek, 1014, South Mayde Creek; 1014, Turkey Creek; 1101,
Magnolia Creek; 1102, Marys Creek/North Fork Marys Creek;
1105, Flores Bayou; 1202, Beason Creek; 1202, Unnamed
oxbow slough; 1206, Kickapoo Creek; 1206, Rock Creek; 1206,
Unnamed Tributary of Rock Creek; 1209, Wickson Creek; 1221,
Indian Creek; 1221, Pecan Creek; 1230, Palo Pinto Creek;
1242, Thompson Creek; 1246, Comanche Springs Spring
Brook; 1246, Harris Creek; 1305, Hardeman Slough; 1402,
Allen Creek; 1402, Buckners Creek; 1402, Cummins Creek;
1404, Hamilton Creek; 1412, Deep Creek; 1412, North Fork
Champion Creek; 1418, Hord Creek; 1434, Cedar Creek; 1434,
Gazley Creek; 1602, Big Brushy Creek; 1604, East Mustang
Creek; 1605, West Navidad River; 1810, Town Branch; 2201,
Perennial drainage ditches; 2202, Perennial drainage ditches;
2422, Anahuac Ditch; 2432, Mustang Bayou; 2491, Perennial
drainage ditches; and 2494, Perennial drainage ditches. Other
adopted changes in Appendix D include a revision of the
site description for Wards Creek (tributary to segment 0505),
an addition of a seasonal dissolved oxygen criterion and
site-specific flow for Rabbit Creek (tributary to segment 0505),
a revision of dissolved oxygen criteria from 3.0 mg/L to 5.0
mg/L for Alto Branch and Larisson Creek in segment 0604, a
revision of the site description for Mud Creek in segment 0611
which extends the high aquatic life use designation upstream
to the confluence of Prairie Creek, a revision from 4.0 mg/L to
3.0 mg/L of the dissolved oxygen criterion for Jefferson County
canals in segment 0702, and clarification of the site descriptions
for Bear Creek, South Mayde Creek, Horsepen Creek, and
Mason Creek in segment 1014. Aquatic life use for the portion
of Brushy Creek upstream of the segment 1244--Brushy Creek
boundary has been revised from intermediate to high based on
a recent receiving water assessment using current commission
protocols for field collections.

Adopted changes to Appendix E include the addition of site-spe-
cific toxic criteria for 20 sites. The sites and the affected toxic
criteria are: Dixon Creek in segment 0101, selenium; Welsh
Reservoir in segment 0404, aluminum; segment 0501 in Orange
County, copper; segment 0505, from SH 149 in Gregg County
downstream to the confluence of Brandy Branch, copper; seg-
ments 1001, 1005 (upper reach), 1006, 1007, 1013, and 2427,
copper; segment 1005 (lower reach), copper; Tucker Bayou in
segment 1006, copper; Greens Bayou tidal in segment 1006,
copper; segment 1201 and tidal tributaries, copper; segment
1236, aluminum; Lake Creek Reservoir in segment 1242, cop-
per; Linneville Bayou in segment 1304, selenium; Red Draw
Reservoir in segment 1412, selenium; Kinney Bayou tidal and
Jewel Fulton Canaltidal in segment 2481, copper and zinc; and
a portion of segment 2484, selenium. Criteria in Appendix E
have been recalculated to incorporate EPA conversion factors
for metals.
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The adopted changes in Appendices A - E were made to incorpo-

rate results of numerous studies, water quality monitoring activ- -

ities and sampling assessments on individual water bodies con-
ducted by the commission, river authorities, and in some cases,
individual permittees.

FINAL REGULATORY IMPACT ANALY SIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the amended rules may meet
the definition of a major environmental rule as defined in that
statute. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
adopted amendments to Chapter 307 will require some cities
and may require certain agricultural and industrial wastewater
dischargers to change or employ new treatment methods or
techniques in order to comply with the adopted standards.
These changes or methods may range from developing new
techniques or changing best management practices to reno-
‘vating, expanding, or building an entirely new treatment facility.
The adopted rules are intended to protect the environment or
reduce risks.to human health and safety from environmental
exposure and may have adverse effects on certain wastewater
dischargers which could be considered a sector of the economy.
Although the amended rules may meet the definition of a major
environmental rule as defined in the Texas Government Code,
" the adopted rules do not meet any of the four applicability
requirements listed in §2001.0225(a) which states that this
. section applies only to a major environmental rule, the result of
which is to: exceed a standard set by federal law, unless the
rule is specifically required by state law; exceed an express
requirement of state law, unless the rule is specifically required
by federal law; exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement ‘'a state and federal
program; or adopt a rule solely under the general powers of the
agency instead of under a specific state law. .

Specifically, the standards and requirements within these rules
were developed in order to conform tothe CWA and the TWC.
The adopted amendments do not exceed a standard set by fed-
eral law, exceed an express requirement of state law, nor ex-

ceed a requirement of a delegation agreement. . The amend- -

‘ments were not developed solely under the general powers of
the agency but were specifically developed to comply with the
directive of the TWC, §26.023, and to meet water quality stan-
dards required to be established underfederal and state law. The
standards are adopted under authority of the TWC, which autho-
rizes and requires the commission tosetwater quality standards
by rule. The TWC directs the commission to consider the exis-
tence and effects of nonpoint source pollution, toxic materials,
and nutrient loading in developing water quality standards.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The following is a summary of that assessment. The Texas Sur-
face Water Quality Standards (30 TAC Chapter 307) establish in-
stream water quality standards for Texas streams, rivers, lakes,
estuaries, and other waterbodies such as wetlands. The com-

mission is required to establish water quality standards in TWC,

§26.023. The federal CWA requires states to publicly review and
revise the state’s surface water quality standards every three
years. The adopted rules and revisions will satisfy federal re-
quirements for a triennial review. The adjustments of criteria for
dissolved metals and consideration of new procedures for hu-
man health criteria are needed to incorporate new EPA require-
ments. These revised criteria will be more protective of human
health and provide a public benefit. The site-specific standards
are needed to incorporate new sampling data and to establish
the appropriate revisions in the rules so that permit issuesrelated
to specific waterbodies may be resolved. Site-specific standards
more accurately describe the ambient quality of the water body.
These site-specific standards also provide more accurate permit
requirements that are protective of human health, in most cases

.economically affordable, and enhance water quality.

The specific purpose of this action is to satisfy state statute re-
quirements, TWC, §26.023, and requirements of federal CWA,
§303(d), and to more accurately assess water quality in the state
and revise requirements to protect human health and water qual-
ity. The adopted rules substantially advance this stated purpose
by establishing water quality criteria and requirements that are
supported by site-specific studies, federal and state research,
and statewide monitoring and sampling data. Promulgation and
enforcement of these rules will not burden private real property
which is the subject of the rules because the amendments re-
vising the state's surface water quality standards do not limit or
restrict a person's rights in private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The executive director has determined that this rulemaking will
affect an action/authorization identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC, §505.11, and has con-
sidered applicable goals and policies of the Texas Coastal Man-
agement Plan (CMP) during the rulemaking process.

The commission has prepared a consistency determination for
the adopted rules pursuant to 31 TAC, §505.22 and has found
that the rulemaking is consistent with the applicable CMP goals
and policies. The following is a summary of that determination.
The rulemaking is consistent with the CMP goal of protecting,
preserving, restoring and enhancing the diversity, quality, quan-
tity and functions, and values of coastal natural resources by es-
tablishing standards and criteria for instream water quality for

- Texas streams, rivers, lakes, estuaries, and -other waterbodies

such as wetlands. These adopted water quality standards and
criteria will provide parameters for permitted discharges that will
protect, preserve, restore, and enhance the quality, functions,
and values of coastal natural resources. The rulemaking will also
provide for clearer and more protective conditions for variances
that will ensure sound management of all coastal resources by
allowing for compatible economic development and multiple hu-
man uses of the coastal zone. These variance conditions will al-
low dischargers an opportunity to examine options for upgrades
while maintaining water quality that will allow for human uses of

_ the coastal waters.

The rulemaking will require wastewater discharge permit appli-
cants to provide information and monitoring data to the commis-
sion so that the commission may make an informed decision in
authorizing the discharge permit. Submission of such informa-
tion and data will help ensure that the authorized activities in the
permit comply with all applicable requirements. Thus, the rule-
making is consistent with the administrative policies of the CMP.
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The rulemaking also provides clarity and identifies the circum-
stances in which the commission will consider and grant vari-
ances from the standards.

The rulemaking considers information gathered through the
yearly assessments of water quality in the commission's Water
Quality Inventory to prioritize those coastal waters for studies
and analysis in reviewing and revising the state’s surface water
quality standards. The standards are established to protect
designated uses of coastal waters including protection of uses
for recreational purposes and propagation and protection of
terrestrial and aquatic life. The rulemaking is consistent with
the CMP's policies for discharges of municipal and industrial
wastewater to coastal waters and how they relate to specific
activities and coastal natural resource areas.

The adopted revisions to §307.2, Description of Standards;
§307.3, Definitions and Abbreviations; §307.4, General Criteria;
§307.5, Antidegradation; §307.6, Toxic Materials; §307.7,
Site-specific Uses and Criteria; §307.8, Application of Stan-
dards; and Appendices A - E, as they pertain to designated tidal
segments within the CMP boundary, will be submitted to the
Coastal Coordination Council for recertification.

HEARING AND COMMENTERS

A public hearing was held in Austin, Texas on March 21, 2000 to
receive public comments on the proposed revisions to Chapter
307. TNRCC staff members were available before and after the
hearing to address specific questions from those who attended
the hearing. It was also noted that the comment period for the
proposed revisions would close at 5:00 p.m. on March 31, 2000.

The National Wildlife Federation, Texas Association of Metropoli-
tan Sewerage Agencies, Texas Chemical Council (TCC), Texas
Clean Water Action, Texas Committee on Natural Resources,
Texas Municipal League, and several individuals complimented
the work of the stakeholder workgroup which assisted the
agency staff with the development of the proposed revisions.

The following commenters presented testimony in support of the
proposed revisions which would create Segment 0615 in the An-
gelina River Basin with an intermediate aquatic life use desig-
nation: AFL-CIO of Texas; Angelina County; Angelina County
Chamber of Commerce; Deep East Texas Development Asso-
ciation; Donohue Paper Company; Freshwater Anglers Associ-
ation; City of Huntington; International Association of Machin-
ists and Aerospace Workers; City of Lufkin; Lufkin Independent
School District; Paper, Allied Chemical, and Energy Workers;
Texas Forestry Association; Texas Forest Landowners Council;
and Texas Logging Council. Six individuals also presented oral
testimony in support of this proposed change.

The following commenters presented oral comments express-
ing opposition to the proposed revisions which would create
Segment 0615 in the Angelina River Basin with an intermediate
aquatic life use designation: Clean Water Action of Texas;
Lone Star Chapter of Sierra Club; National Wildlife Federation;
Texas Association of Bass Clubs; and Texas Committee on

Natural Resources. Six individuals also presented testimony in

opposition to the proposed change. Some of these commenters
also voiced a concern about a proposed change in the criterion
for aluminum and the potential this might have on water quality
of Sam Rayburn reservoir.

The Colorado Municipal Water District expressed some concern
about the proposed criteria for selenium in Red Draw Reservorir,
but reserved comment as to support or opposition.

A representative of Lakeway Parents Concerned about Sewage
Spray made comments expressing support of proposed
changes related to aquatic habitat and wetlands. They were
opposed to any changes to the rule which were interpreted
as lower standards with particular concern expressed about
proposed changes related to bacterial indicators.

The National Wildlife Federation, the Texas Committee on Nat-
ural Resources, and Texas Clean Water Action expressed con-
cerns about the proposed revision related to contact recreation,
both thé procedure for determination of standards attainment
and the proposed change in indicator organisms.

The TCC presented testimony which expressed support for pro-
posed revisionsrelated to temporary variances, temporary stan-
dards, and inclusion of the water effects ratio for site-specific
conditions with respect to metals criteria. They expressed con-
cern about the inclusion of human health criteria for several com-
pounds and recommended that information related to hardness
and pH values be moved from the rule to implementation proce-
dures as guidance. The TCC also made comments related to
specific issues included in the implementation procedures guid-
ance documents including use of whole effluent toxicity testing,
once-through cooling water discharges, and screening for TDS.

The Texas Committee on Natural Resources expressed opposi-
tion to any changes in standards that represented a lowering of
criteria, particularly as it relates to Sam Rayburn Reservoir, the
Nueces River Tidal, and the Pease River. Theyand Texas Clean
Water Action supported the proposed revisions related to inclu-
sion of habitat and wetland protection, as well as the listing of
seagrass propagation as a designated use in coastal waters.

The Texas Municipal League and the Texas Association of
Metropolitan Sewerage Agencies registered a concern about
the method in the proposed rule to determine standards attain-
ment and procedures used to establish a screening guidance
document. They also expressed opposition to the inclusion
of habitat criteria in the proposed rule and concern about
procedures used for the development and application of the
implementation procedures guidance document, particularly as
it relates to stormwater permitting.

ANALY SIS OF TESTIMONY

In addition to the oral and written testimony presented at the pub-
lic hearing summarized in the preceding section, other written
comments were received before the close of the public comment
period. The majority of the comments from individuals were re-
ceived in the form of cards and form letters or petitions. These
comments are addressed in the discussion which follows. The
companies and organizations which submitted comments are
listed along with the appropriate acronym used in the following
discussion with respect to each of their comments.

Companies and organizations that submitted comments
included: Department of Air Force (AF), Angelina County,
Angelina County Chamber of Commerce (ACCC), Angelina
& Neches River Railroad Company (A&NR), Aristech, City
of Arlington (Arlington), Arthur Temple College of Forestry at
Stephen F. Austin University (ATCF), City of Austin (Austin),
City of Baytown (Baytown), City of Canyon (Canyon), Canyon
Regional Water Authority (CRWA), City of College Station (CS),
Colorado River Municipal Water District (CRMWD), Consultants
in Epidemiology & Occupational Health (CEOH), City of Corpus
Christi (Corpus Christi), Deep East Texas Council of Labor
(DETCL), Deep East Texas Development Association (DETDA),
City of Dennison (Dennison), Diamond-Koch (D-Koch), Donohue
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Industries (Donohue), Dow Chemical Company (DOW), East
Harris County Manufacturers Association (EHCMA), Eastman
Chemical Company (Eastman), Eastman Kodak (EK), El Paso
Public Service Board (El Paso PSB), Environmental Defense
Fund (EDF), EPA, Fairbanks & Associates (F&A), United States
Forest Service (USFS), Freshwater Angler Association. (FAA),
Friends United for a Safe Environment (FUSE), Galveston
Bay Estuary Program (GBEP), Galveston Bay Foundation
(GBF), Greater Houston Partnership (GHP), Guif Coast Waste
Disposal Authority (GCA), City of Henderson (Henderson),
Houston Chronicle (HC), United States International Boundary
& Water Commission (USIBWC), International Brotherhood of
Electrical Workers (IBEW), City of Jacksonville (Jacksonville),
Jones & Carter, Inc. (J&C), Kerr-McGee Corporation (Kerr),
City of Kerrville (Kerrville), Lakeway Parents Concerned About
Sewage Spray (LPCASS), Lloyd, Gosselink, Blevins, Rochelle,
Baldwin, et al (Lloyd Gosslink), Louisiana Pacific Corporation
(LP), Lower Colorado River Authority (LCRA), Lower Neches
Valley Authority (LNVA), City of Lubbock (Lubbock), City of
Lufkin (Lufkin), Lufkin/Angelina County Ecomonic Development
Partnership (LACO), Lufkin Coca-Cola Bottling Company
(LCCBC), Lufkin Convention & Visitors Bureau (LCVB), Lufkin
Daily News (LDN), Main Street Lufkin (Lufkin), Martindale Water
Supply Corporation (MWSC), City of Missouri City (Missouri
City), Motiva Enterprises LLC (Motiva), City of Nacogdoches
(Nacogdoches), Nacogdoches County Chamber of Commerce
(NCCC), Nacogdoches Economic Development Corporation
(NEDC), National Wildlife Federation (NWF), New Century
Energies (NCE), City of North Richland Hills (NRH), Novartis,
City of Odessa (Odessa), Paper, Allied-Industrial Chemical
& Energy Workers (PACE), City of Pearland (Pearland), Per-
chlorate Study Group (PSG), Photo Marketing Association
International (PMAI), City of Plainview (Plainview), Port of
Corpus Christi Authority (POCCA), Public Interest Council of
TNRCC (PIC), Rhodia, Inc. (Rhodia), Sabine River Authority
(SRA), San Antonio Water System (SAWS), San Marcos River
. Foundation (SMRF), City of Schertz (Schertz), City of Sherman
(Sherman), Sierra Club Houston Regional Group (SC-Houston),
Sierra Club Lone Star Chapter (SCLS), Solutia, Inc. (Solutia),

" City of Sulphur Springs (Sulphur Springs), Tarrant Coalition for

Environmental Awareness (TCEA), City of Temple (Temple),
Texas AFL-CIO (TXAFL-CIO), Texas Association of Business
& Chambers of Commerce (TABCC), Texas A & M Univer-
sity--Corpus Christi (TAMU-CC), Texas Center for Policy Studies
(TCPS), Texas Chemical Council (TCC), Texas Coalition for
Environmental Awareness (TCEA), Texas Cornmittee on Natural
Resources (TCONR), Texas Comptroller of Public Accounts
(Comptroller), Texas Corn Producers Board (TCPB), Texas
Department of Agriculture (Agriculture), Texas Department of
Economic Development (TDED), Texas Department of Trans-
portation (TXDOT), Texas Farm Bureau (TFB), Texas Forest
Industries Council (TFIC), Texas Forestry Association (TFA),
Texas General Land Office (TGLO), Texas Logging Council
(TLC), Texas Metropolitan Sewerage Agencies (TAMSA), Texas
Municipal League (TML), Texas Parks and Wildlife Department
(TPWD), Texas Shrimp Association (TSA), Texas State Soil and
Water Conservation Board (TSSWCB), Texas Ultilities/Reliant
Energy/Central & Southwest Services (Utilities), Texas Water
Conservation Association (TWCA), TXU Electric and Gas
(TXU), University of Texas Health Science Center--Houston
(UTHSC), University of Texas at Tyler (UT-Tyler), City of Vernon
(Vernon), City of Wichita Falls (WF).

Comments were also received from Senator Phil Gramm, Sen-
ator Kay Bailey Hutchison, Senator Drew Nixon, Congressman

Jim Turner, and Representative Jim McReynolds. 'Commentsl
were also received from the mayor and city council members of
the City of Lufkin.

GENERAL COMMENTS
A variety of general comments were received which addressed

-broader or additional concerns than single sections of the pro-
" posed revisions to the water quality standards.

Several comments pertained to other rules, procedural docu-
ments, or water quality management activities of TNRCC.

UT-Tyler requested that water bodies listed as impaired under
the federal CWA, §303(d), be left on the list until we are certain
that the water is safe. '

The commission responds that changes in water quality stan-
dards which affect the list of impaired waters will continue to be
subject to a use-attainability analysis, public comment, and ap-
proval by EPA. In addition, the commission will seek substantial
public input on changes to the list of impaired waters.

Lufkin requested that TNRCC continue to monitor the watershed
of Sam Rayburn Reservoir for abuses from out-of-compliance

. septic systems, wastewater treatment plants, and other sources

of chemical spills.

The commission responds that TNRCC will continue to obtain as
much monitoring in the watershed as available resources will al-_
low, and that such monitoring will include effluent sampling dur-
ing inspections and additional measures of regulatory compli-
ance.

An individual opposed additional regulations, associated fees,
and other regulatory actions which are driving small business
people out of business.

The commission acknowledges that care is needed to address
any potential burden that environmental regulations impose on
small businesses and other affected entities. The commission
also notes that water-quality goals set by the standards apply
broadly to water bodies in the state, and the revisions to the wa-
ter quality standards do not impose specific, direct costs to small
businesses such as additional fees. The potential indirect eco-
nomic impact of the proposed standards were evaluated to the
extent possible, and these evaluations were included in the pre-
amble to the proposed revisions.

Several of the comments were recommendations for new addi- ‘
tions to the standards. These recommendations included the

- development of numerical criteria for nutrients (TCONR), salin-

ity standards fot' bays and estuaries (TCONR), toxic criteria for
MTBE (LCRA), a new narrative criterion for assessing the biolog-
ical conditions of water bodies (EPA), and adoption of regional
indices of biological integrity for fish (LCRA).

The commission responds that narrative nutrient criteria will be
considered for the next triennial revision of the water quality stan-
dards in coordination with the ongoing development of EPA guid-
ance and requirements. Salinity criteria and freshwater inflow
needs for bays and estuaries remains a broader issue, which
may be considered for future revisions of the water quality stan-
dards in accordance with recommendations from ongoing inter-
agency task forces. Toxic criteria for MTBE were preliminarily
considered for the current standards revisions, but additional in-
formation and federal guidelines are needed before proposing
and adopting criteria for MTBE. The commission will continue to
use 15 micrograms per liter of MTBE for general screening pur-
poses in drinking water sources. This aesthetic criterion is based
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on studies which indicate that MTBE can cause detectable taste
- -and odor in water at concentrations greater than 15 micrograms
per liter. New information will be evaluated and considered for
screening purposes as it becomes available. With respect to
assessing biological conditions, the commission notes that the
adopted addition of biological integrity as a means of assessing
standards compliance in §307.9(f) does establish consideration
of biological conditions. The development of regional indices of
biological integrity will be considered in updates of the proce-
dures for conducting receiving water assessments and related
documents.

Several commenters asked that the commission not lower water
quality standards and continue to protect water quality. Thirty-
five of these comments were from individuals who submitted a
form letter. The NWF commented that reference sites for eval-
uating appropriate standards in individual water bodies did not
adequately reflect background conditions, and that many refer-
ence sites were impacted by human-induced point and nonpoint
sources of pollution. One commenter thanked the commission
for controlling pollution.

The commission responds that the adopted revisions include
major provisions which result in more stringent water quality
standards, such as most of the adopted changes to statewide
toxic criteria to protect human health criteria. Most of the other
changes in statewide standards are clarifications of existing
provisions or the addition of new provisions which do not de-
crease the stringency of the water quality standards. A number
of the adopted changes in site-specific standards in Appendices
A, D, and E of §307.10 do establish criteria which are less
stringent. The great majority of these changes use site-specific
information and/or the results of use-attainability analyses.
The use-attainability analyses in these specific instances rebut
the conservative presumptions which apply "across-the-board"
until such site-specific information is available. In order to
implement protective statewide presumed standards, such as
the presumed "high aquatic-life use" for perennial steams in
§307.4(h)(3), the standards include reasonable provisions and
mechanisms for addressing water bodies where standards
cannot be reasonably attained under relatively unimpacted
conditions. Criteria for particular water bodies are changed only
if sufficient scientifically valid data confirms that the existing
site-specific or presumed standards are inappropriate. With
respect to the validity of reference sites to establish relatively
unimpacted background conditions, the commission will con-
tinue to devote substantial resources to establish the best
reference conditions available for use attainability analyses and
continue to improve and clarify sampling procedures and eval-
uations to assign site-specific standards. Additional discussion
concerning site-specific standards changes is provided in the
response to comments on §307.10.

The NWF expressed concern that key components of the wa-
ter quality standards were being moved to the implementation
procedures and that because of this, there would be less public
input. TCONR commented that the standards implementation
procedures should be considered as a rule.

The commission responds that the standards implementation
procedures contain a comprehensive level of detail and guidance
which is not generally appropriate forthe water quality standards.
The commission's view is that the implementation procedures
should be less prescriptive and more flexible than the rules set

forth in Chapter 307. In the concomitant revisions of the stan-
dards implementation procedures, numerous changes are be-
ing considered to reduce and avoid inflexibility in the guidance.
Significant opportunity for public input into revisions to the im-
plementation procedures was provided and will continue to be
provided in the future.

The NWF expressed concern that changes in site-specific stan-
dards to reflect actual aquatic-life uses of less than high quality
also involve a corresponding loss of "Tier 2" antidegradation pro-
tection for these water bodies; and this loss of antidegradation
protection was not considered when evaluating the changes.

TNRCC responds that specifying categories of water bodies for
Tier 2 protection under the antidegradation policy is in accor-
dance with EPA regulation in 40 CFR Part 131, as further ex-
plained in the Advanced Notice of Public Rulemaking in 40 CFR
Part 131 (Federal Register, July 7, 1998). The commission notes
that coupling the applicability of the antidegradation policy with
designating aquatic-life uses in §307.4 and §307.10 ensures that
the greatmajority of the perennial waters in the state are afforded
Tier 2 protection andthat a change in the applicability of Tler 2 is
determined through a use-attainability analysis and site-specific
standards revision in §307.10. The commission will continue to
evaluate the applicability of Tier 2 of the antidegradation policy,
in order to ensure that appropriate water bodies are included.
Additional discussion is provided in responses to comments on
§307.10--Appendix A.

Several commenters, in addition to their own comments, indi-
cated their support of other organizations’ comments. Six com-
menters (Cities of Odessa, Pearland, Canyon, Jacksonville, Ker-
rville, and North Richland Hills) supported comments made by
TML and TAMSA. Two commenters (SAWS and Vernon) sup-
ported the technical comments of TAMSA. Sulphur Springs sup-
ported the TML's comments. DOW supported the comments of
the TCC. TCEA echoed the comments made by TCONR.

SECTION 307.2

GCA, EHCMA, GHP, DOW, the Utilities, EPA, TCC, and Solutia
commented that they support the proposed revisions to §307.2
since it allows temporary variances and temporary standards.
Some of these commenters described the processes as a way
to resolve permitting problems in limited, problematic situations.

The commission agrees with these commenters.

The EPA mentioned that it wil] continue to review and approve
variances and variance-extensions.

The commission acknowledges this comment and notes that
EPA and the commission have a formal memorandum of
agreement which describes this oversight requirement, as part
of the existing TPDES permitting program. This agreement is
described in §307.2(d)(5)(C).

The SC-Houston recommended that the commission not allow
extensions to variances and indicates opposition to the proposal
for temporary standards, since temporary standards encourage
the commission to lower standards for industry or large polluters.

No change to the rules has been made based on these com-
ments, because temporary variances are needed to avoid unfair
imposition of final effluent limits in a permit when evidence ex-
ists that the current standard is inappropriate. The allowance
fora variance, when justified, is particularly important when pre-
sumed standards are stringent. An example is the presumed
standard of high quality aquatic life for perennial, unclassified
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streams. In those cases where this standard can't be attained
.even under relatively unimpacted conditions, it would be unfair to
use this presumed standard to set a final permit limit that might
be irrevocable under the antibacksliding provisions of the federal
CWA. Extensions to variances are sometimes necessary to al-
low time for the commission to adopt site-specific revisions to
the surface water quality standards. Typically, this is done on
a friennial basis requiring a substantial investment of time and
commission resources. Therefore, extensions to variances are
needed when a permittee has conducted a study with due dili-
. gence and the results support a less stringent standard. The
results supporting the less stringent standard cannot be put into
effect until completion of the revisions to the water quality stan-
dards. The commission is unaware of any administrative pro-
cedures it could use as an alternative to accomplish the same
result of authorizing discharges while a site-specific standard is
being considered and formally proposed. The provision allowing
for temporary standards is consistent with federal water quality
regulations. The commission anticipates situations where the
provision may be a necessary administrative process to resolve
complex permitting issues. For instance, technology may not
have advanced to the point where any discharger into a water
body can practically meet a standard. However, at regular in-
tervals, the ability to attain the standard must be reviewed and
renewed. This affords all interested parties the ability to partici-
pate in the process to renew or remove any temporary standard.
The commission agrees that extensions to variances should be
provided only in cases where justified and where needed to al-
low time for revisions of the standards.

The SC-Houston recommended that §307.2(d)(5)(E) be revised

to indicate that a compliance schedule "must" be specified in a
successive permit. ’

The commission responds that the option to disallow an addi-
tional compliance period is needed. As proposed, a compliance
schedule will not be allowed when the permittee has not com-
plied with the permit terms relating to the temporary variance.

The SC-Houston recommended that the commission, rather
than the executive. director, make the decision on a temporary

variance. In this manner, the decision is subject to a more open

“forum.
The commission agrees with the commenter and notes that the

proposed rule, as well as the existing practice of the commis- .

sion is consistent with the commenter's recommendation. This
requirement in §307.2(d)(5) states that "...the commission may
allow a temporary variance to the water quality standards in a
permit for a discharge of wastewater."

The Utilities recommended that proposed §307.2(d)(5)(B) be
modified to clarify which public notices will include the proposal
of atemporary variance. The Utilities noted that some variance
requests will occur after an application is administratively
complete and the "Notice of Application and Preliminary De-
cision" public notice is the most appropriate time for soliciting
comments on a proposed variance.

The commission agrees with the general intent of the com-
menter. However, the specific term "Notice of Application and
Preliminary Decision" may not be applicable to all pending
and future permit actions, so the proposed language is slightly
changed to indicate that a variance request will be included in a
public notice during the permit application process.

The GBF and NWF recommended that §307.2(d)(5) be modified
to strengthen the proposed language to indicate that a variance
request must be justified based upon scientific information.

The commission agrees with the commenters and has made the
requested change.

The NWF recommended that §307.2(d)(5)(A) be modified to

" clearly preclude a temporary variance in a permit which would

be amended to allow for an expansion and further loading in a
discharge to which the variance pertains. NWF suggested it is
unclear what the term "existing” discharge means.

The commission responds that the term "existing discharger”
refers to a discharger that is discharging at the time of a per-
mitting action. This could include a discharger seeking an ex-
pansion in its pollutant discharge authorization. It is atypical for
the commission to process or to approve a variance that would

-allow an increase in loading in the interim while the appropri-

ate water quality standard is under investigation. Granting such
a variance places a higher risk both on existing water quality,
which might deteriorate relative to the existing standard, and on
the discharger, who will construct facilities that may or may not
be able to meet the eventual water quality goal. However, the
commission disagrees that "existing discharger" should be nar-
rowed to include only existing authorized loadings. Also, a mea-
sure of flexibility is appropriate. For example, there may be a
need to address expansion caused by municipal growth, where
there is a preliminary determination that the existing standard
is not appropriate. Therefore, the commission retains the flexi-

- bility to address specific situations. Due to the potential risk to

water quality, this type of case-by-case determination will neces-
sarily be used only in rare instances where other administrative
or-technical remedies are not feasible and where adverse con-
sequences to water quality are not anticipated.

* The TML/TMSA recommended that §307.2(d)(5)(C) be modified

to strike the wording that indicates the EPA must approve tem- -
porary variances. )

The commission responds that EPA approval remains in the

- adopted rule. EPA and the commission have a formal memoran-

dum of agreement which describes this oversight requirement,
as part of the existing TPDES permitting program. '

The NWF and TPWD recommended that §307.2(d)(5)(D)
be modified to specify that any permit which is the subject -
of a variance must protect existing uses under Tier 1 of the

~ antidegradation provisions.

The commission notes that such protection is afforded under its
existing and proposed antidegradation policy. However, the com-
mission agrees that further clarification of its intent is needed and
has modified the language to incorporate the request.

The NWF recommended that §307.2(d)(5)(D) be modified
to specify that a permit containing a temporary variance not
be administratively continued when a permittee has failed to

-comply with the variance provisions of an expired permit. -

The commission must comply with the Texas Government Code,
§2001.054(b), of which prevents a permit from expiring if a per-
mittee makes timely and sufficient application to renew a permit
or fora new permitforan activity of a continuing nature. Commis-
sion rules §305.63(a)(4) and §305.65(a)(4) reflect this statutory
requirement. These provisions could result in a permittee’s au-
thorization to discharge, under a permit containing a variance,
to continue in effect until a final decision is made on the renewal
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application. The commission plans to take action to avoid or min-
imize this type of administrative continuance when a permittee
has failed to comply with the terms of its variance.

Under §305.63 and §305.65, a permittee must apply to renew
its permit at least 180 days before the permit's expiration
date. When renewal applications are received, it has been the
agency's historical practice to promptly process the applications.
The agency plans to continue this practice. The commission
views the failure to adhere to the variance requirements as a
serious matter, considering the potential impact of a discharge
which could degrade existing water quality in receiving waters.
The commission believes the response to this situation should
be to promptly process the application to renew the permit with
the effluent limitations based on the existing standard and to
also consider enforcement action against the discharger due to
noncompliance with the variance permit requirements.

The commission amended this section to revise the variance
procedures in a manner that complements the assumption of
National Pollutant Discharge Elimination System (NPDES).
The terms and procedures for variances changed slightly with
NPDES delegation. The commission no longer sets final effluent
limitations into a permit with a variance, but the rule has been
amended to specify that in the subsequent permit, a permittee
will not receive a compliance period and an extension of interim
effluent limitations when the requirements of the variance are
unfulfilled.

The NWF recommended that §307.2(d)(5)(E) be clarified to de-
scribe that a variance extension must be approved only when a
study supporting the request has been completed by the permit-
tee and the commission agrees the study shows the standards
change is Justlf ied. TPWD commented similarly and stated that
language is needed to make it clear that the extension of a vari-
ance requires commission approval.

The commission agrees with these comments and notes that
both provisions currently exist and are retained in the adopted
amendments. The commission has modified the adopted lan-
guage to make it clear that the extensions are approved by the
commission and that the basis of the approval is a completed
study supporting the standards change.

The EPA recommended that §307.2(e) and (g) be revised to
include up-to-date references to the standards implementation
procedures.

The commission agrees and the appropriate wording changes
to both subsections have been made, as requested by the com-
menter.

The NWF recommended that the commission revise proposed
§307.2(f) to specify that interim effiuent limitations are not allow-
able in situations where a permittee is requesting an increase in
loading or discharge volume.

The language referred to in this subsection was not proposed
for revision, and the existing language is reasonable and appro-
priate. The existing rule identifies that interim discharge lim-
its may be established upon permit amendment or permit re-
newal. The commission establishes interim effluent limitations
only when necessary to allow time for construction of new, more
stringent treatment which might be necessary when a new stan-
dard or a revised standard is imposed by commission require-
ments. It does not allow interim effluent limitations when a per-
mit amendment for an expansion is the sole purpose for the con-
struction of hew treatment. However, the existing rule language

addresses situations where the following two situations occur at
the same time: (1) a permittee must expand its treatment capa-
bility, for instance due to population growth, and (2) the commis-
sion must implement a new, more stringent standard requiring
additional treatment capability. For these reasons, the commis-
sion has not revised the rule based upon this comment.

The NWF suggested that the commission revise proposed
§307.2(f) to specify that the "executive director and the commis-
sion, as appropriate” be named as decision makers who may
establish interim effluent limitations. Austin suggested that the
term "executive director” be defined in the rule.

In response, the subsection has been revised to note that either
the executive director or the commission will act to establish in-
terim effluent limitations. The term "executive director” has not
been added to the definitions, since this term is already defined
in Chapter 3 ofthis title (relating to Definitions). There, all gen-
eral terms used throughout commission rules are éstablished.

Austin recommended that proposed §307.2(g) specify that a
temporary standard has certain geographical boundaries.

The rule as proposed does describe this mechanism as applying
to particular water bodies. However, to better clarify how the
mechanism will be implemented, the commission has revised
the subsection to indicate that specific reasons and additional
procedures for justifying a temporary standard are provided in
the standards implementation procedures.

The SC-Houston requested that proposed §307.2(g) define what
is meant by "reasonably attained.”

The commission responds by removing the word "reasonably.”
The question of whether a standard under question can be at-
tained is already described in detail in federal regulations cited
in this subsection of the rule. Also, to better clarify how the
mechanism will be implemented, the commission has revised
the subsection to indicate that specific reasons and additional
procedures for justifying a temporary standard are provided in
the standards implementation procedures.

SECTION 307.3

Numerous comments were received on proposed changes to the
definitions in §307.3.

With respect to the definition of "attainable use" in §307.3(3),
Austin and POCCA requested additional guidance and pro-
cedures to be used to determine and review attainable use.
SC-Houston asked that the term "reasonably achieved," whichis
used in the definition, also be defined. TML/TAMSA suggested
adding an additional clause to the definition to indicate that
the attainable use is " ... the designated use contained in the
standards unless it is determined that attaining the designated
use is not feasible because of the factors identified in 40 CFR
Section 131.10(g)."

The commission responds that guidance and procedures to de-
termine and review attainable use, including how to determine
what can be "reasonably achieved," are described in the stan-
dards implementation procedure and related documents. The

‘'wording of the adopted definition has been changed in order to

note that the attainable use may not be equivalent to the desig-
nated, existing, or presumed use.

DOW, Eastman, TML/TAMSA, and TCC commented on the pro-
posed revision of the definition of "best management practices"

(BMPs) in §307.3(a)(6). GHP and TCCrequested that examples
of BMPs be removed. Novartis specifically requested examples
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of agricultural BMPs. Eastman and TACC stated that BMPs are
site-specific, and Sulphur Springs stated that BMPs should be
based on demonstrated measures. SC-Houston wanted "max-
imum extent possible" to be defined. GHP, TCC, and Utilities
requested the removal of "maximum extent possible" from the
definition of best management practices.

In response, the commission concurs that BMPs are site-specific
and are based on industry standards. Which BMPs are used by
the discharger are normally at the discretion of the discharger, as

long as the BMP achieves the standard. If a BMP is proven inef- .

fective, alternatives or additional BMPs may be recommended by
the commission. BMPs are a preventative measure and do not -
necessarily require a demonstrated corrective need. The term
"maximum extent practicable" is retained, since it is intended to
provide for flexibility and effectiveness of BMPs and to note that
BMPs should be reasonably attained. The definition of best man-
agement practices is adopted as proposed.

For the definition of "bioconcentration” factor in §307.3(a)(8),
EPA requested that the definition state that the mechanism for
uptake in bioconcentration is only through water.

In response, the commission adopts a definition which indicates
that a bioconcentration factor applies to a chemical "... which is
absorbed directly from the water."

. Austin requested the term "biological integrity" in §307.3(a)(9) be
related to the species composition, diversity, and functional or-
ganization of a community of organisms that would occur if awa-
ter body were relatively unaffected by human activities. TPWD
requested that blologlcal integrity be related to "that of the natu-
ral habitat of the region."

In order to address these requests, the phrase "contributes to
overall stability and ecological vitality" was replaced by "in an en-
vironment relatively unaffected by pollution” in the adopted defi-
nition of biological integrity.

Concerning the definition of "chronic toxicity" in §307.3(a)(10),
EPA recommended that the last sentence be modified to more
explicitly indicate that seven or more days is applicable to "some
chronic toxicity tests" rather than to "chronic toxicity."

In response, the ‘commission has changed the definition of
chronic toxicity as requested, since toxicity tests are the primary
- means of measuring chronic toxicity.

The EPA recommended using 7Q10 or 4Q3 streamflow in defin-
ing "critical condition” in §307.3(a)(15).

The commission responds that the critical condition for many of
the numerical criteria is specified in §307.8 to be 7Q2 stream-
flows' (which are low flow conditions that recur for a seven-day pe-
riod once every two years instead of once every ten). A 7Q2 crit-
ical condition is appropriate for streams in Texas for several rea-
sons: (1) the Texas Surface Water Quality Standards apply rela-
- tively stringent criteria for toxicants, dissolved oxygen, and other
substances to any perennial stream, and the conservative as-
sumptions of these criteria mitigate exceedances at low stream
flows with a recurrence at two-year intervals; (2) assumptions for
dissolved-oxygen models are also relatively stringent; (3) proce-
dures to calculate toxic effluent limits are also stringent--partic-
ularly with respect to incorporating effluent variability; (4) major
discharges in Texas are required to pass 24-hour biomonitoring
tests with undiluted effluent; (5) streams and rivers where major
discharges occur are typically effluent dominated during aver-
age dry-weather flows, and even using 7Q2 as the critical condi-
*. tion, major discharges in Texas are frequently required to achieve

For the proposed definition of

'highly advanced treatment for biochemical oxygen d'emanding

substances and for ammonia, and to pass effluent biomonitor-
ing for chronic toxicity with little or no instream dilution allowed;
and (B) intermittent streams are defined in the water quality stan-
dards as streams having a 7Q2 flow of less than 0.1 cfs, and less
stringent criteria for dissolved oxygen and toxicants apply to in-
termittent streams; logically, the frequency at which numerical
criteria may be exceeded should be the same as the frequency
of near-zero flows which are used to define when streams are
intermittent.

The TPWD recommended maodification of the definitions of "E.
coli," "Enterocci," and "fecal coliform" in §307.3(a)(19), (21), and
(24) to note.that these bacteria indicate "the potential presence
of pathogens" rather than "potential pathogens."

The commission agreesthatthe suggested phrase is more accu-
rate, and this change has been made in the adopted deflnltlons
of E. coli, Enterococci, and fecal coliform.

The EPA, NWF, SC-Houston, TCONR, and TPWD commented
on the definition of "existing use" in §307.3(23). Commenters
were particularly concerned that the definition as proposed did
not clearly indicate that existing uses should be those uses which

. exist on or after November 28, 1975 as specified in EPA regula-

tions.

The adopted definition of "existing use" has been reworded as
suggested by these comments.

Numerous comments were received concernlng the defini-
tions of "general recreation" in §307.3(a)(26) and "high-use
recreation" in §307.3(a)(29). The NWF, TCPS, and TPWD,

'.v Austin, and EPA expressed concern about the imposition these

categories for contact recreation, and Austin, EPA, NWF, and
TPWD expressed concern about how these new categories

- of recreational suitability would be determined. The Ultilities

supported the new recreational use categories.

In response, the commission notes that the approach of mea-
suring recreational indicators only during periods when recre-
ation is physically and hydrologically suitable will continue to be
developed for a future revision of the water quality standards.
However, the definitions of general and high-use recreation have
been deleted from the adopted rule for this triennial revision. A
more detailed presentation of comments and the commission's
responses on recreational uses and indicators is provided in the
following discussion concerning §307.7(b)(1).

"incidental fishery" in .
§307.3(a)(30), GHP and TCC requested that evidence of
an existing or potential fishery be demonstrated as a require-

ment of an incidental fishery. Utilities and Solutia specified that

evidence of a commercial or recreational fishery be a require-

ment for incidental fishery. DOW suggested that the definition

of incidental fishery should be applied only to waters which

are open to the public, and that ditches and waste streams

on private land are not meant for recreational or commercial

fishing.

The commlsswn responds that the existence of an aquatlc life
"use" is a reasonable determination of water bodies that consti-
tute an incidental fishery, and this approach provides a practi-
cal means of assessing when criteria to protect an intermittent
fishery should be applied. Streams which are large enough to

-have clear evidence of recreational fishery would be subject to

the more stringent criteria that apply to a sustainable fishery. Be-

- cause of the mobility of fish, it is difficult to protect fish tissue from
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contamination in waters with p'ublic access without protecting an
incidental fishery which doesn't have public access. Therefore,
the definition of incidental fishery is adopted as proposed.

The SC-Houston opposed inclusion of the proposed definition of
"intermittent with perennial pools" in §307.3(33). TML/TAMSA
requested that a quantitative basis for the determination that
perennial or persistent pools are present.

The commission responds that this definition was proposed in
the standards because more stringent criteria are applicable to
intermittent streams with perennial pools that create an aquatic
life use. The commission does note that further evaluation is
needed of procedures to betterdefine perennial pools. However,
this evaluation is not sufficiently well defined to add to the water
quality standards at this time, and the definition of intermittent
with perennial pools is adopted as proposed.

in the proposed revisions to the definition of "mixing zone" in
§307.3(37), EPA asked that the definition specify that chronic
toxic criteria may be exceeded in the mixing zone but not beyond
it. The NWF commented that the definition creates ambiguity
about which criteria are not applicable in mixing zones.

The commission agrees with the comments, and the adopted
definition of mixing zone defines the applicability of chronic toxic
criteria and also includes a more specific reference to the section
of the standards where standards applicability in mixing zones is
described.

Austin supported the proposed removal of the definition of "no
significant aquatic life use" in §307.3.

The commission responds that the term "no significant aquatic
life use" is removed, and that the corresponding proposed defi-
nition of "significant aquatic life use" wil remain in the adopted
rule. ‘

Concerning the definitions of "pollutant" in §307.3(42) and
"storm water discharge" in §307.3(58), there were a multitude
of comments opposing the exclusion of agricultural runoff
in the definitions. Commenters opposed to the exclusion of
agricultural run off from the definition of pollutant included Austin,
CS, Corpus, Dennison, EPA, Henderson, NWF, SC-Houston,
Sulphur Springs, Plainview, Missouri City, and WF. CS, Corpus,
Dennison, Sulphur Springs, and WF opposed the exclusion of
agriculture from the definition of storm water discharge. The
majority of the comment letters indicated that the exclusion
of agriculture from these definitions would result in an unfair
burden to municipalities, particularly for water bodies listed
as impaired, to control nonpoint source pollution and reduce
loading. TCEA and TCONR also suggested that the definition of
pollutant was too narrow and provided broader, more inclusive
definitions. POCCA suggested excluding decant water from
dredged material placement areas in the definition of pollutant.
NWF commented that the definition of storm water discharge
should be excluded from the standards.

The commission responds that the proposed definition of pollu-
tant is consistent with the definition in TWC, §26.001, which in-
cludes the agricultural runoff exclusion. However, that definition
is not appropriate for the term as it is used in the water quality
standards. The term pollutant was not defined in the TWC un-
til the agency assumed the NPDES program on September 14,
1998, and "pollutant" has not been defined in this chapter. As
used in Chapter 307, "pollutant” has never excluded agricultural
runoff.

The commission agrees with the commenters that the statutory
definition of "pollutant" that was adopted in 1998 to delineate the
limits of the NPDES permitting program is too narrow in scope
for use in this chapter. The exclusion of agricultural runoff is in-
appropriate due to its inconsistency with existing TWC, §26.023,
which states "...the commission shall consider the existence and
effects of nonpoint source pollution...in developing water qual-
ity standards...." Therefore, the definition of pollutant has been
deleted from Chapter 307. In its place, the commission is adopt-
ing the definition of "pollution” as it is stated in TWC, §26.001.
Additionally, the term "pollutant" has been replaced with "pol-
lution" in all appropriate places throughout this chapter. The
term was suggested in comments on proposed §307.5, and is
included in these definitions for convenience and clarity.

With respect to other comments, the commission responds that
the proposed specificity of the definitions provides a useful tool
for the permitting process, and the definition is included in the
adopted revisions. Decant water from dredged material cannot
reasonably be excluded from the definition of pollutant due to the
potential to contribute total suspended solids in runoff.

The NWF commented that the proposed definition of "point
source"” in §307.3(43) is not necessary.

The commission responds that although this term is defined in
the TWC, §26.001(21), the inclusion of the definition provides a
convenient reference in §307.3, and the proposed definition of
point source is adopted.

The NWF requested that the proposed definition of "public drink-
ing watersupply” in §307.3(45) be broadened to also include wa-
ter bodies that are designated for this purpose (even if a drinking
water intake is not yet in existence).

The commission agrees and the suggestion was incorporated
into the adopted definition of public drinking water supply.

The NWF commented that the proposed definition of "saltwater"
in §307.3(46) is overly broad and should be worded so that mea-
surable tidal influence constitutes saltwater, that is provided that
water bodies with a salinity of less than two parts per thousand
are not normally considered to be saltwater.

The commission responds that the two measures of saltwater
(tidal influence plus salinity) need to be available independently
in order to adequately assess water bodies with limited data, and
the proposed definition of saltwater is adopted.

The EPA, FUSE, GBF, UT-Tyler, TCEA, TCONR, TCPS, and
TPWD supported the definition of "seagrass propagation” in
§307.3(48) as an aquatic life use. One hundred twenty-three in-
dividuals submitted letters supporting the inclusion of "seagrass
propogation" as an aquatic life use. An additional 287 individuals
included support of this use as one of the proposed changes.
The EPA, GBF, NWF, and TCPS suggested that this use be
designated for specific water bodies in Appendix A of §307.10.
EPA, GBF, NWF, TCPS, and TPWD recommended protection of
seagrass use Where seagrass historically occurred. SC-Hous-
ton requested clarification of the term "significant stand."

The commission responds that the term "existing use" is added in
the adopted definition of seagrass propagation. The term "exist-
ing" incorporates consideration of historical uses, since existing
uses are defined in §307.3 as those occurring since November
28, 1975. Inclusion of seagrass propagation in Appendix A will
be considered in the next triennial revisions due to the timing of

" request late in the revision process and to allow time for full pub-

lic review and comment. The term "significant stand" is left in
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the adopted definition as proposed since additional experience
with applying seagrass use is needed before a more quantlfled
definition of "significant” can be developed.

The TPWD commented that the definition of "significant aquatic
life use" in §307.3(53) should include the provision that "some
provision to protect aquatic life applies to every water body in
the state" without noting exceptions to this provision.

The commission responds that the intent of citing exceptions to
protection of aquatic life was to note that criteria for acute tox-
icity may be exceeded in zones of initial dilution at discharge
- points. However, the commission concurs that the general state-

. ments in this definition will not contradict the exemption afforded

tozones ofinitial dilution, and this suggestion is incorporated into
the adopted definition of "significant aquatic life use." -

With respect to the definition of "surface waters in the state” in

§307.3(60), EPA requested that the territorial limits of surface

waters be more clearly explained.

Inresponse, the commission adds a note in the definition of "sur-
face waters in the state" that territorial limits of the state are from
the mean high water mark out to 10.36 miles into the gulf. The
commission acknowledges that EPA contends the state's dele-
gated NPDES permitting authority extends only three miles off-
shore. Even if this is true, and the commission does not agree
thatit is, thatis a matter of the boundaries of the administrative
powers delegated under a particular statute; it does not change
or limit the state's territorial jurisdiction.

With respect to the proposed definition of "total maximum daily
load" (TMDL) in §307.3(64), EPA considered the definition ac-
ceptable but noted that a previous draft of the revised standards
contained a more descriptive definiton. TPWD and USIBWC
commented that the term "I|m|t" in the definition should be
-changed to "load."

In response, the commission has changed "limit" to "load" in the
adopted definition of total maximum daily load, but the definition

_is not expanded in order to avoid possible contradictions with
other, more detailed state and federal definitions of the same
term.

The EPA suggested that the definitions of "total toxicity" in
§307.3(67), "toxicity" in §307.3(68), and "toxicity biomonitoring"
in §307.3(69) are confusing and should be consolidated.

The commission reSponds that these definitions are needed to

explain the different terms which are in common usage to de-
scribe effluent toxicity testing.

. Several comments addressed proposed revisions'to the defini-
tion of "water-effects ratio” in §307.3(70). Eastman, TCC, and

Utilities suggested that the term "lab toxicity tests" in the def- .
inition would be more accurately stated as "synthetic labora-

tory dilution water." POCCA suggested deleting the sentence
which stated that "the water-effects ratio can be used to estab-
lish site-specific acute and chronic criteria to protect aquatic life
from toxicity."

The commission responds that the sentence describing the gen-
eral use of water-effects ratio is useful to provide a basic context
for the purpose of the test. The commission concurs that the
term "synthetic laboratory dilution water" is more accurate than
"lab toxicity tests." This change is incorporated in the adopted
definition but without the term "synthelic" because it would pre-
clude the use of other dilution water that was not synthetic.

With respect to the proposed definition of "wetlands water qual-
ity functions” in §307.3(73), SCLS, Austin, TCONR, GBF, FUSE,
TCPS, NWF, SC, TCEA, TGLO, TPWD, UT Tyler, and 287 in-
dividuals supported adding the definition. DOW, GHP, POCCA,
TWCA, and Utilities objected to adding the definition indicating
that it was unnecessary, since wetlands are already explicitly in-
cluded in the standards. There were also concerns about the
implications of habitat protection, lack of defined criteria for wet-
lands, and whether there was adequate authority to regulate
water quality by regulating land use. SC-Houston suggested
that shading be included as a wetlands water quality function.
TCPS suggested that the definition should apply to existing, des-
ignated, and attainable uses. NWF suggested that the definition
be expanded by including habitat for terrestrial life (in addition
to aquatic life). POCCA suggested that the definition note that

-* wetland water quality functions are affected by size, location, de-

gree, and type of cover and proximity to other similar landscape
features.

The commission responds that wetlands are statutorily classed
as waters in the state and serve important water quality func-
tions that are justifiably protected under the water quality stan-
dards. The definition describes many of those functions, which
directly and indirectly, protect and maintain water quality. Habitat
beneficial to aquatic and aquatic-dependent organisms is anat- -
tribute of intact, functional wetlands. Wetlands are waters in the
state, and as with other water bodies, their protection requires
thoughtful planning of surrounding land use. The commission
also responds that suggestions for further additions or qualifica- -
tions may have merit for further public evaluation, but the def-
inition as proposed is reasonably inclusive of primary wetland
functions. The proposed definition of wetland water quality func-
tlons is adopted.

: Several commenters suggested definitions of terms which were

not in the proposed revisions of 307.3. SC-Houston suggested
that "riparian habitat" and "habitat protection" be defined, and
that a broader definition of "fishery" be included. NCE suggested
that "geometric mean" be defined. TCC and Utilities suggested
a definition for "ephemeral stream." EPA suggested that a defi-
nition of "osmotic imbalance" be added with respect to effects of
dissolved salts on toxicity tests.

The commission responds that these suggestions for new defi-
nitions may be potentially useful. However, the existing and pro-
posed definitions establish an adequate explanation of terms for
this triennial revision of the water quality standards. After addi-
tional development, definitions for these terms can be publicly
considered at the next revision of the standards.

The commission adopts -§307.3 with the previously noted
changes and the definitions renumbered appropriately.

SECTION 307.4

The NWF objected to the language used to indicate that properly
authorized dredge and fill activities were not a violation of the
aesthetic parameter for settleable solids at §307.4(b)(3). They
argued that the proposed language clarified that dredge and fill
activities were exempt from the requirements of §307.4(b)(3),
without providing for the evaluation, minimization, and mitigation
of impacts as appropriate. The Utilities commented that the lan-
guage was ambiguous and implied that activities authorized by .
a 404 permit might still violate water quality standards. They ex-
pressed concern that this raised issues of finality of a 404 permit.

25 TexReg 7736 August 11, 2000 Texas Register




The commission agrees with these comments and has modified
the language. It is the commission’s intent to indicate that activ-
ities authorized under Section 404 of the federal CWA be evalu-
ated for compliance with the mitigation sequence of avoidance,
minimization and compensatory mitigation. The mitigation se-
quence is a federal requirement under the 404(b)(1) Guidelines.
The state also has adopted those criteria for evaluating whether
a proposed Section 404 permit should be certified under Section
401 of the CWA as consistent with the antidegradation policy of
this chapter. Since both the federal and state processes are trig-
gered by the federal CWA and include the mitigation sequence,
the revised §307.4(b)(3) simply states that this section does not
prohibit dredge and fill activities that are permitted in accordance
with the federal CWA.

The EPA and NWF recognized a typographical error in the
§307.4(d) reference to §307.4(k).

Section 307.4(k)was changed to §307.4(l). Section 307.4(d) has
been corrected to reflect this change.

The NWF suggested making It clear in §307.4(d) that "additional”
toxic criteria are identified in other sections of these rules.

The commission agrees with this and, consistent with the exist-
ing rule language, has retained "additional" in the description of
other toxic substance requirements.

The SC-Houston supported the proposed language relating to
acute and chronic toxicity in §307.4(d). Utilities and TCC sup-
ported the changes to §307.4(d) with some suggested modifi-
cations to address mixing zones and the zone of initial dilution.
Eastman, GHP, EPA, Utilities, and TCC raised issues with the
applicability of acute criteria to all waters in §307.4(d). NWF
suggested that all references to aquatic life in this section be
changed to terrestrial or aquatic life to be consistent with the first
sentence of the section.

A reference to the detailed discussion of acute criteria at
§307.8(a)(2) was added to §307.4(d) to make the two sections
consistent. The commission disagrees with changing all
references to aquatic life to include terrestrial life. The first
sentence of this section establishes the general criteria for
toxic substances. Numeric criteria for aquatic life and human
health are specified in §307.6. While these criteria are generally
protective of terrestrial or aquatic life, the commission reserves
the opportunity to make case specific determinations of the
necessary level of protection for specific toxic substances for
terrestrial life under the general criteria established in the first
sentence.

The EPA suggested adding a reference in §307.4(e), concerning
the general narrative criteriafor nutrients, to the TNRCC screen-
ing guidance for assessing instream compliance with the water
quality standards.

The commission responds that assessment of nutrient condi-
tions is an important component of applying the narrative protec-
tions of §307.4(e). However, instream assessment of the other
potential pollutants in the general criteria is also important, and
the applicability of the guidance document to narrative parame-
ters is noted in §307.9(g).

The EPA recommended adding language to §307.4(f) to address
temperature requirements for cooling water impoundments.

The commission responds that the existing narrative provides an
appropriate approach for cooling water impoundments. Existing
language of this section states that cooling waterimpoundments

are exempt from temperature requirements, and must not inter-
fere with the reasonable use of such waters. The commission
did not propose changes to this language and cannot consider
changes of this nature for adoption.

The SC-Houston expressed concern over the term "balanced
and desirable" in §307.4(g)(3). They commented that it was ar-
bitrary and would be used as a weasel phrase. They requested
definition of the term.

The commission agrees thatthere is a need for consistent use of
terms relating to aquatic life uses. The commission has modified
the language in this section to make it clear that salinity gradients
in estuaries wil be maintained to support attainable estuarine
dependent aquatic life uses.

J&C opposed the presumption in §307.4(h)(3) that perennial
streams have high aquatic life uses. They acknowledged the
opportunity to set site specific standards where the presumption
can be rebutted but suggested that effluent dominated streams,
particularly in the Houston area, be presumed to have limited
aquatic life uses. NWF commented that the term "maintained"
in the last sentence of §307.4(h)(3) created ambiguity regarding
attainable uses and suggested the term should be replaced with
"protected.”

The commission disagrees with changing the presumption of
high aquatic life use for perennial streams. The aquatic life use
presumptions are based on statewide ecoregion studies. While
the presumption language is shown as a new section, this pre-
sumption is not changed from the existing rule. To help address
streams where attainable life uses are less than high, TNRCC
has conducted a number of receiving water assessments and
established site-specific standards in Appendix D in §307.10.
The commission agrees thatthe term protected is more appropri-
ate because it includes attainable uses and existing uses. This
change has been made to the rule.

The SC-Houston commented that they were opposed to the
presumption that intermittent streams have no significant
life. TPWD raised concerns whether the presumption that
intermittent streams with perennial pools have limited aquatic
life uses affords sufficient protection for those streams. TPWD
also questioned whether the presumption regarding intermittent
streams with perennial pools had been validated by studies
and data. NWF commented that the term "maintained" in
the last sentence of §307.4(h)(4) created ambiguity regarding
attainable uses and suggested the term should be replaced with
"protected.”

The commission disagrees with changing the presumption for in-
termittent streams. While the presumption language is shown as
a different section, this presumption is not changed from the ex-
isting rule. The definition of significant aquatic life use recognizes
that some aquatic life is expected to be present in water bodies
not designated for a specific category of aquatic life use. How-
ever, it also identifies some provisions to protect aquatic life in
any water body. These aquatic life use presumptions are based
on statewide ecoregion studies. The commission agreesthatthe
term “protected” is more appropriate because it includes attain-
able uses and existing uses and this change has been made to -
the rule. The reference to development of additional definitions
of significant aquatic life, perennial pools, and seasonal uses in
the standards implementation procedures has been deleted.

Austin, EPA, F&A, FUSE, GBF, NFW, SCLS, TCEA, TCONR,
TCPS, TPWD, and 287 individuals supported the adoption of
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the proposed habitat criteria in §307.4(i). Many of these com- -

menters identified the proposal as meeting the federal CWA's
goal for restoring and maintaining the physical and biological in-
tegrity of water. Several commenters also identified the proposal
as a clarification of existing procedures which include consider-
ation of habitat in determining aquatic life uses.

The commission agrees that the proposed habitat language is
consistent with the goal of the federal CWA regarding the physi-
cal and biological integrity of water in the state. The commission
also agrees that the language is a better description of exist-
. ing procedures which consider habitat in determining aquatic life
uses, not a new feature. Since the mid-1980s, habitat has been a
consideration in determining appropriate aquatic life uses, such
as in a use attainability analysis (UAA). The commission points
out that habitat is the determining factor that justifies many of
the proposed site specific aquatic life classifications proposed in
Appendix D of §307.10.

Several commenters expressed concern that the proposed
language only addressed "existing" uses and suggested that it
should be consistent with other sections of the rule by address-
ing designated and attainable uses also.

" The commission agrees that the term "existing" as a modifier of
aquatic life uses is too narrow and has deleted that term from
§307.4(i). However, because habitat can be mitigated, the com-

" - mission is not including the phrase "existing, designated, and

attainable" as modifiers to the aquatic life use in this section.

A number of commenters expressed concern that the proposal
was limited to only Section 404 permits. Many comments sup-
" ported the proposal to recognize that aquatic habitat is a neces-
sary component for supporting aquatic life.

The proposed habitat language is not limited to dredge and fill
activities. The statement in the preamble regarding questions
about the role of habitat in dredge and fill activities was intended
to identify the origin of the need for the proposed clarification.
This background information was not a statement of the limit of
the existing policy. The statement in the proposed and adopted
rule regarding the procedures for dredge and fill activities is to
make it clear that the state’s role in 401 certifications is adminis-
tered under a separate rule (30 TAC Chapter 279). The commis-
sion agrees that habitat is a necessary component for supporting
aquatic life and adopts the amendment as modified.

The cities of Arlington, College Station, Corpus, Dennison, Hen-
derson, Jacksonville, Missouri City, Odessa, Plainview,.Schertz,
Sherman, Sulphur Springs, and Temple, GHP, Lloyd-Gosselink,
- SAWS, TCC, TMUTAMSA, TWCA, Utilities, and WF opposed

the adoption of the proposed habitat criteria in §307.4(j). Mostof -

these commenters were concerned that the proposed language
would limit the flexibility of dischargers regarding regionalization
of treatment facilities, reuse of effluent, water conservation, .and
storm water management. The commenters stated that the pro-
posed language would require regulation of both increases and
decreases in discharge flows.

-The commission agrees that the language should not add

a new provision to require wastewater discharges permitted
" under Chapter 26 to continue. The commission issues Chapter
26 authorizations only to set the terms and conditions under
which a discharger can discharge. The rules do not and,
as amended today, will not, require an existing discharger to
continue an historical volume of discharge as.a condition for
renewing or amending a permit issued under TWC, Chapter 26.
Therefore, the commission disagrees with the concerns of these

commenters that the proposal will result in the consequence
that a discharger permitted under Chapter 26 will be required
to continue its prior discharge for the maintenance of artificially
created habitat. The commission emphasizes that there are
independent obligations on some discharges that require con-

- tinued habitat maintenance, such as mitigation commitments,

other contractual agreements, and the requirements of their
authorizations under TWC, Chapter 11, which require protection -
of environmental in-stream uses of water in the context of a
permit or an amendment to a permit to use state water.

Many of the commenters expressed that the TNRCC failed to
comply with the procedural requirements imposed by Texas Gov-
ernment Code, §2001.0225, in proposing §307.4(i), and that a
full regulatory implementation analysis must be prepared.

The commission disagrees with the commenters' assertion that
the commission is required to prepare a full regulatory impact
analysis (RIA). First, the addition of §307.4(i) does not create a
new use to the water quality standards. The section merely fur-
ther articulates what has consistently been the antidegradation

_policy of previous rules. The antidegradation policy in Chapter

307 has always stipulated that water quality will be maintained -
so that aquatic life and other existing "uses" will be protected
(see 30 TAC §307.5(b)(1)). Major disturbances of aquatic habi-
tat affect both water chemistry (the most direct component of wa-
ter quality) and the capacity of an aquatic ecosystem to sustain
aquatic life. Thus, maintaining aquatic habitat is an important
component of protecting and maintaining aquatic life, which is
required by the antidegradation policy (see 30 TAC §307.5 and
40 CFR §131.12). Because this provision is not a new require- -
ment, the commission is_not required to prepare a full RIA.

Second, the Texas Government Code, §2001.0225, does not re-
quire the commission to prepare a RIA because §307.4(i) does -
not exceed a standard set by federal law, state law, or any re-
quirements of the TPDES delegation agreement between the
TNRCC and EPA, and it is not adopted solely under the com-
mission’s general powers.

- The proposed rule does not exceed standards set by federal law.

Federal law requires states to establish water quality standards
". . .to protect the public health or welfare, [and] enhance the
quality of water . . . ." CWA, §303(c), 33 USC, §1313(c). The

-standards are to account for the water's use and value for pub-
. licwater supplies, propagation and protection of fish and wildlife,

recreational purposes, and agricultural, industrial, and other pur-
poses (id. See 40 CFR §131.10). As stated above, aquatic habi-
tat is necessary and important for aquatic life propagation and
protection. To protect and maintain these uses, like aquatic life
use and habitat, the states are required to develop and adopt
statewide antidegradation policies and to include the policy in
their water quality standards (see 40 CFR §131.6(d)). A state's

_antidegradation policy must, at a minimum, protect existing in-

stream water uses (see 40 CFR §131.12(a)(1)). Because, fed-
eral law requires states to protect and maintain instream water
uses, including the aquatic life and habitat use, §307.4(i) does
not exceed a standard set by federal law.

Similarly, §307.4(i) of the rules does not exceed a requirement
set by state law. Section 26.003 states that the purpose of Chap-
ter 26 is ". . .to maintain the quality of water in the state consis-
tent with . . . the propagation and protection of terrestrial and
aquatic life . . . ." The water quality standards developed under .
TWC, §26.023, are the mechanisms by which the commission
maintains the quality of water for the propagation and protec-
tion of terrestrial and aquatic life. Aquatic habitat is necessary
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and important for aquatic life propagation and protection. There-
fore, the commission is required to protect and maintain aquatic
life use and habitat of a water body and accomplishes this goal
through its antidegradation policy. Because state law provides
for the protection and maintenance of aquatic life use and habi-
tat, these rules do not exceed a standard set by state law.

The proposed rule does not exceed the requirements of the
TPDES delegation agreement between the TNRCC and EPA.
Under the agreement, the commission is required to operate the
TPDES program in accordance with the CWA and applicable
federal requirements (see Memorandum of Agreement (MOA)
between the Texas Natural Resource Conservation Commission
and the U.S. Environmental Protection Agency concerning the
National Pollutant Discharge Elimination System, page 2). As
part of that agreement, the TNRCC wil include water quality
based effluent limitatioris in TPDES permit to ensure compliance
with EPA approved water quality standards (MOA, page 24).
Thus, because the water quality standards are consistent with
the CWA, they do not exceed a requirement of the TPDES MOA.

. Finally, the proposed rule is not adopted solely under the com-
missions general powers. Rather, this rule is adopted under
TWC, §26.023, which specifically requires the commission, by
rule, to set water quality standards for the water in the state.

Because the rule did not meet any of the four applicability stan-
dards in Texas Government Code, §2001.0225(a), the TNRCC
is not required to prepare a full RIA.

Several commenters claimed the addition of this section is not
within the jurisdiction of the TNRCC, including comments that
the vegetative and physical components are not water quality
parameters.

The commission disagrees with the commenters. The com-

mission has authority and the statutory mandate to protect the

aquaticlife and habitat use of a water body.

Section 26.003 states that the purpose of Chapter 26 is ". . .to
maintain the quality of water in the state consistent with . . .
the propagation and protection of terrestrial and aquatic life ... ."
The water quality standards developed under TWC, §26.023, are
the mechanisms by which the commission maintains the qual-
ity of water for the propagation and protection of terrestrial and
aquatic life. Major disturbances of aquatic habitat affect both wa-
ter chemistry (the most direct component of water quality) as well
as the capacity of an aquatic ecosystem to sustain aquatic life.
Thus, maintaining aquatic habitat is an important component for
the propagation and protection of aquatic life and is required by
state law.

Further, federal law requires that states establish water quality
standards "to protect the public health or welfare, [and] enhance
the quality of water. . . ." CWA, §303(c), 33 USC, §1313(c). The
standards are to account for the water's use and value for pub-
lic water supplies, propagation and protection of fish and wildlife,
recreational purposes, and agricultural, industrial, and other pur-
poses (id. See 40 CFR §131.10). Aquatic habitat is necessary
and important for aquatic life propagation and protection. To pro-
tectand maintain these uses, like aquaticlife use and habitat, the
states are required to develop and adopt statewide antidegra-
dation policies and to include the policy in their water quality
standards (see 40 CFR §131.6(d)). The water quality standards
developed by the commission are intended to implement these
federal requirements, which are an important component of the
TPDES permitting process (see TWC, §5.102 and §26.027(a)).

Thus, protecting aquatic life use and habitat is within the juris-
diction of the commission.

Several commenters opposed the proposal because they be-
lieved it violates the legislative intent of Rider 27 of the House
Bill 1, General Appropriations Act of 1999.

The water quality standards do not violate the legislative intent
of Rider 27. Rider 27 prohibits the expenditure of funds to con-
duct CWA, §401 certifications in the 2000/2001 biennium except
when necessary for a federally delegated program or to comply
with a requirement of federal law. Rider 27 is limited to 401 cer-
tifications and does not apply to the adoption of the water quality
standards. The water quality standards are used to set effluent
limits in TPDES permits among other things and are not limited
to 401 certifications of dredge and fill projects.

Several commenters stated the languagé was unclear and that if

. the intent was to only address dredge and fill activities, it should

be clearly stated that way.

The proposed habitat language is not limited to dredge and fill
activities. The statement in the preamble regarding questions
about the role of habitat in dredge and fill activities was intended
to identify the origin of the need for the proposed clarification.
This background information was not a statement of the limit of
the existing policy. The statement in the proposed rule regarding
the procedures for dredge and fill activities is to make it clear
that the state’s role in 401 certifications is administered under a
separate rule (30 TAC Chapter 279).

Several commenters requested criteria for the implementation
of the habitat provisions. Several commenters opposing the pro-
posal stated it was unnecessary because habitat characteristics
are already a factor in determining the aquatic life use of a water
body.

The proposed implementation procedures for this chapter pro-
vide information on the current practice of habitat assessment for
aquatic life use determination. The commission is not proposing
any additional habitat criteria in this revision, but wil consider
additional criteria as appropriate in the future. The commission
agrees with the comments that habitat is already a factor in de-
termining the aquatic life use of a water body. As identified in
the preamble to this proposed rule, there has been considerable
discussion about the existing role of habitat in water quality stan-
dards, specifically for dredge and fill activities. This amendment
is intended to clarify the commission’s existing policy.

One commenter stated that the proposed language could be in-
terpreted as imposing "Tier 3 like" provisions to physical and veg-
etative components.

The commiission responds that general narrative to protect habi-
tat does not invoke the prescriptive protection of water quality in
Tier 2 and Tier 3 of the antidegradation policy in §307.5. The
narrative on habitat protects uses for aquatic life, and use-pro-
tection is the fundamental level of protection afforded throughout
the general criteria.

Several commenters expressed concern about the proposed
general criteria for aquatic recreation in §307.4(j). Austin
requested clarification on how to distinguish "lakes, reservoirs,
and saltwater ‘bays" from other similar categories of water
bodies, since high-use contact recreation is presumed for lakes,
reservoirs, and saltwater bays. NWF expressed opposition
to applying different levels of recreational use to different
categories of water bodies. NWF also noted that applying
these presumptions to water bodies "not specifically listed
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~in Appendix A" is not accurate, and that any presumptions

should apply to "all water bodies for which a use category is not

specifically listed in Appendix A." TCONR, TPWD, and TCPS

also expressed concerns about presuming different levels of .
recreational use for different types of water bodies. Conversely,

TSSWCB recommended that "general contact recreation" be

. assumed for lakes, reservoirs, and saltwater bays. These

commenters provided additional comments which are reviewed -

-in the discussion concerning §307.7(b)(1), where the details of
recreational criteria are presented in thewater quality standards.

In response to concerns about the proposed recreational cate-
gories, the commission has deleted the different categories of
contact recreation from the general criteria, and a single cate-
gory of "contact recreation" is adopted as a presumed use for all
- water bodies except where specifically listed for a different recre-
ational use in Appendix A. A more detailed presentation of com-
ments and the commission's responses on recreational uses and
indicators is provided in the discussion concerning §307.7(b)(1).

The NWF commented that in §307.4(h)(4)(l) that the "commis-
sion," in addition to the "executive director," should be noted as
potentially taking regulatory action that could affect a particular
water body.

The commission concurs and both terms are included.
SECTION 307.5

Solutia and TCC expressed support for the revisions to §307.5.
~ SC-Houston expressed disagreement with the provision aIIowmg

Tier 2 degradation of water quality for important economic or
" social development.

The existing language in §307.5(a)(2) is consistent with federal
requirements for the antidegradation policy in 40 CFR §131.12.
The commission notes that §307.5(c)(2)(F) allows interested
parties to provide comments and additional information regard-
ing the necessity of the discharge for important economic or
social development if degradation of water quality is expected
under Tier 2. The commission has made no changes to
§307.5(a)(2) and retains the existing language of the rule.

The TSSWCB recommended that TMDL terminology be re-

moved from §307.5 on the grounds that inclusion of TMDLs
would lead-to confusion regarding the purpose of a TMDL
and may- hinder the stakeholder process if the antidegradation

policy supplants the load allocation power from the stakeholders -

group. If the term must remain, TSSWCB concurs with including
the language in §307.5(c)(2)(G).

‘ . The commission responds that inclusion of TMDLs in the an-

tidegradation section is appropriate and has retained TMDLs in
- this section since they are subject to the antidegradation provi-
sions. TMDLs are included in the antidegradation policy to clarify
"that the TMDL must be consistent with the antidegradation pol-
icy. The commission also notes that the antidegradation policy
applies only to authorized increases in loading. Many TMDLs will
require a reduction in existing loading. Permits issued consistent
with an approved TMDL would not require additional, individual
review for potential degradation concerning the permit loadings
of the constituents in the TMDL. Nothing in the antidegradation
policy will limit the stakeholder process for TMDL development.
This approach to TMDLs is consistent with the commission’s
practice of approval of traditional waste load evaluations.

The GBF and NWF requested that "existing uses," in addition to
"water quality sufficient to protect existing uses," be included in
§307.5(b)(1) to achieve consistency with federal requirements.

The commission agrees with these.comments and has modified
the language to make the policy consistent with §307.(c)(2)(A).
This modified language is also consistent with the federal an-
tidegradation policy requirements of 40 CFR §131.12(a)(1).

A request to define de minimusin §307.5(b)(2) was submitted by
EPA. Austin commented that the rule should specify criteria for
what statistically constitutes a greater than de minimus effect.

The commission agrees that additional guidance is needed for
the implementation of this term and has attempted to provide
more detail on the range of parameters considered for degrada-
tion in the standards implementation procedures. This approach
ismore feasible than a statistical definition, given the natural vari-
ability of water bodies in the state.

Austin expressed concern that no designations for outstanding
national resource waters (ONRW) were proposed for addition to
the standards in §307.5(b)(3) and suggested that Barton Creek
(Segment 1430) would fit the description of an ONRW.

The commission responds that valid public and legislative con-
cern was expressed over previous draft proposals for designat-
ing outstanding national resource waters. EPA has indicated in

- guidance for ONRWs (e.g., in the second edition of the EPA Wa-
" ter Quality Standards Handbook), that the prohibition of any in-

creased pollutant loadings to ONRWs is to be stringently applied.
However, there is still substantial uncertainty about how federal

.requirements for ONRW protection would be implemented on a
" case-by-case basis, and no designations were considered for

this revision of the standards.

The GBF and NWF commented that the term "pollution” rather
than "pollutant” should be used in the general description of the

" antidegradation policy in §307.5(b)(4), and (c)(1) and (2). The

use of the term "pollutant” limits the state’s ability to protect wa-
ters through the antidegradation policy.

The commission agrees that the term "poliution" is consistent

. with TWC, §26.023. The definition of pollution in the TWC;

§26.001, has also been included in §307.3 for clarity. Additional
discussion on this issue is provided in the commission's re-
sponse to comments on 307.3.This change of terms has been
made throughout §307.5.

The GHP commented that the rule needs to clarify in
§307.5(c)(1)(B) that 401 reviews are limited to those aspects
of United States Army Corps of Engineers actions that affect

water quality. :

- The commission résponds that 401 Certifications are an oppor-

tunity for the state to review a proposed federal discharge per-
mit for consistency with the state water quality standards. The
evaluation of uses is not limited to protection of water chemistry.

" The purpose of §307.5(c)(1)(B) is to show that for state certifica- -

tion of federal permits to allow the discharge of fill material under
Section 404 of the federal CWA, the antidegradation policy is im-
plemented according to Chapter 279. The uses and criteria of
the water quality standards remain applicable to 401 Certifica-
tions of 404 permits.

The NWF suggested that the requirement for standards to be
attained in §307.5(b)(4) should not be limited only to discharges
authorized by the TWC and the federal CWA. The scope of activ-
ities subject to the water quality standards is controlled through
statutes and external rules. The language in the water quality
standards rules should use more expansive language to avoid
unnecessary, and potentially unantlmpated limitations on their
scope.
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The commission agrees with this suggestion and has clarified
that discharges which cause pollution that are "authorized by
other applicable law" are also subject to §307.5(b)(4).

With respectto §307.5(e)(2)(E), EPA indicated that evidence re-
garding the implementation of the antidegradation policy could
be introduced through the public comment process.

The commission responds that explicit allowance of public com-
ment on specific regulatory actions under the antidegradation
policy is appropriate and intended, and language to this effectis
added to §307.5(e)(2)(E).

SECTION 307.6

A variety of comments were received concerning proposed revi-
sions to water quality standards for toxic pollutants in §307.6.

One individual indicated that the fiscal note did not reflect the im-
pact that changes in Tables 1 and 3 would have on pretreatment
programs and suggested that the changes not be adopted until
the impacts were recognized, understood, and evaluated.

The commission responds that the potential impacts of the pro-
posed revisions on dischargers to municipal sewerage systems,
which might be affected by pretreatment programs, were ana-
lyzed in the section of the preamble to the proposed rule entitled
Small Business and Micro-business Analysis. Facilities that dis-
charge into municipal waste systems are required to pre-treat
their waste prior to discharge: Complying with more stringent
water quality standards is the responsibility of the city holding the
TPDES permit. Since the revisions to the toxic criteria are not
expected to affect municipalities, it is anticipated that small and
micro-businesses will not be directly affected by the proposed
amendments.

The SC-Houston expressed concern that there were toofew her-
bicides on the toxic materials list (in Tables 1 and 3 in §307.6).

The commission acknowledges that criteria are not listed
for some herbicides, but the development of these criteria
is dependent on the availability of sufficient technically valid
data on the toxicity of specific herbicides. Such data and
EPA guidance criteria are not always available, particularly for
newer herbicides. The provisions in §307.6(c)(7) and (d)(8) for
developing criteria that are not in Tables 1 and 3 can be applied
when criteria are needed for specific cases when sufficient
information is available. EPA guidance criteria have also not
been established.

The EPA questioned why criteria values were rounded and rec-

ommended that the commission retain the unrounded criteria. -

The EPA stated that the rounding makes it more difficult for read-
ers to determine which criteria are based on EPArecommended
values and which criteria have been recalculated.

The commission reevaluated the rounding and is retaining three
significant digits for criteria where appropriate.

The NCE indicated that TNRCC needed to better explain the
basis and reasons for the proposed changes which were made
to Tables 1, 2, and 3 of §307.6 and also Table 5 in §307.7, so
that the public could comment on the changes.

The commission notes that specific calculations of toxic criteria
in Tables 1 and 3 were too detailed to include in the preamble
of the proposed rule, although these calculations are available.
The procedures for these calculations are already described in
the text of §307.6. With respect to justification and evaluation,
the commission responds that the preamble for the proposed

" changes did contain substantial discussion and evaluation. Ef-

fects of the changes were evaluated to the extent that available
information would reasonably allow in the fiscal note.

The NCE, USIBWC, and NWF indicated that the proposed refer-
ence to "five" kinds of toxic exposure routes in §307.6(b)(4) was
incorrect. :

The commission agrees and the reference to number in the
adopted language has been changed to "three."

The NWF questioned whether the general narrative provisions in
§307.6(b)(4) were sufficiently inclusive of various categories of
wildlife which could be exposed to toxic pollutants in water. The
question was raised since the commission had proposed to add
the term "birds" along with the existing term "terrestrial wildlife."

The commission clarifies the narrative protection by remov-
ing the proposed term "birds" from the adopted language in
§307.6(b)(4). The term "terrestrial wildlife" remains, and the
commission intends that this term includes birds and other
forms of wildlife which can fly.

The TCC noted a typographical error in Table 1, n which the
exponential portion of the metals criteria was printed with a "1"
instead of an "e."

The commission responds that this error has been corrected in
the adopted version of the rule.

D-Koch proposed using the biotic ligand model, rather than pH
and hardness, to determine the bioavailability and toxicity of met-
als instead of pH and hardness in §307.6(c)(1).

The commission notes that the biotic ligand model or similar
approaches might eventually improve estimates of changes in
the toxicity and bioavailability of metals with respect to water
chemistry. However, current EPA guidance criteria and toxicity
databases are still largely based on hardness and other vari-
ables. This comment can be considered for development of fu-
ture revisions of the water quality standards.

With respect to the water-effects ratio proposed for the copper
criteria in Table 1 in §307.6(c)(1), and with respect to the site-
specific criteria for copper in Appendix E of §307.10, one indi-
vidual expressed opposition to increases in copper criteria any-
where in the state.

The commission responds that site-specific criteria for copper’
and other metals are appropriate when sufficient data is avail-
able to incorporate local effects of water chemistry. These ad-
justments of the statewide criteria as noted in Table 1 and the
proposed additions to Appendix E are supported by EPA guid-
ance.

The EPA supported the proposed changes in §307.6(c)(1) (Ta-
ble 1) to the criteria for metals, in order to compensate for ex-
pressing these criteria as the dissolved portion. The EPA noted
corrections needed for CAS numbers for chromium (tri and hex)
and for endosulfan | and Il.

The commission responds that the CAS numbers have been
corrected, and the numerical criteria for metals in Table 1 are
adopted as proposed.

The EPA commented with respect to §307.6(c)(4) that chemical
specific criteria would be appropriate for ammonia and chlorine
toxicity, since direct measurements of chemical concentration
avoid chemical degradation during whole effluent toxicity test-
ing, and since some streams may not be protected from minor
discharges by whole effluent testing.
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The commission responds that whole effluent testing, in con-

-junction with typical permitting requirements for dechlorination,

remains a reasonable approach for assessing toxicity from chlo-
rine and ammonia. No change was proposed for this standards
revision, and the appropriate controls for ammonia and chlorine
toxicity may be subject to review during the next revision of the

~ water quality standards.

. Austin objected to a proposed change in §307.6(c)(6), which

indicated that acute toxic criteria to protect aquatic life may be
exceeded at extremely low streamflow conditions (one-fourth

" of critical low-flow conditions). Similarly, NWF commented that

acute criteria should apply during all flow conditions. The EPA
interpreted the change as a clarification which would not affect
permitting, and more information would be needed if this is not
the case. The EPA also recommended adding language to
state that any exceedances of acute criteria in the zone of initial
dilution will not affect compliance with permit limits.

*The commission responds that the implementation of a critical

low-flow for acute criteria is needed in order to establish an in-
stream design flow for calculating effluent limits for wastewater
discharge permits. In addition, this proposed change is com-

“*- patible with the existing water quality standards, which already

state in §307.8(b)(2)(A) that ". . .ZIDs (zones of initial dilution)
in streams and rivers shall not encompass more than 25 percent
of the volume of stream flow at or above seven-day, two-year

low-flow stream conditions." The proposed change will create

internal consistency within the standards. It is not intended to
change current permitting procedures, nor to change measures
of compliance with existing permits. The commission notes'that
this change, and the commensurate change in §307.8(a)(2), is in
accordance with the EPA's guidance document, Technical Sup-
port Document for Water Quality-based Toxics Control (1991).
This guidance indicates that water quality standards should pro-
tect water quality for designated uses in critical low-flow situa-
tions, and the guidance document also recommends the kinds
of extremely low stream flow conditions below which numerical
toxic criteria do not apply. The commission agrees that in es-
tablishing water quality standards, states may designate a crit-
ical low-flow below which numerical criteria do not apply. The
commission does note, however, that exceedances of acute cri-
teria may occur only "below" ratherthan "at" one-fourth of critical
low-flow conditions. With this editorial correction, the change is
adopted as proposed.

Eastman, GHP, and TCC suggested moving Table 2 in
§307.6(c)(8), which contains average hardness and pH values
for major river basins, to the Implementation Procedures.

The commission acknowledges that the values in Table 2 are
default values that are generally 'used as screening tools. How-
ever, there is utility in having these regulatory default values in
the rules, in order to provide a uniform reference value, in the
absence of better information, for the magnitude of toxic criteria
that vary with hardness or pH.

" The GCA, EHCMA, TCC, Kodak, Utilities, and GHP supported

the proposed inclusion of a variable for water-effects ratios in the
criteria for metals in Table 1, as described in §307.6(c)(9). The
TPWD indicated that adequate public notice is needed when a
site-specific water-effects ratio is used, and NWF commented
that §307.6(c)(9) should ensure that opportunity is provided for
public comment and hearing.

The commission responds that the water-effects ratio will
be included in criteria for metals in Table 1 as proposed. In

§307.6(c)(9), a sentence was added to indicate that public
notice will be provided during the permit application process
which will note water-effects ratios which affect the effluent limit
of the permit and which have not yet been incorporated into
Appendix E of §307.10. )

- The UTHSC requested that TNRCC clarify whether the test tox-
‘icant for a water-effects ratio in §307.6(c)(9) is added to stream

water or if only stream water is used for a comparison bioassay.

The commission responds that water-effects ratio analyses are
conducted using EPA guidelines, and these procedures are doc-
umented in EPA's Interim Guidance on Determination and Use
of Water-Effect Ratios for Metals. Current procedures do specify
that the toxicant of concern is added in various concentrations to
instream water for conducting the comparison bioassays.

The NCE suggested that more explanation of the proposed
addition of perchlorate and a related footnote to Table 3 in
§307.6(d)(1) is needed for public comment. PSG, USAF,
CEOH, and Kerr-McGee commented that it was premature to
adopt a criterion for perchlorate in Table 3 to protect drinking
water sources, because a federal review is currently being
conducted to develop federal guidance criteria, and because
the appropriate reference dose for perchlorate remains under
debate in the federal review process. The EPA supported the
addition of criteria for perchlorate.

The commission responds that procedures which were used

to calculate the proposed criterion for perchlorate were in
accordance with procedures which were used by the commis-
sion to develop a recommended general criterion for drinking -
water sources. The commission acknowledges that federal
guidance has still not been completed, and that some changes
may eventually occur in the applicable reference dose for

- perchlorate. Therefore, the proposed criterion for perchlorate
" is not adopted in Table 3 of the rule at this time. However, the

commission emphasizes the relevance of §307.6(d)(8), which
establishes provisions for applying criteria to regulatory actions
of the agency when toxic substances are not in Table 3. For
such regulatory actions, the commission will continue to use
the agency guideline criterion of 22 micrograms per liter of
perchlorate until and unless better information indicates that
a different criterion is appropriate. In response to questions
about the assumptions that were used for the proposed per-
chlorate criteria, the commission revised proposed language
in §307.6(d)(8)(A) and (B) to note that site-specific guideline
criteria for protecting surface sources of drinking water may
default to the agency’s calculations and guidelines for general
protection of drinking water sources in addition to an adopted
MCL for drinking water.

With respect to Table 3 in §307.6(d)(1), Agriculture, Novartis,
TCPB, TFB, and TSSWCB suggested that the TNRCC postpone -
adopting criteria foratrazine until EPA completes their review us-
ing the newest risk assessment and data, because preliminary

. data indicates that the current federal MCL for atrazine to pro-

tect drinking water will be raised. EPA supported the addition of
criteria for atrazine.

The commission acknowledges that federal guidance has still not
been completed, and that some changes may eventually occur
in the federal drinking water MCL, which was the basis for the
proposed criterion. Therefore the proposed criterion for atrazine
is not adopted in Table 3 of the rule at this time. As with per-
chlorate, however, the commission emphasizes the relevance of -

§307.6(d)(8), which establishes provisions for applying criteria
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to regulatory actions of the agency when toxic substances are
not in Table 3. For such regulatory actions, the commission will
continue to use the existing MCL of three micrograms per liter
as the criterion for surface water sources of drinking water until
and unless better information indicates that a different criterion
is appropriate.

DOW, Utilities, and TCC suggested that the proposed human
health criteria for 1,3-dichloropropene and acrylonitrile in Table
3 of §307.6(d)(1) are unnecessary and unjustified. Commenters

know of no water quality problem with the use of these chem--

icals in Texas and stated that they are not discharged in suffi-
cient amounts in Texas or found in ambient waters to justify in-
cluding them in the standards. Similarly, Solutia was opposed to
including acrylonitrile, and TSSWCB was opposed to including
1,3-dichloropropene. Conversely, EPA supported the addition of
1,3-dichloropropene and acrylonitrile.

The commission agrees-that numerical criteria are not needed
for substances which do not occur in pollutant sources or in
surface waters. However, the agency's review indicated that
permittees are already required to test for 1,3-dichloropropene
and acrylonitrile in applications for wastewater discharge per-
mits. Therefore, the proposed criteria will not impose an addi-
tional requirement for effluent screening by permit applicants. In
addition, both of these toxicants are already included in monitor-
ing of surface waters that is conducted by TNRCC. Detections
of these substances are indeed very infrequent, as is the case
with most volatile compounds, but a water quality standard for
them is still appropriate to ensure that localized impacts are pre-
cluded, and the criteria for 1,3-dichloropropene and acrylonitrile
are adopted as proposed.

The EPA suggested that in Table 3 in §307.6(d)(1) the toxic
equivalency factors for 1,2,3,4,8-PeCDD should be adjusted
from 0.5 to 1.0, OCDD and OCDF should be included in the list
of dioxin/furan congeners.

The commission responds that the proposed dioxin/furan crite-
ria, which already contain toxicity equivalency factors for seven
congeners, are reasonably protective. The proposed changes in
the criteria, which are expressed asthe summed TCDD equiva-
lents, are substantially more stringent than in the previous stan-
dards. The suggested adjustments in equivalency factors were
not proposed, but they can be evaluated at the next standards
revisions. The proposed changes for the criteria for dioxins/fu-
rans in Table 3 are adopted as proposed.

Several changes are adopted in Table 3 in §307.6(d)(1) which
were not specifically proposed, but which are needed for edito-
rial clarity or to resolve a contradiction in the existing rule. The
criterion for chloroform for drinking water sources (Column A in
Table 3) was proposed to be 181 micrograms per liter. How-
ever, the existing criterion for the sum of total trihalomethanes,
which includes chloroform, is 100 micrograms per liter. In or-
der to maintain internal consistency in Table 3, the proposed
criterion of 181 micrograms per liter for chloroform is changed
to 100 micrograms per liter in the adopted rule. The criterion
for pentachlorophenol for drinking water sources (Column A in
Table 3) was proposed to be changed from 129 to 19.1 micro-
grams per liter. However, the current drinking water MCL is 1.0
micrograms per liter. Section 307.6(d)(3)(G) in the water quality
standards indicates that the drinking water MCL supercedes if
the calculated criterion is greater than the drinking water MCL;
therefore, the MCL value of 1.0 micrograms per liter is adopted
for pentachlorophenol in Column A of Table 3. The name "ni-
trate-nitrogen" in Table 3 is changed to "nitrate-nitrogen as total

nitrogen" to clarify that the way in which the nitrate for this crite-
rion is expressed. The commission also notes that a lower MCL
for arsenic is under consideration by EPA; and if adopted in fed-
eral and state drinking water regulations, the MCL value may be
appropriate as a surface water criterion for specific regulatory
actions that affect drinking water sources.

The TPWD pointed out an editorial error in §307.6(d)(5), with
respect to the phrase "...water in the state which have...."

This phrase was changed to "...water in the state which has ..."
in the adopted rule.

The TCC, Solutia, and GHP expressed concern that the pro-
posed procedures in §307.6(d)(8) for developing criteria for sub-
stances not listed in Table 3 are too broad. Comments indicated
that data quality objectives for "available information" should be
specified, and at a minimum, the data used for human health cri-
teria must be peer-reviewed scientific studies published in rep-
utable scientific journals with general circulation.

The commission acknowledges that care is needed in selecting
appropriate data for developing toxic criteria, but the specific re-
strictions that were recommended may be too restrictive to al-
low potentially useful sources such as manufacturer’'s tests on a
new pesticide. The importance of considering data adequacy is
noted in general by changing "available information" to "techni-
cally valid available information" in the adopted rule.

With respect to §307.6(e)(2)(C), EPA supported the proposed
addition which notes that approval by the executive director and
by EPA is needed for the use of alternate procedures for con-
ducting biomonitoring (whole effluent testing).

This change isadopted as proposed.

The EPA indicated that in §307.6(e) the terms "lethality” and "tox-
icity" are sometimes used interchangeably and assumes that the
proposed language is to clarify the existing provision in the cur-
rent standards. The EPA assumed thatlethality is still prohibited
at all flows including those below one-fourth of the critical low
flow.

The terms are not used interchangeably. Lethality is used in ref-
erence to passage through a ZID and at flows below one-fourth
of the criticallow flow. EPA’s assumption is correctin thatlethal-
ity is still prohibited at all flows.

SECTION 307.7
307.7(b)(1)

Numerous comments were received on proposed changes
in the criteria for recreation in §307.7(b)(1). A variety of
commenters, including EPA, Eastman, SAWS, Solutia, TCC,
UTHSC, and GHP supported the change to E. coli and Ente-
rococci as bacterial indicators for recreation. However, many
commenters, including FUSE, GBF, LPCASS, NWF, TCEA,
TCONR, SC-Houston, SCLS, USIBWC, and 110 individuals
expressed concern that the transition to different indicators
will result in difficulties in assessing standards attainment, and
these commenters generally recommended that dual sampling
be conducted of current and proposed bacterial indicators
before incorporating the proposed indicators in the water quality
standards. NWF also expressed concern that the change in
indicators would cause a loss in-the ability to track long-term
trends, and TPWD suggested that dual sampling of old and new
indicators should be conducted in order to allow development of
trend analyses.
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The commission acknowledges that the.change will have some
adverse effect in the continuity of the data on indicator bacteria.
However, epidemiology studies indicate that the new indicators
provide an improved estimation of the relative risk of swimmer
illness. The new indicators are in accordance with current fed-
eral guidance, and an independent evaluation by a commission
workgroup has recommended switchingto the alternative indica-

torbacteria. in addition, the utility of trend analyses with fecal co- -

liformis already limited by interference with non-fecal sources of
bacteria, high sampling variability, and changes in sampling pro-
cedures and analytical methods over the years. E. coli and En-
" terococci are therefore adopted as bacterial indicators for recre-
ation. The commission recognizes that some difficulties will be
inherent during the transition period. Sampling of both indicators
will be conducted for a two- to three-year period where monitor-
ing resources allow, but dual sampling for both indicators at an
extensive number of sites is not feasible whether the new cri-
teria are adopted now or whether they are postponed until the
next trie nnial revision of the standards. The commission intends
‘to continue to assess support of recreational uses for approxi-
mately the same water bodies. The proposed changes include
the use of fecal coliform as a bacterial indicator until such time
as sufficient data is obtained for minimum requirements of as-
sessment with the new indicators. Currently, minimum require-
ments are nine samples, and one fo five years of data are used
- for the assessment. At sites where monitoring is conducted only
for the new indicators, the historically available data for fecal col-
iform will continue to be used forassessing long-term standards
attainmentuntilan adequate data set is obtained for the new ap-
plicable indicator. The gap in assessment for sites where this
approach is needed will generally be about two years. To fa-
cilitate the transition, the commission adopts the proposed lan-

guage which specifically allows the continued use of fecal col- -

iform as an indicator until sufficient data is available for the new
indicators. The commission also adopts the proposed language
which allows the long-term continued use of fecal coliform for
some purposes, such as in oyster waters.

The proposed criteria were expressed as a geometric mean, but
the preamble for proposal also requested specific comments on
whether to apply any recreational criteria to shorter time frames,
such as the single-sample criteria in current federal guidance.
The EPA, F&A, NWF, TCONR, and nine individuals requested
that a criterion for a single sample be included if the new recre-
ational criteria are adopted. -

The commission notes that adding a single-sample criterion has

the disadvantage of complicating the evaluation-of standards at- -

tainment for recreational use. However, a single-sample criterion
. does provide a betterindication of potential short-term problems
than the geometric mean, and there is substantial public support
for a short-term indicator. Therefore, the commission adopts sin-
gle-sample criteria for recreational indicators. The single-sam-
ple criterion for contact recreation in freshwater is an E. coli con-
centration of 394 per 100 milliliters, which is based on an upper

confidence level of 82% and a log standard deviation of 0.52. .

The upper confidence level of 82% is taken from the current fed-
eral guidance for applying E. coli criteria to moderate full body
- contact recreation, and the log standard deviation is the average
of the log standard deviations which were calculated individu-
- ally for 126 sampling stations in Texas waters. The single-sam-
ple criterion for contact recreation in saltwater is an Enterococci
concentration of 89 per 100 milliliters, which is based on an up-
per confidence level of 82% and a log standard deviation of 0.7.
The upper confidence level of 82% is taken from current federal

guidance for applying Enterococci to moderate full body contact
recreation, and the log standard deviation is the default value
in the current federal guidance. The single-sample indicator for
fecal coliform for contact recreation is set at 400 per 100 milli-
liters, as it was in the previous standards. Standard deviations’
and other information used to establish these general-purpose
single-sample indicators are subject to re-evaluation upon the
next triennial revision of the standards. Both the criteria for geo-
metric mean and the criteria for single samples are applicable
to evaluations of standards attainment. Appropriate sample size
and the frequency of exceedance of single-sample criteria which
constitutes an impairment of a recreational use are addressed in
TNRCC Guidance for Screening and Assessing Texas Surface
and Finished Drinking Water Quality Data. The commission also
adopts the proposed narrative concerning areas where local ju-
risdictions provide public notice or closure based on water quality
at designated swimming areas. However, the adopted narrative
does not specify a single-sample criterion for the purpose of pro-
viding notice or closure at designated swimming areas. Instead,
the adopted narrative allows substantial local flexibility and alter-
native measures, such as turbidity or local rainfall that can be,re-
lated to bacteria levels. Examples of applicable criteria for desig-
nated bathing beaches and similar designated swimming areas
are noted in documents such as EPA's Ambient Water Quality
Criteria for Bacteria—1986, which recommends a single-sample
criterion for E. coli in freshwater of 235 per 100 milliliters, and a
single-sample criterion for Enterococci in saltwater of 61 per 100 -
milliliters.- :

In addition to the change in indicator bacteria for contact recre-

-, ation, the commission received substantial comments on the

proposed change in the way that data is used to assess stan-
dards attainment for recreation. For water bodies designated for
general recreation, attainment would be assessed by including

" only those 'samples which were collected when contact recre-

ation was considered to be suitable in terms of flow, depth, and
weather. Forwater bodies designated for high-use contact recre-
ation, samples collected at all conditions would be included in as-
sessing attainment. General contact recreation would apply to
rivers and streams, and high-use contact recreation would apply
to lakes, reservoirs, saltwater bays, and the Gulf of Mexico. The
UTHSC specifically expressed support for this change, but nu-
merous commenters, including Austin, FUSE, LPCASS, NWF,
SC-Houston, TCONR, TPWD, and 227 individuals objected to
or expressed concerns about the way that attainment would be
assessed for general recreation. Concerns were expressed that
the methodology for determining when recreation was consid-
ered suitable was not established, and that general recreation
would be inappropriately applied to some rivers which were ex-
tensively used for contact recreation under a variety of condi-
tions. The EPA commented that procedures for designating ad-
ditional water bodies for high-use contact recreation should be
developed. The LCRA and SC-Houston requested that spe-
cificriverine areas be designated for high-use contact recreation.,
The TCONR recommended a designation of high-use contact
recreation for riverine areas in or adjacent to state parks, local
parks, and other locations known to be used frequently for con-
tact recreation.

In response to these numerous comments and concerns, the
commission deleted the proposal to assess contact recreation
only when conditions are suitable. Similarly, the proposal to di-
vide contact recreation into general and high-use categories was
deleted from §307.7(b)(1) and from the presumed application of
these categories to unclassified water bodies in §307.4(j); and
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the proposed definitions of these two categories were deleted
from §307.3. However, the commission affirms the merit of as-
sessing recreational criteria only when conditions are suitable
for recreation. The EPA guidance criteria were developed en-
tirely from data at swimming beaches in good weather and with
suitable swimming conditions; therefore, the criteria were not de-
signed to effectively address streams during the very high or low
flows that are included in routine monitoring. Inaccurate assess-
ments of recreational impairment can occur without a procedure
to consider flow variability, physical conditions, and the high bac-
teria concentrations common even in relatively unpolluted rain-
fall runoff. Procedures to implement this approach will continue
to be developed, so that it can be fully considered in the next
revision of the water quality standards. To the extent possible,
the agency will obtain additional information during sampling of
bacterial indicators in the interim period, so that recreational suit-
ability can be estimated from available data when and if this ap-
proach is adopted.

Numerous commenters expressed concern that the proposed
changes in recreational criteria mightinappropriately remove wa-
ter bodies from the state list of impaired waters which is estab-
lished under Section 303(d) of the federal CWA. F&A, NWF, and
287 individuals requested that the commission provide an evalu-
ation of how the proposed changes to recreational criteria would
affect the state list of impaired waters. The TCONR requested
that the commission provide written assurance that water bodies
would not be removed from the list without adequate supporting
data to indicate that the new criteria are met, and TCONR also
requested that the criteria for fecal coliform continue to be used
.o add new water bodies to the list until sufficient data for the new
indicators is available. Two hundred eighty-seven individuals re-
quested that the water bodies not be removed from the state list
of impaired waters until they are cleaned up.

The commission responds that water bodies which are listed as
impaired for recreational use will not be removed from the list
solely because of the change in bacterial indicators. As indicated
in previous responses, the assessment of recreational attain-
ment will continue to use fecal coliform as the criterion for recre-
ation until sufficient data is available to apply the newly adopted
indicators. However, the commission anticipates a water body
will be delisted if and when adequate data using the new indica-
tor demonstrates the standard is met under the new indicator.

The TCONR requested that additional specificity be added to
the water quality standards, rather than in a guidance docu-
ment, concerning the minimum number of samples and other
data requirements for assessing attainment of recreational uses.
The TCONR also suggested that the geometric mean criterion
be evaluated with five or more samples collected over a 30-day
period. The TML/TAMSA suggested that the annual geometric
mean of E. coli be based on a minimum of nine samples taken
during conditions that are representative of flow and seasonal
variations.

The commission responds that the adopted standards establish
a reasonable framework for the criteria, and further details on
recommended procedures for assessing standards attainment
are provided in TNRCC Guidance for Screening and Assessing
Texas Surface and Finished Drinking Water Quality Data. Ad-
ditional discussion concerning the appropriate role of this guid-
ance document in assessing standards attainment s provided in
the responses to comments on §307.9.

Austin suggested that the provisions for assessing recreational
indicator bacteria should not include the requirements that five
samples be collected in 30 days.

The commission concurs and notes that the proposed and
adopted procedures for assessing criteria do not include a
requirement for five samples collected in 30 days.

The EPA requested clarification concerning if and how permit
limits for fecal coliform, E. coli, or Enterococci would be estab-
lished for various averaging periods.

The commission responds that the recommended procedures for
determining permit limits for indicator bacteria will be considered
in revisions of the standards implementation procedures. The
comrnission notes that recreational criteria are not presumed to
be directly applicable to discharge effluent at "the end of pipe."
In addition, averaging periods and other permit conditions may
be different than those specified for instream criteria. Consider-
ation of permit conditions for recreational bacteria may also con-
sider the same kinds of factors that are considered for assess-
ing instream compliance, such as evaluating a frequency of ex-
ceedance for single-sample indicators. Limits for the geometric
mean and individual grab samples may also reflect performance
expectations for a particular type of discharge and expected in-
stream conditions during discharge.

In §307.7(b)(1), SC-Houston requested that the term "reason-
ably controlled" be defined in the statement that "Classified seg-
ments are designated for contactrecreation unless elevated con-
centrations of indicator bacteria frequently occur due to sources
of pollution which cannot be reasonably controlled by existing
regulations or contact recreation is considered unsafe for other
reasons such as ship or barge traffic."

The commission responds that a specific definition of this term is
not necessary. In practice, the designation of noncontact recre-
ation has only been applied in very limited circumstances, and a
use-attainability analysis and a site-specific revision in §307.10
would be required for this designation. -

The TCONR requested that the commission acknowledge that
additional or different recreational indicators may be considered
in future rulemaking as more information on pathogens in the
water becomes available.

The commission acknowledges that the adopted recreational in-
dicators are still imperfect, and future scientific evidence may
eventually provide better indicators. The commission will con-
sider incorporating improved indicators in future revisions of the
water quality standards. Betterindicators are unlikely to be read-
ily available in the near future, however, and the adopted indica-
tors are expected to be the best available for an extended period
of time.

Solutia and TCC requested an additional sentence which stipu-
lates that standards for contact recreation do not apply to navi-
gation areas such as barge slips and turning basins, since these
areas are not safe for recreation.

The commission responds that the following statement, which
is now in §307.7(b)(1), adequately addresses noncontact recre-
ation: "Classified segments are designated for contact recre-
ation unless ... contact recreation is considered unsafe for other
reasons such as ship or barge traffic." In accordance with EPA
requirements in 40 CFR §131, designations of noncontact recre-
ation for individual water bodies will require a use-attainability
analysis and a site-specific revision in §307.10.
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In conjunction with the above responses, the commission also
updates the reference to recreational criteria in buffer zones of
oyster waters in §307.7(b)(3)(B).

SECTION 307.7(b)(3)

The NWF opposed application of Table 5 to classified segments
as proposed in §307.7(b)(3)(A) and expressed the following con-
cerns. The proposal would expand calculating dissolved oxygen
(DO) concentrations in streams to all waters in east Texas and
would override segment criteria. The study of least impacted
streams is not applicable to larger streams, such as those which
are classified segments. In §307.7(b)(3)(A)(iv), TNRCC is al-
lowing further, apparently unlimited, deviation from the provi-
sions of the standards by allowing further modification of Ta-
ble 5 factors which could be used to modify designated crite-
ria. The commenter proposed that the commission delete pro-
‘posed §307.7(b)(3)(A)(iv). NCE stated that an explanation for
- the changes in Table 5 is needed for public comment.

The commission disagrees and responds that the application of
Table 5 flow values to classified and unclassified water bodies
.will be limited to streams and rivers that have 7Q2 flows that
fall within the range of flows shown in Table 5 for an applicable
- -aquatic life use. There are several segments in the eastern por-
tion of the state that have 7Q2 fiows within the flow range covered
-by Table 5. Twelve percent of the ecoregion streams sampled in
the eastern portion of Texas are classified segments. The ap-
plication of the regression equation is therefore equally valid for
classified streams as it is for unclassified streams since the data
- is from least impacted streams, regardless if the streams were
classified or unclassified. The ability to adjust factors at a par-
ticular site is justified since the original regression equation uses
data from multiple streams to predict average DO. Also Table
5 is actually a simplified version of the regression equation de-
picting expected average DO at a given bedslope and stream
flow, with a third factor being held constant. When investigating
a particular site, other factors such as local hydrology or temper-
ature may become important factors in determining DO concen--
trations. These factors are consistent with those used in TNRCC
_water quality simulation models. The commission responds that
the changes in Table 5 were summarized in the preamble to
the proposed revisions, and the explanation of how Table 5 is
employed is adequately explained in §307.7(b)(3)(A) and in the
standards implementation procedures and adopts the revisions
as proposed.

The TPWD wondered if the language in the third to the last sen-
tence in §307.7(b)(3)(A)ii) should state "...at or above an as-
signed, designated or presumed aquatic life" use rather than". .
.ator below . . .."

The commission responds that the wording is correct as stated
in the proposed revisions. The level of dissolved oxygen which is
specified in Table 5 is applicable at the assigned, designated or

_ presumed aquatic life use at the indicated stream flows; and the
dissolved oxygen criteria applicable for lower aquatic life uses
are applicable at the lower indicated stream flows.

SECTION 307.7(b)(5)

Numerous comments were received on proposed §307.7(b)(5)
concerning additional uses. The ED, EPA, F&A, FUSE, GBEP,
GBF, LPCASS, NWF, SCLS, TAMU-CC, TCEA, TCONR, TCPS,
TGLO, TML/TAMSA, TPWD, TSA, UT-Tyler, and 410 individuals
expressed general support of the proposed language to add sea-
grass propagation as an additional use and FUSE, GBF, NWF,
"TML/TAMSA, UT-Tyler, and 287 individuals expressed general

agreement to add wetland water quality functions as an addi-
tional use. TAMU-CC, TCONR, TCPS urged the commission to
adopt stronger language to protect seagrass by establishing wa-
ter quality criteria for seagrass. POCCA and TSSWCB did not
agree with the proposed seagrass language and DOW, TWCA,
and Utilities did not agree with the proposed language for wet-
land water quality functions. TML/TAMSA suggested that sea-
grass propagation and wetland water quality functions be main-
tained where these uses occur naturally. EPA recommended that
seagrass be established as a designated use similar to the oys-
ter waters use under the subcategory of aquatic life use and also
recommended that seagrass propagation be included as a des-
ignated use and described segment by segment in Appendix A
in §307.10.

Seagrass propagation and wetland water quality functions are
important uses that need to be protected. The commission
agrees that seagrass propagation should be a separate use
but is not proposing specific numerical water quality criteria
for seagrass at this time. The commission may consider
additional numerical criteria needed to support the seagrass
use in future water quality standards revisions. The adopted
additions of separate uses for seagrass propagation and
wetland water quality functions apply to existing significant
stands of submerged seagrass and wetlands. Existing uses are
defined in §307.3(23). The commission recognizes the utility
of designating seagrass as a use under the subcategory of
aquatic life use and including the designated use in Appendix
A. However, additional evaluation is needed before designating
seagrass uses to specific water bodies in Appendix A, and
these designations may be considered in future revisions of the
water quality standards.

SECTION 307.8

Austin, D-Koch, and NWF suggested that the condition to pre-
clude acute criteria at flows less than one-fourth of the 7Q2 in
§307.8(a)(2) should be removed and that acute criteria should
apply at all flows. D-Koch also commented that not applying
acute criteria below one-fourth 7Q2 would-not provide for a zone

-of passage for aquatic organisms. The EPA noted that they in-

terpreted the standards as indicating that lethality is prohibited
at all stream flows.

The commission responds that the implementation of a critical
low-flow for acute criteria is needed in order to establish an in-
stream design fiow for calculating effluent limits for wastewater
discharge permits. In addition, this proposed change is com-
patible with the existing water quality standards, which already
state in §307.8(b)(2)(A) that ". . .ZIDs (zones of initial dilution)
in streams and rivers shall not encompass more than 25 percent
of the volume of stream flow at or above seven-day, two-year
low-flow stream conditions." The proposed change will create
internal consistency within the standards. It is not intended to
change current permitting procedures, nor to change measures
of compliance with existing permits. The narrative existing lan-
guage for protection of zones of passage in §307.8(b)(6), and for
protection from lethality in zones of initial dilution in §307.8(b)(2)
still apply. The commission notes that this change, and the com-
mensurate change in §307.6(c)(6), is in accordance with the

. EPA's guidance document, Technical Support Document for Wa-

ter Quality-based Toxics Control (1991). This guidance indicates
that water quality standards should protect water quality for des-
ignated uses in critical low-flow situations, and the guidance doc-
ument also recommends the kinds of extremely low stream flow
conditions below which numerical toxic criteria do not apply. The
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commission agrees that in establishing water quality standards, .

states may designate a critical low-flow below which numerical
criteria do not apply. For these reasons, this change is adopted
as proposed.

The NWF stated that the inapplicability of numerical criteria to
storm water as stated in the second sentence in §307.8(e) may
provide for a specific regulatory exception. The EPA suggested
that the statement, "numerical criteria are frequently not applica-
ble to the short term effects of storm water" could be changed to
"may be temporarily exceeded."

The commission agrees that this statement is unclear, and this
sentence has been removed. In addition, descriptive language
dealingwith the short-term effects of storm water on water quality
does not apply to this specific ruleand is more suitable within reg-
ulatory guidance, and this proposed language is also removed
from §307.8(e) in the adopted rule.

The CS, Lloyd, Gosselink, NWF, TMLITAMSA, and SC-Houston
indicated that the determination of water quality violations based
upon the presence or absence of human activity as stated in
§307.8(e) would be difficult and creates ambiguity when assess-
ing water quality exceedances. Many of the watersheds that are
assessed are impaired to some degree by human activity. There-
fore, determinations of violations due to these influences would
not appear to be realistic. The NWF suggested thatthe determi-
nation as to whether the exceedance is caused by human activity
creates an obstacle for the protection of water quality. It would
be difficult to discern whether the exceedance was due solely to
human activity and thus would prevent the commission from tak-
ing action when a violation did indeed occur.

The commission agrees that this statement introduces confusion
and as a result the sentence concerning violations and human
activity has been removed. Violations will be determined based
upon the implementation of best management practices, tech-
nology based effluent limitations, or both in combination with in-
stream monitoring.

The TML/TAMSA suggested that the violation should not be con-
sidered unless the exceedance is caused by human activity and
persists during normal flow periods.

The commission responds that this approach could potentially
allow designated or existing usesto be impaired as a resultof ad-
ditional discharges during high flow events. References to storm
water and human activity have been removed from this section,
as discussed.in previous comments and responses.

The NWF suggested that a definition should be included for"wet
weather" as it pertained to storm water discharge.

Due to other changes in response to comments in this section,
the words "wet weather" have been removed and thus, does not
require definition.

Austin stated that the applicability of standards is unclear in
§307.8(e) and that the Guidance for Screening and Assessing
Texas Surface and Finished Drinking Water Quality Data states
that screening may also include data collected at high-flow
periods.

The application of standards during storm water conditions refers
to instream standards and not to storm water discharges. Any
exceedances of water quality standards would be determined by
instream monitoring during low-flow periods.

Corpus Christi objected to the imposition of best management
practices to protect water quality uses, and stated that there is

no basis for a city to demonstrate when a particular BMP is in-
appropriate, nor are there safeguards to prevent TNRCC from
imposing requirements affecting land use management and de-
velopment. SAWS commented that implementation of BMPs is
proposed without fully identifying criteria for assessing need, ef-
ficacy, or cost/benefits. Conversely, TXDOT and TCC supported
the use of BMPs in storm water permitting.

The commission responds that the potential use of BMPs is an
important option for storm water permitting, particularly as one
alternative to storm water outfall effluent limits, which are ex-
tremely difficult to develop and which may not be achievable.
Compliance with the requirements of BMPs to control pollution
during high-flow events will be done through the use of instream
monitoring during normal-or low-flow periods. The commission
also notes that this approach is in accord with current federal
NPDES storm water permits, and these provisions do not estab-
lish new regulatory authority or requirements.

SECTION 307.9

Several commenters stated that the TNRCC guidance for
screening and assessing Texas surface water quality data
(referred to in the proposed rule as the most recently adopted
edition of TNRCC Guidance for Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data) should not
be used for determining standards attainment. They argued
that the document should be used only for screening purposes
and not for assessing standards compliance. Most all of these
commenters also made the specific recommendation that the
document be subject to a formal public review, comment period,
and rule making process. TCC commented that the information
contained in the document needs to be adopted by rule, arguing
that the procedures for adopting the document currently do not
require a response to comments. TML/TAMSA commented that
frequency, duration, and magnitude of exposure to a pollutant
are important components to a determination of standards
attainment which should be.described in the agency rule rather
than a guidance document. TML/TAMSA also raised the con-
cern that the guidance document changes too often for those
affected by it to be able to keep abreast of the commission’s
methods.

The commission disagrees with the commenters who suggest
that the guidance document must be adopted by rule. The com-
mission responds that the adopted standards rule provides the
framework for regulatory determination of standards attainment.
The latest adopted version of the guidance document is used
to provide additional details concerning how numerical criteria
can be compared to instream conditions. In most instances, in-
stream criteria are compared to numerical criteria established in
the water quality standards. In the case where sufficient moni-
toring data for exact comparisons do not exist or where numeric
criteria have not yet been developed, compliance is sometimes
estimated using screening levels. Screening levels are intended
to provide the best comparisons that can be reasonably attained
with available data and.numerical criteria’ in the water quality
standards. The guidance document has resulted from the avail-
able science; it is not intended to be exclusive or unchanging.
The commission believes it represents the best use of available
data and current assessment methodologies.

It would be unreasonable to revise the water quality standards at
the frequency necessary to keep information current in the guid-
ance document. The recent, typical pattern has been to revise
the document cyclically, prior to completing the assessment of
surface water quality conditions in the state. The cycle has run
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either annually, corresponding to the commission’s basin cycle,
or once every two years, corresponding to the federal minimum
requirements for a surface water quality inventory. An additional
consideration is the need to adjust the guidance to allow for eval-
. uation and possible incorporation of changes evolving at the fed-

" erallevel. In the past few years, the EPA has placed considerable
focus on the methods wliich each state should use to assess at-
tainment of water quality standards. For all these reasons, mak-
_ing the more flexible guidelines into a rule is not a practical so-
lution to the concerns commenters may have with the current
guidance. ' '

The commission recognizes the high level of stakeholder interest
in guidance for assessing standards attainment.

The guidance document hasreceived external public review, par-
ticularly by Clean River Program partners and other monitoring
entities. However, the commission responds that it agrees with
the commenters that additional public participation is desirable
and has already initiated a process to implement improvements
on the next update of the guidance document. This year, the
commission is convening an ad hoc work group composed of
" a broad spectrum of interests to receive input into an amended
guidance document The next revision of the guidance docu-
ment will be subject to more public review and comment than
have past versions. A response to comments will be developed.
If there are comments which reveal the need for rule making,
- they will be considered by the commission for incorporation into
the water quality: standards. In deciding whether to prepare a
CWA §303(d) List for submittal in April, 2001, the commission will
consider the need for additional time to develop this enhanced
process of public involvement. It is important to take the neces-
sary time for greaterinvolvement of stakeholders and the general
public before proceeding with a new assessment ofimpaired wa-
ter bodies.

The commission has adopted revised language in this section .

in the various references to the guidance document. - Rather
than referring to TNRCC Guidance for Screening and Assess-
ing Texas Surface and Finished Drinking Water Quality Data as
the "latest version" or the "latest adopted version," all references
now referto it as the "latest approved version." What this means
administratively is that before the executive director begins us-
ing a revised guidance, it will have been approved by the com-
mission, after completion of the public participation process de-
scribed above,

The LCRA suggested that the procedures manual referenced
" in§307.9, entitled TNRCC Receiving Water Assessment Proce-
dures Manual, needs incorporation into rules. LCRA commented
that the document needs a process for the river authorities and
other Clean Rivers Program partners to review and recommend
changes to TNRCC. TCC commented that it does not object to
this procedures manual being referenced in the rule, since it per-
- tains to methods used to collect and analyze samples.

In response to these comments, the commission believes that
procedures for collection and analysis of scientific data falls out-
side of the scope of the water quality standards and need not
be identified by rule. Nonetheless, since river authorities like
LCRA are often asked to follow the procedures in the TNRCC
Receiving Water Assessment Procedures Manual, the commis-
sion does agree with the comment that there should be efforts
to receive and incorporate appropriate comments into the docu-

" ment before it is finalized. The commission will do so on future
revisions of the existing procedures manual.

The SRA stated that the guidance document entitled TNRCC
Guidance for Screening and Assessing Texas Surface and Fin-
ished Drinking Water Quality Datadoes not include methods for
determining compliance with the new proposed contact recre-
ation standards.

The commission acknowledges this comment and responds that
it has awaited the final adoption of revised water quality stan-
dards before it will proceed with revisions to the guidance docu-
ment. Indeed, the adopted version of the contact recreation stan-
dards includes several modifications from what was proposed, to
incorporate substantial public comment, as described earlier in
this preamble.

The SRA commented that the guidance document entitled
TNRCC Guidance for Screening and Assessing Texas Surface
and Finished Drinking Water Quality Data describes the support
or nonsupport of the contact recreation standard in contradictory
terms, when comparing the guidance document to proposed
§307.9. T

The commission responds that with the adoption in the water
quality standards of a single sample maximum for contact recre-
ation use attainment, the new criterion will be implemented more
accurately into the guidance document. As previously described,
the commission is seeking to revise the guidance this year and
will ensure it is consistent with the water quality standards prior
to completing the April, 2002 list of impaired waters.

Austin stated that the revised language in §307.9(b) needs clari

_ fication to include the technical staff in decisions to accept sam-

ples collected from unapproved locations..

The commission agrees and has revised the language to clar-
ify that the agency will review alternate sample locations. The
commission notes that it is a crucial role of the agency to de-

. termine the appropriateness of surface water quality sampjing'

locations. The agency puts considerable effort into setting up a
coordinated monitoring schedule each year. Approved monitor-

" ing locations must be consistent with data needs and represent

the water body being assessed. Also, after further evaluation of
the proposed amendment of this subsection, the commission be-

- lieves the proposed title of the subsection "Sampling Locations"

narrowed the scope beyond what the existing standards speci-
fied. For this reason, the proposed title has been deleted to make

it clearer that the agency is responsible for judging both the rep-

resentativeness of samples and their location of collection.

‘The EPA commented that procedures for assessing the vertical

extent of a mixed surface layer for tidal waters and non-tidal flow-

‘ing streams should be included in the rule.
" The commission responds that recommended procedures for

assessing the extent of the mixed surface layer in tidal waters
is more appropriately included in the guidance document, as
referenced in §307.9(c)(2). In the current guidance, a mixed
surface layer for a tidally-influenced water body is described as
the portion of the water column from the surface to the depth
at which the specific conductance is 6,000 ymhos greater than
the conductance at the surface. For reservoirs, it is described
as the portion of the water column from the surface to a depth
at which the water temperature decreases by greater-than 0.5
degrees Celsius. However, this recommendation for the mixed
layer has been changed several times in the guidance as ad-
ditional statewide data on vertical stratification is collected and
evaluated, and the same recommendation for the mixed layer
may not always be appropriate for every water body. Therefore,
these guidelines for determining the mixed layer are currently--- -
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presented in the guidance document rather than in the stan-
dards.

The EPA commented that the rule should clarify where in a wa-
ter column the dissolved oxygen minima apply. Also, EPA and
NWF ¢ommented on §307.9(c)(3) that dissolved oxygen crite-
ria should be applied to the whole water column, not just the
mixed surface layers of tidal water and non-tidal flowing streams.
The NWF commented that the wording changes proposed for
non-tidal flowing streams and tidal waters is a lowering of the ex-
isting standards since a mixed surface layer would be expected
to have a higher dissolved oxygen concentration.

The commission responds the proposed language, the revisions
it has made to §307.9(e)(6)(B), and the definitions of mixed
surface layer, taken together” describe where and how the
dissolved oxygen minima are to be applied for standards attain-
ment purposes. The commission disagrees that the changes
to §307.9(c)(3) result in a lowering of the standards and has
adopted the proposed changes. For non-tidal flowing streams,
thermal stratification is only likely to occur, if at all, when stream
discharge, velocity, and turbulence are low. The commission
concludes that in such a situation, the conditions in the mixed
surface layer are representative of the stream’s aquatic life use
attainment. This corresponds to dissolved oxygen profiles in a
reservoir when stratification occurs and oxygen is consumed
through respiratory processes in the hypolimnion. The com-
mission’s proposal for tidal waters represents a rewording of
the previous requirements that separately described bays and
tidal streams. The previous standard included consideration

of only the mixed surface layer in a tidal stream with density

stratification.  For bays, the revision replaced a standard
that did not consider unnaturally-occurring bottoms (dredged
channels) in bays as subject to the dissolved oxygen criteria.
The commission also notes that bays in Texas are shallow and
generally well-mixed. Stratification occurs in association with
deeper and less mixed dredged channels. For these reasons,
the commission believes these changes to the rule do not
lessen the stringency of how the dissolved oxygen criteria are
applied and the revisions improve and clarify the commission’s
procedures for measuring attainment.

Austin, EPA, and TML/TAMSA commented that the sampling pe-
riodicity and evaluation for chloride, sulfate, and TDS, as pro-
posed in §307.9(e)(1), is unclear and may cause non-represen-
tative sampling.

The commission agrees and has revised the language to provide
clarity to reflect sampling periodicity and evaluation procedures.
Additional details beyond the basic framework of the water qual-
ity standards are provided in the guidance document.

The NWF and TCEA commented that they object to the absence
of a single sample maximum as a measure of standards attain-
ment for contact recreation uses.

The commission agrees with the commenters, as previously
described in the commission’s response to comments on
§307.7(b)(1). Additionally, §307.9(e)(3) has been adopted with
revised wording to correspond to §307.7(b)(1).

The TML/TAMSA commented on §307.9(e)(4) and §307.9(f) with
specific proposals for measurement of standards attainment for
numerical acute toxic criteria, numerical chronic toxic criteria, de-
terminations of total toxicity attainment, attainment of numerical
human health criteria, and determinations of biological integrity.

The commission responds that it appreciates the comments and
the effort taken to develop these suggested measures. These
comments are useful in the dialogue the commission will begin
this year with interested parties to refine and revise the current
guidance established in TNRCC Guidance for Screening and
Assessing Texas Surface and Finished Drinking Water Quality
Data. However, the commission believes it would be inappropri-

- ate to adopt any suggested measures at this time since specific

proposals must first be considered and receive public comment.

The TPWD, EPA, and NWF commented on proposed
§307.9(e)(6)(B) that the proposed language removes the
requirement to measure dissolved oxygen during the periods
when it will be at its lowest. They suggest that an effort should
be made to assess 24-hour dissolved oxygen or take instanta-
neous measurements in the early morning hours.

The commission responds that over the years it has collected
extensive data which has assisted in evaluating diel trends of
dissolved oxygen in Texas waters. While early morning may
generally result in observations of a dissolved oxygen minimum,
the minimum can occur later in the day as well. For instance,
this occurs in streams with heavily shaded banks. It is for this
reason that the proposed language deleted the phrase referring
to collections within two hours after sunrise. Nonetheless, the
comments have led the commission to further evaluate this is- -
sue. In response, the commission has adopted language which
clearly states its protocol for dissolved oxygen attainment. The
language states that it will compare a 24-hour average dissolved
oxygen criterion to the average of values measured over a diel
period. The commission will compare a minimum dissolved oxy-
gen criterion to the result obtained from a single sample mea-
surement. :

The commission notes that time of day is an important factor in
evaluation of instream dissolved oxygen values. However, it is
but one of several considerations in the evaluation of these type
data. Other important considerations determine how represen-
tative a dissolved oxygen sample may be. These include, but
are not limited to, sample location within a water body which has
a variety of habitats, depths, and mixing, the range of values by
depth, the discharge flow of a stream, whether the discharge
flow is at or below its assessed seven-day, two-year low flow, the
percent saturation of dissolved oxygen, and the extent to which
the water body has been assessed. For these reasons, it is crit-
ical that any person, group, or monitoring entity evaluating any
one criterion or data set should be cautious in making a binding
attainment decision based on the data set.

The GBF, SC-Houston, and NWF commented on proposed
§307.9(f) and stated that the inclusion of biological integrity
to the components being assessed is a positive step, but the
commenters expressed concern with the possible manner
in which the commission might apply biological integrity to
assess aquatic life use attainment. The commenters urged
the commission to undertake further public participation before
proceeding with the rule’s adoption. NWF questioned the
mannet in which the commission will use biological integrity
as an assessment tool. The commenter expressed concern
that the commission will use biological integrity as one of many
factors in evaluation of aquatic life use attainment, with a weight
of evidence approach. For instance, determining aquatic life use
is attained due to the biological integrity assessment, in spite of
numeric dissolved oxygen criteria showing nonattainment.

The commission responds that it is a positive step to formalize bi-
ological integrity in the water quality standards as an assessment
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tool. This approach is consistent with the existing permitting pro-
gram which uses receiving water assessments to characterize
the aquatic life use which can be attained in receiving waters.
The commission’s intent is to note that biological integrity is an
additional measure for assessment of water quality standards
compliance. The commission has adopted the new subsection
and will use this new framework as a starting point. The commis-
. sion will seek the refinement of the guidance document entitled
TNRCC Guidance for Screening and Assessing Texas Surface
and Finished Drinking Water Quality Data, which will include a
broad-based effort to describe guidelines for assessing biologi-
cal integrity. Simple inclusion of this measure is not intended to
contravene compliance with other existing requirements of the
water quality standards.

The SC-Houston and TPWD commented that the proposed lan-
guage in §307.9(f) describes species abundance and diversity
but precludes other aspects of biological integrity such as the
health of organisms. The commenters suggested a more broad
“definition.

The commission agrees and has amended the language to avoid
conflict with the definition of biological integrity as provided in
§307.3 of this title (relating to Definitions and Abbreviations).

The NWF commented on proposed §307.9(g) by indicating that
the method for making narrative criteria meaningful is through
the determination of standards attainment. The commenter
urges the commission to make the process of approval of guid-
ance such as TNRCC Guidance for Screening and Assessing
Texas Surface and Finished Drinking Water Quality Data more
participatory.

The commission has responded to the concern, as is previously
described.

SECTION 307.10—APPENDIX A

Numerous comments were received relating to proposed
- site-specific revisions in §307.10 Appendix A. The LPCASS
- expressed opposition to downgrades for individual stream
segments.  Fifty-six individuals expressed opposition to all
downgrades. Some individual commenters, NFW, and TPWD
expressed concern that the downgrades have removed some
water bodies from Tier 2 degradation consideration. The GCA,
EHMCA, and TCC supported all proposed site-specific criteria
and use designations.

The commission responds that water quality standards and cri-
teria were originally established to provide a high level of pro-
tection to most waters in the state based on a limited amount of
data. The commission used conservative presumptions where
information was lacking, so as to ensure that the highest uses
which could occur were protected. As more data are collected
and evaluated, it is appropriate to establish revised site-specific
standards from time-to-time to reflect actual existing and attain-
able uses and criteria. When such revisions occur, they do not
downgrade water quality, but rather set standards that reflect ac-
tual stream conditions in relatively-unimpacted areas. The com-
mission will continue to evaluate the applicability of Tier 2 of the
antidegradaton policy, in order to ensure that appropriate water
bodies are included. The site-specific revisions are based on ad-
ditional and more accurate data, and the commission is adoptlng
them as proposed.

The PIC supported public participation in the Use Attainability
Analyses process.

The commission responds that the public hearing on the pro-
posed water quality standards provides an opportunity for public
participation regarding the results of use attainability analyses.

The SC-Houston expressed opposition to any weakening of wa-
ter quality standards for chloride, sulfate, TDS, or other criteria
in §307.10, Appendix A. The TPWD expressed concern that the
criteria are being changed to accommodate pollution and would
like more information on the rationale of the changes.

The commission discussedthe issue of dissolved minerals (chlo-
ride, sulfate and TDS) with the Water Quality Standards work-

. group and stated that those criteria that are less than the sec-
" ondary constituent levels for public drinking water as specified

in 30 TAC §290.113 would be grouped into classes. No overt
opposition to this approach was raised during the workgroup
sessions. The commission chose the following groups for chlo-
ride and sulfate criteria (all values in mg/L):50, 100, 150, and
200. TDS criteria were generally grouped by 100 mg/L incre-
ments from a minimum of 200 mg/L to 1,000 mg/L. Criteria were
calculated from period of record data for each segment using
the commission’s procedure for deriving dissolved mineral cri-
teria and then assigned to the appropriate group. Segments
with very low existing criteria were assigned proposed criteria
based on the general groups. The secondary constituent lev-
els are: chloride (300 mg/L); sulfate (300 mg/L); and TDS (1000
mg/L). Current federal guidance contained in the EPA document
entitled Ambient Water Quality Criteria for Chloride-1988 recom-
mends 230 mg/L of chloride for chronic protection of freshwater
aquatic life. A concentration of 230 mg/L of chloride is protective
of most aquatic invertebrate and vertebrate communities. Of the

" 107 segments with a proposed change to at least one of the dis-

solved mineral criteria, only six segments (0229, 1217, 1242,
2004, 2310, and 2312) were proposed with one or more of the
dissolved mineral criteria higher than the secondary constituent
levels or a chloride criteria higher than 230 mg/L. Of these, only
Segments 1242 and 2310 are designated as public water sup-
plies. The justification for the revision to Segment 2310 is pre-
sented in the response to comments provided by USIBWC. The
proposed criteria for Segments 1242 and 2312 are all lower than
the existing criteria. The other three segments did not exhibit
any trends of increasing concentrations since 1987. The existing
chloride criteria for all six segments already exceeds 230 mg/L;
however, the proposed criteria are reflective of ambient chloride
concentrations in the segments and are protective of the aquatic
life that exists in these segments. The proposed change in the
sulfate criteria to 500 mg/L for Segment 0613 was a typographi-
cal error as it should have been 50 mg/L which is being adopted.
Data was supplied by the LCRA and Austin on segments in the

‘Colorado River Basin and some changes in the proposed crite-
"ria were made after the commission reviewed the data. These

changes are discussed under the responses to LCRA and Austin
comments. The sulfate criteria for Segment 2115 is revised back
to the existing criteria. The proposed criteria are adopted as
modified.

The EPA supported the addition of aquifer protection in Appendix
A to 14 segments in the Brazos, Guadalupe, and San Antonio

River basins.
The commission adopts the revisions as proposed.
The EPA accepted the changes in  Appendix A for Segments

0501, 0502, 0503, 1242, 1256, 1257, 1802, and 1803. It also ac-

cepts the more protective criteria for minerals in Segments 1242
and 1256.
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The commission adopts the revisions as proposed.

The EPA recommended that the seagrass propagation use be
designated for appropriate water bodies.

The commission did not propose this change because additional
evaluation is needed in order to assign a seagrass propagation
use to specific water bodies. These designations can be devel-
oped and considered for subsequent revisions to the standards.

The TCONR, TCPS, and NWF expressed opposition to the-

proposed intermediate aquatic life use for new Segment 0230,
Pease River, which currently is a portion of Segment 0220,
Upper Pease River/North Fork Pease River. Rhodia supported
the proposed intermediate aquatic life use for new Segment
0230, Pease River.

The commission responds that the proposed creation of Seg-
ment 0230 with an intermediate aquatic life use and associated
dissolved oxygen criteria is supported by a use attainability
analysis. The use attainability analysis determined that physical
habitat and biological community characteristics upstream of the
City of Vernon were indicative of a limited aquatic life use. Natu-
rally occurring elevated concentrations of chlorides, sulfates and
TDS may also limit the biological community. Downstream of
the waste water discharges, both physical habitat and biological
community characteristics improved to intermediate quality. The
commission concludes that an intermediate aquatic life use is
an appropriate attainable use for segment 0230 and adopts the
revision as proposed.

General opposition to the creation of Segment 0615 with an in-
termediate aquatic life use was expressed in post cards and
letters from over 1,109 individuals. Petitions with over 3,000
signatures were also received which expressed opposition to
this change. The FUSE, F&A, TCEA, UT-Tyler, LPCASS, PIC,
SC-Houston, TCONR, and TCPS opposed the creation of Seg-
ment 0615 and the change in aquatic life use from high to in-
termediate. SC-Houston opposed the intermediate aquatic life
use designation for the upper reaches of Sam Rayburn Reser-
voir. The TPWD expressed opposition to intermediate aquatic
life use designation for proposed Segment 0615 and stated that
the UAA was inadequate. They recommended that more sam-
pling is necessary before the proposed change is adopted and
that TNRCC should explore options that would limit the scope of
the downgrade in permitting decisions. The NWF expressed op-
position to the proposed revision because it sets a precedent to
lower small portions of streams when dischargers have difficulty

meeting standards, that Tier 2 of the antidegradation no longer -

applies, and that the studies do not support lowering the aquatic
life use. They also stated that the proposed change seems to be
based more on economic considerations than on science.

One individual, a biologist, commented that the study to sup-
portthe change in aquatic life use from high to intermediate was
flawed and should notbe used to supportthe change. Severalin-
dividuals wrote in opposition to lowering water quality standards
on the riverine portion of Sam Rayburn Reservoir. Several in-
dividuals are local fishermen and expressed concern about the
fishery. Some of these commenters requested that TNRCC not
lower the standards to accommodate industry. Two individuals
commented that if standards are lowered the water quality and
fishing industry will suffer and asked that TNRCC protect the
lake. One individual requested that TNRCC not let anyone pol-
lute water of the state and that TNRCC do the right thing. An-
other individual requested that the TNRCC stop the dumping of
waste into Sam Rayburn Reservoir. One individual commented

that they wanted Sam Rayburn Reservoir off the impaired list
and urged TNRCC to bring industrial and septic tank polluters
into compliance. One commenter requested that the pollution
laws be strengthened. Another, in opposition to the lowering of
aquaticlife use and creation of Segment 0615, also opposed any
variances for the paper mill.

Seven hundred nine individuals submitted post cards which
expressed opposition to the proposed change in aquatic life
use from high to intermediate in the upper arm of Sam Rayburn
Reservoir. They noted that Sam Rayburn Reservoir was
listed on the 303d list and expressed added concern that this
change would allow additional aluminum to be discharged to
the reservoir. ’

Seventy-five individuals submitted form letters which Included
the same language as on the post cards listed above to express
their opposition to the creation of the new segment in the An-
gelina River Basin.

Twenty-nine individuals submitted form letters which referenced
three documents available to the commission as evidence that
the proposed change in designated use for Segment 0615 of the
Angelina River is not supported. They also expressed concern
that Sam Rayburn Reservoir has been identified as having water
quality impairments and the proposed change is not consistent
with water quality improvement goals of the agency.

Twenty-two individuals submitted form letters which strongly op-
posed the proposed change in designated use and the creation
of a new segment for the upper portion of Sam Rayburn Reser-
voir.

Concerned Citizens for Clean Water provided a petition with
2,763 signatures opposing the proposal to establish Segment
0615 in the Angelina River Basin with an intermediate aquatic
life use. The statement on this petition also expressed concern
that Sam Rayburn Reservoir was being considered for listing on
the 303d list as an impaired water.

Another petition with 241 signatures was received which
expressed opposition to the establishment of an intermediate
aquatic life use for a portion of Sam Rayburn Reservoir and
about the proposed changes to criteria for aluminum as it relates
to Segments 0611 and 0615 in the Angelina River Basin. It also
expressed concern about the listing of Sam Rayburn Reservoir
on the 303d list.

Under current federal regulations states have the primary re-
sponsibility for establishing surface water quality standards for
waters in the state within the boundaries of the federal and state
regulations and guidelines. in earlier versions of the standards
rule uses and criteria for some segments were established with-
out sufficient on-site water quality data and were based on lim-
ited information available at the time. The statute provides for
a three-year cycle for review to allow appropriate revisions to
be made that more accurately reflect existing water quality and
attainment goals for a particular body of water. Current fed-
eral regulations also include provisions which outline procedures
by which states can develop information to support revisions to
standards which more accurately reflect appropriate site-specific
conditions and goals. Approved approaches that states may use
to evaluate water body specific standards include a determina-
tion of site-specific criteria that more accurately reflect peculiar
characteristics of the water body (primarily related to water ef-
fects ratios dealing with toxic criteria), a use attainability anal-
ysis to determine water body specific conditions which deter-
mine uses that can reasonably be expected to be achieved, and
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an evaluation of significant economic and social circumstances
which may require standards adjustment. The State of Texas has
focused on the first two approaches because thesearebasedon
recognized technical evaluations of the water bodies in question.

The use attainability analysis conducted for the upper reaches of
Sam Rayburn reservoir was conducted to determine the highest
“use that could be achieved in that water body if it were relatively
unimpacted by pollution. The study achieved this by examining
- reference sites, as explained in the next comment. The study
resulted in a proposal to adjust the standards by creating a new
segment with uses and criteria which more appropriately reflect
conditions in this water body. The study was conducted exclu-
sive of economic and significant social circumstances in accor-
dance with state and federal guidelines and regulations related
" to quality control and quality assurance. Procedures used to
conduct the analysis are recognized as technically sound and
have been used in other areas of the state, such as segment
0704 Hillebrandt Bayou, segment 0841-Lower West Fork Trinity
River, segment 1245—-Upper Oyster Creek, segment 1255--Up-
_per North Bosque River and several others to develop standards

_ which more appropriately reflect Iocal conditions and water qual-

ity goals.

The study conducted by Donohue Industries Inc. (previously
Champion International Corp.) was conducted in accordance
with a work plan developed in 1994 using existing sampling pro-
tocols which were acceptable to the executive director at that
time. The sampling technique (boat electrofishing) selected by
Donohue's consultant was in their professional opinion the most
suitable for use at all the sites so that a representative compar-
ison of the data could be made. In 1996, after Donohue's study
was complete, the executive director revised the sampling proto-

. cols to stress that fish sampling should be conducted using both .

electrofishing and seines, when. possible. As indicated in the
consultant’s report to the commission, seining was not possible
at all of the sites sampled during their study. Starting in 1998,
the commission began sampling the Angelina River at two sites
located upstream and one site located downstream of the Paper

Mill Creek confluence. Although these sites were notatthe same -

locations as those used in the Donohue study, the commission
personnel were able to use both boat electrofishing and seining
at the sites. The commission collections averaged three more
species per sampling event as compared to the Donohue study
for the ‘upstream Angelina River sites. The majority of the fish
species collected in the commission samples was by. the elec-

- trofishing technique. Overall, the results of the sampling at the
- upstream Angelina River sites in both studies are similar based "

on the average scores of the Index of Biotic Integrity. The com-
mission data also indicate that a high aquatic life use is not at-
tained at the upstream Angelina River site. The commission has
reviewed data collected from several sources, including substan-
tive and extensive public comment, and concludes that it is ap-
propriate to create Segment 0615 in the Angelina River basin
with a designated aquatic life use of intermediate. The commis-
sion further makes clear that this revision affects only a limited,
riverine portion of the watershed where the Angelina River en-
ters Sam Rayburn Reservoir. The amendment which is adopted
. does not affect the existing, designated high aquatic life use for
.the main body of Sam Rayburn Reservoir.

_Individual commenters challenged the validity of the scientific
study conducted to provide data tolower the aquatic life use and
pointed out short comings of the study. The commenters used
other documents and information to indicate that the reference

.~ sites were not appropriate. Some commenters requested more

" to the TNRCC sampling effort.

information to help them understand how TNRCC determines
the adequacy of reference sites.

‘Much of the criticism of the Donohue study centers on the lack

of seining and the assumption that electrofishing tends to under
represent smaller species such as minnows and darters which
are important components of the Index of Biotic Integrity (IBI).
It should be noted that the electrofishing effort in the Donohue
study considerably exceeded the effort normally considered
adequate in the TNRCC sampling protocols. Comparing the
three Donohue samples at the upstream Angelina River site to
seven TNRCC samples at upstream Angelina River sites, the
TNRCC samples averaged one more minnow species and one
less darter species than the Donohue samples. The individual
scores of the IBl atthe Angelina River site of the Donohue study
fell within the range- of scores of the IBI at the Angelina River
site of the TNRCC study. Therefore, the TNRCC concludes that
the Donohue sampling effort was adequate and comparable
Reference sites are always
used to determine aquatic life use where there is an existing
discharge. Reference sites are chosen in two ways, either a
site upstream or an adjacent watershed. A site is chosen that
is as similar as possible in hydrology, habitat, geology, and
water chemistry. The goal is to select a site that would be
representative of the area downstream of the discharge if the
discharge were not present. For Segment 0615, sample sites '
were located both upstream of Donohue’s discharge and on
an adjoining watershed, Attoyac Bayou. Rarely are reference
sites identical to those to which they are to correspond. Attoyac
Bayou is similar in hydrology and habitat to that of the. Angelina
River, and therefore, serves as an adequate reference site'in -
conjunction with the upstream Angelina River sites.

One individual indicated that he had reviewed the report "Site- -
Specific Dissolved Oxygen Criteria Development for the Riverine
Reach of Segment 0610" and offered questions concerning the
relationship of water quality to desired species and commented
on holding times of samples. The individual believes that the -
study should not be used to lower water quality standards be-
cause of its short comings.

The studies collected fish and benthic invertebrates to deter-

‘mine aquatic life use, but were not used and are not intended
. to be used to determine if conditions were ideal for any partic-

ular species. The method for determining aquatic life use takes

-into consideration feeding characteristics, numbers and types of
- fish or benthic invertebrates, tolerance to stressful conditions,

hybridization, and diseases. The chemical and physical charac-

. teristics also play a role in the types of fish and benthic inverte-

brates that would be expected to occur. The proposed change
in dissolved oxygen criteria would not alter the types of organ-
isms the agency would expect to occur in the newly proposed
segment. The agency has documented naturally occurring dis-
solved oxygen concentrations of less than 5.0 mg/L as a 24-hour
average in many East Texas streams which still maintain a di-
verse fishery. The commission is unable to respond to the com-

_ ment concerning deterioration of samples because the comment

did not state what type of samples. The alleged shortcomings of
the study noted by TPWD, TNRCC regional staff, and others are
responded to in the previous paragraph.

Some individual commenters raised concerns that the report
"Site-Specific Dissolved Oxygen Criteria Development for the
Riverine Reach of Segment 0610" indicates certain data col-
lected at one of the reference sites was not used and the com-
menters questioned the validity of not using this data.
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The commission reviewed all of the data collected by Donohue
and the regional staff and used all of the data in determining the
appropriate aquatic life use to assign to Segment 0615.

One individual commenter with a mathematics background
questioned the results from Table 19 in the study "Site-Specific
Dissolved Oxygen Criteria Development for the Riverine Reach
of Segment 0610" and commented that the results indicate the
reference sites support high aquatic life uses.

The method for determining aquatic life use in Table 19 was not
used in determining aquatic life use for Segment 0615. The
TNRCC used the IBI, which is widely used to assess fish com-
munities and was adapted to Texas streams and fish communi-
ties. This method of measuring biotic integrity directly evaluates
characteristics of a, fish community, which provides a better pic-
ture of the community than dissolved oxygen and habitat. The
results from the two methods would not necessarily be the same.
The commission also evaluated the data using a draft regional
1Bl developed by TPWD, which also resulted in a calculation of
an intermediate aquatic life use.

One individual expressed opposition to the creation of Segment
0615 and the change from high to intermediate aquatic life use.
This individual opposed breaking up the existing segment into
parts and commented that it was irresponsible to alter the seg-
ment boundaries.

The new segment separates the riverine portion of the Angelina
River from Sam Rayburn Reservoir proper. The hydrology of
Segment 0615 is different from that of the reservoir. The new
segment water levels fluctuate from riverine to lake-like depend-
ing on the level of the reservoir, and therefore the creation of the
new segment is appropriate.

Some individual commenters noted that chemical measure-
ments in the study "Site-Specific Dissolved Oxygen Criteria
Development for the Riverine Reach of Segment 0610" and
other data indicate the reference sites exhibit a dissolved oxygen
concentration above 5.0 and questioned why that information
does not result in TNRCC concluding the appropriate aquatic
life use as high.

The commission bases aquatic life use on aquatic communities,
not on dissolved oxygen levels. Fish and benthic invertebrates
are collected to assess those communities. As previously noted,
East Texas streams can have uncharacteristically low dissolved
oxygen levels but still support a diverse fish and invertebrate
community.

Some individual commenters cited letters and memoranda from
technical staff at TNRCC and at TPWD, which they stated sup-
ports a conclusion that the high aquatic life use is appropriate. A
TPWD letter in 1996 indicated that water quality upstream from
the Paper Mill Creek confluence is indicative of a high aquatic life
use. A 1996 interoffice memorandum from the TNRCC Beau-
mont Region critiqued the study done for Donohue paper mill
and recommended the standard not be revised.

Subsequent sampling by TNRCC regional staff on the Angelina
River addressed the comments and concerns in both the letter
from TPWD and the memorandum from TNRCC technical staff.

Some individual commenters also included or referenced cor-
- respondence from the United States Forest Service from 1996,

which opposed downgrading of water quality standards for East
- Texas waters.

The commission responds that the letter cited was one in oppo-
sition to a proposal by the Donohue paper mill's predecessor.
This request (to revise the aquatic life use of the now adopted
Segment 0615 to "low" with a corresponding dissolved oxygen
criteria of 3.0 mg/L) was not approved by the executive director.

The referenced letter also states a strong support for retaining a
presumed standard of high aquatic life use, and a correspond-
ing dissolved oxygen criterion of 5.0 mg/L.. The commission re-

~ sponds and notes that it has no disagreement with the state-

ments in the letter, when in the context of denoting general envi-
ronmental conditions in streams in the state. However, this pre-
sumption is modified when streams are accurately assessed and
assigned actual or attainable designated uses.

One individual submitted data from samples collected in the
receiving waters below the discharge of the Donohue paper
mill and provided discharge information from Donohue. Con-
cerns were raised over the water quality conditions resulting
from the discharge into Paper Mill Creek, Angelina River, and
Sam Rayburn Reservoir. Several individuals opposed to the
revision charged that the creation of Segment 0615 was so
that Donohue can continue to pollute Sam Rayburn Reservoir.
The comments included data collected on the Angelina arm of
Sam Rayburn Reservoir by two masters degree candidates.
One individual commented that the upper end of Sam Rayburn
Reservoir and the Angelina River were dying due to drought
and poor water quality. The commenter stated that only gar
(fish) were able to survive and that there was black sludge filling
in the lake. This individual indicated that he provided the paper
mill with information on ways to improve water quality. The
commenter has seen ducks stained by the black water and fish
dead because of the lack of oxygen. A commenter submitted a
picture of the confluence of Paper Mill Creek with the Angelina
River which notes a black plume of water associated with
the paper mill effluent. One commenter provided pictures of
Sam Rayburn Reservoir following heavy rains in 1999 and the
impact of releases from sludge ponds at the paper mill. The
commenter stated that previous efforts to stop dumping into the
river by the paper mill had been unsuccessful. The individual
mentioned that some plant and bird life had disappeared and
attributed ittothe discharges from the paper mill. One individual
commented that TNRCC should not allow discharges into the
lake, suspend any discharges, and require those that have
polluted Sam Rayburn Reservoir to pay for studies and clean
up and restoration, and stated that other industries as well as
individuals have to pay to clean up their pollution and so should
the paper mill. -

The commission responds that it does notintend to allow surface
water pollution and that its goal is maintaining and improving the
water quality of Sam Rayburn/Angelina River watershed. Des-
ignation of uses and criteria are made on the basis of specific
quality-assured data collected to indicate attainable uses. Sig-
nificant water quality assessments of the watershed have been
performed by commission staff and by regional staff and private
entities. The TNRCC Beaumont regional office regularly moni-
tors permit compliance and effluent quality fromthe Donohue pa-
per mill. The commission actively responds to noncompliances
with enforcement actions.

Water quality miaintenance is achieved through permitting and
enforcement. A permit for discharge must include effluent lim-
itations that will cause the stream to meet or exceed the water
quality standards. The Donohue paper mill does not currently
discharge at a quality that is necessary meet dissolved oxygen
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requirements in the warm weather months. But, since the paper
mill currently operates under a variance from the current aquatic
life use designation, the adoption of the intermediate aquatic life
use will result in a permit amendment request. In the amended
permit, the executive director will draft final effluent limitations, a
schedule for construction of wastewater treatment facilities, and

a deadline for completion not to exceed three years. :

The executive director's draft amended permit is expected to in-
- clude significantly more stringent requirements compared to the
current variance and is expected to reduce biochemical oxygen
demand (BOD) loading into the river and headwater area of the
reservoir. Consequently, the commission disagrees with com-
menters who believe that existing water quality will degrade as a
result of the standards change. Based on current modeling pro-
tocol, the executive director expects it will recommend the 30-day
BOD daily average loading from the paper mill will be reduced
in the warm weather months by greater than 50%. The com-
mission suggests that the public and interested parties should
participate in the anticipated permitting process when the paper
“mill requests a permit amendment.

However, several individual commenters expressed concerns
" over stream conditions outside the scope of today's rule
amendments. The commission is not amending these rules to
revise its standards relating to color. As described elsewhere
in this response to comments, the commission is not adopting
a site-specific aluminum water-effects ratio. There are no
Angelina River/Sam Rayburn Reservoir site-specific revisions
to the dioxin criteria being adopted.

One individual stated that the standard revision would result in
an adverse fiscal impact to the fishing industry because of the
pollution in the reservoir.

As detailed above, the commission responds that its adoption of
the intermediate aquatic life use will likely result in the improve-
ment of existing water quality. The worsening of pollution would
not likely occur. The commission, disagrees there would be a
negative fiscal impact, because water quality is expected to im-
prove, and the reservoir will continue to support a healthy fishery.

One individual requested that TNRCC table the change in
aquatic life use or creation of a new segment until after the
presidential election, and requested that TNRCC talk to local
individuals living in the area about the water quality, and use
local skills in making a decision. Another individual commented
that TNRCC should delay a change in the segment until after
the modernization of the paper mill was completed.

The commission responds that it has enough information sup-
. porting its decision to adopt the standards change. However, it
will continue to assess water quality in the watershed and will
continue to work closely with regional and local governments in
the area. Opportunities for interaction between the agency and
interested parties in the watershed exist for exchanging informa-
tion, setting water quality priorities, coordinating surface water
quality monitoring schedules, and targeting monitoring. Through
the Angelina & Neches River Authority, the agency implements
- many stakeholder participation efforts, associated with the Clean
Rivers Program, identification of water quality impairments, and
in development of TMDLs.

The commission disagrees that the paper mill should be mod-
ernized before the standard is revised. Consistent with federal
and state environmental requirements, construction of required
wastewater treatment facilities occurs once all commission and

EPAvappro'vaIs for a standard change occur and the construction
and proposed discharge are authorized.

One individual commented that with modernization of the plant,
jobs will be lost, and the jobs that support the fishing and recre-
ation on the lake outweigh those that will be lost from the paper
mill. Another individual suggested a change in the standard be
delayed until an economic study of the reservoir is prepared by
the TPWD. One individual commented that the paper mill would
remain profitable even if the aquatic life use remained high and
that it would just cost them more money to comply with the use.
The commenter also questioned why the Donohue paper mill
would continue to spend $230 million if the mill didn’t think they
could get the aquatic life use lowered. Several individuals op-

-posed to the change commented that retaining the high aquatic

life use would not result in closure of the paper mill, but would
only reduce the profit from the mill. Some individuals supplied

_references and other information on zero discharge systems that

should be an option for Donohue paper mill instead of revision
of the standard. .

The commission responds that the decision to revise the stan-
dard is based upon the results of the scientific studies carried out.
The Donohue paper mill did provide information on the feasibil-
ity of various treatment alternatives. However, the commission'’s
decision is not the result of an economic analysis of options for
management and disposal of wastewater at the Donohue paper
mill. The commission has not analyzed profitability of the paper.
mill. The commission notes that other commenters on this rule
amendment also offer points of view on the issue of the paper
mill's viability. The commission disagrees there would be a neg-
ative fiscal impact on the fishing industry from this adoption. The
amendment of this rule will not result in a lowering of the existing
water quality. ’

The Cities of Lufkin and Nacogdoches, Agriculture, Angelina
County, DETCL, DEC, DETDA, Donohue Industries, the
Honorable Jim Turner, LR, LCVB, LCCBC, Lufkin Daily News,
TXAFL-CIO, TFA, and TFIC, expressed support of the creation
of Segment 0615 and the assignment of an intermediate aquatic -
life use. Twenty-eight commenters sent in a form letter which
supported the new segment. One thousand seven hundred
ninety-nine commenters sent in post cards which supported
the segment creation and assignment of intermediate aquatic
life use. One commenter who supported the segment creation
included a history of the paper mill in Angelina County. Several
commenters indicated that the commission was assigning the
appropriate aquatic life use to this section of the Angelina River.
One commenter who supported the new segment and criteria
included extensive technical information on the paper mill's

- biomonitoring, discharge, and permit limits and on ambient

conditions of dissolved oxygen and aluminum in Sam Rayburn
Reservoir. Nine commenters, including the Honorable Phil
Graham and the Honorable Kay Bailey Hutchison, requested

" that the commission consider science and/or all of the facts
“when considering whether to adopt Segment 0615 and an

intermediate aquatic life use. One individual requested that the
commission reclassify the segment to reflect the studies per-
formed. The chairman and executive director of the Freshwater
Angler Association supported the commission’s use of sound
science in designating the segment and its aquatic life use. A
large number of commenters discussed the economic support .
the paper mill provides Angelina County. Eight commenters .
supported Donohue Industries, Inc. Three commenters, includ-
ing LNVA, stated that they had never seen any evidence of
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ecological concern in the portion-of the Angelina River being
designated Segment 0615.

One individual pointed out that the paper millwasvery important
to Angelina County and that there should be a way to accom-
modate all sides of the issue. One individual requested that the
commission take a realistic look at the paper mill and what it
means to the City of Lufkin. One individual requested that the
commission consider the people of Lufkin as well as the scien-
tific, economic, and environmental data to create Segment 0615
and assign it an intermediate aquatic life use. TLC requested
that the commission aid Donohue in whatever technical endeav-
ors they are pursuing.

The Angelina County Chamber of Commerce submltted a peti-
tion with 128 names and the International Brotherhood of Electri-
cal Workers submitted a petition with 60 names in support of the
proposal to establish Segment 0615 inthe Angelina River Basin
with an intermediate aquatic life use.

The commission appreciates the support for the proposed revi-
sion.

Comptroller provided comments relating to the economy of An-
gelina County and hotes that the county has been designated as
a "Strategic Investment Area" forthe year2000. This means that
the county's unemployment rate is higher than the statewide av-
erage and per capita personal income is lower than the statewide
average. The commenter stated thatifthe paper mill halts opera-
tions, there would be an immediate loss of sales and employment
in that industry, plus indirectloss to businesses supported by the
employees and operations of the paper mill, particularly the ser-
vices, retail trade, forestry and construction industries. The loss
of approximately 850 jobs at the paper mill would result in a total
loss of 4,300 jobs statewide within the first year of the paper mill
closing. The loss in employment would also result in the reduc-
tion in Texas personal income of approximately $217 million.

The commission appreciates the receipt of the economic infor-
mation.

Diamond-Koch supported the change in TDS from 400 to 700
milligrams per liter on Segment 0902, Cedar Bayou Above Tidal.

The commission adopts the revision as proposed.

The EPA recommended that an aquatic life use be adopted for
Segments 1006 (Houston Ship Channel Tidal) and 1007 (Hous-
ton Ship Channel/Buffalo Bayou Tidal), and that the dissolved
oxygen criteria be changed from 1.0 to 2.0 mg/L for Segment
1007 .and from 2.0 to 3.0 mg/L for Segment 10086.

The commission responds that the existing uses and dissolved
oxygen criteria for Segments 1006 and 1007 are based on an
EPA-approved use attainability analysis. Furthermore, the EPA
approved waste load evaluation does not indicate that higher dis-
solved oxygen criteria can be achieved. Therefore, the commis-
siondoes not agree thatreliabledataindicates thatthe dissolved
oxygen criteria for Segments 1006 and 1007 should be raised at
this time.

The LCRA expressed opposition tothe increases in chloride, sul-
fate, and TDS for the majority of the segments in the lower Col-
orado River. The LCRA expressed concern that the proposed
revisions do not include segment-specific criteria for Segment
1433 for dissolved minerals and recommend a UAA for the seg-
ment.

The commission responds that the LCRA provided data and rec-
ommendations for revising some of the proposed dissolved min-
erals (chloride, sulfate, and TDS) criteria for 14 segments (1402-
1408, 1414-1417, 1428, 1429 and 1434) in the.Colorado River
Basin. LCRA agrees with the proposed revisions for two seg-
ments (1409 and 1427). After review of the LCRA data, the
commission agrees with some ofthe LCRA recommendations for
changing the proposed criteria and modifies some others. One
or more of the dissolved minerals criteria are revised from the
proposal and adopted for the following segments: 1402-1408,
1414-1416, 1428, 1429, and 1434. The commission did not pro-
pose any change for Segment 1417 or Segment 1433, and there-
fore, cannot make any changes at this time because the public -
would notbe afforded an adequate comment period. Revision of
dissolved mineral criteria for Segmenit 1417 may be considered
during the next revision of the standards. Currently, a TMDL
project relating to dissolved minerals is underway for Segment
1411 and associated segments. Results of the TMDL and other
data will be used to develop criteria, as appropriate, for these
segments, including 1426 and 1433, in future standards revi-
sions.

Odessa provided data on O.H. Ivie Reservoir, Segment 1433;
E.V. Spence Reservoir, Segment 1411; Lake J.B. Thomas, Seg-
ment 1413; and Moss Creek. The city requested that the com-
mission take this data into consideration in proposing criteria for
these water bodies.

The commission did not propose changes for these segments,
and therefore will not make the changes at this time because
the commission has not fully considered the proposals, and be-
cause the public has not been given the opportunity to comment.
Currently, a TMDL project relating to dissolved minerals is under-
way for Segment 1411 and associated segments. Results of the
TMDL and other data will be used to develop criteria, as appro-
priate, for these segments, including 1426 and 1433, in future
standards revisions.

Austin commented that it opposed the changes in chloride (CI),
sulfate (SO,), and TDS criteria for Barton Creek and Onion Creek
and that separate historical data should be used to evaluate Bar-
ton Creek. The changes are higher than the upper 95th per-
centile confidence limit above the mean and changing the crite-
ria would suggest that degradation could occur. Data indicates
that the increased values are associated with development. As
some development impacts are already being observed in Onion
Creek, its assessment should evaluate the baseline conditions
as defined forantidegradation. Iflack of variability in the data pro-
vides tighter confidence limits, the upper confidence limit should
be implemented as the criteria for that segment rather than a
number exceeding it. The city also objected to raising crite-
ria concentrations in streams with Aquifer Protection deS|gnated
uses. These values exceed those currently found in springs in
Barton and Onion creeks. The proposed standards will allow
degradation of recharge to an extent that the aquifer protection
use may be impaired.

The commission responds that neither the public water supply
or aquifer protection uses for Onion or Barton creeks would be
affected by the proposed revisions to the dissolved minerals cri-
teria. The criteria are well below secondary constituent levels as
specified in §290.113. The commission calculated Cl and SO,
criteria from data provided by the city on Barton Springs and
will revise proposed criteria for Segment 1430, Barton Creek,
to 50 mg/L for Cl and SO,. Commission data on Onion Creek
was re-evaluated and stations downstream and upstream of |-35
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were pooled into two groups. Based on separate calculations
on the two sets of data, the proposed criteria are appropriate for
Onion Creek downstream of |-35. A footnote will be added to Ap-
pendix A indicating that the aquifer protection reach of the creek
will have the following criteria: 50 mg/L for Cl and SO,, and 400
mg/L for TDS. The commission adopts the proposed revisions
as modified.

The CRWA objected to the increase in parameters applicable to
stream segments in the Guadalupe River Basin (Segments 1804
and 1814) from which they draw water for drinking water.

The commission responds that the proposed criteria for dis-
solved minerals are well below the ‘commission's secondary
constituent levels for drinking water. The proposed criteria
are protective of both the high aquatic life use and the public
water supply designations for the Segment 1804, and of the
exceptional aquatic life use and aquifer protection designations
for Segment 1814. As an example, the proposed criteria are
substantially below the current federally recommended criterion
of 230 mg/L of chloride. for chronic protection of freshwater
aquatic life. The commission adopts the revisions as proposed.

The EPA supported the proposed temperature change for the
Comal River, Segment 1811.

The commission appreciates the support of the proposed revi-
sion and adopts the revision as proposed.

The MWSC objected to increases in Cl, SO,, and TDS crite-

ria given in Appendix A which are applicable to stream seg-
ments in.Basin 18 from which they draw water for drinking water.
They have a diversion on the San Marcos River four miles be- .
low the confluence of the Blanco River. The SMRF opposed the
changes because existing historical data indicates that the exist-
ing criteria are appropriate. The SMRF expressed concern about
a proposed power plant and how the change in criteria and the
effect the proposed discharge may have on endangered species.
The SMRF also expressed opposition to setting one criteria for
the watershed since the source and quality of the various rivers
in the watershed differ.

The commission notes that no changes were proposed for Seg-
ment 1808-Lower San Marcos River where MWSC will divert
water, and that the criteria proposed for chloride for Segment
- 1814-Upper San Marcos River is lower than the existing crite-
ria for Segment 1808. The proposed criteria for sulfate and
TDS for Segment 1814 are identical to the existing criteria for
Segment 1808. The proposed criteria for dissolved minerals
are also well below the commission's secondary constituent lev-
els for drinking water. The commission notes that current fed-
eral guidance contained in the EPA document entitled Ambi-
ent Water Quality Criteria for Chloride-1988 recommends 230
mg/L of chloride for chronic protection of freshwater aquatic life.
Therefore, the proposed criteria are protective of both the ex-
ceptional aquatic life use and the aquifer protection designations
for Segment 1814. The executive director has instituted proce-
dures to carefully scrutinize discharges towaters that contain en-
dangered species and can require additional control measures,
as necessary, to protect endangered species. The commission
adopts the revisions as proposed.

The SAWS requested that the public water supply designation
for Segment 1906, Leon Creek, be removed since there are no
drinking water intakes in this segment. They stated that the use
was assigned when Applewhite Reservoir was proposed to be
built and since the reservoir was not built, the use is not neces-
sary.

The commission did not propose a change to the designated
public water supply use for Segment 1906; therefore, the change
will not be made at this time because the commission has not
evaluated this change and because the public has notbeen given
the opportunity to comment. The comment may be considered
in subsequent revisions to the standards. It should be noted that
the current designation for public water supply does not apply to
the lower reaches of the segment.

The SAWS recommended that a notation be added that the pub-
lic water supply and aquifer protection use designations apply
to those portions of Segment 1910 which are upstream of the
southern boundary of the Edwards Aquifer Recharge Zone.

The commission did not propose a change to the designated
public water supply use for Segment 1910-Salado Creek; there-
fore, the change will not be made at this time because the com-
mission has not evaluated this change and because the public
has not been given the opportunity to comment. The comment
may be considered in subsequent revisions to the standards.
The aquifer protection use is limited to that portion of the seg-
ment that can potentially affect the Edwards Aquifer.

Corpus Christi supported the change to Segment 2101, Nue-
ces Tidal, from exceptional aquatic life use to high aquatic life
use. The TCPS, TCONR, and PIC expressed opposition to the
revision. F&A and two individuals opposed the changes to Seg-
ment 2101, particularly because the EPA Office of Pollution has
ranked Texas as number one in 1) pollution released by manu-
facturing plants and 2) pollution by industrial plants in violation-
of the Texas Clean Air Act. The TPWD also opposed the revi-
sion from exceptional to high aquatic life use for Segment 2101
and provided details in support of their opposition. The NWF ex-
pressed opposition to the change in aquatic life use.

The proposed change in the aquatic life use designation for Seg-
ment 2101—-Nueces River Tidal is based on a use attainability
analysis which compared the physical and biological characteris-
tics of the Nueces River to four other tidal segments. The weight
of evidence presented indicates that the appropriate classifica-
tion of the Nueces River Tidal is high aquatic life use. A river
can be ecologically unique and still have a high aquatic life use
classification. A review of the TPWD list of ecologically unique
rivers and streams reveals that many of the streams so listed
have a high aquatic life use designation and some even have
an intermediate aquatic life use designation. EPA considers the
commission's high aquatic life use designation as meeting the
§101(a) goals of the federal CWA. The commission adopts the
revision to Segment 2101 as proposed.

The USIBWC opposed the changes in Cl, SO,, and TDS for Seg-
ment 2303, Falcon Reservoir and stated that the data indicates
that the average concentrations of these constituents exceed the
current criteria. The USIBWC also recommended that additional
data be gathered to address the increasing salinity gradient and
account for drought conditions.

The commission responds that the proposed criteria for dis-
solved minerals are well below the commission’s secondary
constituent levels for drinking water. The proposed criteria are
protective of the high aquatic life use and the public water supply
designations for Segment 2303. As an example, the proposed
criteria are below the current federally recommended criterion of
230 mgl/L of chloride for chronic protection of freshwater aquatic
life. The commission adopts the revisions as proposed.

The EPA supported the addition of public drinking water supply
in Segment 2308, Rio Grande Below International Dam. El Paso
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PSB and USIBWC expressed opposition to adding a public drink-
ing supply use to the segment.

The use was proposed because the commission had information
that a drinking water supply was established on the Riverside Di-
version Canal which diverts water from Segment 2308. Based
on information provided by the USIBWC and El Paso PSB, the
commission concludes that this information is no longer accu-
rate. Since the completion of the Rio Grande American Canal
Extension in 1999, the dririking water supply is on the Ameri-
can Canal which obtains its water from Segment 2314. Seg-
ment 2314 is already designated as a public water supply. The
proposed addition of a public watet supply to Segment 2308 is
withdrawn.

The USIBWC is opposed to increasing the Cl and SO, criteria
for Segment 2309, Devils River. They stated that the five-year
averages are below the current criteria and that there have been
no exceedances of these criteria in the five years from 1993 to
1998.

The commission responds that the proposed criteria for dis-
solved minerals are well below the commission's secondary
constituent levels for drinking water. The proposed criteria
are protective of both the exceptional aquatic life use and the
public water supply designations for Segment 2308. As an
example, the proposed criteria are substantially below the
current federally recommended criterion of 230 mg/L of chioride
for chronic protection of freshwater aquatic life. The commission
adopts the revisions as proposed.

The USIBWC expressed opposition to changing the Cl, SO, and
TDS criteria for Segment 2310, Lower Pecos River until further
data collection is performed. The data indicates a decreasing
trend in average concentrations of Cl, SO,, and TDS in the river.

The commission responds that Segment 2310 exhibits a de-
creasing trend of dissolved minerals from the upstream portion
of the segment to the downstream portion due to dilution flows
from springs and tributaries. The commission data base con-
tains records from the downstream portion of the segment since
1968; however, the upstream portion of the segment has been
sampled only since the mid-1980s. The segment boundary was
extended upstream in the 1995 water quality standards revision
but the criteria were not revised to account for the higher con-
centrations of dissolved minerals that occur in the upper end of
the segment. The proposed criteria are adopted to reflect the
addition of the newerdata from the upstream portion of the seg-
ment.

The USIBWC supported the lowering of criteria for Cl, SO,, and
TDS for Segment 2312, Red Bluff Reservoir.

The commission adopts the revisions as proposed.

The USIBWC expressed opposition to changing the Cl and SO,
criteria for Segment 2313, San Felipe Creek because the aver-
ages of available data are below the current criteria which are
adequate. The USIBWC supported the lowering of TDS criteria.

The commission responds that the proposed criteria for dis-

solved minerals are well below the commission's secondary
constituent levels for drinking water. The proposed criteria are
protective of both the high aquatic life use and the public water
supply designations for Segment 2313. As an example, the
proposed criteria are substantially below the current federally
recommended criterion of 230 mg/L of chloride for chronic
protectuon of freshwater aquatic life. The commission adopts
the revisions as proposed.

SECTION 307.10-APPENDIX B

Eastman, GHP, and TCC suggested that Appendix B should be
removed from the rule and placed in the implementation proce-
dures. They noted that the low-flow criteria are updated by the
commission periodically, and therefore, the flow data used in per-
mit actions might not correspond with those in the rule.

The commission acknowledges that the values in Appendix B
represent default criteria, in that they apply until better informa-
tion becomes available. They are included in the rules so that
there will be a regulatory default value in effect for all segments
for which they remain pertinent.

One commenter noted that some gage numbers in Appendix B
are identified as being in Segment 1242 when they should be in
new Segments 1256 or 1257,

The commission appreciates the comment. The segment num-
bers in Appendix B were not changed inadvertently. The United
States Geological Survey (USGS) gage number 08093100 and
08092600 are changed from Segment 1242 to new Segment
1257, Also, USGS gage number 08030500 is changed from
Segment 0503 to new Segment 0502. The commission adopts
the proposed revisions as modified.

SECTION 307.10-APPENDIX C

The EPA accepted the changes to Segments 0501, 0502, 0503,
1242, 1256, 1257, 1802, and 1803 and stated that other changes
to clarify boundaries of 18 segments were also acceptable. The
EPA commented that the UAAsfor segments 0230 and 0615 are
under review.

The commission adopts the revisions as proposed.

The SAWS pointed out that the current description for Medio
Creek, Segment 1912, was in error because the stream actu-
ally originates several miles to the northwest instead of a point
only 0.6 mile upstream of IH-35.

It is typical for the commission to classify only portions of
streams, as it has in this situation. The TNRCC is not proposing
a change to the description for Segment 1912-Medio Creek;
therefore, the change will not be made at this time because the
commission hasn’t fully evaluated it, and because the public
has not had an opportunity to comment. The comment may be
considered in subsequent revisions to the standards.

SECTION 307.10--APPENDIX D

The SC-Houston requested that the upstream boundary for Har-
mon Creek (0803) be applicable to the boundary line of Sam
Houston National Forest before the confluence with East Fork
Creek. They also requested that the boundary for Tarkington
Bayou (1002) be extended beyond the City of Cleveland to in-
clude the Sam Houston National Forest to the headwaters of
Tarkington Bayou.

The commission responds that requested extensions of the
designated boundaries for Tarkington Bayou and Harmon Creek
would require additional sampling and analysis. A presumed
high aquatic life use in accordance with §307.4 applies to
perennial portions of the streams not otherwise designated in
Appendix D. The commission adopts the revision as proposed.

The SCLS, TCONR, and an individual opposed all of the pro-
posed revisions that are less than a high aquatic life use with
a 5.0 mg/L dissolved oxygen criteria. They stated that the revi-
sions just define away the problem and want the highest level of
protection, instead.
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The commission responds that all of the proposed revisions with
aquatic life uses less than high for perennial streams in Appendix
D are based on use attainability analyses conducted in accor-
dance with EPA regulations (40 CFR §131.10(g)). The revisions
are adopted as modified as noted in the response to EPA's com-
ments.

Motiva requested that the aquatic Iife use for Alligator Bayou

(Main Canal D in Segment 0702) be lowered to limited. They

also request that Alligator Bayou be listed as a stand-alone water

body with the following description: perennial canal from conflu-
‘ence with JCDD 7 Main Canal A to north of Savanna Avenue at
.the Port Arthur city limits.

" The commission responds that the use attainability analyses
conducted on the Jefferson County Drainage District Canals
support an intermediate aquatic life use as a reasonably
attainable use with a 3.0 mg/L 24-hour average dissolved
oxygen concentration. The commission adopts the revision as
proposed.

" The EPA submitted comments noting which use attainability -

analyses they have reviewed and those which they have not yet
completed reviewing. They also noted that there were a few
proposed revisions for which they have not yet received a use
attainability analysis from the commission and they also noted
that a use attainability analysis for Spring Branch in Segment
0801 was reviewed but is not in the proposed revision.

The commission appreciates EPA's review of the numerous use
attainability analyses that have been submitted by the commis-
sion. The commission will submit the outstanding use attainabil-
ity analyses prior to submitting an adopted standards package
-to EPA for approval. The revision for Spring Branch, an unclas-.
sified tributary within the drainage basin of Segment 0801, was
inadvertently left out of the proposed revision to the water quality
standards. Itwill beincluded in the nextrevision to the standards.
After discussions with EPA and further review, the commission
changes the proposed aquatic life use for East Fork White Oak
Creekin Segment 1004 from limited to intermediate. Also, asthe
result of discussions with EPA, the description of where the pro-
posed aquatic life use for Box Creek applies in Segment 0804 is
changed from the ". . .confluence of the Trinity River. . ." to the
". . .confluence of Elkhart Creek. . ." to limit the linear extent to
which the intermediate use applies. Also, the commission pro-
posed the addition of Wards Creek in segment 0505; however,
the proposal should have only been a modification of the site
description for the existing Wards Creek. Therefore, the revi-
sion for Wards Creek affects only the site description rather than
the addition of a new stream. The commission withdraws the
proposed revision fo the site description for the existing Prairie
Creek in segment 0606 since the revision conflicts with the site
description for the new proposed reach of Prairie Creek. The
‘commission adopts the proposed revisions as modified.

The TCC supported the proposed revisions to Appendix D.
The commission adopts the revisions as modified.
'SECTION 307. 10-APPENDIX E

DOW and TCC expressed support of the proposed S|te-speC|f|c
toxic criteria and the corresponding water-effects ratios in Ap-
pendix E in §307.10.

The commission responds that these proposed changes are
adopted, with the noted clarifications and corrections.

Eastman noted that the description for the proposed site-spe-
cific criterion for copper for Segment 0505, Sabine River above
Toledo Bend Reservaoir, was incorrectly attributed to an unnamed
tributary in Appendix E in §307.10. The site-description should
define the portion of the Sabine River where this criterion should
apply.

The commission responds that the site description for the pro-
posed site-specific standard for copper for Segment 505 is cor-
rected as requested in the adopted revisions.

- the TCONR, seven individuals, and a number ofindividué|s who

signed a petition opposed the change in site-specific aluminum
criterion for Segments 0611 and 0615 of the Angelina River in
Appendix E in §307.10. One of the individuals opposed any re-
sulting change in aluminum permit limits for Donohue Industries,
Inc., TPDES Number 00368. One commenter supported the

site-specific aluminum criterion for Segments 0611 and 0615.

The commission responds that the proposed site-specific crite-
rion for aluminum was supported by substantial instream testing
of toxicity to aluminum in this area. However, additional evalu-
ation of this data has indicated that the pH in some of the lab-
oratory toxicity tests using synthetic lab water was outside the .
acceptable range. Therefore, further toxicity testing and determi-
nation of the appropriate "water-effects ratio" is needed to com-
plete a site-specific criterion for aluminum for Segment 0611,
Segment 0615 or Papermill Creek; and this proposed change
is not adopted by the commission. The commission notes that
future incorporation of site-specific toxic criteria based on wa-
ter-effects ratios do not require prior revision of Appendix E in
§307.10 of the water quality standards. If adequate information
is developed for a site-specific criterion for aluminum in this area,
it will be included in public notices about affected permit applica-
tions. Additional responses on incorporating site-specific stan-
dards for metals are provided in this preamble in the discussion

_ concerning §307.6(c)(9).

The GCA, EHCMA, and Arstech supported the site-specific cri-

_teria for copper in the Houston Ship Channel (Segments 1005,

1006, and 1007) and San Jacinto Bay (Segment 2427) in Ap-
pendlx E in §307.10. :

The commission responds that the proposed site-specific criteria
for copper for these segments, which were supported by exten-
sive sampling and toxicity testing throughout the Houston Ship
Channel complex, are adopted as proposed. In addition, the
commission includes Segments 1001 and 1013 in the segments
listed since data was collected in these segments also.

In addition to these responses to specific comments concerning
§307.10, the commission corrects several sections of Chapter
307 to refer to site-specific standards in Appendices A, D, and

-E, rather than to site-specific standards only in Appendix A. The

commission also incorporates changes in Appendix E based on
the EPA's review of the studies to set site-specific standards for
selenium and to set water-effects ratios (WER). The site specific
standard for selenium has been changed from 220 to 219 based
on a rounding error in the original publication that provided in-
formation on the standard. For Segment 0501, the WER was
changed to 1.9. The results of one of the test series greatly ex-

ceeded the others and was deleted. Segment 0505 WER was

changedto 6.7. Water for the first test series was collected when
the Sabine River flow was 81.6 times greater than the 7Q2 flow.
The data from this series was deleted. Segments 1001, 1005,
1006, 1007, 1013, and 2427 WER changed to 1.8 when it was
recalculated after removing data from samples that were held .
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too long before testing commenced. Footnote 5, which is now 6,
was never referenced in the table, but applies to Segment 1201.

STATUTORY AUTHORITY

These amendments are adopted under the TWC, §26.023,
which provides the commission with the authority to make rules
setting water quality standards forall waters in the state; §5.103,
which authorizes the commission to adopt any rules necessary
to carry out its powers and duties under the TWC and.other
laws of this state; and §5.105, which authorizes the commission
to establish and approve all general policy by rule.

No other codes or statutes will be affected by this adoption.
$§307.2. Description of Standards.
(a) Contents of the Texas Surface Water Quality Standards.

(1) Section 307.1 of this title (relating to General Policy
Statement) contains the general standards policy of the commission.

(2) This section lists the major sections of the standards,
defines basin classification categories, describes justifications for stan-
dards modifications, and provides the effective dates of the rules.

(3) Section 307.3 of this title (relating to Definitions and
Abbreviations) defines terms and abbreviations used in the standards.

(4) Section 307.4 of this title (relating to General Criteria)
lists the general criteria, which are applicable to all surface waters of
the state unless specifically excepted in §307.8 of this title (relating to
Application of Standards) or §307.9 of this title (relating to Determi-
nation of Standards Attainment).

(5) Section 307.5 of this title (relating to Antidegradation)
describes the antidegradation policy and implementation procedures.

(6) Section 307.6 of this title (relating to Toxic Materials)
establishes criteria and control procedures for specific toxic substances
and total toxicity.

(7) Section 307.7 of this title (relating to Site-specific Uses
and Criteria) defines appropriate wateruses and supporting criteria for
site-specific standards.

. (8) Section 307.8 of this title sets forth conditions under
which portions of the standards do not apply--such as in mixing zones
or below critical low-flows.

(9) Section 307.9 of this title describes sampling . and ana-
lytical procedures to determine standards attainment.

(10) Section 307.10 of this title (relating to Appendices A -
E) lists site-specific standards and supporting informationfor classified
segments (Appendices A - C), partially classified water bodies (Appen-
dix D), and site-specific criteria that may be derived for any water in
the state (Appendix E). Specific appendices are as follows:

(A) Appendix A--Water Uses and Numerical Criteria;
(B) Appendix B--Low-Flow Criteria;
(C) Appendix C--Segment Descriptions;

(D) Appendix D--Site-specific Receiving Water As-
sessments; and

(E) Appendix E--Site-specific Criteria.

(b) Applicability. The Texas Surface Water Quality Standards
apply to surface waters in the state--including wetlands.

(c) Classification of surface waters. The major surface waters
of the state are classified as segments for purposes of water quality

management and designation of site-specific standards. Classified seg-
ments are aggregated by basin, and basins are categorized as follows:

(1) River basin waters. Surface inland waters comprising
the major rivers, their tributaries, including listed impounded waters,
and the tidal portion of rivers to the extent that they are confined in
channels.

(2) Coastal basin waters. Surface inland waters, including
listed impounded waters but exclusive of paragraph (1) of this subsec-
tion, discharging, flowing, or otherwise communicating with bays or
the gulf, including the tidal portion of streams to the extent that they
are confined in channels.

(3) Bay waters. All tidal waters, exclusive of those in-
cluded in river basin waters, coastal basin waters, and gulf waters.

(4) Gulfwaters. Waters which are not included in or do not
form a part of any bay orestuary but which are a part of the open waters
of the Gulf of Mexico to the limit of the state’s jurisdiction.

(d) Modification of standards.

(1) The commission reservesthe right to amend these stan-
dards following the completion of special studies.

(2) Any errors in water quality standards resulting from
clerical errors or errors in data may be corrected by the commission
through amendment of the affected standards. Water quality standards
not affected by such clerical errors or errors in data remain valid until
changed by the commission.

(3) The narrative provisions, designated uses, and numer-
ical criteria of the Texas Surface Water Quality Standatds may be
amended for a specific water body to account for local conditions. A
site-specific standard is an explicit amendment to this title, Chapter
307 (Texas Surface Water Quality Standards), and adoption of a
site-specific standard requires the procedures for public notice and
hearing established under the Texas Water Code, §26.024 and §26.025.
An amendment which establishes a site-specific standard will require
a use-attainability analysis which demonstrates that reasonably
attainable water-quality related uses will be protected. Upon adoption,
site-specific amendments to the standards will be listed in §307.10 of
this title.

(4) Factors which may justify the development of site-spe-
cific standards are described in §§307.4, 307.6, 307.7, and 307.8 of this
title.

(5) Temporary variance. When scientific information indi-
cates that a site-specific standards amendment is justified, the commis-
sion may allow a corresponding temporary variance to the water quality
standards in a permit for a discharge of wastewater.

(A) Atemporary variance is only applicable to an exist-
ing discharge.

(B) A pemmittee may apply for a temporary variance
prior to or during the permit application process. The temporary vari-
ance request shall be included in a public notice during the permit ap-
plication process. An opportunity for public comment will be provided,
and the request may be considered in any public hearing on the permit
application.

(C) A temporary variance for a TPDES permit will also
require review and approval by the EPA during the permitting process.

(D) The permit shall contain effluent limitations that
protect existing uses and preclude degradation of existing water qual-
ity, and the term of the permit shall not exceed three years. Effluent
limitations that are needed to meet the existing standards will be listed
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in the permit and will go into effect immediately as final permit efflu-
ent limitations in the succeeding permit, unless the permittee fulfills
the requirements of the conditions for the variance in the permit.

(E) When the permittee has complied with the terms of
the conditions in the temporary variance, then the succeeding permit
may include a permit schedule to meet standards in accordance with
subsection (f) of this section. The succeeding permit may also extend
the temporary variance in accordance with subsection (f) of this sec-
tion in order to allow additional time for a site-specific standard to be
adopted in this title. This extension can be approved by the commis-
sion only after a site-specific study that supports a standards change
has been completed and the commission agrees the completed study
supports a change in the applicable standard(s).

(F) Site-specific standards which are developed under a
temporary variance will be expeditiously proposed and publicly con-
sidered for adoption at the earliest opportunity.

(e) Implementation procedures. Provisions for implementing
the water quality standards are described in a document entitled Pro-
cedures to Implement the Texas Surface Water Quality Standards.

(f) Permit schedules to meet standards. Upon permit amend-
ment or permit renewal, the executive director or commission, as appro- _
priate, may establish interim effluent limitations to allow a permittee
time to modify effluent quality in order to attain final effluent limi-
tations. The duration of any interim effluent limitations may not be
longer than three years from the effective date of the permit issuance,
except in accordance with a temporary variance as described in subsec-
tion (d)(5) of this section.

(g) Temporary standards. Where a criterion is not attained and
cannot be attained for one or more of the reasons listed in 40 Code of
Federal Regulations (CFR) §131.10(g), then a temporary standard for
specific water bodies may be adopted in §307.10 of this title as an al-
terative to changing uses. A criterion which is established as a tem-
porary standard must be adopted in accordance with the provisions of
-subsection (d)(3) of this section. Specific reasons and additional pro-
cedures for justifying a temporary standard are provided in the stan-
dards implementation procedures. A temporary standard shall identify

the water body or water bodies where the criterion applies. A tempo-

rary standard will identify the numerical criteria that will apply during
the existence of the temporary standard. A temporary standard does
not exempt any discharge from compliance with applicable technol-
- ogy-based effluent limits. A temporary standard shall expire no later
than the completion of the next triennial revision of the Texas Surface

Water Quality Standards. When a temporary standard expires, subse- .

quent discharge permits will be issued to meet the applicable existing
water quality standards. If a temporary standard is sufficiently justified
in accordance with the provisions of subsection (b)(3) of this section,
it can be renewed during revisions of the Texas Surface Water Quality
Standards. A temporary standard cannot be established which would
impair an existing use.

(h) Effective date of standards. Except as provided in 40 CFR
§131.21 (EPA review and approval of water quality standards), these
rules shall become effective 20 days.after the date on which they are
filed in the office of the secretary of state. As to actions covered by 40
CFR §131.21, the rules shall become effective upon approval by EPA.

(i) Effectof conflict or invalidity of rule.

(1) If any provision of this chapter or its application to
any person or circumstances is held invalid, the invalidity does not
affect other provisions or applications of the provisions contained in
this chapter which can be given effect without the invalid provision or
application, and to this end the provisions of this chapter are severable.

(2) Totheextent of any irreconcilable conflict between pro-
visions of this chapter and other rules of the commission, the provisions
of this chapter shall supersede.

$307.3. Definitions and Abbreviations.

(a) - Definitions. The following words and terms, when used in
this chapter, shall have the defined meanings, unless the context clearly
indicates otherwise.

(1) Acute toxicity--Toxicity which exerts a stimulus severe
enough to rapidly induce an effect. The duration of exposure applicable
to acute toxicity is typically 96 hours or less. Tests of total toxicity
normally use lethality as the measure of acute impacts. (Direct thermal
impacts are excluded from definitions of toxicity.)

(2) Ambient--Refers to the existing water quality in a par-
ticular water body.

) (3) Attainable use--A .use which can be reasonably
achieved by a water body in accordance with its physical, biological,
and chemical characteristics whether it is currently meeting that use or
not. Guidelines for the determination and review of attainable uses are
provided in the standards implementation procedures. The designated
use, existing use, or presumed use of a water body may not necessarily
be the attainable use.

(4) Background--Refers to the water quality in a particular
water body that would occur if that water body were relatively unaf-
fected by human activities.

(5) Bedslope--Stream gradient, or the extent of the drop in
elevation encountered as the stream flows downhill. One measure of
bedslope is the elevation decline in meters over the stream distance in
kilometers.

(6) Best management practices--Schedules of activities,
maintenance procedures, and other management practices to prevent
or reduce the pollution of water in the state from point and nonpoint
sources, to the maximum extent practicable. Best management
practices also include treatment requirements, operating procedures,
and practices to control plant site runoff, spillage or leaks, sludge or
waste disposal, or drainage from raw material storage. .

(7) Bioaccumulative toxic--A chemical which is taken up
by aquatic organisms from water directly or through the consumption
of food containing the chemicals.

(8) Bioconcentration factor--A unitless value describing
the degree to which a chemical can be concentrated in the tissues of an
organism in the aquatic environment and which is absorbed directly
from the water. The bioconcentration factor is the ratio of a chemical’s
concentration in the tissue of an organism compared to that chemical’s
average concentration in the surrounding water.

(9) Biological integrity--The species composition, diver-
sity, and functional organization of a community of organisms in an
environment relatively unaffected by pollution.

(10) Chronic toxicity--Toxicity which continues for a long-
term period after exposure to toxic substances. Chronic exposure pro-
duces sub-lethal effects, such as growth impairment and reduced re-
productive success, but it may also produce lethality. The duration of
exposure applicable to the most common chronic toxicity test is seven
days or more.

(11) Classified--Refers to a water body that is listed and
described in Appendix A or Appendix C in §307.10 ofthis title (relating
to Appendices A - E). Site-specific uses and criteria for classified water
bodies are listed in Appendix A.
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(12) Contact recreation--Recreational activities involving a
significant risk of ingestion of water, including wading by children,
swimming, water skiing, diving, and surfing.

(13) Criteria--Water quality conditions which are to be met
in order to support and protect desired uses.

(14) Critical low-flow--Low-flow condition (e.g., 7Q2
flow) below which some standards do not apply. The impacts of
permitted discharges are analyzed at critical low-flow.

(15) Designated use--A use which is assigned to specific
water bodies in Appendix A or in Appendix D in §307.10 of this title.
Typical uses which may be designated for specific water bodies include
domestic water supply, categories of aquatic life use, recreation cate-
gories, and aquifer protection.

(16) Discharge permit--A permit issued by the state or a
federal agency to discharge treated effluent or cooling water into waters
of the state.

(17)  EC,~-The concentration of a toxicant that produces an
adverse effect on 50% of the organisms tested in a specified time period.

(18) E. coli--Escherichia coli, a subgroup of fecal co-
liform bacteria that is present in the intestinal tracts and feces of
warm-blooded animals. It is used as an indicator of the potential
presence of pathogens.

(19) Effluent--Wastewater discharged from any point
source prior to entering a water body.

(20) Enterococci--A subgroup of fecal streptococci bacte-
ria (mainly Streptococcus faecalis and Streptococcus faecium) that is
present in the intestinal tracts and feces of warm-blooded animals. Itis
used as an indicator of the potential presence of pathogens.

(21) Epilimnion--The upper mixed layer of a lake (includ-
ing impoundments, ponds, and reservoirs).

(22) Existing use--A use which is currently being sup-
ported by a specific water body or which was attained on or after
November 28, 1975.

(23) Fecal coliform--A portion of the coliform bac-
teria group which is present in the intestinal tracts and feces of
warm-blooded animals; heat tolerant bacteria from other sources can
sometimes be included. It is used as an indicator of the potential
presence of pathogens.

(24) Freshwaters--Inland waters which exhibit no measur-
able elevation changes due to normal tides.

(25) Halocline--A vertical gradient in salinity under con-
ditions of density stratification that is usually recognized as the point
where salinity exhibits the greatest difference in the vertical direction.

(26) Harmonic mean flow--A measure of mean flow in a
water course which is calculated by summing the reciprocals of the in-
dividual flow measurements, dividing this sum by the number of mea-
surements, and then calculating the reciprocal of the resulting number.

(27) Incidental fishery--A level of fishery which applies to
water bodies that are not considered to have a sustainable fishery but
which have an aquatic life use of limited, intermediate, high, or excep-
tional.

(28) Industrial cooling impoundment--An impoundment
which is owned or operated by, or in conjunction with, the water rights
permittee, and which is designed and constructed for the primary
purpose of reducing the temperature and removing heat from an
industrial effluent.

(29) Intermittent stream--A stream which has a period of
zero flow for at least one week during most years. Where flow records
are available, a stream with a 7Q2 flow of less than 0.1 ft¥/s is consid-
ered intermittent.

(30) Intermittentstream with perennial pools--An intermit-
tent stream which maintains persistent pools even when flow in the
stream is less than 0.1 ft¥/s.

(31) LC,--The concentration ofa toxicant that is lethal (fa-
tal) to 50% of the organisms tested in a specified time period.

(32) Method detection limit--The minimum concentration
of a substance thatcan be mieasured and reported with 99% confidence
that the analyte concentration is greater than zero and is determined
from analysis of a sample in a given matrix containing the analyte. The
method detection limit (MDL) is estimated in accordance with 40 CFR
136, Appendix B.

(33) Minimum analytical level-The lowest concentration
at which a particular substance can be quantitatively measured with a
defined accuracy and precision level, using approved analytical meth-
ods. The minimum analytical level is not the published method detec-
tion limit for an EPA-approved analytical method, which is based on
laboratory analysis of the substance in reagent (distilled) water. The
minimum analytical level is based on analyses of the analyte in the
matrix of concem (i.e., wastewater effluents). The executive director
will establish general minimum analytical levels that will be applica-
ble when information on matrix-specific minimum analytical levels is
unavailable.

(34) Mixing zone--The area contiguous to a discharge
where mixing with receiving waters takes place and where specified
criteria, as listed in §307.8(b)(1) of this title (relating to Application
of Standards), can be exceeded. Acute toxicity to aquatic organisms
is not allowed in a mixing zone, and chronic toxicity to aquatic
organisms is not allowed beyond a mixing zone.

(35) Noncontact recreation--Aquatic recreational pursuits
not involving a significant risk of water ingestion; including fishing,
commercial and recreational boating, and limited body contact inci-
dental to shoreline activity.

(36) Nonpersistent toxic--A toxic substance that readily
degrades in the aquatic environment, exhibits a half-life of less than
96 hours, and does not have a tendency to accumulate in organisms.

(37) Oyster waters--Waters producing edible species of
clams, oysters, or mussels.

(38) Persistent toxic--A toxic substance that is not readily
degraded and exhibits a half-life of 96 hours or more in an aquatic
environment.

(39) Pollution--The alteration of the physical, thermal,
chemical, or biological quality of, or the contamination of, any water
in the state that renders the water harmful, detrimental, or injurious to
humans, animal life, vegetation, or property or to the public health,
safety, or welfare, or impairs the usefulness or the public enjoyment of
the water for any lawful or reasonable purpose.

(40) Point source--Any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tun-
nel, conduit, well, discrete fissure, container, rolling stock, concen-
trated animal feeding operation, or vessel or other floating craft, from
which pollutants or wastes are or may be discharged into or adjacent to
any water in the state.

(41) Presumed use--A use which is assigned to generic cat-
egories of water bodies (such as perennial streams). Presumed uses are
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superceded by designated uses for individual water bodies in Appendix -

A or Appendix D of §307.10 of this title.

(42) Public drinking water supply--A water body desig-
nated to provide water to a public water system as defined in Chapter
290 of this title (relating to Public Drinking Water).

(43) Saltwater--A coastal water which has a measurable el-
evation change due to normal tides. In the absence oftidal information,
saltwater is generally considered to be a coastal water which typically
has a salinity of two parts per thousand or greater in a significant por-
tion of the water column.

(44) Salinity--The total dissolved solids in water after" all
carbonates have been converted to oxides, all bromide and iodide have
been replaced by chloride, and all organic matter has been oxidized.
For most purposes, salinity is considered equivalent to total dissolved
salt content. Salinity is normally expressed in parts per thousand.

(45) Seagrass propagation--A water-quality-related exist-
ing use which applies to saltwater with significant stands of submerged
seagrass.

(46) Segment--A water body or portion of a water body
which is individually defined and classified in the Texas Surface Water
Quality Standards. A segment is intended to have relatively homoge-
neous chemical, physical, and hydrological characteristics. A segment

. provides a basic unit for assigning site-specific standards and for ap-
plying water quality management programs of the agency. Classified
segments may include streams, rivers, bays, estuaries, wetlands, lakes,
OT TeServoirs.

(47) Settleable solids--The volume or weight of material
which will settle out of a water sample in a specified period of time.

(48) Seven-day, two-year low-flow (7Q2)--The lowest av-
erage stream flow for seven consecutive days with a recurrence interval
of two years, as statistically determined from historical data. As spec-
ified in §307.8 of this title, some water quality standards do not apply
_ at stream flows which are less than the 7Q2 flow. ‘

(49) Shellfish--Clams, oysters, mussels, crabs, crayfish,
lobsters, and shrimp.

(50) Significant aquatic life use--A broad characterization '
of aquatic life which indicates that a subcategory of aquatic life
use (limited, intermediate, high, or exceptional) is applicable. Some
aquatic life is expected to be present even in water bodies whichare not
designated for specific categories of aquatic life use. Some provisions
to protect aquatic life applies to any water body in the state whether
an aquatic life use is assigned or not. These provisions include the
general criteria in §307.4 of this title (relating to General Criteria), the -
numerical acute aquatic life criteria in §307.6(c) of this title (relating
to Toxic Materials), and the whole effluent toxicity requirements to
preclude acute toxicity to aquatic life in §307.6(e) of this title.

(51) Standard Methods for the Examination of Water and
Wastewater--A document describing sampling and analytical proce-
dures, which is published by the American Public Health Association,
American Water Works Association, and Water Environment Federa-
tion. The most recent edition of thisdocument s to be followed when-
ever its use is specified by these rules.

(52) ' Standards--The designation of water bodies for desir-
able uses and the narrative and numerical criteria deemed necessary to
protect those uses.

(53) Standards implementation procedures--Procedures
entitled Procedures to Implement the Texas Surface Water Quality

Standards, which are adopted by the commission and approved by
EPA as part of the State Continuing Planning Process.

(54) Storm water--Rainfall ranoff, snow melt runoff, sur-

. face runoff, and drainage.

(55) Storm water discharge--A point source discharge that
is composed entirely of storm water associated with an industrial activ-
ity, a construction activity, a discharge from a municipal separate storm
sewer system, or other discharge designated by the agency. "

(56) Stream order--A classification of stream size, where
the smallest, unbranched tributaries of a drainage basin are designated
first order streams. Where two first order streams join, a second order
stream is formed; and where two second order streams join, a third
order stream is formed, etc. For purposes of water quality standards
application, stream order is determined from USGS topographic maps
with a scale of 1:24,000.

(57) Surface water in the state--Lakes, bays, ponds, im-
pounding reservoirs, springs, rivers, streams, creeks, estuaries, wet-
lands, marshes, inlets, canals, the Gulf of Mexico inside the territorial
limits of the state (from the mean high water mark (MHWM) out 10.36

. miles into the Gulf), and all other bodies of surface water, natural orar-

tificial, inland or coastal, fresh or salt, navigable or nonnavigable, and

including the beds and banks of all water-courses and bodies of sur- . -

face water, that are wholly or partially inside or bordering the state or
subject to the jurisdiction of the state; except that waters in treatment
systems which are authorized by state or federal law, regulation, or per-
mit, and which are created for the purpose of waste treatment are not
considered to be water in the state.

(58) Sustainable Fisheries--Descriptive of water bodies
which potentially have sufficient fish production or fishing activity to
create significant long-terrn human consumption of fish. Sustainable
fisheries include perennial streams and rivers with a stream order
of three or greater; lakes and reservoirs greater than or equal to 150
acre-feet and/or 50 surface acres; all bays, estuaries, and tidal rivers.
Water bodies which are presumed to have sustainable fisheries include
all designated segments listed in Appendix A unless specifically
exempted. ‘ .

(59) Tidal--Descriptive of coastal waters which are subject
to the ebb and flow of tides. For purposes of standards applicability,
tidal waters are considered to be saltwater. Classified tidal waters in-
clude all bays and estuaries with a segment number that begins with
24xx, all streams with the word tidal in the segment name, and the Gulf
of Mexico. B :

(60) To discharge-Includes to deposit, qbnduct, drain,
emit, throw, run, allow to seep, or otherwise release or dispose of, or

“to allow, permit, or suffer any of these acts or omissions.

(61) Total Maximum Daily Load. (TMDL)--The total
amount of a substance that a water body can assimilate and still meet
the Texas Surface Water Quality Standards.

(62) Total dissolved solids--The amount of material (inor- -
ganic salts and small amounts of organic material) dissolved in water
and commonly expressed as a concentration in terms of milligrams per
liter. The term is equivalent to the term filterable residue, as used in
the publication entitled, Standard Methods for the Examination of Wa-
ter and Wastewater.

(63)  Total suspended solids--Total suspended matterinwa-
ter, which is commonly expressed as a concentration in terms of mil-
ligrams per liter. The term is equivalent to nonfilterable residue, as
used in the publication entitled, Standard Methods for the Examina-
tion of Water and Wastewater.
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(64) Total toxicity--Toxicity as determined by exposing
aquatic organisms to samples or dilutions of instream water or treated
effluent. Also referred to as whole effluent toxicity or biomonitoring.

(65) Toxicity--The occurrence of adverse effects to living
organisms due to exposure to toxic materials. Adverse effects caused
by conditions of temperature and dissolved oxygen are excluded from
the definition of toxicity. With respect to the provisions of §307.6(e)
of this title, which concerns total toxicity and biomonitoring require-
ments, adverse effects caused by concentrations of dissolved salts (such
as sodium, potassium, calcium, chloride, carbonate) in source waters
are excluded from the definition of toxicity. Source water is defined
as surface water or groundwater that is used as a public water supply
or industrial water supply (including a cooling-water supply). Source
water does not include brine water that is produced during the extrac-
tion of oil and gas, or other sources of brine water that are substantially
uncharacteristic of surface waters in the area of discharge. In addition,
adverse effects caused by concentrations of dissolved salts which are
added to source water by industrial processes are not excluded from the
requirements of §307.6(e) of this title, except as specifically noted in
§307.6(e)(2)(B) of this title, which concerns requirements for toxicity
testing of 100% effluent. This definition of toxicity does not affect the
standards for dissolved salts in this chapter other than §307.6(e) of this
title. The standards implementation procedures contain provisions to
protect surface waters from adverse effects of dissolved salts and meth-
ods to address the effects of dissolved salts on total toxicity tests.

(66) Toxicity biomonitoring--The process or act of deter-
mining total toxicity. Documents which describe procedures for tox-
icity biomonitoring are cited in §307.6 of this title. Also referred to
simply as biomonitoring.

(67) Water-effects ratio--The water-effects ratio is calcu-
lated as the toxic concentration (LC,)) of a substance in water at a par-
ticular site, divided by the toxic concentration of that substance as re-
ported in laboratory dilution water. The water-effects ratio can be used
to establish site-specific acute.and chronic criteria to protect aquatic
life. The site-specific criterion is equal to the water-effects ratio times
the statewide aquatic life criterion in §307.6(c) of this title.

(68) Water quality management program--The agency’s
overall program for attaining and maintaining water quality consistent
with state standards, as authorized under the Texas Water Code, the
Texas Administrative Code, and the Clean Water Act, §§106, 205@),
208, 303(e) and 314 (33 United States Code, §§1251 et seq.).

(69) Wetland--An area (including a swamp, marsh, bog,
prairie pothole, or similar area) having a predominance of hydric soils
that are inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support and that under normal circumstances
supports the growth and regeneration of hydrophytic vegetation. The
term "hydric soil" means soil that, in its undrained condition, is satu-
rated, flooded, or ponded long enough during a growing season to de-
velop an anaerobic condition that supports the growth and regeneration
of hydrophytic vegetation. The term "hydrophytic vegetation" means a
plant growing in: water or a substrate that is at least periodically defi-
cient in oxygen- during a growing season as a result of excessive water
content. The term "wetland" does not include irrigated acreage used as
farmland; a man-made wetland of less than one acre; or a man-made
wetland for which construction or creation commenced on or after Au-
gust 28, 1989, and which was not constructed with wetland creation as
a stated objective, including but not limited to an impoundment made
for the purpose of soil and water conservation which has been approved
or requested by soil and water conservation districts. If this definition
of wetland conflicts with the federal definition in any manner, the fed-
eral definition prevails.

(70) Wetland water quality functions--Attributes of
wetlands that protect and maintain the quality of water in the state,
which include storm water storage and retention and the moderation
of extreme water level fluctuations; shoreline protection against
erosion through the dissipation of wave energy and water velocity,
and anchoring of sediments; habitat for aquatic life; and removal,
transformation, and retention of nutrients and toxic substances.

(71) Zone of initial dilution--The small area at the imme-
diate point of discharge where initial dilution with receiving waters oc-
curs, and whichmaynot meet certain criteria applicable to the receiving
water. A zone of initial dilution is substantially smaller than a mixing
zone.

(b) Abbreviations. The following abbreviations apply to this
chapter:

(1) AP--aquifer protection.

(2) BMP--best management practices.

(3) AS--agricultural water supply.

(4) CASRN--Chemical Abstracts Service Registry num-

ber.

(5) CFR--Code of Federal Regulations.

(6) Cl'—chloride.

(7) CR--contact recreation.

(8) DO--dissolved oxygen.

(9) E--exceptional aquatic life use.

(10) EPA--United States Environmental Protection
Agency.

(11) degrees F--Degree(s) Fahrenheit.
(12) ft3/s--cubic feet per second.

(13) H--highaquatic life use.

(14) I-intermediate aquatic life use.
(15) IS—industrial water supply.

(16) L--limited aquatic life use.

(17) MCL--maximum contaminant level (for public drink-
ing water supplies).

(18) mg/L--milligrams per liter.

(19) ml--milliliter.

(20) MS4--municipal separate storm sewer system.
(21) N--navigation.

(22) NCR--noncontact recreation.

(23) NPDES--National Pollutant Discharge Elimination
System, as set out in the Clean Water Act, §402 (33 United States
Code 1342).

(24) O--oyster waters.

(25) PS--public water supply.

(26) 7Q2--seven-day, two-year low-flow.
(27) SO,?--sulfate.

(28) TDS--total dissolved solids.

(29) TMDL--total maximum daily load.
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(30) TPDES--Texas Pollutant Discharge Elimination Sys-

tem.
(31
(32)

TSS--total suspended solids.

USFDA--United States Food and Drug Administra-
tion. :

USGS--United States Geological Survey.
"WF--waterfowl habitat.

(33)
(34)
(35)
(36)
(37
$307.4.  General Criteria.

(@) Application The general criteria set forth in this section
apply to surface water in the state and specifically apply to substances
attributed to waste discharges or the activities of man. General criteria
do notapplytothose instances in whichsurface water, as a result of nat-
ural phenomena, exhibit characteristics beyond the limits established
by this section. General criteria are superseded by specific exemptions
stated in this section or in §307.8 of this title (relating to the Applica-.
tion of Standards), or by site-specific water quality standards for clas-
sified segments. Provisions of the general criteria remain in effect in
mixing zones or below critical low-flow conditions unless specifically

“exempted in §307.8 of this title.

WQM--water quality management.
pg/L-~micrograms per liter.

ZID--zone of initial dilution,

(b) Aesthetic parameters.

(1) Concentrations of taste and odor producing substances
shall not interfere with the production of potable water by reasonable
water treatment methods, impartunpalatable flavor to food fish includ-
ing shellfish, result in offensive odors arising from the waters, or oth-
erwise interfere with the reasonable use of the water in the state.

(2) Surface water shall be essentially free of floating debris
and suspended solids thatare conducive toproducing adverse responses
in aquatic organisms or putrescible sludge deposits or sediment layers
which adversely affect benthic biota or any lawful uses.

(3) Surface waters shall be essentially free of settleable
SOlldS conducive to changes in flow characteristics of stream channels
or the untimely filling of surface water iri the state. This provision
does not prohibit dredge and fill activities which are permitted in
accordance with the Federal Clean Water Act.

(4) Surface waters shall be maintained in an aesthetically
attractive condition.

. (5) Wastedischarges shall not cause substantial and persis-
tent changes from ambient conditions of turbidity or color.

(6) There shall be no foaming or frothing of a persistent
nature.

(7) Surface waters shall be maintained so that oil, grease,
or related residue will not produce a visible film of oil or globules of
grease on the surface or coat the banks or bottoms of the watercourse;
orcause toxicity to man, aquatic life, or terrestrial life in accordance
with subsection (d) of this section.

(c) Radiological substances. Radioactive materials shall not
be discharged in excess of the amount regulated by Chapter 336 of this
title (relating to Radioactive Substance Rules).

(d) Toxic substances. Surface waters will not be toxic to man -
from ingestion of water, consumption of aquatic organisms, or contact
with the skin, or to terrestrial or aquatic life. Additional requirements

and criteria for toxic substances are specified in §307.6 of this title (re-
lating to Toxic Materials). Criteria to protect aquatic life from acute
toxicity apply to all surface waters in the state except as specified in
§307.8(a)(2) of this title. Criteria to protect aquatic life from chronic
toxicity apply to surface waters with a significant aquatic life use of lim-
ited, intermediate, high, or exceptional as designated in §307.10 of this
title (relating to Appendices A - E) or as determined on a case-by-case
basis in accordance with subsection (1) of this section. Toxic criteria
to protect human health for consumption of fish apply to waters with a
sustainable orincidental fishery, as described in §307.6(d) of this title.
Additional criteria apply to water in the state witha public drinking wa-
ter supply use, as described in §307.6(d) of this title. The general pro-
visions of this subsection do not change specific provisions in §307.8
of this title for applying toxic criteria.

(e) Nutrients. Nutrients from permitted discharges or other
controllable sources shall not cause excessive growth of aquatic vegeta-
tion which impairs an existing, attainable, or designated use. Site-spe-
cific nutrient criteria, nutrient permit limitations, and/or separate rules
to control nutrients in individual watersheds will be established where
appropriate after notice and opportunity for public participation and
proper hearing.

(f) Temperature. Consistent with §307.1 of this title (relating
to General Policy Statement) and in accordance with state water rights
permits, temperature in industrial cooling lake impoundments and all

other surface waterin the state shall be maintained so as to not interfere

with the reasonable use of such waters. Numerical temperature criteria
have not been specifically established for industrial cooling lake im-
poundments, which in most areas of the state contribute to water con-
servation and water quality objectives. With the exception of indus-
trial cooling impoundments, temperature elevations due to discharges
of treated domestic (sanitary) effluent, and within designated mixing
zones, the following temperature criteria, expressed as a maximum

_ temperature differential (rise over ambient) are established: freshwater

streams--5 degrees Fahrenheit; freshwater lakes and impoundments--3
degrees Fahrenheit; tidal river reaches, bay and gulf waters--4 degrees
Fahrenheit in fall, winter, and spring, and 1.5 degrees Fahrenheit in
summer (June, July, and August). Additional temperature criteria (ex-
pressed as maximum temperatures) for classified segments are speci-
fied in Appendix A of §307.10 of this title.

(g) Salinity.

_ (1) Concentrations and the relative ratios of dissolved min-
erals such as chlorides, sulfates, and total dissolved solids will be main-
tained such that existing, designated, and attainable uses will not be
impaired.

(2) Criteria for chlorides, sulfates, and total dissolved
solids for classified freshwater segments are specified in Appendix A
of §307.10 of this title.

(3) Salinity gradients in estuaries will be maintainedto sup-
port attainable estuarine dependent aquatic life uses. Numerical salin-
ity criteria for Texas estuaries have not been established because ofthe
high natural variability of salinity in estuarine systems, and because
long-term studies by state agencies to assess estuarine salinities are still
ongoing. Absence of numerical criteria shall not preclude evaluations
and regulatory actions based on estuarine salinity, and careful consid-
eration will be given to all activities which may detrimentally affect
salinity gradients.

(h) Aquatic life uses and dissolved oxygen.

(1) Dissolved oxygen concentrations shall be sufficient to
support existing, designated, and attainable aquatic life uses. Aquatic-
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life use categories and corresponding dissolved oxygen criteria are de-
scribed in §307.7(b)(3) of this title (relating to Site-specific Uses and
Criteria).

(2) Aaquaticlifeuse categories and dissolved oxygen crite-
ria for classified segments are specified in Appendix A of §307.10 of
this title. Aquatic life use categories and dissolved oxygen criteria for
other specific water bodies are specified in Appendix D of §307.10 of
this title. Where justified by sufficient site-specific information, dis-
solved oxygen criteria which differ from §307.7(b)(3) of this title may
be adopted for a particular water body in §307.10 of this title.

(3) Perennial streams, rivers, lakes, bays, estuaries, and
other appropriate perennial waters which are not specifically listed
in Appendix A or D of §307.10 of this title are presumed to have a
high aquatic life use and.corresponding dissolved oxygen criteria. In
accordance with results from statewide ecoregion studies, unclassified
perennial streams in southeast and northeast Texas are assigned
dissolved oxygen criteria as indicated in §307.7(b)(3)(A)(ii) of this
title. Higher uses will be protected where they are attainable.

(4) When water is present in the streambed of intermittent
streams, a 24-hour dissolved oxygen mean of at least 2.0 mg/L and an
absolute minimum dissolved oxygen concentration of 1.5 mg/L will be
maintained. Intermittent streams which are not specifically listed in
Appendix A or D of §307.10 of this title are considered to not have
a significant aquatic life use except as indicated below in this subsec-
tion. For intermittent streams with seasonal aquatic life uses, dissolved
oxygen concentrations commensurate with the aquatic life uses will be
maintained during the seasons in whichthe aquatic life uses occur. Un-
classified intermittent streams with significant aquatic life uses created
by perennial pools are presumed to have a limited aquatic life use and
corresponding dissolved oxygen criteria. Higher uses will be protected
where they are attainable.

(i) Agquatic life uses and habitat. Vegetative and physical com-
ponents of the aquatic environment will be maintained or mitigated to
protect aquatic life uses. Procedures to protect habitat in permits for
dredge and fill activitiesare specified in Federal Clean Water Act, §404
and in Chapter 279 ofthistitle (relating to Water Quality Certification).

(G) Aquatic recreation. Existing, designated, and attainable
uses of aquatic recreation will be maintained, as determined by cri-
teria that indicate the potential presence of pathogens. Categories of
recreation and applicable criteria are established in §307.7(b)(1) of this
title. Contact recreation is presumed as a use for all water bodies ex-
cept where listed otherwise for specific water bodies in Appendix A of
§307.10 of this title.

(k) Antidegradation. Nothing in this section shall be construed
or otherwise utilized to supersede the requirements of §307.5 of this
title (relating to Antidegradation).

(1) Assessment of unclassified waters. Waters which are not
specifically listed in Appendices A or D of §307.10 of this title are
designated for the specific uses that are attainable or characteristic of
those waters. Upon administrative or regulatory action by the execu-
tive director or commission which affects a particular unclassified wa-
ter body, the characteristics of the affected water body will be reviewed
by the agency to determine which aquatic life uses are appropriate. Ad-
ditional uses so determined shall be indicated in public notices for dis-
charge applications. Uses which are not applicable throughoutthe year
in a particular unclassified water body will be assigned and protected
for the seasons in which such uses are attainable. Initial determinations
of use shall be consideredpreliminary, and in no way preclude redeter-
minations of use in public hearings conducted under the provisions of
the Texas Water Code. For unclassified waters where the presumed
minimum uses or criteria specified in this section are inappropriate,

site-specific standards may be developed in accordance with §307.2(d)
of this title (relating to Modification of Standards). Uses and criteria
will be assigned in accordance with this section and with §307.7(b)(3)
of this title. Procedures for assigning uses and criteria are described in
the standards implementation procedures. :

$307.5. Antidegradation.

(a) Application. The antidegradation policy and implementa-
tion procedures set forth in this section shall apply to actions regulated
under state and federal authority which would increase pollution of
the water in the state. Such actions include authorized wastewater dis-
charges, TMDLs, waste load evaluations, and any other miscellaneous
actions, such as those related to man-induced nonpoint sources of pol-
lution, which may impact the water in the state.

(b) Antidegradation policy. In accordance with the Texas Wa-
ter Code, §26.003, the following provisions establish the antidegrada-
tion policy of the agency.

(1) Tier 1. Existinguses and water quality sufficient to pro-
tect those existing uses will be maintained. Categories of existing uses
are the same as for designated uses, as defined in §307.7 of this title
(relating to Site-specific Uses and Criteria).

(2) Tier 2. No activities subject to regulatory action which
would cause degradation of waters which exceed fishable/swimmable
quality will be allowed unless it can be shown to the commission’s sat-
isfaction that the lowering of water quality is necessary for important
economic or social development. Degradation is defined as a lower-
ing of water quality by more than a de minimis extent, but not to the
extent that an existing use is impaired. Water quality sufficient to pro-
tect existing uses will be maintained. Fishable/swimmable waters are
defined as waters which have quality sufficient to support propagation
of indigenous fish, shellfish, and wildlife and recreation in and on the
water.

(3) Tier 3. Outstanding national resource waters are de-
fined as high quality waters within or adjacent to national parks and
wildlife refuges, state parks, wild and scenic rivers designated by law,
and other designated areas of exceptional recreational or ecological sig-
nificance. The quality of outstanding national resource waters will be
maintained and protected.

(4) Discharges which cause pollution thatareauthorized by
the Texas Water Code, the Federal Clean Water Act, or other applicable
laws will not lower water quality to the extent that the Texas Surface
Water Quality Standards are not attained.

(5) Anyone discharging wastewater which would consti-
tute a new source of pollution or an increased source of pollution from
any industrial, public, or private project or development will be re-
quired to provide a level of wastewater treatment consistent with the
provisions of the Texas Water Code and the Clean Water Act (33 United
States Code, §§1251 et seq.). As necessary, cost-effective and reason-
able best management practices established through the Texas Water
Quality Management Program shall be achieved for nonpoint sources
of pollution.

(6) Application of antidegradation provisions shall not pre-
clude the commission or executive director from establishing modi-
fied thermal discharge limitations consistent with the Clean Water Act,
§316(a) (33 United States Code, §1326).

(c) Antidegradation implementation procedures.
(1) Implementation for specific regulatory activities.

(A) For TPDES permits for wastewater, the process for
the antidegradation review and public coordination is described in the
standards implementation procedures.
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(B) For federal pennitsrelating to the discharge of fill or
dredged material under Federal Clean Water Act, §404, the antidegra-
dation policy and public coordination is implemented through the eval-
uation of alternatives and mitigation under Federal Clean Water Act,
§404(b)(1). State review of alternatives, mitigation, and requirements
to protect water quality may also be conducted for federal permits
which are subject to state certification, as authorized by Federal Clean

- Water Act, §401 and conducted in accordance with Chapter 279 ofthis

title (relating to Water Quality Certification).

(C) Other state and federal permitting and regulatory
activities which increase pollution of water in the state are also sub-
ject to the provisions of the antidegradation policy as established in
§307.5(a) and (b) of this title (relating to Antidegradation).

(2) General provisions for implementing the antidegrada-
tion policy.

(A) Tier 1 reviews will ensure that water quality is suf-
ficiently maintained so that existing uses are protected. All pollution
which could cause an impairment of water quality is subject to Tier 1
reviews. If the existing uses and criteria of a potentially affected water
body have not been previously determined, then the antidegradation
review will include a preliminary determination of existing uses and
criteria. Existing uses will be maintained and protected.

. (B) Tier 2 reviews apply to all pollution which could
cause degradation of water quality where water quality exceeds levels
necessary to support propagation of fish, shellfish, wildlife, and recre-
ation in and on the water (fishable/swimmable quality). Guidance for
determining which water bodies exceed fishable/swimmable quality is
contained in the standards implementation procedures. For dissolved
oxygen, analyses of degradation under Tier 2 will utilize the same crit-
ical conditions as are used to protect instream criteria. For other pa-
rameters, appropriate conditions may vary. Conditions for determin-
ing degradation will be commensurate with conditions for determnining
existing uses. The highest water quality sustained since November 28,
1975 (in accordance with EPA Standards Regulation 40 CFR 131) de-
fines baseline conditions for determinations of degradation.

(C) Tier 3 reviews apply to all pollution which could"
cause degradation of outstanding national resource waters. Outstand-
ing national resource waters are those specifically designated in this
chapter.

(D) When degradation of waters exceeding fish- -

able/swimmable quality is anticipated, a statement that the antidegra- -
dation policy will be pertinent to the pernit action will be included
in the public notice for the pennit application or amendment. If no
degradation is anticipated, the public notice will so state.

(E) Evidence can be introduced in public hearings, or
through the public comment process, concerning the determination of
existing uses and criteria; the assessment of degradation under Tier
1, Tier 2, and Tier 3; the social and economic justification for low-
ering water quality; requirements and conditions necessary to preclude
degradation; and any other issues which bear upon the implementation
of the antidegradation policy.

(F) Interested parties will be given the opportunity to
provide comments and additional information concerning the determi-
nation of existing uses, anticipated impacts of the discharge, baseline
conditions, and the necessity of the discharge for important economic
or social development if degradation of water quality is expected under
Tier 2.

(G) The antidegradation policy and the general provi-
sions for implementing the antidegradation policy apply to the determni-
nation of TMDLs and to waste load evaluations which allow an increase

in loading. If the TMDL or waste load evaluation indicates that degra-
dation of waters exceeding fishable/swimmable quality is expected, the
public hearing notice will so state. Permits which are consistent with
an approved TMDL or waste load evaluation under this antidegrada-
tion policy will not be subjected to separate antidegradation review for
the specific parameters that are addressed by the TMDL or waste load
evaluation. -

$§307.6. Toxic Materials.

(a) Application. Standards and procedures set forth in this sec-
tion shall be applied in accordance with §307.8 of this title (relating to
Application of Standards) and §307.9 of this title (relating to Determi-
nation of Standards Attainment). -

(b) General provisions.

(1) Water in the state shall not be acutely toxic to aquatic
life in accordance with §307.8 of this title.

(2) Water in the state with designated or existing aquatic
life uses shall not be chronically toxic to aquatic life, in accordance
with §307.8 of this title.

(3) Water in the state shall be maintained to preclude ad-
verse toxic effects on human health resulting from contact recreation,
consumption of aquatic organisms, consumption of drinking water or
any combination of the three. Water in the state with sustainable fish-
eries and/or public drinking water supply uses will not exceed appli-
cable human health toxic criteria, in accordance with subsection (d) of
this section and §307.8 of this title.

(4) Water in the state shall be maintained to preclude ad-
verse toxic effects on aquatic life, terrestrial wildlife, livestock, or do-
mestic animals, resulting from contact, consumption of aquatic organ-
isms, consumption of water, or any combination of the three.

(c) Specific numerical aquatic life criteria. .

(1) Numerical criteria are established in Table 1 for those
specific toxic substances for which adequate toxicity inforrnation is
available, and which have the potential for exerting adverse impacts
on water in the state.

Figure: 30 TAC §307.6(c)(1)

(2) Numerical criteria are based on ambient water quality
criteria documents published by EPA. EPA guidance criteria have been
appropriately recalculated to eliminate the effects of toxicity data for
aquatic organisms which are not native to Texas, in accordance with
procedures in the EPA guidance document entitled Guidelines for De-
riving Numerical Site-specific Water Quality Criteria (EPA 600/3-84-
099).

(3) Specific numerical acute aquaticlif e criteria areapplied
as 24-hour averages, and specific numerical chronic aquatic life criteria
are applied as seven-day averages.

(4) Ammonia and chlorine toxicity will be addressed by to-
tal toxicity biomonitoring requirements in subsection () ofthis section.

(5) Specific numerical aquatic life criteria for metals and
metalloids in Table 1 apply to dissolved concentrations where noted.
Dissolved concentrations can be estimated by filtration of samples prior
to analysis, or by converting from total recoverable measurements in
accordance with procedures approved by the commission in the latest
revision of the standards implementation procedures. Specific numer- -
ical aquatic life criteria for non-metallic substances in Table 1 apply to
total recoverable concentrations unless otherwise noted.

(6) Specific numerical acute criteria for toxic substances
are applicable to all waterin the state except for small zones of initial
dilution (ZIDs) at discharge points. Acute criteria may be exceeded
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within a ZID and below extremely low streamflow conditions (one-
fourth of critical low-flow conditions) in accordance with §307.8 of this
title (relating to Application of Standards). There shall be no lethality
to aquatic organisms which move through a ZID, and the sizes of ZIDs
are limited in accordance with §307.8 of this title. Specific numerical
chronic criteria are applicable to all waterin the state with designated or
existing aquatic life uses, except inside mixing zones and below critical
low-flow conditions, in accordance with §307.8 of this title. .

(7) For toxic materials for which specific numerical crite-
ria are not listed in Table 1, the appropriate criteria for aquatic life pro-
tection may be derived in accordance with current EPA guidelines for
deriving site-specific water quality criteria. Wheninsufficient data are
available to use EPA guidelines, the following provisions shall be ap-
plied in accordance with this section and §307.8 of this title:

(A) acutecriteria will be calculated as 0.3 of the LC,, of
the most sensitive aquatic species; LC, x (0.3)= acute criteria;

(B) concentrations of non-persistent toxic materials
shall not exceed concentrations which are chronically toxic (as
determined from appropriate chronic toxicity data or calculated as 0.1
ofacute LC, values) to the most sensitive aquatic species; LC,, x (0.1)
= chronic criteria;

(C) concentrations of persistent toxic materials that do
not bioaccumulate shall not exceed concentrations which are chron-
ically toxic (as determined from appropriate chronic toxicity data or
calculated as 0.05 of LC,, values) to the most sensitive aquatic species;
and

(D) concentrations of toxic materials that bioaccumu-
late shall not exceed concentrations thatare chronically toxic (as deter-
mined from appropriate chronic toxicity data or calculated as 0.01 of
LC,, values) to the most sensitive aquatic species.

(8) For toxic substances where the relationship of toxic-
ity is defined as a function of pH or hardness, numerical criteria are
presented as an equation based on this relationship. Appropriate pH
or hardness values for such criteria are listed for each basin in Table
2. Site-specific values for pH and hardness, are used where available.
Site-specific values for each segment are given in the standards imple-
mentation procedures.

Figure: 30 TAC §307.6(c)(8)

(9) Criteria for most metals are multiplied by a water-ef-
fects ratio in order to incorporate the effects of local water chemistry
on toxicity. The water-effects ratio is assumed to be equal to one ex-
cept where sufficient site-specific data are available to determine the
water-effects ratio for a particular water body or portion of a water
body. A water-effects ratio is only applicable to those portions of a
water body which are adequately addressed by site-specific data. Wa-
ter-effects ratios and resulting site-specific criteria which have been
determined for particular water bodies are listed in Appendix E when
standards are revised. A site-specific water-effects ratio which affects
an effluent limitation in a wastewater discharge permit, and which has
not been incorporated into Appendix E of §307.10 of this title (relat-
ing to Appendices A - E), will be noted in a public notice during the
permit application process. An opportunity for public comment will be
provided, and the water-effects ratio may be considered in any public
hearing on the permit application.

(10) Additional site-specific factors may indicate that the
numerical criteria listed in Table I are inappropriate for a particular
waterbody. These factors are applied as a site-specific standards mod-
ification in accordance with §307.2(d) of thistitle (relating to Modifi-
cation of Standards). The application of a site-specific standard must
not impair an existing, attainable, or designated use. Factors which

may justify a temporary variance or site-specific standards amendment
include the following:

(A) background concentrations of specific toxics of
concern in receiving waters, sediment, and/or indigenous biota;

(B) persistence and degradation rate of specific toxic
materials; .

(C) synergistic, additive, or antagonistic interactions of
toxic substances with other toxic or nontoxic materials;

(D) measurements of total effluent toxicity;

(E) indigenous aquatic organisms, which may have dif-
ferent responses to particular toxic materials;

(F) technological or economic limits of treatability for
specific toxic materials;

(G) bioavailability of specific toxic substances of con-
cem, as determined by water-effect ratio tests or other analyses ap-
proved by the agency; and

(H) new information concemning the toxicity of a par-
ticular substance.

(d) Specific numerical human health criteria.

(1) Numerical human health criteria are established in Ta-
ble 3.
Figure: 30 TAC §307.6(d)(1)

(2) Categories of human health criteria:

(A) concentration criteria in freshwaters to prevent con-
tamination of drinking water, fish and other aquatic life to ensure that
they are safe for human consumption. These criteria apply to freshwa-
ters which are designated or used for public drinking water supplies.
(Column A in Table 3);

(B) concentration criteria in freshwaters to prevent con-
tamination of fish and other aquaticlife to ensure that they are safe for
human consumption. These criteria apply to freshwater which have
sustainable fisheries, and which are not designated or used for public
water supply (Column B in Table 3);

(C) concentration criteria in saltwaters to prevent con-
tamination of fish and other aquatic life to ensure that they are safe for
human consumption. These criteria apply to saltwaters which have a
sustainable fishery (Column C in Table 3).

(3) Specific assumptions and procedures (except where
noted in Table 3).

(A) Sources for the toxicity factors to derive criteria
were derived from EPA’s Integrated Risk Information System (IRIS);
EPA Health Effects Assessment Summary Tables (HEAST); Assess-
ment Tools for the Evaluation of Risk (ASTER); and the computer pro-
gram, CLOGP3. Bioconcentration factors were converted to an aver-
age lipid concentration in fish tissue of 3%, except where noted.

(B) For known or suspected carcinogens (Types A, B,
B,, or C in IRIS), an incremental cancer risk level of 10-5 (1 in 100,000)
was used to derive criteria. A RfD (reference dose) was determined
for noncarcinogens and for carcinogens for which EPA has not derived
cancer slope factors.

(C) Consumption rates of fish and shellfish were esti-
mated as 10 grams per person per day for people living inland, and 15
grams per person per day for people living near the coast.

(D) Drinking water consumption rates were estimated
as 2.0 liters per person per day.
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(E) Forcarcinogens, a body-weight scaling factorof 3/4
power is used to convertdata on laboratory test animals to human scale.
Reported weights of laboratory test animals are used, and an average
weight of 70 kg is assumed for humans.

(F) Numerical human health criteria were derived in ac-
cordance with the general procedures and calculations in the EPA guid-
ance documents entitled Technical Support Document for Water Qual-
ity-based Toxics Control (EPA/505/2-90-001); and Guidance Manual
for Assessing Human Health Risks from Chemically Contaminated Fish
and Shellfish (EPA/503/8-89-002).

(G) Ifa calculated criterion to prevent contamination of

" drinking water and fish to ensure they are safe for human consump-

tion (Column A in Table 3) was greater than the applicable maximum

contaminant level (MCL) in Chapter 290 ofthis title (relating to Public
Drinking Water), then the MCL was used as the criterion.

(H) If the concentration of a substance in fish tissue
used forthese calculations was greater than the applicable United States
Food and Drug Administration Action Level for edible fish and shell-
fish tissue, then the acceptable concentration in fish tissue was lowered
to the Action Level for calculation of criteria.

(4) Human healthcriteria foradditional toxic materials will
be adopted by the comrnission as appropriate.

(5) Specific human health concentration criteria for water
are applicable to water in the state which has sustainable fisheries,
and/or designation or use as a public drinking water supply, except
within mixing zones and below harmonic mean stream flows, in ac-
cordance with §307.8 of this title. The following waters are considered
to have sustainable fisheries:

(A) all designated segments listed in Appendix A’ of’
§307.10 of this title, unless specifically exempted; -

(B) perennial streams and rivers with a stream order of
three or greater, as defined in §307.3 of this title (relating to Definitions
and Abbreviations);

(C) lakesand reservoirs greater than or equal to 150 acre
feet and/or 50 surface acres;

(D) all bays, estuaries, and tidal rivers; and
(E) any other waters which potentially have sufficient

fish production or fishing activity to create significant long-term human .

consumption of fish.

(6) Waters which are not considered to have a sustainable
fishery, but which have an aquatic life use, will be considered to have
an incidental fishery. Consumption rates assumed for incidental fish-
ery waters are 1.0 gram per person per day for inland waters, and 1.5
grams per person per day for saltwaters. Numerical criteria applicable-
to incidental fishery waters are therefore tentimes the criteria listed in
Columns B and C of Table 3.

(7) Specific human health criteria are applied as long term
average exposure criteria designed to protect populations over a life
time (70 years). Attainment measures for human health are addressed
in §307.9 of this title.

(8) Fortoxicmaterials of concem forwhich specific human
- health criteria are not listed in Table 3, the following provisions shall
apply.

(A) For known or suspected carcinogens (Types A, B,
B,, or C in EPA databases), a cancerrisk of 10 (1 in 100,000) shall be

applied to the most recent numerical criteria adopted by EPA and pub-
lished in the Federal Register. If an MCL or equivalent agency guide-
line for protection of drinking water sources is less than the resulting
criterion, then the MCL shall apply to public drinking water supplies
in accordance with paragraph (3)(G) of this subsection.

(B) For toxic materials not defined as carcinogens, the
most recent numerical criteria adopted by EPA and published in the
Federal Register shall be applicable. If an MCL or equivalent agency
guideline for protection of drinking water sources is less than the re-
sulting criterion, then the MCL shall apply to public drinking water
supplies in accordance with paragraph (3)(G) of this subsection.

(C) Inthe absence of available criteria, numerical crite-
ria may be derived from technically valid information and calculated
in accordance with the provisions of paragraph (3) of this subsection.

(9) Numerical criteria for bioconcentratable pollutants will
be derived in accordance with the general procedures in the EPA guid-

" ance document entitled, Assessment and Control of Bioconcentratable

Contaminants in Surface Waters (March 1991). The commission may
develop discharge permit limits in accordance with the provisions of
this section.

(10) Numerical human health criteria areexpressed as total

_recoverable concentrations for nonmetals, mercury, and selenium and

as dissolved concentrations for other metals and metalloids.

(11) Additional site-specific factors may indicate that the
numerical human health criteria listed in Table 3 are inappropriate for
a particular water body. These factors are applied as a site-specific
standards modification in accordance with §307.2(d) of this title (re-
lating to Modification of Standards). The application of site-specific
criteria shall not impair an existing, attainable, or designated use or af-
fect human health. Factors which may justify a temporary variance or
site-specific standards amendment include the following:

(A) background concentrations of specific toxics of
concem in receiving waters, sediment, and/or indigenous biota;

(B) persistence and degradation rate of specific toxic
materials;

(C) synergistic or antagonistic interactions of toxic sub-
stances with other toxic or nontoxic materials;

: (D) technological or economic limits of trcatablllty for
specific toxic materials;

(E) bioavailability of specific toxic substances of con-
cerm;

(F) local water chemistry and other site-specific condi-
tions which may alter the bioconcentration, bioaccumulation, or toxic-
ity of specific toxic substances;

(G) site-specific differences in the bioaccumulation re-
sponses of indigenous, edible aquatic organisms to specific toxic ma-
terials;

(H) local differences in consumption pattemns of fish
and shellfish or drinking water, but only if any changes in assumed
consumption rates will be protective of the local population that
frequently consumes fish, shellfish, or drinking water from a particular
water body; and

(I) new information concerning the toxicity of a partic-
ular substance.

(e) Total toxicity.

25 TexReg 7768 August 11, 2000 Texas Register



(1) Total (whole-effluent) toxicity of permitted discharges,
as determined from biomonitoring of effluent samples at appropriate
dilutions, will be sufficiently controlled to preclude acute total toxic-
ity in all water in the state with the exception of small zones of initial

_dilution (ZIDs) at discharge points and at extremely low streamflow
conditions (one-fourth of critical low-flow conditions) in accordance
with §307.8 of this title. Acute total toxicity levels may be exceeded in
a ZID, but there shall be no lethality to aquatic organisms which move
through a ZID, and the sizes of ZIDs are limited in accordance with
§307.8 of this title. Chronic total toxicity, as determined from biomon-
itoring of effluent samples, will be precluded in all water in the state
with existing or designated aquatic life uses except in mixing zones and
at flows less than critical low-flows, in accordance with §307.8 of this
title,

(2) General provisions for controlling total toxicity.

(A) Dischargers whose effluent has a significant poten-
tial for exerting toxicity in receiving waters will be required to conduct
whole effluent toxicity biomonitoring at appropriate dilutions.

(B) Inadditionto the otherrequirements of this section,
the effluent of discharges to water in the state shall not be acutely toxic
to sensitive species of aquatic life, as demonstrated by effluent toxicity
tests. Toxicity testing for this purpose shall be conducted on samples
of 100% effluent, and the criterion for acute toxicity shall be mortal-
ity of 50% or more of the test organisms after 24 hours of exposure.
This provision does not apply to mortality that is a result of an excess,
deficiency, or imbalance of dissolved inorganic salts (such as sodium,
calcium, potassium, chloride, or carbonate) which are in the effluent
and are not listed in Table 1 in subsection (c) of this section or which
are in source waters.

(C) The latest revisions of the following EPA publi-
cations provide methods for appropriate biomonitoring procedures:
Methods for Measuring the Acute Toxicity of Effluents and Receiving
Waters to Freshwater and Marine Organisms, Short-term Methods
Jor Estimating the Chronic Toxicity of Effluents and Receiving Waters
to Freshwater Organisms, Short-term Methods for Estimating the
Chronic Toxicity of Effluents and Receiving Waters to Marine and
Estuarine Organisms, and the Technical Support Document for
Water Quality-based Toxics Control. The use of other procedures
approved by the agency and EPA is also acceptable. Toxicity tests
must be conducted using representative, sensitive aquatic organisms
as approved by the agency, and any such testing must adequately
determine if toxicity standards are being attained.

(D) Iftoxicity biomonitoring resultsindicate that a dis-
charge is exceeding the restrictions on total toxicity in this section, then
the permittee shall conduct a toxicity identification evaluation and tox-
icity reduction evaluation in accordance with permitting procedures of
the commission. As a result of a toxicity reduction evaluation, addi-
tional conditions may be established in the permit. Such conditions
may include total toxicity limits, chemical specific limits, and/or best
management practices designed to reduce or eliminate toxicity. Where
sufficient to attain and maintain applicable numeric and narrative state
water quality standards, a chemical specific limit rather than a total tox-
icity limit may be established in the permit. Where conditions may be
necessary to prevent or reduce effluent toxicity, permits shall include
a reasonable schedule for achieving compliance with such additional
conditions.

(E) If a permittee demonstrates, using the toxicity iden-
tification evaluation and toxicity reduction evaluation procedures, that
diazinon is the primary cause of total toxicity, and that diazinon is ubig-
uitous within the wastewater system, the toxicity will be addressed in
clauses (i) and (ii) of this subparagraph. If diazinon is not the primary

cause of total toxicity, or if the permittee does not proceed with due
diligence in controlling and investigating toxicity, or if diazinon is not
ubiquitous within the wastewater system, the toxicity may be addressed
in accordance with subparagraph (D) of this paragraph.

(i) the permittee will be required to implement a
public education and awareness campaign designed to control the
introduction of diazinon into the wastewater system, and the permittee
will be required to conduct an investigation into the sources of
diazinon; and

(i) the permittee will be required to monitor for di-
azinon.

(F) Discharge pennit limits based on total toxicity may
be established in consideration of site-specific factors, but the appli-
cation of such factors shall not result in impairment of an existing, at-
tainable, or designated use. These factors are applied as a site-specific
standards modification in accordance with §307.2(d) of this title. A
demonstration that uses are protected may consist of additional effluent
toxicity testing, instream monitoring requirements, and/or other neces-
sary information as determined by the agency. Factors which may jus-
tify a temporary variance or site-specific standards amendment include
the following:

(i) background toxicity of receiving waters;

(ii) persistence and degradation rate of principal
toxic materials which are contributing to the total toxicity of the
discharge;

(iii) site-specific variables which may alter the im-
pact of toxicity in the discharge;

(iv) indigenous aquatic organisms, which may have
different levels of sensitivity than the species used for total toxicity
testing; and

(v) technological, economic, orlegal limits of treata-
bility or control for specific toxic materials.

$307.7.  Site-specific Uses and Criteria.

(a) Uses and numerical criteria are established on a site-spe-
cific basis in Appendices A, D, amd E of §307.10 of this title (relating
to Appendices A - E). Site-specific uses and numerical criteria may also
be applied to unclassified waters in accordance with §307.4(h) of this
title (relating to General Criteria) and §307.5(c) of this title (relating to
Antidegradation). Site-specific criteria apply specifically to substances
attributed to waste discharges or the activities of man. Site-specific
criteria do not apply to those instances in which surface waters exceed
criteria due to natural phenomena. The application of site-specific uses
and criteria is described in §307.8 of this title (relating to the Applica-
tion of Standards) and §307.9 of'thistitle (relating tothe Determination
of Standards Attainment). ’

(b) Appropriate uses and criteria for site-specific standards are
defined as follows.

(1) Recreation. Recreational use consists of two cate-
gories--contact recreation waters and noncontact recreation waters.
Classified segments are designated for contact recreation unless
elevated concentrations of indicator bacteria frequently occur due to
sources of pollution which cannot be reasonably controlled by existing
regulations or contact recreation is considered unsafe for other reasons
such as ship or barge traffic. In a classified segment where contact
recreation is considered unsafe for reasons unrelated to water quality,
a designated use of noncontact recreation may be assigned criteria
normally associated with contact recreation. A designation of contact
recreation is not a guarantee that the water so designated is completely
free of disease-causing organisms. Indicator bacteria, although not
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generally pathogenic, are indicative of potential contamination by
feces of warm blooded animals. The criteria for contact recreation are .
based on these indicator bacteria, rather than ‘direct measurements of
pathogens. Criteria are expressed as the number of "colony forming
units" of bacteria per 100 milliliters (ml) of water. Even where the
concentration of indicator bacteria is less than the criteria for contact
recreation, there is still some risk of contracting waterbome diseases.
Additional guidelines on minimum data requirements and procedures
for evaluating standards attainment are specified in the latest approved
versionl of the TNRCC Guidance for Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data. .

(A) Freshwater

(i) Contact recreation. The geometric mean of E,.
coli should not exceed 126 per 100 ml. In addition, single samples
of E. coli should not exceed 394 per 100 ml. Contact recreation ap-
plies to all bodies of freshwater except where specxﬁcally designated
otherwise in §307.10 of this title.

(i) Noncontact recreation. The geometric mean of
E. coli should not exceed 605 per 100 ml.

(B) Saltwater.

(i) Contact recreation. The geometric mean of En-
terococci should not exceed 35 per 100 ml. In addition, single samples

of Enterococci should not exceed 89 per 100 ml. Contact recreation .

applies to all bodies of saltwater, except where specifically designated
otherwise in §307.10 of this title.

(i) Noncontact recreation. The geometric mean of
Enterococci should not exceed 168 per 100 ml.

(C) Fecalcoliform bacteria. Fecal coliform bacteria can
be used as an alternative instream indicator of recreational suitability
until sufficient data are available for E coli or Enterococci. For seg-
ments designated as oyster waters in §307.10 of this title, fecal col-
iform can continue to be used as an indicator of recreational suitability
because fecal coliform is used as the indicator for suitability of oyster
water use as described in paragraph (3)(B) of this subsection. Fecal co-
liform can also continue to be used as a surrogate indicator in effluent
limits for wastewater discharges. Fecal coliform criteria are the same
for both freshwater and saltwater, as follows.

(i) Contact recreation. The.geometric mean of fecal
coliform should not exceed 200 per 100 ml. In addition, single samples
of fecal coliform should not exceed 400 per 100 ml.

(i) Noncontact recreation. Fecal coliform shall not
exceed 2,000 per 100 ml as a geometric mean. In addition, single sam-
_ ples of fecal coliform should not exceed 4,000 per 100 ml.

(D) Swimmingadvisory programs. For areas where lo-
cal jurisdictions or private property owners voluntarily provide public
notice or closure based on water quality, the use of any single-sample
or short-term indicators of recreational suitability are selected at the
discretion of the local managers of aquatic recreation. Guidance for
single-sample bacterial indicators is available in the EPA document en-
titled Ambient Water Quality Criteria for Bacteria--1986. Other short-
term indicators to assess water quality suitability for recreation--such
as measures of streamflow, turbidity, or rainfall--may also be appropri-
ate.

(2) Domestic water supply.

(A) Use categories. Domestic water supply consists of
two use subcategories--public water supply and aquifer protection.

(i) Public water supply. Segments designated for
public water supply are those known to be used or exhibit character-
istics that would allow them to be used as the supply source for public

-water systems, as defined by Chapter 290 of this title(relating to Water

Hygiene).

(i) Aquifer protection. Segments designated for
aquifer protection are capable of recharging the Edwards Aquifer.
The principal purpose of this use designation is to protect the quality
of water infiltrating into and recharging the aquifer. The designation
for aquifer protection applies only to those portions of the segments
so designated that are on the recharge zone, transition zone, or

" contributing zone as defined in Chapter 213 of this title (relating to

the Edwards Aquifer). Chapter 213 of this title establishes provisions
for activities in the watersheds of segments which are designated for
aquifer protection.

(B) Use criteria. The following use criteria apply to
both domestic water supply use subcategories.

(i) Radioactivity associated with dissolved minerals
in the freshwater portions of river basin and coastal basin waters should
not exceed levels established by drinking water standards as specified

in Chapter 290 of this title unless the conditions are of natural origin.

(if) Surface waters utilized for domestic water sup-
ply shall not exceed toxic material concentrations that prevent them
from being treated by conventional surface water treatment to meet
drinking water standards as specified in Chapter 290 of this title.

(iii) Chemical and microbiological quality of
surface waters used for domestic water supply should conform to
drinking water standards as specified in Chapter 290 of this title.

(3) Aquatic life. The establishment of numerical criteria
foraquatic life is highly dependent on desired use, sensitivities ofusual
aquatic communities, and local physical and chemical characteristics.
Five subcategories of aquatic life use are established. They include
limited, intermediate, high, and exceptional aquatic life and oysterwa-
ters. Aquatic life use subcategories designated for segments listed in
Appendix A of §307.10 of this title recognize the natural variability of
aquatic community requirements and local environmental conditions.

(A) Dissolved oxygen.

(i) The characteristics and associated dissolved oxy-
gen criteria for limited, intermediate, high, and exceptional aquatic life -
use subcategories are indicated in Table 4.
Figure: 30 TAC §307.7(b)(3)(A)(i)

(i) The dissolved oxygen criteria and associated
critical low-flow values in Table S apply to streams which have sig-
nificant aquatic life uses, and to streams which are specifically-listed
in Appendix A or D of §307.10 of this title. The criteria in Table 5
apply to streams in Texas which are east of a line defined by Interstate
Highway 35 and 35W from the Red River to the community of Moore
in Frio County, and by US. Highway 57 from the community of
Moore to the Rio Grande. The critical low-flow values in Table 5
(at the appropriate stream bedslope) will be utilized as headwater
flows when the flows are larger than applicable 7Q2 flows, in order
to determine discharge effluent limits necessary to achieve dissolved
oxygen criteria. For streams which have bedslopes less than the
minimum bedslopes in Table 5, the flows listed for the minimum
bedslope of 0.1 m/km will be applicable. For streams which have
bedslopes greater than the maximum bedslope in Table 5, the flows
listed for the maximum beds lope of 24 m/km will be applicable. The
required effluent limits will be those necessary to achieve each level of
dissolved oxygen (as defined in clause (i) of this subparagraph, Table
4) at or below an assigned, designated, or presumed aquatic life use.
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Presumed aquatic life uses will be in accordance with those required
by §307.4(h) of this title. The dissolved oxygen criteria in Table 5 do
not apply to tidal streams.

Figure: 30 TAC §307.7(b)(3)(A)(ii)

(iij) The dissolved oxygen criteria in Table 5 are
based upon data from the agency’s least impacted stream study
(Texas Aquatic Ecoregion Project). Results of this study indicate a
strong dependent relationship for average summertime background
dissolved oxygen concentrations and several hydrologic and physical
stream characteristics--particularly bedslope (stream gradient) and
stream flow. The dissolved oxygen criteria in Table 5 are derived
from a multiple regression equation for the eastern portion of Texas
as defined in clause (ii) of this subparagraph. Further explanation of
the development of the regression equation and its application will be
contained in the standards implementation procedures.

(iv) The critical low-flow values in Table 5 may be
adjusted based on site-specific data relating dissolved oxygen concen-
trations to factors such as flow, temperature, or hydraulic conditions in
accordance with the standards implementation procedures. Site-spe-
cific, critical low-flow values require approval by the agency. EPA will
review any site-specific, critical low-flow values that could affect per-
mits or other regulatory actions that are subject to approval by EPA.
Critical low-flow values which have been determined for particular
streams are listed in §307.10 of this title when standards are revised.

(B) Oyster waters.

(i) A 1,000 foot buffer zone, measured from the
shoreline at ordinary high tide, is established for all bay and gulf
waters, except those contained in river or coastal basins as defined in
§307.2 of this title (relating to Description of Standards). Recreational
criteria for indicator bacteria, as specified in §307.10(b)(1) ofthis title,
are applicable within buffer zones.

(ii) Median fecal coliform concentration in bay and
gulf waters, exclusive of buffer zones, shall not exceed 14 colonies per
100 ml, with not more than 10% of all samples exceeding 43 colonies
per 100 ml.

(iii)  Oyster waters should be maintained so that con-
centrations of toxic materials do not cause edible species of clams, oys-
ters, and mussels to exceed accepted guidelines for the protection of
public health. Guidelines are provided by U. S. Food and Drug Ad-
ministration Action Levels for molluscan shellfish.

(4) Additional criteria.

(A) Chemical parameters. Site-specific criteria for
chloride, sulfate, and total dissolved solids are established as averages
over an annual period for either a single sampling point or multiple
sampling points.

(B) pH. Site-specific numerical criteria for pH are es-
tablished as absolute minima and maxima.

‘ (C) Temperature. Site-specific temperature criteria are
established as absolute maxima.

(D) Toxic materials. Criteria fortoxic materials are es-
tablished in §307.6 of this title (relating to Toxic Materials).

(5) Additional uses. Other basic uses, such as navigation,
agricultural water supply, industrial water supply, seagrass propaga-
tion, and wetland water quality functions will be maintained and pro-
tected for all water in the state in which these uses can be achieved.

$307.8. Application of Standards.

(@) Low-flow conditions.

(1) The following standards do not apply below seven-day,
two-year low-flows:

(A) site-specific criteria, as defined in §307.7 of this ti-
tle (relating to Site-specific Criteria and Uses) and listed in Appendices
A, D, and E of §307.10 of this title (relating to Appendices A - E);

(B) numerical chronic criteria for toxic materials as es-
tablished in §307.6 of this title (relating to Toxic Materials);

(C) total chronic toxicity restrictions as established in
§307.6 of this title;

(D) maximum temperature differentials as established
in §307.4(f) of this title (relating to General Criteria);

(E) dissolved oxygen criteria for unclassified waters, as
established in §307.4(h)(1) of this title; and

(F) aquatic recreation criteria for unclassified waters, as
established in §307.4(j) of this title and in §307.7(b)(1) of this title.

(2) Numerical acute criteria for toxic materials and preclu-
sion of total acute toxicity as established in §307.6 of this title are ap-
plicable at stream flows which are equal to or greater than one-fourth
of seven-day, two-year low-flows (7Q2).

(3) Low-flow criteriain Appendix B 0f §307.10 of this title
are solely for the purpose of defining the flow conditions under which
water quality standards apply to a given water body. Low-flow criteria
listed in Appendix B of §307.10 of this title are not for the purpose
of regulating flows in water bodies in any manner or requiring that
minimum flows be maintained in classified segments.

(4) Low-flow criteria defined in this section and listed in
Appendix B of §307.10 of this title apply only to river basin and coastal
basin waters. They do not apply to bay or gulf waters or reservoirs or
estuaries.

(5) Seven-day, two-year low-flows (7Q2) and harmonic
mean flows in Appendix B of §307.10 of this title were calculated
from historical U.S. Geological Survey (USGS) daily streamflow
records. The low-flow criterion was set at 0.1 of one cubic foot per
second (ft3/s) when the calculated 7Q2 was equal to or less than 0.1
of one ft3/s.

(6) Flow values will be periodically recomputed to reflect
alterations in the hydrologic characteristics of a segment, including
reservoir construction, climatological trends, and other phenomena.

(7) The general criteria are applicable at all flow conditions
except as specified in this section or in §307.4 of this title.

(8) Specifichuman health criteria for concentrations in wa-
ter to prevent contamination of fish and shellfish so as to ensure safety
for human consumption, as established in §307.6 of this title do not ap-
ply at'stream flows below the harmonic mean flow.

(b) Mixing zones. A reasonable mixing zone will be allowed
at the discharge point of permitted discharges into surface water in the
state, in accordance with the following provisions.

(1) The following portions of the standards do not apply
within mixing zones:
(A) site-specific criteria, as defined in §307.7 of this ti-
tle and listed in Appendices A, D, and E of §307.10 of this title;

(B) numerical chronic aquatic life criteria for toxic ma-
terials as established in §307.6 of this title;

(C) total chronic toxicity restrictions as established in
§307.6 of this title;
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(D) maximum temperature differentials as established
in §307.4(f) of this title; .

(E) dissolved oxygen criteria for unclassified waters, as
established in §307.4(h)(1) of this title;

_ (F) dissolved oxygen criteria for intermittent streams,
as established in §307.4(h)(2) of this title;

(G) aquatic recreation criteria for unclassified waters, . .

as established in §307.4(j) of this title and in §307.7(b)(1) of this title;

(H) specific human health criteria for concentrations in
water to prevent contamination of drinking water, fish and shellfish so
as to ensure safety for human consumption, as established in §307.6 of
this title.

(2) Numerical acute aquatic life criteria for toxic materials
and preclusion of total acute toxicity as established in §307.6 of this
title are applicable in mixing zones. Acute criteria and acute total tox-
icity levels may be exceeded in small zones of initial dilution (ZIDs)
at discharge points, but there shall be no lethality to aquatic organisms
which move through a ZID. ZIDs shall not exceed the following sizes:

(A) 60 feet downstream and 20 feet upstream from a
discharge point in a stream and river, and in addition, ZIDs in streams
and rivers shall not encompass more than 25% of the volume of stream
flow at or above seven-day, two-year low-flow conditions;

(B) a25-foot radius in all directions (or equivalent vol-
ume or area for diffuser systems) from a discharge point in a lake or
reservoir; and

(C) a 50-foot radius in all directions (or equivalent vol-
ume or area for diffuser systems) from a discharge point in a bay, tidal
river, or estuary.

(3) Provisions of the general criteria in §307.4 of this title
remain in effect in mixing zones unless specifically exempted in this
section.

(4) Waterquality standards donotapplyto treated effluents
at the immediate point of discharge--prior to any contact with either
ambient waters or a dry streambed. However, effluent total toxicity re-
quirements may be specified to preclude acute lethality near discharge
points, or to preclude acute and chronic instream toxicity.

(5) Where a mixing zone is defined in a valid permit of the
Texas Natural Resource Conservation Commission, the Railroad Com-
mission of Texas, or the EPA, the mixingzone defined in the permit will
apply. _ :

(6) Mixing zones shall not preclude passage of free-swim-
ming or drifting aquatic organisms to the extent that aquatic life use
is significantly affected, in accordance with guidelines specified in the
standards implementation procedures.

(7) Mixing zones will not overlap unless it can be demon-
strated that no applicable standards will be violated in the area of over-
lap. Existing and designated uses will not be impaired by the combined
impact of a series of contiguous mixing zones.

(8) Mixing zones will not encompass an intake for a do-
mesticdrinking watersupply. Thermal mixing zones are excepted from
this provision unless elevated temperatures adversely affect drinking
water treatment.

(9) Mixing zones will be individually specified for all
permitted domestic discharges with a permitted monthly average flow:
equal to or exceeding one million gallons per day and for all permitted
industrial discharges to water in the state (excepting discharges which
consist entirely of storm water runoff). For domestic discharges with

permitted monthly average flows less than one million gallons per day,
a small mixing zone will be assumed in accordance with guidelines
for mixing zone sizes specified in the standards implementation
procedures; and the executive director or commission may require
specified mixing zones as appropriate.

(10) The size of mixing zones for human health criteria
may vary from the size of mixing zones for aquatic life criteria.

(¢) Minimumanalytical levels. The specified definition of per-
mit compliance for a specific toxic material will not be lower than es-
tablished minimum analytical levels, unless that toxic material is of
particular concern in the receiving waters, or unless an effluent spe-
cific method detection limit has been developed in accordance with 40
CFR 136. Minimum analytical levels are listed in the standards imple-
mentation procedures.

(d) Once-through cooling water discharges. When a discharge
of once-through cooling water does not measurably alter intake concen-
trations of a pollutant, then water-quality based effluent limits for that
pollutant are not required. For facilities which intake and discharge
cooling-water into different water bodies, this provision only applies
if water quality and applicable water quality standards in the receiving
water are maintained and protected.

(e) Storm water discharges. Pollution in storm water shall not
impair existing or designated uses. Controls on the quality of storm
water discharges shall be based on best management practices, tech-
nology-based limits, or both in combination with instream monitoring
to assess standards attainment and to determine if additional controls
on storm water quality are needed. The implementation procedures
describe how water quality standards will be applied to TPDES storm
water discharges. The evaluation of instream monitoring data for stan-
dards attainment shall include the effects of storm water, as described
in §307.9 of this title (relating to the Determination of Standards At-
tainment).

$307.9. Determination of Standards Attainment.

(@) General standards attainment sampling and assessment
procedures. Unless otherwise stated in this chapter, additional details
conceming sampling procedures for the measurement, collection,
preservation and laboratory analysis of water quality samples are
provided in the latest version of the TNRCC Surface Water Quality
Monitoring Procedures Manual, the most recently published edition of
the book entitled Standard Methods for the Examination of Water and
Wastewater, 40 CFR 136, or other reliable sources acceptable to the
executive director.. Unless otherwise stated in this chapter, additional
details concerning how sampling data are evaluated to assess standards
compliance are provided in the latest approved version of the TNRCC
Guidance for Screening and Assessing Texas Surface and Finished
Drinking Water Quality Data.

(b) Representative samples to determine standards attainment
will be collected at locations approved by the agency. Samples col-
lected at non-approved locations may be accepted at the discretion of
the agency.

(c) Collection and preservation of water samples.

(1) To ensure that representative samples are collected and
to minimize alterations prior to analysis, collection and preservation
of attainment determination samples will be in accordance with pro-
cedures set forth in the most recently published edition of the book
entitled Standard Methods for the Examination of Water and Wastewa-
ter, the latest version of the TNRCC Surface Water Quality Monitoring
Procedures Manual, 40 CFR 36, or other reliable procedures accept-
able to the agency.
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(2) Bacterial and temperature determinations will be con-
ducted on samples or measurements taken approximately one foot be-
low the surface. Depth collection procedures for chloride, sulfate, total
dissolved solids, dissolved oxygen, and pH to determine standards at-
tainment may vary depending on the water body being sampled. Where
standards apply to the mixed surface layer, the depth of this layeris de-
termined in accordance with procedures in the latest approved version
of the TNRCC Guidance for Screening and Assessing Texas Surface
and Finished Drinking Water Quality Data. Standards for chloride,
sulfate, total dissolved solids, and pH are applicable to the mixed sur-
face layer, but a single sample taken near the surface normally provides
an adequate representation of these parameters.

(3) For dissolved oxygen, the following procedures are
generally applicable:

(A) Non-tidal flowing streams. The dissolved oxygen

criteria is applicable to the mixed surface layer, but a single sample
taken near the surface normally provides an adequate representation of
this parameter.

(B) Impoundments. Representative samples shall be
collected from the entire water column in the absence of thermal
stratification. Collection of representative samples shall be confined
to the epilimnion when an impoundment is thermally stratified.

(C) Tidal waters. Representative samples shall be col-
lected from the entire water column in the absence of density stratifi-
cation. Under conditions of density stratification, a composite sample
collected from the mixed surface layer shall be used to determine stan-
dards attainment,

(4) . For toxic materials, numerical aquatic life criteria are
applicable to water samples collected at any depth. Numerical human
health criteria are applicable to the average concentration from the sur-
face to the bottom. For the purposes of standards attainment for aquatic
life protection and human health protection, samples which are col-
lected at approximately one foot below the water surface will also be
acceptable for comparison to numerical criteria.

(d) Sample analysis.

(1) Numerical criteria. Procedures for laboratory analy-
sis will be in accordance with the most recently published edition of
the book entitled Standard Methods for the Examination of Water and
Wastewater, the latest version of the Texas Surface Water Quality Mon-
itoring Procedures Manual, 40 CFR 136, or other reliable procedures
acceptable to the agency.

(2) Radioactivity. Measurements will be made on filtered
samples to determine radioactivity associated with dissolved minerals
in accordance with current analytical methodology approved by the
EPA.

(3) Toxicity. Bioassay techniques will be selected as test-
ing situations dictate but will generally be conducted using representa-
tive sensitive organisms in accordance with §307.6 of this title (relating
to Toxic Materials).

(e) Sampling periodicity and evaluation.

(1) Chloride, sulfate, total dissolved solids (TDS). Stan-
dards attainment determinations shall be based on the average of mea-
surements taken over a period of at least one year. Results from all
monitoring stations within the segment will be averaged to allow for
reasonable parametric gradients. TDS determinations may be based on
measurements of specific conductance.

(2) Radioactivity. The impact of radioactive discharges on
the surface waters in Texas will be evaluated utilizing information de-
veloped by the Sanitary Engineering Research Laboratory at the Uni-
versity of Texas and presented in the June 30, 1960, report entitled,
Report on Radioactivity--Levels in Surface Waters--1958-1960.

(3) Bacteria. Standards attainment will be based on a geo-
metric mean of applicable samples and based on a single sample max-
imum, and data will be evaluated in accordance with the provisions of
§307.7(b)(1) of this title (relating to Site-specific Uses and Criteria).

(4) Toxic materials. Specific numerical acute toxic criteria
are applied as 24-hour averages, and specific numerical chronic toxic
criteria are applied as seven-day averages. Human health criteria are
applied as long-term average exposure criteria designed to protect pop-
ulations over alife time of 70 years. Refer to the latestapproved version
of the TNRCC Guidance jfor Screening and Assessing Texas Surface
and Finished Drinking Water Quality Data for sampling periodicity
and evaluation applicable to standards. Standards attainment for hu-
man health criteria will be based on the average of a minimum of four
samples collected over at least a one year period.

(5) Temperature and pH. Standards attainment based on
single measurements will be evaluated according to the latest approved
version of the TNRCC Guidance for Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data. .

(6) Dissolved oxygen.

(A) Criteria for daily (24-hour) average concentrations
will be compared to a time-weighted average of measurements taken
over a 24-hour period.

(B) Criteria for minimum concentrations will be com-
pared to individual measurements. When data are collected over a
24-hour period, any single measurement may be compared to the ap-
plicable minimum criterion.

(f) Biologicalintegrity. Biological integrity, whichis an essen-
tial component of the aquatic life categories defined in §307.7(b)(3) of
this title, is assessed by sampling the aquatic community. Attainment
of aquatic life use may be assessed by indices of biotic integrity which
are described in publicly available documents such as in the latest ver-
sion of the TNRCC Receiving Water Assessment Procedures Manual.

(g) Additional parameters. Assessment of narrative criteria
parameters shall be performed in accordance with the latest approved
version of the TNRCC Guidance for Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data.

$307.10. Appendices A - E.

The following appendices are integral components of this chapter of
the Texas Surface Water Quality Standards.

(1) Appendix A--Site-specific Uses and Criteria for Clas-
sified Segments:
Figure: 30 TAC §307.10(1)

(2) Appendix B--Low Flow Criteria:
Figure: 30 TAC §307.10(2)

(3) Appendix C--Segment Descriptions:
Figure: 30 TAC §307.10(3)

(4) Appendix D--Site-specific Receiving Water Assess-
ments:
Figure: 30 TAC §307.10(4)

(5) Appendix E-Site-specific Criteria:
Figure: 30 TAC §307.10(5)
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on July 28, 2000.

TRD-200005225

Margaret Hoffman -

Director, Environmental Law Division
- Texas Natural Resource Conservation Commission
" Effective date: August 17, 2000

Proposal publication date: February 4, 2000

For further information, please call: (512) 239-0348

¢ ¢ ¢
CHAPTER 312. SLUDGE USE, DISPOSAL,

AND TRANSPORTATION : _
SUBCHAPTER A. .GENERAL PROVISIONS

30 TAC §312.9

The Texas Natural Resource Conservation Commission
(TNRCC or commissioni) adopts an amendment to §312.9,
concerning Sludge Fee Program. The amendment is adopted
without changes to the proposed text as published in the May
19, 2000, issue of the Texas Register (25 TexReg 4482) and will
not be republished. )

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

The purpose of the change to Chapter 312 is to incorporate re-
cent changes required by House Bill (HB) 3288, 76th Legislature,
1999, which prohibit the TNRCC from charging disposal fees
for sewage sludge that has been treated to the lowest pathogen
density level provided by commission rules and that meets metal
concentration limits, vector attraction reduction, and pathogen
reduction requirements.

SECTION BY SECTION DISCUSSION
No sections were changed from the original proposal.
FINAL REGULATORY IMPACT ANALYSIS

Staff has reviewed the rulemaking in light of the regulatory anal-
ysis requirements of Texas Government Code, §2001.0225 and
has determined that the rulemaking does not meet the definition
of a major environmental rule as defined by the Texas Govern-
ment Code. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
adopted amendment is administrative in that it would eliminate
a fee for the disposal of sewage sludge that has been properly
treated. The removal of this fee should benefit persons involved
in the management of this material and therefore does not ma-
terially affect the economy in an adverse way. Elimination of the
fee promotes proper treatment of sewage sludge and does not
adversely affect the environment, or the public health and safety
of the state or a sector of the state.

In addition, the adopted rules do not exceed a standard set by
_federal law, exceed an express requirement of state law; or ex-
ceed a requirement of a delegation agreement. The amendment

implements the specific provisions of HB 3288, which removed
the commission’s authority to assess such a fee.

TAKINGS IMPACT ASSESSMENT

Staff has prepared a takings impact assessment for the rule un-
der Texas Government Code, 2007.043. Promulgation and en-
forcement of the rule will not burden private real property be-
cause the .action proposed removes fee requirements for dis-
posal of certain sludges. This action does not constitute a taking
of private property.

COASTAL MANAGEMENT PROGRAM CONSIS;FENCY RE-
VIEW

Staff has reviewed this rulemaking proposal and found that it

is subject to the Texas Coastal Management Program (CMP)
and is consistent with all applicable goals and policies of the
CMP. The rule conforms with §501.14(d) of the Coastal Coordi-
nation Act Implementation Rules by promoting the proper treat-
ment of sewage sludge to reduce pathogens as required by the
Texas Solid Waste Disposal Act, §361.022(c) through the elimi-
nation of a disposal fee on sewage sludge that has been properly
treated. Additionally, this rule amendment implements admin-
istrative changes without significantly affecting the current sub-
stantive requirements which provide for the protection of the en-
vironment and public health and safety.

HEARING AND COMMENTERS

No hearing requests were received on the proposal.
ANALYSIS OF TESTIMONY

No written commentswere received on the proposal.
STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code, §5.103,
which provides the commission with the authority to adopt any
rules necessary to carry out the powers and duties under the
provisions of the Texas Water Code and other laws of this state
and to establish and approve all general policies of the commis-
sion; and the Texas Solid Waste Disposal Act, Health and Safety
Code, §361.011, which provides the commission with the author-
ity to manage municipal waste and §361.013, which provides the
commission with the authority to adopt rules and establish fees
for the transportation and disposal of solid waste. The proposed
amendment implements HB 3288, 76th Legislature, 1999.

This agency hereby certifies thatthe adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority. ' : ’

_Filed with the Office of the Secretary of State on July 28, 2000. -

TRD-200005243

Margaret Hoffman

Diretor, Environmental Law Division

Texas Natural Resource Conservation Commission
Effective date: August 17, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 239-1966

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC |
ACCOUNTS
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