


*‘tiga**~~ Plan and *"***~ation Mea~=~"

T'he PN states that compensatory mitigation for aquatic resources will be required for single and

complete crossings of waters of the U.S. that exceed 0.10 acres of wetland and/or 300 linear feet of

stream. It is unclear why mitigation is intended only for crossings and features that exceed these Corps

of Engineers (COE) Nationwide Permit (NWP) thresholds given the action being considered is an

individual permit. The EPA continues to encourage mitigation for all unavoidable impacts to wetlands
;T J.S., and if any temporary fill activities are expected tobei o o1
f1 EPA suggests consideration of additional mit*~tion for th 1s

. v accomplish the mitigation, the applicant intends to purchase in-kind credits from an approved
mitigation bank for the unavoidable adverse impacts within the Upper Trinity watershed (HUC
12030105) then fulfill all remaining necessary mitigation requirements through the development of a
permittee-responsible mitigation (PRM) plan utilizing a watershed approach. The intent of this approach
is unclear. The EPA supports mitigation sequencing as presented in the 2008 Final Rule on
Compensatory Mitigation for Losses of Aquatic Resources. While watershed based permittee
responsible mitigation is certainly acceptable, it should meet the Final Rule threshold of “likely to be
successful and sustainable to maintain and improve the quality and quantity of aquatic resources within
the watershed.” Approved mitigation banks have gone through a rigorous process which, to some
extent, demonstrates this likelihood of success. Historically, a low percent: : of mitigation projects
done by permittees were found to be successful and/or sustainable over the long term. This is one of the
factors that led to the creation of the Mitigation Rule. In order for PRM to be approved for such a large
project of project impacts, we recommend that the Corps require the implementation of the District’s
2016 Mitigation Plan Template, specifically including Maintenance, Perpetual Site Protection, and
Performance Standards. In addition, we request special consideration that any PRM be within the Upper
Trinity watershed, close to the impact site, not include preservation, and provide clearly documented
equal or greater ecological values than what is available from mitigation options higher on the priority
list. All unavoidable impacts to streams should require mitigation, and this should be provided with
mitigation of streams of similar ecological condition. For example, creation of ephemeral streams to
offset impacts to intermittent streams may not be considered as equitable.

In  ms acompensatory mitigation plan, it is noted that the FRA EIS will adopt the final COE
approved mitigation plan. The EPA recommends a more detailed mitigation plan be shared for review
at the earliest stage possible to allow the public and commenting agencies to have a more complete
understanding of the proposed mitigation for unavoidable adverse impacts. These details would include
the quantity and type of credits needed for mitigation and the methodology utilized to determine the
required credits needed to ensure that compensation is adequate from a functional perspective.

Culvert Design and Aqu~*~ ' ‘fe Move~~*

The EPA would like to ensure that, at a minimum, the proposed structures meet the requirements of
Nationwide Permit (NWP) general condition (2) for Aquatic Life Movements. This condition states that
“all permanent and temporary crossings of waterbodies shall be suitably culverted, bridged, or otherwise
designed and constructed to maintain low flows to sustain the movement of those aquatic species”
(USACE, 2017, p. 40). The EPA recommends bottomless culverts where it is an appropriate design. The
permit condition further states “[i]f a bottomless culvert cannot be used, then the crossing should be
designed and constructed to minimize adverse effects to aquatic life movements” (USACE, 2017, p. 40).
If a bottomless culvert cannot meet the project design requirements, then the EPA recommends the use
of an embedded culvert.







