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Comments by the Texas Commission on Environmental Quality Regarding ADDITION OF A SUBSURFACE INTRUSION COMPONENT TO THE HAZARD RANKING SYSTEM
EPA Docket ID NO. EPA-HQ-SFUND-2010-1086; FRL-9925-69-OLEM
I. Summary of Proposed Action

On February 29, 2016, the United States Environmental Protection Agency (EPA) published in the Federal Register (Vol. 81, No. 39) the proposed rule titled Addition of a Subsurface Intrusion Component to the Hazard Ranking System.
The EPA is proposing to add a subsurface intrusion (SsI) component to the Hazard Ranking System (HRS) to expand the number of available options to evaluate potential threats to public health from releases of hazardous substances, pollutants, or contaminants. The HRS is the principal mechanism that EPA and the TCEQ use to evaluate sites for placement on the National Priorities List (NPL) and the State Superfund Registry, respectively. The current HRS considers releases to ground water, surface water, and air, as well as direct exposure to contamination such as soil. The proposed rule will add to the existing soil exposure pathway of the HRS to consider human exposures to hazardous substances, pollutants, or contaminants entering regularly occupied structures through SsI of vapors or ground water into an occupied structure. EPA states that the proposed addition is necessary as no present authority consistently and comprehensively addresses SsI contamination across all non-federal potential sites, particularly when SsI is the key exposure pathway. EPA does not expect that this proposed rulemaking will affect the status of sites currently on or proposed to the NPL. Additionally, EPA does not expect that this proposed change will result in additional site assessments or placement of more sites on the NPL per year. Rather, given limited budgets and possible increased costs for SsI assessments, EPA expects fewer assessments per year.
II. Comments

A. Addition of a Subsurface Intrusion Component to the Hazard Ranking System
Comment 1 – Lack of Concurrent Guidance
The proposed rule provides a framework for including the SsI component in the HRS.  However, the proposed rule does not provide sufficient information on how it will be implemented and how data will be obtained to evaluate this component.  TCEQ staff understands that the EPA intends to publish at least one guidance document that is intended to explain how this proposed rule should be implemented; however this will not occur until after publication of the final rule.  Given the absence of this guidance for states to review, the manner in which the EPA intends to implement the rule and obtain the data that is required to perform this evaluation remains unclear.  This is especially of concern for new sites in which a significant amount of data regarding the nature and extent of groundwater contamination has not yet been obtained.  As such, it is difficult for the TCEQ to provide comments on the proposed rule without being able to concurrently review the accompanying guidance document(s) which are intended to provide the means and methods of subsurface data collection.  Based on the potential impacts this guidance may have to state programs, TCEQ recommends that the draft rule not be finalized, until the corresponding guidance is developed so that states may have an opportunity to review and provide comments on these items.  
Comment 2 – Data Gaps
EPA has solicited input on several data gaps pertaining to the assessment and scoring of the SsI.  These data gaps include: determination of presence, extent, and characteristics of biologically active soil to weigh biodegradation factors; determination of dilution and air exchange rates in large buildings as compared to smaller residential structures; and consideration of source strength in performing an SsI evaluation.  The TCEQ is concerned that input received will be incorporated into the final rule without additional opportunity to evaluate and comment on data collection and implementation related to these items.  TCEQ would recommend not finalizing the rule until after the states have an opportunity to review and comment on how EPA intends to implement these items that may impact state programs. 
Comment 3 – Interim Response Actions
The proposed rule states that “generally, EPA considers vapor intrusion mitigation systems as ‘interim’ or ‘early’ response actions to promptly reduce threats to human health.”  The proposed rule also states that “vapor mitigation systems require ongoing monitoring and maintenance throughout the life of the system.”  The EPA has set a precedent at other sites by agreeing to a specified time for performing the necessary maintenance of the systems.  However, it is unclear how the EPA intends for maintenance to be performed for vapor intrusion mitigation systems after the specified time has ended and the systems are still needed in order to address “interim” response actions.  Even with focused, aggressive mitigation approaches to remove source areas, vapor intrusion concerns related to lingering groundwater contamination make the prospect of long-term “interim” response actions a reality.  The TCEQ seeks clarity on EPA’s intent for funding the continued maintenance of the mitigation systems.
Comment 4 – Resource Implications
EPA indicates that fewer assessments will be conducted per year and that they do not anticipate more sites will be added to the NPL.  From the information currently available, it appears there will be increased resource needs associated with the preliminary assessment and site inspection data collection efforts required for the SsI component evaluation at sites.  The TCEQ is concerned that there will be an increased inventory of sites that would not be evaluated by EPA due to limited resources.  This may impact state resources and limit the state’s ability to address other state Superfund projects.  In order to ensure that both EPA and state resources are maximized, the TCEQ again recommends not finalizing the rule until after the states have an opportunity to review and comment on the manner in which EPA intends to implement these items that may impact state programs.  
Comment 5 – Differing Criteria
Section 5.2.1.1.2.1 states that populations in structures that show no possible SsI route are not evaluated in this new component.  However, the proposed rule includes populations in regularly occupied structures within an area of subsurface contamination (ASC) where indoor air sampling has demonstrated that no observed exposure has occurred.  It appears that the proposed rule may be utilizing differing sets of criteria to establish whether populations in occupied structures are exposed or potentially exposed.
Comment 6 – High Bias for Inferred Contamination
The Preamble to the proposed rule explains that occupants of occupied structures within an ASC can be included as targets in cases where existing data indicate there are no documented observed exposures in the ASC.  Considering these populations as potential targets could create a high bias of the ASC value, as these populations are in fact not exposed.  This approach appears to conflict with other pathways where existing data that documents no observed releases prevents a reviewer from inferring contamination.
Comment 7 –Collection of Indoor Air Data to Eliminate Targets
Given the concerns outlined in Comments 4 and 5, EPA should clarify whether occupants of a building that is located within an ASC can be eliminated as potential targets if the indoor air sampling data demonstrates that there are no observed exposures.
Comment 8 – Expansion of Other Pathways to Define ASC
Although the Preamble to the proposed rule explains that the Soil Exposure Component and the newly proposed SsI component are independent (additive) under the soil exposure and SsI pathway, the TCEQ is concerned that the establishment of the ASC(s) depend on, and thus compel, the expansion of soil, groundwater, and air data collection in order to ascertain ASC boundaries, even if these migration pathways are not expected to significantly contribute to the site score.
Comment 9 – Level of Effort for Typical PA/SI

In general, it appears that the level of effort required to score a site for the SsI component is greater than the typical level of effort required to score all of the other existing HRS components.  The proposed rule is focused heavily on an Area of Observed Exposure (AOE) and an ASC at each site.  The information needed to verify that an area is an AOE (which includes indoor air sampling and background indoor air sampling), and the information needed to delineate an ASC (which likely includes groundwater sampling and/or soil vapor sampling) are both resource intensive endeavors that are beyond the scope of a typical PA/SI effort.  The practicality of collecting this additional information on each site needs to be addressed, preferably in guidance that is concurrent with the proposed rule.  
Comment 10 – Training

States, such as Texas, that are performing preliminary assessments and site inspections on behalf of the EPA will require training on how to implement the proposed rule and conduct the sampling that is described.  Quality assurance training will also be required for evaluating analytical sampling methods and data collected specifically for the SsI pathway.  It is unclear as to when or how EPA intends to provide this training to the states.
Comment 11 – Carcinogenic Risk Level
The rule proposes to use a carcinogenic risk level of 1 in 1 million (1x10-6) for screening purposes, which is consistent with other components in the HRS process.  Due to the uncertainty and variability associated with the SsI pathway, and bearing in mind EPA’s acceptable cancer risk range, EPA may want to consider a carcinogenic risk level of 1 in 100,000 (1x10-5) for screening purposes, which is the logarithmic center of the acceptable cancer risk range.  The purpose of the proposed rule is to allow an HRS evaluation to directly consider human exposure to hazardous substances, pollutants, or contaminants that enter regularly occupied structures through SsI in assessing a site’s relative risk.  Using a carcinogenic risk level of 1x10-5 would meet the purpose of the rule.  A 1x10-5 risk level would also be more useful in terms of screening, especially in terms of screening sites out that are the least likely to present an unacceptable risk.
Comment 12 – Inconsistencies with the 2015 EPA Vapor Intrusion Guidance

There are several inconsistencies between the 2015 EPA vapor intrusion guidance document (OSWER Technical Guide for Assessing and Mitigating the Vapor Intrusion Pathway from Subsurface Vapor Sources to Indoor Air) and the proposed rule.  Although some are explained in the technical support document that accompanies the proposed rule, others are not and this could lead to confusion for states who will ultimately use the proposed rule to score sites under the HRS process.  The following are just a few examples related to this issue.
12a – Background Indoor Air Concentrations

Although the approach for determining whether an indoor air concentration is above background is consistent with approaches described to determine background in other components of the HRS scoring system, it goes beyond and is more detailed than any description of how to determine background under the EPA vapor intrusion guidance document.  There will be difficulty in selecting background locations for indoor air, ensuring they are free of other indoor sources or significant outdoor ambient sources, and determining how to sample (number of structures to sample, number of locations within a structure, number of samples to collect to discern seasonal fluctuations).  This issue is a concern in terms of level of effort and defensibility.
12b – Structure Containment

The proposed rule provides a greater number of options in looking at building- or structure- specific factors in determining the potential for SsI of vapors by allowing scores to vary depending on the type of building and the way it is constructed.  This was not specifically contemplated in the EPA vapor intrusion guidance.  This is a welcome addition to the evaluation of SsI as it allows site-specific building parameters to be used in scoring for vapor intrusion; however, it becomes problematic and less useful when trying to evaluate a plume that underlies multiple structure types.
12c – Attenuation Factors/Depth Below Building Foundation

The proposed rule specifies a depth of 150 feet below a building foundation as the depth at which SsI no longer appears to be an issue, except in the presence of preferential pathways or certain geological subsurface conditions, like karst. This is a departure from the EPA vapor intrusion guidance document which looks at depths to 100 feet below a building foundation.  The proposed rule also provides relative scores that vary with depth ranges between 10 and 150 feet below a building foundation, which is not contemplated in the EPA vapor intrusion guidance.  EPA should provide a more thorough justification for the scores associated with these ranges and whether the ranges are applicable in situations other than for scoring of HRS sites.
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