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No. 141, Original

¢

In The
Supreme Court of the Anited States

¢

STATE OF TEXAS,

Plaintiff;
V.

STATE OF NEW MEXICO and
STATE OF COLORADO,

Defendants.

¢

On New Mexico’s Motion To Dismiss
Texas’s Complaint And The United States’
Complaint In Intervention And Motions
Of Elephant Butte Irrigation District
And El Paso County Water Improvement
District No. 1 For Leave To Intervene

¢

FIRST INTERIM REPORT
OF THE SPECIAL MASTER

This original jurisdiction action presents a ques-
tion of construction of the Rio Grande Compact, a 1938
agreement among the States of Colorado, New Mexico,
and Texas, approved by Congress in 1939, and pur-
posed to “effect[] an equitable apportionment” of “the
waters of the Rio Grande above Fort Quitman, Texas.”
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Act of May 31, 1939, ch. 155, 53 Stat. 785 [hereinafter
1938 Compact] (attached hereto as Appendix A).
Although the negotiators of the 1938 Compact in-
tended the compact “to remove all causes of present
and future controversy among these States and be-
tween citizens of one of these States and citizens of an-
other State with respect to the use of the waters of the
Rio Grande,” id. at 785, that lasting peace has not been
achieved, as evidenced by the periodic litigation be-
tween signatory States since the compact’s ratifica-
tion. See, e.g., Texas v. New Mexico, 342 U.S. 874 (1951);
Texas v. Colorado, 389 U.S. 1000 (1967).

The United States Supreme Court granted leave
to Texas in 2014 to file the instant Complaint, in which
Texas claims that various actions of New Mexico de-
prive Texas of water to which it is entitled under the
1938 Compact. See Texas v. New Mexico, 134 S. Ct.
1050 (2014). In its Order granting Texas leave to file
its Complaint, the Court also granted New Mexico
sixty days within which to file a motion to dismiss the
case. See id. With leave of the Court, see Texas v. New
Mexico, 134 S. Ct. 1783 (2014), the United States filed
a Complaint in Intervention to protect what it termed
“distinctively federal interests” concerning the effect
this dispute has on the Rio Grande Project, a federal
reclamation project operated by the Bureau of Recla-
mation of the Department of the Interior on the Rio
Grande between Elephant Butte Reservoir, located ap-
proximately 105 miles from the New Mexico-Texas bor-
der, and Fort Quitman, Texas. (A map of the Rio
Grande Basin is attached hereto as Appendix B; a
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map of the Rio Grande Project, as Appendix C.). On
April 30, 2014, New Mexico filed its motion to dismiss
both Texas’s Complaint and the United States’ Com-
plaint in Intervention in the nature of a motion under
Rule 12(b)(6) of the Federal Rules of Civil Procedure.
After the parties submitted briefing on the motion to
dismiss, the Court referred the motion to me for reso-
lution. See 135 S. Ct. 474 (2014).

On December 3, 2014, Elephant Butte Irrigation
District filed a motion to intervene as a party to these
proceedings, and on April 22, 2015, El Paso County Wa-
ter Improvement District No. 1 also filed a motion to
intervene as a party to these proceedings. After the
parties submitted responses to those motions, the

Court referred those motions to me for resolution as
well. See 136 S. Ct. 289 (2015); 135 S. Ct. 1914 (2015).

This First Interim Report of the Special Master
addresses those three pretrial motions. As discussed in
detail below, I recommend that this Court deny New
Mexico’s motion to dismiss Texas’s Complaint, but
grant New Mexico’s motion to dismiss the United
States’ Complaint in Intervention to the extent it fails
to state a claim under the 1938 Compact; rather, to the
extent that the United States has stated plausible
claims against New Mexico under federal reclamation
law, I recommend that the Court extend its original,
but not exclusive, jurisdiction pursuant to 28 U.S.C.
§ 1251(b)(2) and resolve the claims alleged in the Com-
plaint in Intervention for purposes of judicial economy
and due to the interstate and international nature of
the Rio Grande Project. Finally, I recommend that the
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Court deny the motions of the irrigation districts for
leave to intervene.

If the Court accepts my recommendations, the
next step in this case will be discovery. This is an ap-
propriate time for the Court to examine and consider
the issues that have arisen in the case to date. New
Mexico’s motion to dismiss presents major legal issues
that are critical to the ultimate resolution of this mat-
ter; its outcome will immediately shape the scope of
discovery moving forward and may encourage settle-
ment discussions among the parties. Also important is
the resolution of the motions of Elephant Butte Irriga-
tion District and El Paso County Water Improvement
District No. 1 requesting leave to intervene, as the res-
olution of those motions will assist the parties and the
Special Master in establishing the scope and procedure
of discovery.

1. Introduction

In its Complaint, Texas alleges that, under the Rio
Grande Compact, New Mexico is obliged to deliver
“specified amounts of Rio Grande water into Elephant
Butte Reservoir” and that, once thus delivered, “that
water is allocated and belongs to Rio Grande Project
beneficiaries in southern New Mexico and Texas, based
upon allocations derived from the Rio Grande Project
authorization and relevant contractual arrange-
ments.” Compl., at 2. Texas further alleges that for
these beneficiaries to receive the water, “it must be re-
leased from Rio Grande Project facilities and allowed
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to flow unimpeded through Rio Grande Project lands
in southern New Mexico, and then across the state line
into Texas.” Id. at 2-3.

Texas alleges that New Mexico, through the ac-
tions of its officers, agents, and political subdivisions,
has allowed the diversion of surface water and pump-
ing of groundwater within the boundaries of New Mex-
ico that is hydrologically connected to the Rio Grande
downstream of the Elephant Butte Reservoir, thereby
diminishing the amount of water that is released by
the Rio Grande Project into Texas by tens of thousands
of acre-feet! in violation of the 1938 Compact. Texas
seeks: (1) declaratory relief as to its rights to the waters
of the Rio Grande pursuant to the 1938 Compact; (ii)
an order compelling New Mexico to “deliver the waters
of the Rio Grande in accordance with the provisions of
the Rio Grande Compact and the Rio Grande Project
Act” and enjoining New Mexico from interfering with
or usurping the United States’ authority to operate the
Rio Grande Project; and (iii) an order awarding dam-
ages including pre- and post-judgment interest for in-
juries allegedly suffered by Texas as a result of New
Mexico’s actions. Compl., at 15-16.2

1" An acre-foot of water is enough to cover an acre of land with
one foot of water. See Kansas v. Nebraska, 135 S. Ct. 1042, 1051 &
n.2 (2015).

2 Colorado is named as a defendant in Texas’s Complaint be-
cause it is a signatory to the 1938 Compact, but Texas seeks no
relief from Colorado. Compl. q 5. Colorado filed limited responses
to Texas’s motion for leave to file its Complaint and to the United
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Similarly, in its Complaint in Intervention, the
United States alleges that “New Mexico has allowed
the diversion of surface water and the pumping of
groundwater that is hydrologically connected to the
Rio Grande downstream of Elephant Butte Reservoir
by water users who either do not have contracts with
the Secretary [of the Interior] or are using water in ex-
cess of contractual amounts,” in violation of federal rec-
lamation law. Compl. in Intervention q 13. The United
States also alleges that New Mexico’s diversions below
Elephant Butte Reservoir negatively interfere with the
United States’ contractual obligations to deliver water
to its consumers, including its obligation pursuant to
the Convention of 1906 to deliver water to Mexico. Id.
99 14-15. The United States seeks declaratory and in-
junctive relief, asking the Court: (i) to declare that New
Mexico, as a party to the 1938 Compact, may not per-
mit parties not in privity with the Bureau of Reclama-
tion, as well as Rio Grande Project beneficiaries in New
Mexico, to intercept or interfere with delivery of water
from the Rio Grande Project; and (ii) to enjoin New
Mexico from permitting such interception and interfer-
ence with Project water. Id. at 5.

New Mexico moves to dismiss Texas’s Complaint
and the United States’ Complaint in Intervention for
failure to state a claim upon which relief can be
granted under the terms of the 1938 Compact. New
Mexico asserts that Texas’s claim that New Mexico has

States’ brief as amicus curiae, but filed no response to the United
States’ motion for leave to intervene.



7

“allowed and authorized Rio Grande Project water in-
tended for use in Texas to be intercepted and used in
New Mexico” fails to state a claim under the 1938 Com-
pact because the compact does not require New Mexico
to deliver or guarantee water deliveries to the New
Mexico-Texas state line or “to prevent diversion of
water after New Mexico has delivered it at Elephant
Butte Reservoir.” Mot. to Dismiss at 28 (quoting
Compl. | 4). Indeed, New Mexico argues that its only
duty under the 1938 Compact is to deliver water to El-
ephant Butte Reservoir. See id. at 59 (“New Mexico’s
duty under the Compact is to deliver water to Elephant
Butte Reservoir, and neither Texas nor the United
States alleges that New Mexico breached that duty.”);
id. at 61 (“In sum, New Mexico’s duty under the Com-
pact is to deliver water to Elephant Butte.”). New Mex-
ico, therefore, argues that it has no duty under the
1938 Compact “to limit post-1938 development below
Elephant Butte” within its boundaries. Id. at 45.

New Mexico further asserts that its own state law,
not the 1938 Compact, governs the distribution of wa-
ter released from Elephant Butte Reservoir within
New Mexico state boundaries. See Reply Br. at 14-15
(“Texas’ and the United States’ reading of the Compact
. . . transforms Article IV’s requirement that New Mex-
ico deliver water to Elephant Butte into a silent but
sweeping relinquishment of New Mexico’s sovereign
authority to regulate the use of state waters in south-
ern New Mexico and a complete disavowal of this
Court’s long-standing recognition of the primacy of
state water law under Section 8 of the Reclamation
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Act.”). Therefore, in the event that the Supreme Court
dismisses Texas’s Complaint for failure to state a plau-
sible claim under the 1938 Compact (thereby removing
the basis for the Court’s original jurisdiction over the
matter pursuant to 28 U.S.C. § 1251(a)), New Mexico
argues that the Court should decline to extend its ju-
risdiction under § 1251(b)(2) and refuse to hear the
United States’ Complaint in Intervention because
more appropriate venues exist in which the United
States may assert its Project claims against New Mex-
ico. See Mot. to Dismiss at 63-64.

Assuming Texas’s and the United States’ allega-
tions of water usurpation are true, with all inferences
inuring to the plaintiffs’ benefit for the purposes of con-
sidering a motion in the nature of a motion under Rule
12(b)(6), to determine whether Texas and the United
States have each stated a plausible claim under the
1938 Compact requires me to interpret the plain text
and structure of the 1938 Compact, as well as to con-
sider the effect the 1938 Compact’s equitable appor-
tionment has upon all other state-law appropriations
granted by New Mexico.

However, before presenting my analysis of and
recommendations for each of the motions, I move to an
explanation of the broader legal context in which this
case and the motions arise. Indeed, the “meaning and
scope” of the 1938 Compact “can be better understood
when the [Compact] is set against its background.” Ar-
izona v. California, 373 U.S. 546, 552 (1963).
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II. Background Principles of Water Law
A. The Doctrine of Prior Appropriation

The States of Colorado, New Mexico, and Texas,
like other western arid and semi-arid states, adopted
the prior-appropriation doctrine to govern water use
within each state. See CoLo. CONST. art. XVI, §§ 5-6
(“Priority of appropriation shall give the better right
as between those using the water for the same pur-
pose. . ..”); N.M. Consrt. art. XVI, §§ 2-3 (“The unappro-
priated water of every natural stream, perennial or
torrential, within the state of New Mexico, is hereby
declared to belong to the public and to be subject to ap-
propriation for beneficial use, in accordance with the
laws of the state. Priority of appropriation shall give
the better right.”); TEX. WATER CODE ANN. §§ 11.021,
11.022, 11.027 (“As between appropriators, the first in
time is the first in right.”).3

“In the humid half of the nation, the right to use
water generally depended on the ownership of land ad-
joining a watercourse.” DONALD J. PISANI, To RECLAIM
A D1viDED WEST: WATER, LAW, AND PUBLIC PoLICY 1848-
1902, at 11 (1992) [hereinafter PisaNI, RECLAIM A Di-
VIDED WEST]. As explained by Justice Joseph Story,

3 Because of its unique history and the circumstances sur-
rounding its entrance into the Union, as well as its wide range of
climates, Texas is actually a dual-doctrine state that recognizes
both prior-appropriation and riparian doctrines of water use. See
generally City of Marshal v. City of Uncertain, 206 S.W.3d 97, 101-
03 (Tex. 2006) (describing evolution of Texas water law).
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credited for introducing the doctrine of riparian rights
to our legal system:

Prima facie every proprietor upon each bank
of a river is entitled to the land, covered with
water, in front of his bank, to the middle
thread of the stream, or, as it is commonly ex-
pressed, usque ad filum acquae. In virtue of
this ownership he has a right to the use of
the water flowing over it in its natural cur-
rent, without diminution or obstruction. But,
strictly speaking, he has no property in the
water itself; but a simple use of it, while it
passes along. The consequence of this princi-
ple is, that no proprietor has a right to use the
water to the prejudice of another. It is wholly
immaterial, whether the party be a proprietor
above or below, in the course of the river; the
right being common to all the proprietors on
the river, no one has a right to diminish the
quantity which will, according to the natural
current, flow to a proprietor below, or to throw
it back upon a proprietor above. This is the
necessary result of the perfect equality of
right among all the proprietors of that, which
is common to all. The natural stream, existing
by the bounty of Providence for the benefit of
the land through which it flows, is an incident
annexed, by operation of law, to the land itself.

Tyler v. Wilkinson, 24 F. Cas. 472,474 (C.C.D. R.I1. 1827)
(Story, J.). Justice Story may have recognized that any
use by one proprietor would surely prejudice another,
because he qualified those statements by introducing
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the concept of “reasonable use” of the flow of the
stream:

When I speak of this common right, I do not
mean to be understood, as holding the doc-
trine, that there can be no diminution what-
soever, and no obstruction or impediment
whatsoever, by a riparian proprietor, in the
use of the water as it flows; for that would be
to deny any valuable use of it. There may be,
and there must be allowed of that, which is
common to all, a reasonable use. The true test
of the principle and extent of the use is,
whether it is to the injury of the other propri-
etors or not. There may be a diminution in
quantity, or a retardation or acceleration of
the natural current indispensable for the gen-
eral and valuable use of the water, perfectly
consistent with the existence of the common
right. The diminution, retardation, or acceler-
ation, not positively and sensibly injurious by
diminishing the value of the common right, is
an implied element in the right of using the
stream at all.

Id.

As western arid and semi-arid territories joined
the United States in the mid-nineteenth century, those
lands became part of the public domain of the United
States.* “In theory, the ownership of the public domain

* The ratification of the 1848 peace treaty between the
United States and Mexico that ended the Mexican-American War,
commonly known as the Treaty of Guadalupe Hidalgo, redrew
Mexico’s northern border, required the United States to pay $15
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in the West by the federal government prevented
states from rejecting the common law of riparian
rights and adopting a theory of water rights separate
from land ownership,” one that would recognize water
uses that are prior in time as prior in right. A. DAN
TARLOCK, LAW OF WATER RIGHTS AND RESOURCES § 5.1
(2011). But “[t]he California mining industry, and spe-
cifically its enormous need for capital, transformed wa-
ter into a species of private property.” PISANI, RECLAIM
A DiviDED WEST, at 12. The doctrine of prior appropri-
ation evolved in the mining industry in California and
other western arid States as a grassroots method to al-
locate rights in the absence of the federal government’s

million to Mexico and to discharge claims against Mexico belong-
ing to United States citizens in exchange for the lands west of the
Rio Grande comprising parts of what are today New Mexico, Ari-
zona, Nevada, Utah, Wyoming, Colorado, and California. See
Treaty of Peace, Friendship, Limits, and Settlement With the Re-
public of Mexico, U.S.-Mex., art. V, Feb. 2, 1848, 9 Stat. 922, 926.
Although Congress admitted Texas as a constituent State of the
Union in 1845, Texas’s current boundaries were not finalized until
the Compromise of 1850, a package of separate bills passing in
September 1850, pursuant to which, in pertinent part, California
entered the Union, Utah became a Territory, and the Republic of
Texas ceded its claims to lands east of the Rio Grande to the
United States, including parts of present-day New Mexico, Colo-
rado, Kansas, Oklahoma, and Wyoming, in exchange for $10 mil-
lion of the Republic’s debt. See Act of Sept. 9, 1850, ch. XLIX, 9
Stat. 446; Act of Sept. 9, 1850, ch. L, 9 Stat. 452; Act of Sept. 9,
1850, ch. LI, 9 Stat. 453. And in 1853, the United States acquired
title to the lands south of the Gila River, comprising what is today
southern Arizona and New Mexico, for $10 million through the
Gadsden Purchase Treaty. See Treaty With Mexico Dec. 30, 1853,
U.S.-Mex., amended and ratified June 30, 1854, 10 Stat. 1031.
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assertion of its own right to control the use of the pub-
lic domain. So, although the California legislature in
1850 adopted the common law as “the rule of decision
in all the Courts of this State,” which would have
meant the application of the riparian doctrine to decide
issues of water rights, 1850 Cal. Stat. 219 (codified as
amended at CAL. Civ. CoDE § 22.2), in 1855, the Su-
preme Court of California applied the doctrine of prior
appropriation as it had evolved in practice to decide
the rights of two miners who had each diverted the
same stream, see Irwin v. Phillips, 5 Cal. 140 (1855).

The Irwin court began with the premise that “the
lands are the property either of the State or of the
United States,” but observed that

[n]Jo right or intent of disposition of these
lands has been shown either by the United
States or the State governments, and with the
exception of certain State regulations, very
limited in their character, a system has been
permitted to grow up by the voluntary action
and assent of the population, whose free and
unrestrained occupation of the mineral region
has been tacitly assented to by the one gov-
ernment, and heartily encouraged by the ex-
pressed legislative policy of the other.

Id. at 145-46. The court concluded that both miners’
rights were junior to the government as the true owner
of the land, but

that however much the policy of the State, as
indicated by her legislation, has conferred the
privilege to work the mines, it has equally
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conferred the right to divert the streams from
their natural channels, and as these two
rights stand upon an equal footing, when they
conflict, they must be decided by the fact of
priority upon the maxim of equity, qui prior
est in tempore potior est injure [sic].

Id. at 147. The Supreme Court of California in later
decisions continued to refine the doctrine of prior ap-
propriation to include the requirements of actual and
continual appropriation for a beneficial use before
rights could vest. See Kelly v. Natoma Water Co., 6 Cal.
105, 108 (1856) (“Possession, or actual appropriation,
must be the test of priority in all claims to the use of
water, whenever such claims are not dependent upon
the ownership of the land through which the water
flows.”); Maeris v. Bicknell, 7 Cal. 261, 263 (1857) (re-
quiring “an actual appropriation, or intention to appro-
priate, followed by due diligence” in order to “gain[] a
priority over ... all persons holding under them”);
Thompson v. Lee, 8 Cal. 275, 280 (1857) (holding that
water rights vest from date of notice of appropriation,
as long as appropriator followed through with actual
use of water for a beneficial use).

The rationales underlying the evolution and
spread of the doctrine of prior appropriation through-
out the western arid States were explained in 1903 by
Elwood Mead, a former State Engineer of Wyoming
who would later serve as the head of irrigation inves-
tigations for the U.S. Department of Agriculture and
Chairman of Reclamation under President Calvin Coo-
lidge:
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As many ditches were built about the
same time, it became necessary to prescribe
rules for determining when the right should
attach. If the right should date from the time
of actual use of the water, a premium would
be placed upon poor construction, and it might
happen that during the construction of a large
canal smaller canals or those more easily built
might be begun and completed and appropri-
ate all the water, leaving the large canal a to-
tal loss to its builders. To avoid this the
doctrine of relation has been adopted; that is,
the right does not date from the time the wa-
ter is used but relates back to the time of the
beginning of the work. To prevent an abuse,
this doctrine has been modified by the provi-
sion that the work of construction must be
carried on with due diligence. Under the doc-
trine of relation, a water right is initiated
when the work of construction begins, and
dates from that time, but is not perfected until
the water has been actually diverted and
used. The question of what is due diligence is
a question of fact to be determined in each
particular case, and when such diligence is
not used, the right dates from the time of use.

As scarcity of water led to the adoption of
the doctrine of priority, the two led to the ne-
cessity of defining the quantity of water to
which an appropriator should be entitled.
While the early appropriators were entitled to
protection in their use of water, the later com-
ers had an equal claim to protection from an
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enlargement of those uses. The first appropri-
ator had the first right, but he had not the
right to take all the water he might want at
any future time. His right must, in justice to
others, be defined as to quantity as well as to
time. In theory, beneficial use has been made
the measure of a right. That is, each appropri-
ator has a right as against a subsequent ap-
propriator to a continued use of whatever
quantity of water he had put to a beneficial
use at the time of the acquirement of the sub-
sequent right. What constitutes beneficial
use, and the determination of the quantity of
water so used, has been left to the courts in
most States, and their decisions on these
points have been the cause of a large part of
the controversies over water rights. This, how-
ever, is not a fault of the theory, but of its ap-
plication.

ELwooD MEAD, IRRIGATION INSTITUTIONS: A DISCUSSION
OF THE ECONOMIC AND LEGAL QUESTIONS CREATED BY
THE GROWTH OF IRRIGATED AGRICULTURE IN THE WEST
65-67 (1903) [hereinafter MEAD, IRRIGATION INSTITU-
TIONS], http://catalog.hathitrust.org/Record/010464135.

“Thle] general policy [of prior appropriation] was
approved by the silent acquiescence of the federal gov-
ernment, until it received formal confirmation at the
hands of Congress by the Act of [July 26,] 1866, [ch.
262, § 9, 14 Stat. 251, 253 (codified as amended at 30
U.S.C. § 51 and 43 U.S.C. § 661)].” Cal. Or. Power Co. v.
Beaver Portland Cement Co., 295 U.S. 142, 154 (1935).
“This provision was ‘rather a voluntary recognition of
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a pre-existing right of possession, constituting a valid
claim to its continued use, than the establishment of a
new one.”” Id. at 155 (quoting Broder v. Natoma Water
& Mining Co., 101 U.S. 274, 276 (1879)). “And in order
to make it clear that the grantees of the United States
would take their lands charged with the existing ser-
vitude,” id., the Act of July 9, 1870, amended the Act of
1866 to reflect that “[a]ll patents granted, or preemp-
tion or homesteads allowed, shall be subject to any
vested and accrued water rights, or rights to ditches
and reservoirs used in connection with such water
rights, as may have been acquired under [the Act of
1866],” ch. 235, § 17, 16 Stat. 217, 218 (codified as
amended at 30 U.S.C. § 52 and 43 U.S.C. § 661).

As explained by the Supreme Court, Congress un-
derstood that, to encourage settlement and reclama-
tion of the arid Western States, “an enforcement of the
common-law rule, by greatly retarding if not forbid-
ding the diversion of waters from their accustomed
channels, would disastrously affect the policy of divid-
ing the public domain into small holdings and effecting
their distribution among innumerable settlers.” Cal.
Or. Power Co., 295 U.S. at 157. Indeed,

it had become evident to Congress, as it had
to the inhabitants, that the future growth and
well-being of the entire region depended upon
a complete adherence to the rule of appropri-
ation for a beneficial use as the exclusive cri-
terion of the right to the use of water. The
streams and other sources of supply from
which this water must come was separated
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from one another by wide stretches of parched
and barren land which never could be made to
produce agricultural crops except by the
transmission of water for long distances and
its entire consumption in the processes of irri-
gation. Necessarily, that involved the complete
subordination of the common-law doctrine of
riparian rights to that appropriation. . . .

In the light of the foregoing consid-
erations, the Desert Land Act [of 1877] was
passed. . . . By its terms, not only all surplus
water over and above such as might be appro-
priated and used by the desert land entrymen,
but ‘the water of all lakes, rivers, and other
sources of water supply upon the public lands
and not navigable’ were to remain ‘free for the
appropriation and use of the public for irriga-
tion, mining and manufacturing purposes.’ If
this language is to be given its natural mean-
ing, and we see no reason why it should not, it
effected a severance of all waters upon the
public domain, not theretofore appropriated,
from the land itself. From that premise, it fol-
lows that a patent issued thereafter for lands
in a desert land state or territory, under any
of the land laws of the United States, carried
with it, of its own force, no common-law right
to the water flowing through or bordering
upon the lands conveyed.

Id. at 157-58 (quoting Act of Mar. 3, 1877, ch. 107, 19
Stat. 377 (codified as amended at 43 U.S.C. § 321)). In
sum,
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[ulnder [the prior-appropriation] doctrine the
first person who acts toward the diversion of
water from a natural stream and the applica-
tion of such water to a beneficial use has the
first right, provided he diligently continues
his enterprise to completion and beneficially
applies the water. The rights of subsequent
appropriations are subject to rights already
held in the stream.

Hinderlider v. La Plata River & Cherry Creek Ditch
Co., 304 U.S. 92, 98 (1938); see also Arizona v. Califor-
nia, 373 U.S. 546, 555 (1963) (“Under [the prior appro-
priation doctrine], the one who first appropriates water
and puts it to beneficial use thereby acquires a vested
right to continue to divert and use that quantity of wa-
ter against all claimants junior to him in point of time.
‘First in time, first in right’ is the short hand expres-
sion of this legal principle.”).

But as the prior appropriation doctrine permeated
throughout the western arid States, not everyone be-
lieved the doctrine of prior appropriation to be a pana-
cea for establishing water use rights or resolving
subsequent disputes. As an example, prior to Con-
gress’s passage of the Desert Land Act of 1877, which
abrogated common law riparian rights on federal pub-
lic lands to make way for the doctrine of prior appro-
priation to determine water use rights, Chief Justice
Decius Wade of the Montana Supreme Court cautioned
against the consequences of wholesale adoption of the
doctrine of prior appropriation:
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Now, if the doctrine of prior appropriation is
to prevail, this consequence must inevitably
result: A few men will locate their farms near
the mouth of a stream and appropriate the
waters thereof, and any subsequent locators
up the stream would be guilty of a trespass if
they undertook to use any of the waters
thereof, and an action could be prosecuted and
maintained against them. The result is, that
thousands of acres in our valleys must remain
barren deserts, while, with an equal and just
distribution of water, all might be cultivated.
Thus the prior appropriator renders vast
tracts of land utterly worthless, and their sale
is lost to the government and their cultivation
to the people. Such a doctrine is against public
policy and cripples the life of the industries of
the Territory.

It is well known to any individual who
has resided in this Territory for one season,
that there is not sufficient available water in
the Territory for the purposes of irrigation,
and if the doctrine of prior appropriation . . .
is to prevail, long before one-tenth part of the
tillable land in the Territory is subjected to
cultivation the entire available water of the
country will have been monopolized and
owned by a few individuals, thereby defeating
any advance in the agricultural prosperity of
the country, and thereby directly repelling im-
migration thither. . . .
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What says the government of the United
States to the doctrine that renders the public
domain of Montana utterly of no value? The
doctrine of prior appropriation robs the gen-
eral government of its property, by making the
government lands of no value. And all these
consequences, so disastrous in any view, are to
be visited upon Montana, that a few individu-
als may have what does not now, and never
did, belong to them.

Thorp v. Freed, 1 Mont. 651, 677-78, 686-87 (1872)

(Wade, C.dJ., concurring).

Elwood Mead also documented serious systemic

flaws in the application of the doctrine of appropria-
tion, identifying inefficiencies, fraud, and confusion in
the noticing, recording, and perfecting of water rights
claims. See MEAD, IRRIGATION INSTITUTIONS, at 67-81.°

5 As described by Mead:

A land system which would permit of a score of fil-
ings on the same quarter-section, and then leave the
claimants to fight for its possession, would not be held
in high esteem. The law for recording appropriations of
water which places no restrictions on the number or
volume of these claims is just as illogical, and is fraught
with more serious evil. To say the least, these records
are of little value. The clerk or the recorder has to write
down whatever is submitted. He has no means of know-
ing whether a new claim is in accordance with facts,
whether a projected work will be carried out, or if it will
be a public benefit. No means is provided for ascertain-
ing if the claims recorded have been followed by con-
struction. No provision is made for measuring the flow
of streams, in order to know if the amount appropriated
is equal to or in excess of the supply. The law says that
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He advocated for an administrative permit system to
regulate the acquisition, priority, transfer, and termi-
nation of water use rights:

As the demands upon the water-supply
have grown, necessity has led to a gradual de-
crease in the freedom of the appropriator and
an increase in the control exercised by the
public authorities. . . . The person wishing to
use water must secure a permit from a board
of State officials, and the right acquired is not
governed by the appropriator’s claim, but by
the license for the diversion issued by the
State authorities. This tendency toward pub-
lic supervision is manifest in the other arid
States, and it seems only a question of time

the appropriation must be made for a useful or benefi-
cial purpose, but it goes no farther. It provides no meth-
ods by which the public may ascertain promptly and
inexpensively whether the amount taken out is the
amount to which claim was laid, whether it has been
applied beneficially or not applied at all. If the claimant
proceeds diligently and uninterruptedly with construc-
tion and uses the water as described in his notice, he is
entitled to the right thereby acquired, and it should be
protected without cost to him. On the other hand, if a
claim is not completed in accordance with statements
of the notice, if the water claimed is not all used or not
used in the manner specified, it is equally important
that the records show these facts. Unfortunately, the
completion of appropriations in accordance with the
statements of claims is the exception rather than the
rule, in which case the recorded notices are false and
misleading and in time acquire a force and standing to
which they are not entitled.

MEAD, IRRIGATION INSTITUTIONS, at 78-79.
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when the doctrine of appropriation will give
way to complete public supervision.

Id. at 82.

Mead’s ideas for using administrative permit
systems to regulate water use rights and priorities
within each arid state gained traction, resulting in the
eventual implementation in many arid states of an ad-
ministrative permit system to regulate surface water
use rights within the boundaries of each state. See,
e.g., NNM. CopeE R. §19.26.2; 30 Tex. ADMIN. CODE
§§ 295.1-.202, 297.1-.108.

B. The Doctrine of Equitable Apportion-
ment

The preamble of the Rio Grande Compact declares
that it was entered into by the signatory states in order
to achieve “an equitable apportionment” of the waters
of the Rio Grande above Fort Quitman, Texas, that is
to say, waters flowing in an interstate stream. See 1938
Compact, 53 Stat. 785.

The state-law doctrine of prior appropriation gov-
erns intrastate water rights and disputes in western
arid States; but an interstate stream used beneficially
in each State through which it passes is considered to
be “more than an amenity, [but rather] a treasure
[that] offers a necessity of life that must be rationed
among those who have power over it.” New Jersey v.
New York, 283 U.S. 336, 342 (1931); see also Wyoming
v. Colorado, 259 U.S. 419, 466 (1922). Indeed, all States
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through which an interstate stream flows “have real
and substantial interests in the River that must be rec-
onciled as best they may.” New Jersey, 283 U.S. at 342-
43. The Harmon Doctrine — that opinion advanced by
U.S. Attorney General Judson Harmon in 1895 in re-
sponse to Mexico’s claims pertaining to the usurpation
of Rio Grande waters by United States citizens that es-
sentially would allow a sovereign country to dispose of
its resources within its own boundaries regardless of
the consequences of that action in a neighboring sover-
eign country — was practically rejected at the time by
the U.S. Secretary of State, resulting in the Convention
of 1906 between the United States and Mexico appor-
tioning Rio Grande water to Mexico. See discussion in-
fra Parts I11.B.3.-4. & II1.C.4. And its application to
interstate stream conflicts between quasi-sovereigns
was likewise rejected by the Supreme Court first in
Kansas v. Colorado, 206 U.S. 46, 97 (1907), and has
since been consistently rejected. See Wyoming, 259 U.S.
at 466 (“The contention of Colorado that she as a state
rightfully may divert and use, as she may choose, the
waters flowing within her boundaries in this interstate
stream, regardless of any prejudice that this may work
to others having rights in the stream below her bound-
ary, cannot be maintained. The river throughout its
course in both states is but a single stream, wherein
each state has an interest which should be respected
by the other. A like contention was set up by Colorado
in her answer in Kansas v. Colorado and was adjudged
untenable. Further consideration satisfies us that the
ruling was right.”); see also New Jersey, 283 U.S. at
342-43.



25

Equitable apportionment, then, as it has evolved
through Kansas v. Colorado and its progeny, “is the
doctrine of federal common law that governs disputes
between states concerning their rights to use the water
of an interstate stream.” Colorado v. New Mexico, 459
U.S. 176, 183 (1982) (citing Kansas, 206 U.S. at 98; Con-
necticut v. Massachusetts, 282 U.S. 660, 670-71 (1931)).
Equitable apportionment of the waters of interstate
streams, or other natural resources,® may be accom-
plished in one of two ways: (i) judicially, by the Su-
preme Court of the United States, see, e.g., Kansas, 206

6 The Supreme Court has also applied the equitable appor-
tionment doctrine to apportion interstate natural resources other
than water. See, e.g., Idaho ex rel. Evans v. Oregon, 462 U.S. 1017,
1025 (1983) (applying the doctrine to equitably apportion anadro-
mous fish traveling through multiple states). As explained by the
Court:

The doctrine of equitable apportionment is neither
dependent on nor bound by existing legal rights to the
resource being apportioned. The fact that no State has
a pre-existing legal right of ownership in the fish does
not prevent an equitable apportionment. Conversely,
although existing legal entitlements are important fac-
tors in formulating an equitable decree, such legal
rights must give way in some circumstances to broader
equitable considerations. . . .

At the root of the doctrine is the same principle
that animates many of the Court’s Commerce Clause
cases: a State may not preserve solely for its own in-
habitants natural resources located within its borders.
Consistent with this principle, States have an affirma-
tive duty under the doctrine of equitable apportion-
ment to take reasonable steps to conserve and even to
augment the natural resources within their borders for
the benefit of other States. . ..

Id. (internal citations omitted).
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U.S. at 97-98;7 or (ii) legislatively, by interstate compact
or other congressional act, see, e.g., Colorado v. Kansas,
320 U.S. 383, 392 (1943) (“Such controversies may

" In Hinderlider v. LaPlata River & Cherry Creek Ditch Co.,
the Supreme Court commented on its own jurisdiction to equita-
bly apportion interstate streams and decide controversies ema-
nating therefrom:

For whether the water of an interstate stream must be
apportioned between the two States is a question of
‘federal common law’ upon which neither the statutes
nor the decisions of either State can be conclusive. Ju-
risdiction over controversies concerning rights in inter-
state streams is not different from those concerning
boundaries. These have been recognized as presenting
federal questions.

304 U.S. 92, 110 (1938) (internal citations omitted). In 1945, the
Supreme Court formulated the standard for equitable apportion-
ment that remains intact today, one which does not necessarily
require strict adherence to the doctrine of prior appropriation:

[IlIf an allocation between two appropriation States is
to be just and equitable, strict adherence to the priority
rule may not be possible. ... So far as possible those
established uses should be protected though strict ap-
plication of the priority rule might jeopardize them. Ap-
portionment calls for the exercise of an informed
judgment on a consideration of many factors. Priority
of appropriation is the guiding principle. But physical
and climatic conditions, the consumptive use of water
in the several sections of the river, the character and
rate of return flows, the extent of established uses, the
availability of storage water, the practical effect of
wasteful uses on downstream areas, the damage to up-
stream areas as compared to the benefits to down-
stream areas if a limitation is imposed on the former —
these are all relevant factors.

Nebraska v. Wyoming, 325 U.S. 589, 618 (1945).



27

appropriately be composed by negotiation and agree-
ment, pursuant to the compact clause of the Federal
constitution.”); Arizona v. California, 373 U.S. 546, 557-
65 (1963) (describing Congress’s specific apportion-
ment of water to three States via the Boulder Canyon
Project Act). As explained by the Supreme Court re-
garding the latter:

The compact — the legislative means — adapts
to our Union of sovereign States the age-old
treaty making power of independent sover-
eign nations. Adjustment by compact without
a judicial or quasi-judicial determination of
existing rights had been practiced in the Col-
onies, was practiced by the States before the
adoption of the Constitution, and had been ex-
tensively practiced in the United States for
nearly half a century before this Court first
applied the judicial means in settling the
boundary dispute in Rhode Island v. Massa-
chusetts, 12 Pet. 657, 723-725,9 L. Ed. 1233.

Hinderlider v. La Plata River & Cherry Creek Ditch
Co., 304 U.S. 92, 104 (1938) (internal footnotes and ci-
tations omitted).

But in equitably apportioning via compact, the
States do so “in the shadow of [the Supreme Court’s]
equitable apportionment power — that is, [the Court’s]
capacity to prevent one State from taking advantage of
another.” Kansas v. Nebraska, 135 S. Ct. 1042, 1052
(2015). “Each State’s ‘right to invoke the original juris-
diction of th[e] Court [is] an important part of the con-
text’ in which any compact is made.” Id. (quoting Texas
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v. New Mexico, 462 U.S. 554, 569 (1983)). “And it is ‘dif-
ficult to conceive’ that a downstream State ‘would
trade away its right’ to [the Court’s] equitable appor-
tionment if, under such an agreement, an upstream
State could avoid its obligations or otherwise continue
overreaching.” Id. (quoting Texas, 462 U.S. at 569).

As quasi-sovereigns, States entering a compact to
equitably apportion an interstate stream have the
power to allocate the water among the signatory States
in any way they see fit in order “[t]o secure the greatest
beneficial use of the water in the stream.” Hinderlider,
304 U.S. at 108 (internal quotations omitted). For ex-
ample, in 1922, seven States entered into a compact
equitably apportioning the Colorado River and its trib-
utaries between two regions, with each region receiv-
ing 7.5 million acre-feet: the Upper Basin, comprising
parts of Arizona, Colorado, New Mexico, Utah, and Wy-
oming; and the Lower Basin, comprising parts of Ari-
zona, California, Nevada, New Mexico, and Utah. See
Colorado River Compact of 1922, http://www.usbr.
gov/lc/region/g1000/lawofrvr.html (last visited Jan. 6,
2017).8 In 1925, the States of Colorado and New Mexico

8 But the States within each Basin could not immediately
agree upon each State’s share of the water. Therefore, in 1928,
“Congress in passing the [Boulder Canyon] Project Act intended
to and did create its own comprehensive scheme for the appor-
tionment among California, Arizona, and Nevada of the Lower
Basin’s share of the mainstream waters of the Colorado River,
leaving each State its tributaries.” Arizona v. California, 373 U.S.
546, 565 (1963) (describing Act of Dec. 21, 1928, ch. 42, 45 Stat.
1057, 1059). Accepting the volumes apportioned by Reclamation
(as operator and administrator of the Boulder Canyon Project)
through contracts with water users in each of the three States,
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equitably apportioned the La Plata River, allowing un-
restricted usage by each State for approximately two
months of each year and also for the other months of
the year, if the mean flow is above 100 cubic feet per
second at the state-line gauging station; otherwise,
Colorado is required to deliver half of the mean flow
below 100 cubic feet per second, and, at all times, the
State Engineers have the discretion to rotate the wa-
ters when the flow is very low to secure the “greatest
beneficial use” of the river. Act of Jan. 29, 1925, ch. 110,
43 Stat. 796, 797. As a last example, in 1951, Montana,
Wyoming, and North Dakota allocated the Yellowstone
River and its tributaries first by protecting appropri-
ative rights existing as of January 1, 1950, and then by
allocating fixed percentages of the remaining unappro-
priated water of each tributary to each State through
which the tributary flows. Act of Oct. 30, 1951, ch. 629,
65 Stat. 663, 666-67.

Because an equitable apportionment by compact
represents the work and will of quasi-sovereign States

Congress apportioned 4.4 million acre-feet of water to California,
2.8 million acre-feet of water to Arizona, and 300,000 acre-feet of
water to Nevada, with Arizona and California splitting any sur-
plus. Id. at 560-65. In the Act, Congress left open the option for
the Lower Basin States to agree upon different terms of appor-
tionment via compact, which would have also required congres-
sional approval, but they never chose that option. Id. at 562, 579.

Much later, in 1949, the States of the Upper Basin appor-
tioned by compact to each State a percentage of water of the Col-
orado River allocated to the Upper Basin. See Act of Apr. 6, 1949,
ch. 48, 63 Stat. 31.
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who each hold title to equitable portions of an inter-
state stream, the Supreme Court has held that such an
apportionment “is binding upon the citizens of each
State and all water claimants, even where the State
had granted the water rights before it entered into the
compact.” Hinderlider v. La Plata River & Cherry
Creek Ditch Co., 304 U.S. 92, 106 (1938).° But because
each State’s share of an interstate stream is limited to
an equitable portion thereof, it necessarily follows that
the maximum right to appropriate interstate waters
that each State could ever confer upon its own citizens
cannot exceed that State’s equitable share of the
stream. See id. at 102. As the Colorado high court de-
duced, it follows that “[e]quitable apportionment, a fed-
eral doctrine, can determine times of delivery and

9 In so holding, the Hinderlider court relied on its reasoning
in Wyoming v. Colorado:

But it is said that water claims . .. could not be, and
were not, affected by the decree [of equitable apportion-
ment], because the claimants were not parties to the
suit or represented therein. In this the nature of the
suit is misconceived. It was one between states, each
acting as a quasi sovereign and representative of the
interests and rights of her people in a controversy with
the other. Counsel for Colorado insisted in their brief in
that suit that the controversy was ‘not between private
parties’ but ‘between the two sovereignties of Wyoming
and Colorado’; and this court in its opinion assented to
that view, but observed that the controversy was one of
immediate and deep concern to both states and that the
interests of each were indissolubly linked with those of
her appropriators.

Id. at 107 (quoting Wyoming v. Colorado, 286 U.S. 494, 508 (1932)).
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sources of supply to satisfy that delivery without con-
flicting with state law, for state law applies only to the
water which has not been committed to other states by
the equitable apportionment.” Alamosa-La Jara Water
Users Protection Ass’n v. Gould (In re Rules & Regula-
tions Governing the Use, Control, and Protection of Wa-
ter Rights for Both Surface and Underground Water
Located in the Rio Grande and Conejos River Basins
and Their Tributaries), 674 P.2d 914, 922 (Colo. 1983)
(en banc), as modified on denial of rehr’g (Colo. 1984)
(citing Hinderlider, 304 U.S. at 106-08).

III. The Historical Context: Events Leading
to the Ratification of the 1938 Compact

Whatever their many other differences may be,
counsel for the principal adversaries, Texas and New
Mexico, appear to agree upon one proposition: namely,
that “this compact and how it works and the facts in
this case . . . [are] complex. This is a complex system.”
Hr’'g Tr. 71:11-14, Aug. 19, 2015 (SM R. Doc. 37) (state-
ments of counsel for Texas).!® Similarly, counsel for
New Mexico remarked: “[T]his case is much more com-
plex than the Montana [v. Wyoming & North Dakota,
Original 137] case was. . . . People have been fighting
over this river for about 400 years and there’s a lot of
information to be imparted.” Hr'g Tr. 20:24-25, 21:3-4,
Apr. 23,2015 (SM R. Doc. 34).

10" Citations to the record maintained by the Special Master
at http:/www.gordonarata.com are designated with the prefix
“SM R. Doc.”
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In their briefs, the parties have recounted the his-
tory and current operations of the Rio Grande Project
and the history of the Rio Grande Compact. See, e.g.,
Mot. to Dismiss at 3-14; Texas’ Opp. Mot. to Dismiss, at
4-6 (incorporating by reference the history presented
in Texas’ Brief in Supp. of Mot. for Leave, at
5-18), 41-54; United States’ Opp. Mot. to Dismiss, at 4-
13. Therefore, in Section III below, I review the histor-
ical context of this dispute, with my analysis of and
recommendations for each of the motions following in
Sections IV-VII. As noted above, the “meaning and
scope” of the 1938 Compact “can be better understood
when the [Compact] is set against its background.” Ar-
izona v. California, 373 U.S. 546, 552 (1963).

All the same, in analyzing New Mexico’s Motion to
Dismiss in Section IV, I conclude that the text and
structure of the 1938 Compact unambiguously protect
the administration of the Rio Grande Project as the
sole method by which Texas receives all and New Mex-
ico receives part of their equitable apportionments of
the Rio Grande.

A. The Geography of the Upper Rio Grande
Basin

The Rio Grande is an 1800-mile interstate and in-
ternational stream, rising in Colorado, winding south-
ward approximately 400 miles across New Mexico, and
crossing into Texas, where it forms the 1250-mile in-
ternational boundary between the United States and
Mexico. See NAT'L RES. CoMM., REGIONAL PLANNING:
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PArT VI-THE RI0 GRANDE JOINT INVESTIGATION IN THE
UPPER R10 GRANDE BASIN IN COLORADO, NEW MEXICO,
AND TEXAS 1936-37, AT 7 (1938) [HEREINAFTER RIO
GRANDE JOINT INVESTIGATION]. “So far as [the Rio
Grande’s] history is known it has always been a tor-
rential or storm-water stream, subject at times to great
floods and at other times to periods of minimum flow,
when its bed was dry or carried an insignificant
amount of water along certain parts of its course.” U.S.
DEP'T OF THE INTERIOR, UNITED STATES GEOLOGICAL
SURVEY, THIRD ANNUAL REPORT OF THE RECLAMATION
SERVICE 194, H.R. Doc. No. 58-28, at 395 (3d Sess. 1905)
[hereinafter 1903-04 THIRD ANNUAL REPORT OF THE
RECLAMATION SERVICE]. “The country through which it
flows is very fertile, but the rainfall is so meager and
so erratic that it is an arid desert and no crops can be
raised without artificial irrigation.” Id.

“With respect to usage of water and the problems
concerned with that usage, the river is divided into two
distinct sections at Fort Quitman, or at the narrow
gorge a few miles below.” RI0 GRANDE JOINT INVESTIGA-
TION, at 7. The Upper Rio Grande Basin (the area above
Fort Quitman, Texas) is comprised of “parts of Colo-
rado and New Mexico, and a very small part of Texas,”
with “more than 99 percent of the water supply
com[ing] from Colorado and New Mexico in about
equal amounts.” Id. “Below, in the lower basin, the
river develops its flow mainly from tributaries in Mex-
ico.” Id. The Upper Rio Grande Basin is naturally di-
vided into three sections: (1) the San Luis section in
Colorado, (2) the Middle section in New Mexico, and (3)
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the Elephant Butte-Fort Quitman section in New Mex-
ico, Texas, and Mexico. See id. This case centers pri-
marily upon events concerning and occurring in the
Elephant Butte-Fort Quitman section of the Upper Rio
Grande Basin.

B. The Natural Behavior of the Rio
Grande Lends Itself to Boundary and
Resource Disputes

1. The Treaty of Guadalupe Hildago
creates the International Bound-
ary Commission to handle bound-
ary disputes

The Treaty of Guadalupe Hidalgo, the peace treaty
between the United States and Mexico that ended the
Mexican-American War, granted to the United States
lands west of the Rio Grande comprising parts of what
are now New Mexico, Arizona, Nevada, Utah, Wyo-
ming, Colorado, California, and Arizona. See Treaty of
Peace, Friendship, Limits, and Settlement With the
Republic of Mexico, U.S.-Mex., art. V, Feb. 2, 1848, 9
Stat. 922, 926 [hereinafter 1848 Treaty of Guadalupe
Hidalgo]. The treaty created and charged the Interna-
tional Boundary Commission

to designate the [international] boundary
line with due precision, upon authoritative
maps, and to establish upon the ground land-
marks which shall show the limits of both re-
publics, as described in the present article,
the two governments shall each appoint a
commissioner and a surveyor, who, before the
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expiration of one year from the date of the ex-
change of ratifications of this treaty, shall
meet at the port of San Diego, and proceed to
run and mark the said boundary in its whole
course to the mouth of the Rio Bravo del
Norte.

Id. at 927. Article XXI of that treaty provided that fu-
ture disagreements between the countries “should be
settled by the arbitration of commissioners appointed
on each side, or by that of a friendly nation.” Id. at 939.

When issues or disagreements regarding the in-
ternational boundary arose, subsequent conventions
between the two countries reconvened the Interna-
tional Boundary Commission and assigned resolution
of those disagreements to that commission pursuant to
Article XXI of the 1848 Treaty of Guadalupe Hidalgo.
For example, a convention ratified in the mid-1880s re-
quired the Commission to deal with a specific problem
caused, in large part, by the behavior of the Rio
Grande. As explained in 1914 by General Anson Mills,
then-Commissioner of the International Boundary
Commission, to the House of Representatives Commit-
tee on Foreign Affairs:

The Rio Grande is a torrential stream. In
our 20 years’ investigation we have found no
other like it in the world. There are changes
in the river brought about by condition that
we have found in no other river. In times of
flood the river carries, throughout its length,
a great deal of water, but frequently it goes
dry, sometimes for 200 miles, and in one year
there was no water passed for eight months.
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The cause of the organization of this com-
mission was that these changes brought about
islands and separate pieces of land, the juris-
diction of which was unknown to either coun-
try, and they were a refuge for smugglers,
horse thieves, and other criminals, wherein
neither country could find the jurisdiction to
try them. This created a great deal of trouble
for the last 50 years, but the climax came in
1892 when one of the islands or bancos, as
they are now called, namely, Banco de Vela,
became a subject of contention between the
citizens of each side of the river.

Each country provoked the other until
the Mexicans arrested three Americans on the
island by their officers, carried them across
and imprisoned them in jails, and the Ameri-
cans arrested several Mexicans whom they
found on the islands and confined them in jail.
Each country appealed to its State Depart-
ment, and through the War Department, I be-
ing in command of the Third Cavalry on the
American side of the river, we ordered and
placed troops to prevent collision, and the
Mexican Fourth Cavalry was likewise by the
Mexican Government ordered to align a num-
ber of their men on the Mexican side.

International (Water) Boundary Commission, United
States and Mexico: Hearing Before the H. Comm. on
Foreign Affairs, 63d Cong. 3-4 (1914) (statement of
Gen. Anson Mills), http://babel.hathitrust.org/cgi/pt?id=
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chi.45145611;view=1up;seq=>5. To address those prob-
lems associated with the bancos and other issues stem-
ming from use of the waters of the Rio Grande, an 1884
convention between the countries established the rules
for determining the location of the international
boundary when the behavior of the Rio Grande trans-
ferred tracts of land from one bank of the river to the
other. See Convention Between the United States of
America and the United States of Mexico Touching the
International Boundary Line Where it Follows the Bed
of the Rio Colorado, U.S.-Mex., Nov. 12, 1884, 24 Stat.
1011 [hereinafter Convention of 1884].!! And in 1889,
the countries ratified another convention to reconvene
the International Boundary Commission and grant

11 The jurisdiction issues caused by the bancos were not the
only issues affecting relations between the United States and
Mexico at that time which the 1884 Convention was meant to ad-
dress. See, e.g., IRA G. CLARK, WATER IN NEwW MEXIco: A HISTORY
OF ITs MANAGEMENT AND USE 90 (1987) (“Friction continued to de-
velop over diversions of water and the building of small restrain-
ing dams, a condition intensified by the river changing its course
at each flood stage.”); DouGLAS R. LITTLEFIELD, CONFLICT ON THE
R10 GRANDE: WATER AND THE LAW 1879-1939, at 19-20 (2008) (de-
scribing “tensions over irrigation supplies along the border be-
tween Texas and Mexico [increasing] to the point that rumors
abounded regarding the supposed plans of armed Mexicans to de-
stroy an American diversion dam at Hart’s Mill (near present-day
downtown El Paso on the Rio Grande)” and the petitions of resi-
dents to the El Paso County Commissioners’ Court “[c]laiming
that over the previous few years the waters of the Rio Grande had
become insufficient to irrigate crops and water cattle . . . [and con-
tending] that the shortages had brought immense hardships to
the areal; therefore,] they sought a monetary grant to ease their
burdens or, alternatively, relief from paying property taxes”).
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jurisdiction to that body to adjudicate disputes associ-
ated with the bancos, man-made diversions of water on
both sides of the river, and the location of the boundary
line in the context of the principles and rules adopted
in the Convention of 1884. See Convention Between
the United States of America and the United States of
Mexico to Facilitate the Carrying Out of the Principles
Contained in the Treaty of Nov. 12, 1884, and to Avoid
the Difficulties Occasioned by Reason of the Changes
Which Take Place in the Bed of the Rio Grande and
that of the Colorado River, U.S.-Mex., Mar. 1, 1889, 26
Stat. 1512 [hereinafter Convention of 1889].

2. Resource disputes lead to a plan
for an international dam and res-
ervoir on the Rio Grande

Throughout the 1880s, as a result of a significant
increase in population and development in the San
Luis section of the Upper Rio Grande Basin as well as
naturally occurring drought conditions, “water short-
ages occurred along the Rio Grande in Mesilla and El
Paso Valleys and people near Juarez, across the river
from El Paso, complained to the Mexican Government.”
See R10 GRANDE JOINT INVESTIGATION, at 8.2 In 1888,

12 Reports from various sources also reported to Congress the
problem experienced by residents on both sides of the stream dur-
ing that time:

In the report of the troubles on the Rio Grande,

transmitted to the House of Representatives by the
Secretary of War in 1878, Executive Document No. 84,
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Congress appropriated funds pursuant to a March 20,
1888 joint resolution, see J. Res. 7, 50th Cong., 25 Stat.
618-19 (1888), to the United States Geological Survey
(“USGS”)

[flor the purpose of investigating the extent
to which the arid region of the United States
can be redeemed by irrigation, and the segre-
gation of the irrigable lands in such arid
region, and for the selection of sites for reser-
voirs and other hydraulic works necessary for

Forty-fifth Congress, second session, Colonel Hatch
says, among other things:

One [trouble] which must be looked for
sooner or later is in connection with the wa-
ter taken from the Rio Grande for irrigation,
as soon as the attempt is made to largely ex-
tend cultivation in this valley (there will not
be enough water for all, and both sides have
an equal right). From this troubles are cer-
tain to arise sooner or later which may in-
volve the two countries seriously.

Then, in the [1889] report of General Stanley . . . to
the Secretary of War, he uses this language:

Our relations with our Mexican neigh-
bors upon the long line of the Rio Grande
have been kindly, although they are good
deal excited over what they deem the viola-
tion of their riparian rights through our peo-
ple taking all the water of the Rio Grande for
the irrigation of the San Luis Valley, which
leaves the Rio Grande a dry bed for 500
miles. The question is one that must be set-
tled by the State Department, and thus far
there has been no call for military force.

21 CoNG. REc. 2341 (1890) (statements of Sen. Reagan).
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the storage and utilization of water for irriga-
tion and the prevention of floods and over-
flows. . ..

Act of Oct. 2, 1888, ch. 1069, 25 Stat. 505, 526. At the
same time, the city council of El Paso had approached
Major Anson Mills, a resident and founder of El Paso
and surveyor for the Army Corps of Engineers, to “sub-
mit to it a plan for water supply and irrigation that
would overcome” the immediate drought conditions
the residents of El Paso experienced. Letter from An-
son Mills, Major Tenth Cavalry, to Thomas F. Bayard,
U.S. Sec’y of State (Dec. 10, 1888), in INTERNATIONAL
DamMm IN Rio GRANDE RIVER, NEAR EL Paso, TEx., H.R.
Doc. No. 54-125, at 3 (1896). Major Mills, who had al-
ready received support for his idea from Major John
Wesley Powell, the Director of the USGS, proposed to
the United States Secretary of State that an interna-
tional reservoir and dam be built at El Paso, funded
jointly by the United States and Mexico, the details of
which to be negotiated by

a joint commission [comprised of members
from the two countries] to draw up the neces-
sary treaty stipulations to protect the work
and the rights of all interested in them, the
fundamental feature of which should cer-
tainly be that each nation should have the
right to divert no more than one-third of
the flow at any period, and that one-third of
the flow should be maintained in the bed of
the river, and that this international com-
mission have charge and control of the work
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after completion as well as during construc-
tion.

Id. at 5.

After working with the USGS to research more
thoroughly his idea for a federally funded, interna-
tional reservoir and dam to solve the irrigation needs
of El Paso and Juarez residents, Major Mills testi-
fied before a Senate committee in 1889, detailing his
thoughts on the location and construction of the pro-
ject, and also explaining his rationale for federal fund-
ing and oversight:

Now, in regard to the construction of this
dam — by whom should it be made — I would
like to say this: I do not see how it will be pos-
sible to construct it by private enterprise; and
for these reasons: It is international, in the
first place, and it would be hard to get a char-
ter from the two Governments that would suf-
ficiently secure the investors in their rights to
dividends. In our country it is very feasible,
because here they can take a lien on the land
for the money invested. In Mexico, however, it
is different. The proprietors of this enterprise
would necessarily be Americans, and there
would be that doubt on the part of Mexico and
on the part of the investors that they were
fairly dealt with. Then, to control the bound-
ary, I do not see how private individuals could
do that.
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My idea would be for the Government to
build the dam, build the reservoir, change the
railroad, and provide how that water should
be disposed of, and turn it over to a private
corporation thereafter. That could be ar-
ranged.

REPORT OF THE SPECIAL COMMITTEE OF THE UNITED
STATES SENATE ON THE IRRIGATION AND RECLAMATION OF
AriD LaNnDs: VoL. III — RocKY MOUNTAIN REGION AND
GREAT PLAINS 16-17 (1890) (statement of Maj. Anson
Mills), http://babel.hathitrust.org/cgi/pt?id=chi.736467
23;view=1up;seq=7 (last visited Jan. 6, 2017). In addi-
tion to presenting a detailed plan for a reservoir and
dam at El Paso, Major Mills also identified “a good site
for a dam at Fort Selden,” approximately sixty miles
north of El Paso, near Elephant Butte, New Mexico,
but opined that a reservoir at that site would hold a

fraction of water compared to the one he proposed at
El Paso. Id. at 16.

After those hearings, however, legislative at-
tempts to solve irrigation problems by building the
dam and reservoir recommended by Mills and the
USGS stalled. Congress turned to the President in
1890, requesting him “to enter into negotiations with
the Government of Mexico with a view to the remedy
of all such [boundary and irrigation disputes]” on both
sides of the Rio Grande, which Congress characterized
as “a standing menace to the harmony and prosperity
of the citizens of said countries, and the amicable and
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orderly administration of their respective Govern-
ments.” 21 CoNG. Rec. 3977 (1890) [hereinafter 1890
Concurrent Resolution].

3. The Republic of Mexico lodges a
formal claim for damages alleging
misappropriation of water from
the Rio Grande by United States
citizens

In October 1894, the Mexican ambassador to the
United States forwarded a letter to the U.S. Secretary
of State that he had received from the consul of Mexico
at El Paso in an attempt “to solicit, very specially, an
examination and decision of this grave question by the
Department of State, in order that the evils referred to
by the Mexican consul at El Paso, Tex., may be reme-
died.” Letter from Matias Romero, Mexican Minister in
Washington, D.C., to Walter Q. Gresham, U.S. Sec’y of
State (Oct. 12, 1894), in THE EXECUTIVE DOCUMENTS OF
THE HOUSE OF REPRESENTATIVES FOR THE THIRD SESSION
OF THE FIFTY-THIRD CONGRESS 1894-95, at 395 (1895)
[hereinafter CLEVELAND FOREIGN RELATIONS PAPERS].
The letter of the Mexican consul detailed tribulations
caused by “the numberless drains which have been
made by the farmers of Colorado and New Mexico, who
have settled the pending questions [regarding the eq-
uitable division of the waters of the river] by appro-
priating the water of the Rio Grande to their own
exclusive use.” Letter from José Zayas Guarneros,
Mexican Consul at El Paso, to Matias Romero, Mexican
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Minister in Washington, D.C. (Oct. 4, 1894), in CLEVE-
LAND FOREIGN RELATIONS PAPERS, at 396. Those tribu-
lations included the “total destruction within perhaps
two years” of agriculture, which, in turn, would “inevi-
tably entail the ruin of the infant industries” and the
depopulation of the city of Juarez. Id.

Although President Cleveland acknowledged in
his annual address to Congress in December 1894 that
“[t]he problem of the storage and use of the waters of
the Rio Grande for irrigation should be solved by ap-
propriate concurrent action of the two interested coun-
tries,” CLEVELAND FOREIGN RELATIONS PAPERS, at xi,
negotiations moved slowly. In October 1895, the Mexi-
can ambassador to the United States sent another let-
ter to the U.S. Secretary of State, complaining that the
digging of “a great many trenches ... in the State of
Colorado (especially in the St. Louis [sic] Valley) and in
the Territory of New Mexico, through which the Rio
Grande and its affluents flow” resulted in the destruc-
tion of the navigability of the Rio Grande and the dep-
rivation of water for irrigation downstream in violation
of the 1848 Treaty of Guadalupe Hidalgo, the Conven-
tion of 1884, and international law. Letter from Matias
Romero, Mexican Minister in Washington, to Richard
Olney, U.S. Sec’y of State (Oct. 21, 1895), in THEODORE
ROOSEVELT, JR., MESSAGE FROM THE PRESIDENT OF THE
UNITED STATES, TRANSMITTING A REPORT FROM THE SEC-
RETARY OF STATE, WITH ACCOMPANYING PAPERS, IN RE-
GARD TO THE EQUITABLE DISTRIBUTION OF THE WATERS
OF THE R10 GRANDE [hereinafter ROOSEVELT PAPERS RE-
GARDING THE EQUITABLE DISTRIBUTION OF RIO GRANDE
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WATERS], S. Doc. No. 57-154, at 7-8 (1903). As stated
by the ambassador in his letter:

The Government of Mexico thinks that
according to Article VII of the treaty of Gua-
dalupe Hidalgo of February 2, 1848, the in-
habitants of one country [cannot], without the
consent of the other, build any works that ob-
struct or impede navigation in international
rivers, and nothing could impede it more ab-
solutely than works which wholly turn aside
the water of those rivers. It is true that Article
IV of the treaty of Mesilla of December 30,
1853, annulled Article VII of the treaty of
Guadalupe Hidalgo, but at the same time it
left its stipulations in force, as far as the Rio
Grande is concerned, from the point where
that river begins to be the boundary line be-
tween the two countries, and moreover, by Ar-
ticle V of the convention of November 12,
1884, the right of both countries to that river
was again recognized, and it was again stipu-
lated that one could not construct any works
that obstructed navigation therein without
the consent of the other.

Still, even supposing, without admitting
it, that the Mexican Government’s interpreta-
tion of the treaties were not well founded, and
even if there were no stipulation on this sub-
ject between the two countries, the principles
of international law would form a sufficient
basis for the rights of the Mexican inhabitants
of the bank of the Rio Grande. Their claim to
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the use of the water of that river is incontest-
able, being prior to that of the inhabitants of
Colorado by hundreds of years, and, according
to the principles of civil law, a prior claim
takes precedence in case of dispute.

Id. at 8.

The U.S. Secretary of State requested a legal opin-
ion from the U.S. Attorney General regarding the va-
lidity of Mexico’s claims. See Letter from Richard
Olney, U.S. Sec’y of State to Judson Harmon, U.S. Att’y
Gen. (Nov. 5, 1895), in ROOSEVELT PAPERS REGARDING
THE EQUITABLE DISTRIBUTION OF RI0 GRANDE WATERS,
at 9-10. Attorney General Harmon agreed that the
Treaty of Guadalupe Hidalgo and the Convention of
1884 protected the rights of Mexico as to maintaining
the navigability of the Rio Grande, but opined that
those agreements applied only to the section of the
river serving as the boundary between Mexico and the
United States, observing that Mexico’s claims per-
tained to interference with irrigation — not navigability
of the river. See Letter from Judson Harmon, U.S. Att’y
Gen., to Richard Olney, U.S. Sec’y of State (Dec. 12,
1895), in ROOSEVELT PAPERS REGARDING THE EQUITABLE
DiSTRIBUTION OF R10 GRANDE WATERS, at 10-13. As to
the validity of Mexico’s claim under international law,
Attorney General Harmon analyzed several legal au-
thorities pertaining to natural international servi-
tudes and the overlay of the principle of absolute
sovereignty of nations. Id. at 14-16. Ultimately, relying
primarily upon Chief Justice John Marshall’s opinion
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in The Schooner Exchange v. McFadden, 11 U.S. (7
Cranch) 116, 136 (1812), he advised:

The fundamental principle of interna-
tional law is the absolute sovereignty of every
nation as against all others within its own ter-
ritory. Of the nature and scope of sovereignty
with respect to judicial jurisdiction, which is
one of its elements, Chief Justice Marshall
said:

The jurisdiction of the nation within
its own territory is necessarily exclusive
and absolute. It is susceptible of no limi-
tation not imposed by itself. Any re-
striction upon it, deriving validity from
an external source, would imply a dimi-
nution of its sovereignty to the extent of
the restriction, and an investment of that
sovereignty to the same extent in that
power which could impose such restric-
tion.

All exceptions, therefore, to the full
and complete power of a nation within its
own territories must be traced up to the
consent of the nation itself. They can flow
from no other legitimate source.

It is not suggested that the injuries com-
plained of are or have been in any measure
due to wantonness or wastefulness in the use
of water, or to any design or intention to in-
jure. The water is simply insufficient to sup-
ply the needs of the great stretch of arid
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country through which the river, never large
in the dry season, flows, giving much and re-
ceiving little.

The case presented is a novel one.
Whether the circumstances make it possible
or proper to take any action from considera-
tion of comity is a question which does not per-
tain to this Department; but that question
should be decided as one of policy only be-
cause, in my opinion, the rules, principles, and
precedents of international law impose no lia-
bility or obligation upon the United States.

Id. at 15-16 (internal citation omitted).'® In sum, Attor-
ney General Harmon’s opinion stated that the United

13 The concept that a sovereign country may dispose of its
resources within its own boundaries regardless of the conse-
quences of that action in a neighboring sovereign country became
known as the “Harmon Doctrine.” In his article questioning the
Harmon Doctrine’s inclusion in international law, Professor Ste-
phen McCaffrey writes:

It is remarkable that Attorney General Harmon rested
his entire case upon two brief paragraphs from an old
Supreme Court decision that he did not proceed to ap-
ply to the facts before him. It is true that the Supreme
Court’s opinion was written by one of the greatest ju-
rists ever to sit on the Court, Chief Justice John Mar-
shall. But could such a great judge, even in the early
years of the nineteenth century, have in fact intended
to make pronouncements about sovereignty that are as
absolute and inflexible as they appear to be in Har-
mon’s opinion? Reading two sentences beyond the end
of Harmon’s quotation from the decision supplies the
answer. Chief Justice Marshall wrote:

The world being composed of distinct sover-
eignties, possessing equal rights and equal
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States had no duty toward Mexico regarding the al-
leged water misappropriation by U.S. citizens.

4. The Harmon Doctrine is rejected in
favor of referring the international
dispute to the International Bound-
ary Commission for amicable solu-
tions

Despite the advice contained in Attorney General
Harmon’s opinion, the State Department continued to
work toward a solution. Ultimately, pursuant to the
1890 Concurrent Resolution, the countries issued a

independence, whose mutual benefit is pro-
moted by intercourse with each other, . . . all
sovereigns have consented to a relaxation in
practice, in cases under certain peculiar cir-
cumstances, of that absolute and complete
jurisdiction within their respective territo-
ries which sovereignty confers. . . .

A nation would justly be considered as
violating its faith, although that faith might
not be expressly plighted, which should sud-
denly and without previous notice, exercise
its territorial powers in a manner not conso-
nant to the usages and received obligations
of the civilized world.

Marshall thus recognized that the realities of the inter-
national intercourse and interdependence meant that
states often did not insist upon “that absolute and com-
plete jurisdiction within their respective territories
which sovereignty confers.”

Stephen C. McCaffrey, The Harmon Doctrine One Hundred Years
Later: Buried, Not Praised, 36 NAT. RESOURCES J. 725, 744 (1996)
(quoting The Schooner Exchange v. McFadden, 11 U.S. (7 Cranch)
116, 136-37 (1812)).
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protocol on May 6, 1896, referring the issue of Mexico’s
claim to the International Boundary Commission for
investigation and report on three specific topics:

It being essential to the conduct of the ne-
gotiations contemplated by the concurrent
resolution of the Congress of April 29, 1890,
that there should be a definite and authorita-
tive ascertainment of the facts relating to the
irrigation of the arid lands in the valley of the
Rio Grande River, to the construction of a dam
across said river at El Paso, Tex., and to the
other subjects [sic] matter of said resolution:

And the Mexican Government deeming
that it is of vital interest for the Republic and
especially for the inhabitants of the right
bank of the Rio Bravo (Grande) to contribute
for their part to preparing the means for car-
rying out the negotiations recommended in
the aforesaid resolution of the Congress of the
United States of America;

Col. Anson Mills and Sefior Don F. Javior
Osorno, members of the International Bound-
ary Commission organized under the conven-
tion of March 1, 1889, are hereby requested
and directed to investigate and report, as soon
as practicable, upon the questions and mat-
ters following, to wit:

1. The amount of water of the Rio Grande
taken by the irrigation canals con-
structed in the United States of America.

2. The average amount of water in said
river, year by year, before the construction
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of said irrigation canals and since said
construction — the present year included.

3. The best and most feasible mode, whether
through a dam to be constructed across
the Rio Grande near El Paso, Tex., or
otherwise, of so regulating the use of the
waters of said river as to secure to each
country concerned and to its inhabitants
their legal and equitable rights and inter-
ests in said waters. . . .

Protocol Relating to the Irrigation of the Arid Lands in
the Valley of the Rio Grande River and to the Construc-
tion of a Dam Across Said River, Mex.-U.S., May 6,
1896, reprinted in United States-Mexico Water Bound-
ary: Hearings Before the Comm. on Foreign Affairs Rel-
ative to the International (Water) Boundary Comm’n,
United States and Mexico, 63d Cong. 38 (1914), http://
catalog.hathitrust.org/Record/100734841 (last visited
Jan. 6, 2017).

Based upon a request from Anson Mills as Com-
missioner of the International Boundary Commis-
sion,* the Secretary of the Interior of the United
States directed the Commissioner of the General Land

14 See Letter from Anson Mills, Col., Third Cavalry, U.S.
Army, to Richard Olney, U.S. Sec’y of State (Nov. 17, 1896), in WIL-
LIAM McKINLEY, MESSAGE FROM THE PRESIDENT OF THE UNITED
STATES, TRANSMITTING, IN RESPONSE T'0 RESOLUTION OF THE SENATE
OF FEBRUARY 26, 1898, REPORTS FROM THE SECRETARY OF STATE,
THE SECRETARY OF WAR, THE SECRETARY OF THE INTERIOR, AND THE
ATTORNEY-GENERAL, WITH ACCOMPANYING PAPERS, RELATIVE TO THE
EQUITABLE DISTRIBUTION OF THE WATERS OF THE R10 GRANDE RIVER,
S. Doc. No. 55-229, at 11-14 (1898).
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Office in December 1896 “to suspend action on any and
all applications for right of way through public lands
for the purpose of irrigation by using the waters of the
Rio Grande or any of its tributaries in the State of Col-
orado or in the Territory of New Mexico until further
instructed by this department.” Letter from D.R. Fran-
cis, Sec’y of the Interior, to Comm’r of the Gen. Land
Office (Dec. 5, 1896), in WALTER L. FISHER, LETTER FROM
THE SECRETARY OF THE INTERIOR, TRANSMITTING, BY Di-
RECTION OF THE PRESIDENT, ORDERS AND REGULATIONS
OF THE INTERIOR DEPARTMENT TOUCHING USE, APPROPRI-
ATION, OR DISPOSITION FOR IRRIGATION OF THE WATERS
OF THE R10 GRANDE AND ITS TRIBUTARIES IN COLORADO
AND NEW MEXICO [hereinafter FISHER PAPERS REGARD-
ING APPROPRIATION OF WATERS OF THE RIO GRANDE],
H.R.Doc. 62-39, at 2 (1911); see also 66 CONG. REC. 593
(1924) (attaching letter as Exhibit E).1

The International Boundary Commission issued
its report on November 25, 1896, and reported in-
creases in irrigation of acreage in Colorado and New
Mexico from 1880 to 1896, directly resulting in a
marked decrease in annual flow of the river at El Paso:

From the very elaborate statistical report
of Civil Engineer Follett the commission finds
that prior to 1880 there were in Colorado 511

15 The perpetual nature of the December 1896 embargo pre-
venting new grants of rights-of-way would become the significant
source of contention years later for irrigators in Colorado’s San
Luis Valley and the Middle section of the Upper Rio Grande Basin
in New Mexico. See discussion infra Part IILE.
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canals taken from the Rio Grande and its trib-
utaries, irrigating about 121,000 acres of land,;
that this number of canals and amount of land
irrigated has kept increasing year by year,
many of the canals being enlarged during the
same period, so that the number of canals at
this date has increased to 925, irrigating
318,000 acres of land; and that in New Mexico
there were, prior to 1880, 563 canals taken
from the Rio Grande and its tributaries, irri-
gating 183,000 acres of land, and at the pre-
sent time there are 603 canals, irrigating
186,000 acres of land.

These results show an aggregate of 1,074
canals taken out in Colorado and New Mexico
prior to 1880, and 1,528 taken from the river
and its tributaries at this date, showing an in-
crease of 454 canals and of 196,000 acres irri-
gated in the State of Colorado and Territory of
New Mexico. This shows quite accurately the
increase for the past sixteen years. There are
no reliable records available showing the in-
crease in the preceding years, but they were
doubtless on a more rapidly increasing ratio.

It will also be observed that the greatest
increase during these sixteen years was in the
State of Colorado, the number of canals and
acres irrigated remaining almost stationary
in New Mexico for that period, but this is eas-
ily accounted for by the fact that the appropri-
ation of water in Colorado has rendered such
a scarcity in New Mexico that little further in-
crease of canals and acreage was profitable.
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It is evident to the commissioners that as
the flow of water in the Rio Grande had not
only become scarce at El Paso, but high up in
New Mexico prior to 1888 or 1889, any in-
crease of water used in Colorado would dimin-
ish materially the flow at El Paso during the
irrigation season.

[Based on] the large mass of information
and statistics taken by our engineers [to an-
swer the question charged to the Interna-
tional Boundary Commission regarding the
average amount of water in the Rio Grande,
year by year, before and after the construction
of irrigation canals in Colorado and New Mex-
ico to date], we form the following conclusions:

That the flow of the river at El Paso has
now been decreased by the taking of water for
irrigation by canals constructed in the United
States of America, about 1,000 second-feet for
one hundred days annually, equal to 200,000
acre-feet of water.

Letter from Anson Mills, Col. Third Cavalry, U.S. Army
& Comm’r of the Int’l Boundary Comm’n, John A. Har-
per, Sec. of the Intl Boundary Comm’n, F. Javier
Osorno, Mexican Comm’r of the Intl Boundary
Comm’n & S.F. Maillefert, Mexican Sec. of the Int’l
Boundary Comm’n, to Richard Olney, U.S. Sec’y of
State (Nov. 25, 1896), in WILLIAM MCKINLEY, MESSAGE
FROM THE PRESIDENT OF THE UNITED STATES, TRANSMIT-
TING, IN RESPONSE TO RESOLUTION OF THE SENATE OF
FEBRUARY 26, 1898, REPORTS FROM THE SECRETARY OF
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STATE, THE SECRETARY OF WAR, THE SECRETARY OF THE
INTERIOR, AND THE ATTORNEY-GENERAL, WITH ACCOMPA-
NYING PAPERS, RELATIVE TO THE EQUITABLE DISTRIBU-
TION OF THE WATERS OF THE R10 GRANDE RIVER, S. Doc.
No. 55-229, at 38-39 (1898) [hereinafter MCKINLEY
PAPERS ON EQUITABLE DISTRIBUTION OF R10 GRANDE WA-
TERS]. The Commission proposed the following plan —
essentially the plan Anson Mills originally proposed to
the U.S. Secretary of State in 1888 — to regulate the
water of the Rio Grande and resolve Mexico’s claim:

(1) That the United States cede to Mexico
the small tract of land before referred to [to
allow Mexico to own one end of the dam and
have access to the lake for the purpose of con-
ducting its share of the waters impounded
through its own territory], but reserving cor-
porate rights of the Southern Pacific Railway
Company to the United States.

(2) Construct the dam [at El Paso] as de-
signed by the joint engineers.

(3) Remove the railroads from the bed of the
proposed reservoir.

(4) Acquire the land to be submerged.

(5) And in some way prevent the construc-
tion of any large reservoirs in the Rio Grande
in the Territory of New Mexico, or in lieu
thereof, if that be impracticable, restrain any
such reservoirs hereafter constructed from
the use of any waters to which the citizens of
the El Paso Valley, either in Mexico or the
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United States, have right by prior appropria-
tion, and provide some legal and practicable
remedy and redress, in case such waters
should be used, to the citizens of both coun-
tries.

Id. at 41. The proposal further provided that the reser-
voir and dam would be jointly owned by the two coun-
tries and, in exchange for “Mexico relinquish[ing] all
claims for indemnity for the unlawful use of waters in
the past, and accept the dam so constructed as an eq-
uitable distribution, past and future, of the waters of
said river,” the United States would fund the entire
project. Id.

Once the International Boundary Commission re-
leased its report in November 1896, recommending the
construction of an international reservoir and dam at
El Paso, the Mexican government supported the idea
and entered into negotiations with the United States
for a convention between the two countries which
would conform to the specific recommendations of the
International Boundary Commission. See, e.g., Letter
from Matias Romero, Foreign Minister, to Richard
Olney, U.S. Sec’y of State (Dec. 29, 1896), in MCKINLEY
PAPERS ON EQUITABLE DISTRIBUTION OF R10 GRANDE WA-
TERS, S. Doc. No. 55-229, at 178; Letter from Richard
Olney, U.S. Sec’y of State, to Matias Romero, Foreign
Minister (Jan. 4, 1897), in MCKINLEY PAPERS ON EQUI-
TABLE DISTRIBUTION OF Ri0 GRANDE WATERS, S. Doc.
No. 55-229, at 179; Letter from Matias Romero, For-
eign Minister, to Richard Olney, U.S. Sec’y of State
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(Jan. 5, 1897), in MCKINLEY PAPERS ON EQUITABLE DIs-
TRIBUTION OF R10 GRANDE WATERS, S. Doc. No. 55-229,
at 179-81 (attaching draft convention); Letter from
Matias Romero, Foreign Minister, to Richard Olney,
U.S. Sec’y of State (Jan. 30, 1897), in MCKINLEY PAPERS
ON EQUITABLE DISTRIBUTION OF R10 GRANDE WATERS, S.
Doc. No. 55-229, at 181-84 (attaching subsequent draft
convention); Letter from Richard Olney, U.S. Sec’y of
State, to Matias Romero, Foreign Minister (Mar. 3,
1897), in MCKINLEY PAPERS ON EQUITABLE DISTRIBU-
TION OF RI0 GRANDE WATERS, S. Doc. No. 55-229, at
184.

5. A competing plan for a privately
funded reservoir and dam on the
Rio Grande interferes with the ne-
gotiation of a convention between
the United States and Mexico

But a wrinkle existed that interfered with the ne-
gotiations between the United States and Mexico: An-
son Mills’ proposal for a federally funded, international
reservoir and dam was not the only irrigation proposal
circulating during the 1880s. Interstate disputes be-
tween residents of the State of Texas and then-
territory New Mexico over use of Rio Grande waters
also festered, complicated by the uncertainty of local,
territorial, and state authority over water rights. And
so private equity, specifically the Rio Grande Dam and
Irrigation Company, appeared and sought to build a
reservoir and dam in New Mexico at Elephant Butte,
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the site that was brushed aside earlier by Mills, who
favored building a dam and reservoir at El Paso.

As recounted in 1901 by Nathan E. Boyd, Director-
General of the Rio Grande Dam and Irrigation Com-

pany:

From time to time during the past twenty
years and more[,] various means of raising
capital for the construction of a great storage
dam to impound the flood waters of the river
have been proposed by citizens of the Terri-
tory [of New Mexico]. Government aid has
again and again been sought and investment
of private capital solicited, but without avail.
At one time the Federal Government ap-
peared seriously to entertain plans, recom-
mended by the Irrigation Bureau, for the
construction of a series of storage dams. Res-
ervoir sites on the Rio Grande were surveyed
by Government engineers, who reported fa-
vorably on the proposition, and these sites
were duly reserved, but nothing came of it,
and ultimately they were thrown open for
public appropriation (act of 1891) for reservoir
purposes.

In 1893 the Rio Grande Dam and Irriga-
tion Company was incorporated under the
laws of New Mexico. All the requirements of
the Territorial and Federal statutes were com-
plied with in order to legally establish the res-
ervoir rights essential to the company’s
undertaking. . . .
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[After an English company was formed,
taking advantage of England’s laws holding
directors of a company personally liable and
soothing anxieties of investors who mis-
trusted American industrial securities] to is-
sue 8 per cent preference shares and 5 per
cent debenture bonds (the former at par, the
latter at a premium of 5 per cent), to be se-
cured by a lease of the American company’s
undertaking, . . . [w]ork on the proposed dams
and canals was begun [at the Elephant Butte
site]; a great colonization system was orga-
nized; branch offices and agencies were estab-
lished in Great Britain and on the Continent,
and the company’s literature, descriptive of
the climatic and other advantages offered to
settlers in the valley and of the resources of
the Territory, was printed in English and
French and widely circulated; contracts for
the sale of large blocks of land for fruit and
vine culture were made, the company under-
taking to provide water within two years;
agreements were entered into with the own-
ers of the community ditches in the valley
whereunder the American company would
concede water rights to the landowners along
such ditches in exchange for the community
ditches and for blocks of land, the farmers to
pay an annual water rent of $1.50 per acre for
every acre irrigated. In fact, everything con-
ducive to the colonization and development of
the valley which good management could sug-
gest and capital secure was provided for.
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Letter from Nathan E. Boyd, Dir.-Gen., Rio Grande
Dam & Irrigation Company, to Honorable Members of
the United States Senate (Jan. 10, 1901), in S. COMM.
ON FOREIGN RELATIONS, HISTORY OF THE RI0 GRANDE
DaM AND IRRIGATION COMPANY, S. Doc. No. 56-104, at
3-4 (1901) [hereinafter 1901 Boyd Testimony].

Formed in 1893, the activities and proposed diver-
sions of the Rio Grande by the Rio Grande Dam and
Irrigation Company immediately drew the ire of down-
stream inhabitants. In 1896, citizens of Mexico urged
their government to intercede on their behalf to insist
that the United States suspend all work of the Rio
Grande Dam and Irrigation Company in its construc-
tion of a reservoir and dam at Elephant Butte. See, e.g.,
Letter from Matias Romero, Foreign Minister, to Rich-
ard Olney, U.S. Sec’y of State (Aug. 4, 1896), in MCKIN-
LEY PAPERS ON EQUITABLE DISTRIBUTION OF R1I0 GRANDE
WATERS, S. Doc. No. 55-229, at 2-3 (1898) (attaching
translation of a June 22, 1896, letter from a repre-
sentative of Mexican citizens to the Mexican Secretary
of Foreign Relations).

Although by 1897, the United States and Mexico
had embraced the recommendations of the Interna-
tional Boundary Commission and had entered nego-
tiations regarding the international, U.S.-funded
reservoir and dam at El Paso, the United States had a
problem: What to do about the water rights and rights
of way provisionally given by the U.S. Secretary of the
Interior (and the application for water rights submit-
ted to Territory of New Mexico) for the Rio Grande
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Dam and Irrigation Company to construct the Ele-
phant Butte reservoir and dam? As explained to the
Mexican Foreign Minister by the U.S. Secretary of
State:

I must add, however, that in preparing to en-
ter into negotiations the Department has
found the subject embarrassed by greatly per-
plexing complications arising out of reservoir
dams, etc., either already built or authorized
through the concurrent action of the Federal
and State authorities. Just what legal validity
is to be imputed to such grants of authority, or
in what way structures completed or begun
are to be dealt with, are questions under care-
ful investigation and which must be disposed
of before the United States will be in a condi-
tion to negotiate.

Letter from Richard Olney, U.S. Sec’y of State, to Ma-
tias Romero, Foreign Minister (Jan. 4, 1897), in McKIN-
LEY PAPERS ON EQUITABLE DISTRIBUTION OF R10 GRANDE
WATERS, S. Doc. No. 55-229, at 179. Practically speak-
ing, it was clear that two reservoirs and dams on the
Rio Grande within close proximity were hopelessly in-
compatible projects: “First, if the Rio Grande Company
built the proposed dam at Elephant Butte, a reliable
water supply would not exist for the proposed interna-
tional dam at El Pasol;] [s]econd, the proposed interna-
tional dam would flood a substantial portion of the
irrigated land in the Mesilla Valley [in New Mexico].”
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William A. Paddock, The Rio Grande Compact of 1938,
5 U. DENv. WATER L. REv. 1, 11 (2001).%6

The U.S. State Department coordinated with the
Departments of War and Justice to assess those issues.
Secretary of State Olney wrote to the Secretary of
War to ascertain whether he characterized the Rio
Grande as a “navigable water,” in which case, pursuant
to applicable law, the Rio Grande Dam and Irrigation

16 In November 1896, when the International Boundary
Commission released its recommendations for an internationally
funded dam and reservoir at El Paso, Anson Mills saw that the
privately funded dam at Elephant Butte would interfere with the
Commission’s proposal. He made a request to Secretary of State
Richard Olney

that if practicable the approval of the reservoir of the
Rio Grande Land and Irrigation Company, Limited, at
Elephant Butte be canceled or withdrawn, and, if not
practicable to cancel or withdraw the same, that such
executive or legislative restriction be placed upon it as
to prohibit it from using any part of the flow of the river
to which the inhabitants of either bank of the river be-
low may have a prior right by appropriation, and that
some prompt and efficient remedy be provided the pos-
sessors of these prior rights by appropriation in case
the company should use any water to which the inhab-
itants referred are entitled.

Letter from Anson Mills, Col., Third Cavalry, U.S. Army, to Rich-
ard Olney, U.S. Sec’y of State (Nov. 17, 1896), in WiLLIAM MCKIN-
LEY, MESSAGE FROM THE PRESIDENT OF THE UNITED STATES,
TRANSMITTING, IN RESPONSE T'0O RESOLUTION OF THE SENATE OF FEB-
RUARY 26, 1898, REPORTS FROM THE SECRETARY OF STATE, THE SEC-
RETARY OF WAR, THE SECRETARY OF THE INTERIOR, AND THE
ATTORNEY-GENERAL, WITH ACCOMPANYING PAPERS, RELATIVE TO THE
EQUITABLE DISTRIBUTION OF THE WATERS OF THE R10 GRANDE RIVER,
S. Doc. No. 55-229, at 13 (1898).
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Company would have been required to obtain the per-
mission from the Secretary of War as “a necessary pre-
requisite to the lawful erection of the dam.” See Letter
from Richard Olney, U.S. Sec’y of State, to Daniel S. La-
mont, U.S. Sec’y of War (Jan. 13, 1897), in MCKINLEY
PAPERS ON EQUITABLE DISTRIBUTION OF R10 GRANDE WA-
TERS, S. Doc. No. 55-229, at 25. The Secretary of State
reminded the Secretary of War that

[s]lection 10 of the act of September 19,
1890, is a general provision enforcible in the
courts under the direction of the Attorney-
General of the United States, and his aid
would necessarily be invoked by you should
you determine to put this provision of law in
force against the Rio Grande Dam and Irriga-
tion Company’s obstruction of the river at El-
ephant Buttes [sic].

Id. at 26. After finding that the Rio Grande was indeed
navigable,'” and, therefore, the building of a dam at

17 The War Department received advice regarding “the navi-
gability of the Rio Grande River as affecting the validity of the
claim to the right to dam the river at Elephant Butte, made by
the Rio Grande Dam and Irrigation Company” from an engineer
who served on the International Boundary Commission:

The periods of high water recur annually with regular-
ity, and at such times the river is unquestionably navi-
gable at and above El Paso, and could certainly be used
in commerce for floating logs and flatboats. I have no
knowledge of the fact that this portion of the river has
ever been put to such use, the country being but
sparsely settled and timber being exceedingly scarce.
But the issue is not whether the river has been actually
navigated, but whether it is navigable within the
meaning of the law, so that it can be classified as
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Elephant Butte required the approval of the War De-
partment, the Secretary of War requested advice from
the U.S. Attorney General’s Office as to how to proceed,
which concluded:

(1) That the Secretary of the Interior had no
power, under the provisions of the act of
March 3, 1891 . . . to grant the rights claimed.

(2) That the remedy of the United States is
by injunction under section 10 of the act of

navigable waters of the United States entitled to the
protection of the Secretary of War under the act of Sep-
tember 19, 1890.

As many rivers of the country have been so classi-
fied which in point of depth, volume, and regularity of
flow offer fewer advantages to navigation than does the
Rio Grande at El Paso, it seems clear to me that this
stream should also be so classified.

Further, it would appear from the inclosed [sic] pa-
pers that it has heretofore been decided that the Rio
Grande is navigable at and below a point 150 miles be-
low El Paso, and since the river receives no important
tributary within this 150 miles of its course, it is man-
ifest that a dam at Elephant Butte which would en-
tirely stop the flow at El Paso would necessarily
injuriously “modify the capacity of the channel” of the
river in that part of its course where it has heretofore
been held to be navigable.

From either of these standpoints it would appear
that the plans of the Rio Grande Dam and Irrigation
Company require the approval and authorization of the
Secretary of War.

Letter from G.M. Derby, Capt. U.S. Army Corps of Engineers, to
W.P. Craighill, Brig. Gen., U.S. Army Corps of Engineers (Feb. 1,
1897), in McCKINLEY PAPERS ON EQUITABLE DISTRIBUTION OF RIO
GRANDE WATERS, S. Doc. No. 55-229, at 185-86.
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September 19, 1890 ... and if the dam has
been constructed, also by criminal prosecu-
tion.

Upon being advised that the obstruction
has been or is about to be erected, I shall at
once order proper proceedings to be instituted
by the United States district attorney. . . .

Letter from Holmes Conrad, Solicitor-General, to Rus-
sell A. Alger, Sec’y of War (Apr. 24, 1897), in MCKINLEY
PAPERS ON EQUITABLE DISTRIBUTION OF R10 GRANDE WaA-
TERS, S. Doc. No. 55-229, at 189-90.

The United States intervened in 1897 to halt con-
struction of the Rio Grande Dam and Irrigation Com-
pany’s construction of the dam and reservoir at
Elephant Butte. The legal challenges by the United
States were predicated upon the theory that the “Rio
Grande is a navigable river, and that the proposed dam
will obstruct the navigation of the river, the flow of wa-
ters therein, and interfere with its navigable capacity;
and that such obstructions would be contrary to the
treaty with Mexico, and in violation of the acts of con-
gress.” United States v. Rio Grande Dam & Irrigation
Co.,9 N.M. 292, 295 (1898). The litigation lasted years.
See, e.g., United States v. Rio Grande Dam & Irrigation
Co., 174 U.S. 690, 710 (1899) (reversing the holding of
the New Mexico high court, remanding, and ordering
“an inquiry into the question whether the intended
acts of the defendants in the construction of a dam and
in appropriating the waters of the Rio Grande will sub-
stantially diminish the navigability of that stream
within the limits of present navigability”); United
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States v. Rio Grande Dam & Irrigation Co., 184 U.S.
416, 424 (1902) (reversing the holding of the New Mex-
ico high court and remanding “with direction to grant
leave to both sides to adduce further evidence,” as “it
is quite clear that the record does not contain evidence
of a material character” and “the questions presented
may involve rights secured by treaties concluded be-
tween this country and the Republic of Mexico”).

In the end, Nathan Boyd and the Rio Grande Dam
and Irrigation Company won battles, but lost the war.
In April 1903, the United States filed a supplemental
complaint against the Rio Grande Dam and Irrigation
Company, alleging that its right to construct the dam
and reservoir had expired, as the 1891 General Revi-
sion Act required reservoir projects to be at least par-
tially constructed, if not completed, within five years of
obtaining the right. See United States v. Rio Grande
Dam & Irrigation Co.,13 N.M. 386, 395 (1906). In 1909,
the Supreme Court affirmed the lower court’s ruling
that the Rio Grande Dam and Irrigation Company’s
right had expired for non-use; thus ended the privately
funded dam and reservoir project. See Rio Grande Dam
& Irrigation Co. v. United States, 215 U.S. 266, 277-78
(1909).

Although it appeared that the litigation to stop the
privately funded dam and reservoir at Elephant Butte
would clear the path for the international convention
with Mexico to resolve its claim for damages, the U.S.
Attorney General’s intervention did not proceed unno-
ticed by citizens of New Mexico. See, e.g., Letter from
Frank Burke to President William McKinley (Aug. 7,
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1897), in MCKINLEY PAPERS ON EQUITABLE DISTRIBU-
TION OF R1I0 GRANDE WATERS, S. Doc. No. 55-229, at
195-96 (“Your Attorney-General stopped us from build-
ing our dam on the grounds that we would obstruct
navigation, yet the Mexican people have their dam in
[El Paso]. . . .I am a lifelong Republican, and I am sure
we feel the Attorney acts in our party in southern New
Mexico. We fail to see where the protection comes in,
as it is only helping old Mexico.”). And the protracted
litigation did not go smoothly for the United States.
The United States would not prevail in the litigation
against the Rio Grande Dam and Irrigation Company
until 1909, leaving Mexico’s claim for damages an open
wound for years.

C. Legislative Attempts Toward Solving
the Problems Regarding Reclamation
of the Western Arid States, Including
the Equitable Distribution of the Wa-
ters of the Rio Grande

1. The debate between cession versus
a comprehensive federal scheme
for reclamation of western arid
lands leads to the 1902 Reclama-
tion Act and the creation of the
Reclamation Service

Throughout the late 1880s and early 1890s, Con-
gress received scores of petitions from individuals and
legislatures of western states to fund reclamation pro-
jects; all petitions were referred to the Select Commit-
tee on Irrigation and Reclamation of Arid Lands. See,
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e.g.,21 CONG. REC. 142 (1889) (presenting “a communi-
cation from the acting secretary of the Territory of Ar-
izona, inclosing a memorial of the fifteenth Legislative
Assembly of the Territory of Arizona, relating to the
construction of a storage reservoir for the reclamation
of arid land”); 21 CoNG REc. 353 (1889) (presenting “a
memorial of 180 farmers, residents of Edmunds
County, South Dakota, showing that the rainfall in
that locality is insufficient for successful farming, and
praying for such assistance from the Government as
may be consistently rendered to obtain water for the
purposes of irrigation”); 21 CoNG. REc. 383 (1890) (pre-
senting “a petition of the fruit-growers of California,
praying for the irrigation of arid lands”); 21 CoNG REc.
9777 (1890) (presenting “the petition of J H. Hanna
and 69 other citizens of Chase County, Nebraska, pray-
ing that an appropriation be made in aid of irrigation”);
22 ConNG. REc. 2373 (1891) (presenting “the petition of
the Legislature of the State of Kansas, praying for the
adoption of a system of irrigation and the appropria-
tion of the sum of money necessary therefor”).

In 1894, Congress enacted the Carey Act, named
for Senator Joseph M. Carey of Wyoming. See Act of
Aug. 18, 1894, ch. 301, § 4, 28 Stat. 422 (codified as
amended at 43 U.S.C. §§ 641-648). Representative
Francis Griffith Newlands of Nevada summarized the
climate existing prior to the Carey Act’s passage as he
argued in favor of the Act:

[TThe arid-land question has been agi-
tated for a great many years, not only in the
western regions of our country, but in the
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Halls of Congress. Conventions have been
held throughout the West upon this important
subject, and the unanimous sentiment is now,
after long discussion, that the question of the
reclamation of these arid lands can be settled
alone by the respective States. They have
come to that conclusion, though they desired
in the first place that the Government of the
United States should undertake the work of
reclamation and should then open the re-
claimed lands to settlement.

The Government of the United States has
been unwilling to do that, for the reason that
it involved the selection of vast areas of land,
the erection of irrigation works, reservoirs,
distributing canals, etc., and the expenditure
of a sum ranging from $10 to $50 per acre in
the work of reclamation. The National Gov-
ernment is unwilling to undertake the work,
though the States in the arid region desired it
to do so, and through it ought to do so.

Various measures have been introduced
in Congress with reference to the granting
of these arid lands to the various States.
Measures looking to this end have repeatedly
passed one House and failed of consideration
in the other. Committees have passed upon
the question in various forms. I think I am
safe in saying that it is almost the unanimous
sentiment of the various irrigation commit-
tees of this Congress and of past Congresses
that grants of these lands should be made to
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the States, and that they should undertake
the work of reclamation.

26 CONG. REC. 8427 (1894).

The Carey Act attempted to encourage settlement
of public lands in western states that required irriga-
tion for productive farming by allowing the federal gov-
ernment through the General Land Office to transfer
up to one million acres of public lands to individual
western States that established federally approved
reclamation programs. 28 Stat. at 422.'® The States
themselves would not necessarily be required to fund
or establish reclamation projects; rather, the States
could contract with private companies to finance the
projects and profit from selling the water at rates reg-
ulated and fixed by the State. Id. Once the State or pri-
vate company recouped its investment plus a set profit,
“any surplus of money derived by any State from the
sale of said lands in excess of the cost of their reclama-
tion, [would] be held as a trust fund for and be applied
to the reclamation of other desert lands in such State.”
Id. at 423. Construction and settlement of the reclama-
tion projects had to be completed within ten years.
Id. at 422. The States were responsible not only for
identifying the land, but also for soliciting farmers and
settlers according to established criteria, usually in-
cluding paying a fee for the land and promising to cul-
tivate a certain percentage of the land; but “said States
shall not sell or dispose of more than one hundred and

18 Notably, territories such as Arizona and New Mexico were
excluded from the Carey Act.
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sixty acres of said lands to any one person.” Id. at 422-
23. If settlers complied with cultivating at least twenty
acres of the 160 acres granted to them, they could ulti-
mately obtain the deed to those acres. Id. at 422.

Although some states achieved successes under
the Carey Act, historians consider the Act a dismal fail-
ure for the most part:

[The Carey Act] was designed to serve the
needs of those states whose largest streams
still carried plenty of unclaimed water, such
as Wyoming, Montana, and Idaho. The law
contained nothing that would encourage pri-
vate companies to build expensive storage
projects, and it assumed a very low per-acre
cost for water. . . .

Oddly, the most obvious question about the
Carey Act — how it could manage to lure farm-
ers west in the midst of a depression — was
never asked. . ..

The Carey Act companies quickly ran out of
money; the expected wave of new farmers
never materialized; and those who came had
too little capital to carry them through the
lean months and years before their farms be-
gan to pay. Moreover, the projects were far re-
moved from rail lines and major markets.
Worst of all, the 1894 law did not provide ad-
equate protection against speculators. The
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Carey Act could work only if the land to be re-
claimed was segregated and reserved immed;-
ately. The first applications for Carey Act land
sent to the General Land Office received no
response for months. . . .

Pisani, To REcLAIM A DivIDED WEST, at 252-54, 260; see
also John E. Thorson, Ramsey Laursoo Kropf, Dar
Crammond & Andrea K. Gerlak, Dividing Western Wa-
ters: A Century of Adjudicating Rivers and Streams, 8
U. DENvV. WATER L. REv. 355, 382-83 (2005).

Amid conflicts between agricultural and grazing
interests in the western States,'® as well as between
western States’ desires to develop agriculture within
their borders and eastern States’ desires to protect
their own economies,? a debate emerged between ces-
sion and an overarching federal scheme as the best

19 See generally P1sani, To RECLAIM A DIVIDED WEST, at 225-
72,294-98.

20 Annual appropriations granted under the Rivers and Har-
bors Act became a battle ground between eastern and western
States. Historically, the federal government had funded improve-
ments to river channels and harbors; by 1886, annual appropria-
tions had become considerable. See Act of Aug. 5, 1886, ch. 929, 24
Stat. 310 (appropriating over $100 million “for the construction,
repair, and preservation of certain public works on rivers and har-
bors, and for other purposes”). Indeed, the annual appropriations
made via the Rivers and Harbors Act were viewed as a cash cow
for states across the nation. As described by Senator Francis War-
ren of Wyoming:

I maintain that the river and harbor bill may be
dumped into the wastebasket this morning and the
country go on just the same. There is not a single dollar
in all the twenty-eight or thirty million dollars carried
in the bill, exclusive of the Nicaragua Canal and nearly
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one hundred and fifty million including it, that we can-
not get along without expending.

Nobody is subsisting on it; nobody’s distress is re-
lieved by it. What is it, then? It is simply a dividend
declared by this nation and distributed over it for the
benefit of trade and commerce. That is all there is of it,
and there need be no concealment. If it was truly a river
and harbor bill, Simon pure, to improve some river or
harbor most necessary for ships to go in and out
through, we would not find 15 or 16 rivers and creeks
that we had never heard of before and we [cannot] find
on any official map generously provided for with appro-
priations in this bill. Not at all.

32 CoNG. REc. 2278 (1889); see also 34 ConG. REc. 3552 (1901)
(“For many years I have witnessed the growth of this bill. The
country has witnessed it. There need be no mistake about that.
This river and harbor bill is known to people in the backwoods
counties of every State in the Union as ‘the pork bill.” Men who
have never seen a harbor know that there is something wrong
about the way this bill is put together.”) (statements of Sen.
Thomas H. Carter of Montana).

In 1899, senators from Montana and Wyoming offered
amendments to the Rivers and Harbors bill for the purpose of con-
structing reclamation projects in those States, but the bill was op-
posed by many senators from eastern States, worried that
western States would compete unfairly with eastern U.S. farmers:

I do not look grudgingly at the development of the West
or its resources, mineral and agricultural as well, but I
only called attention to the fact that [the proposed
amendments] would impose an unequal burden of tax-
ation to develop the agricultural resources of any part
of this country at the expense of another, and that the
exercise of which I conceive to be an unconstitutional
power would result in just that thing and justify the
wisdom of those who made the great charter of our Gov-
ernment in withholding from the Government the
power to thus discriminate.

I welcome every advance made by the part of the
country, teeming with great resources, from which the
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way to reclaim western arid lands. Cessionists advo-
cated for public or surplus lands to be transferred by
the federal government to individual States in order
for those States, or private enterprise, to construct
and operate reclamation projects under state law.
See, e.g., 30 CONG. REC. 853 (1897) (introducing and de-
bating S. 372 that would cede all public lands to the

Senator comes and which he so ably represents. Every
addition that it makes to its own prosperity is an addi-
tion to the common weal. I know that. I do not envy him
or grudge him his silver and his gold and his golden
fleeces.

I do not grudge him, but all I want is that he shall

be content with the bountiful gifts of Providence that

have been with such a lavish hand distributed to that

glorious country, and not seek to take a tail of taxation

from the poor farmers east of the Mississippi in order

to increase what has already so bountifully been sup-

plied.
32 CoNG. REc. 2278 (1889) (statements of Sen. George Gray of
Delaware). Senator Warren countered by arguing that western
States, in fact, had been subsidizing eastern States annually
through the Rivers and Harbors Act appropriations, as evidenced
by the fact that, in the proposed bill, “for the subdivisions of the
United States there are more than $30,000,000 appropriated by
the bill,” and “of the nineteen or twenty-two political divisions cov-
ering the western half of the country, there is a paltry and measly
sum of $2,000,000 only.” Id. The proposed 1899 amendments
appropriating funds to western States did not pass, even after a
valiant effort by Senator Warren to block the entire Rivers and
Harbors Act by filibuster. But when western States proposed sim-
ilar amendments to the 1901 Rivers and Harbors bill, which were
again rejected by eastern interests, Senator Carter of Montana
filibustered successfully, defeating the entire 1901 bill, ensuring
that no state received appropriations that year under the Rivers
and Harbors Act. See 34 CoNG. REC. 3519-62.
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states for purposes including education and irrigation).
Cession would ensure state control over water. As
pressed in 1897 by Senator John Tyler Morgan of Ala-
bama:

There is another question that would follow
along with this, which is about to produce a
good deal of legislation here, perhaps some of
it a little wild, some of it a slight strain upon
the constitutional authority of Congress, and
that is the subject of irrigation. If you will give
all these public lands to the different States,
they will undertake systems of irrigation and
carry them out in such a way as will enable
them to develop untold thousands and mil-
lions of acres of land that are now fertile
lands, but entirely unproductive for the want
of water. That great question would be re-
moved from [federal] jurisdiction and left in
the hands of the States and Territories, where
the ultimate purpose of all the revenues to be
derived from the sale of public lands in the
States and Territories is for education. Of
course, the incidental power of disposal would
follow the grant. The grant, as I propose to
make it in this amendment, is a grant without
condition. It merely indicates the purpose for
which the grant is made, and that purpose is
not a condition subsequent, upon which the
grant would be declared void in the event that
it was not executed.

Id. at 854 (emphasis added). On the other hand, “[t]he
states that supported federal reclamation did so for
very different reasons.” P1sANI, REcLAIM A DIVIDED
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WEST, at 267. “For example, Arizona resented the fact
that the territories were not included in the Carey leg-
islation, and Kansas did so in part because it feared
Colorado’s control over the interstate streams the two
states shared.” Id.

But by 1900, faced with the lack of success of en-
deavors such as the Carey Act, the members of the
Ninth National Irrigation Congress?®! passed a resolu-
tion advocating for a national reclamation scheme:

We hail with satisfaction the fact that
both of the great political parties of the nation
in their platforms in the last campaign de-
clared in favor of the reclamation of Arid
America,?? in order that settlers might build

21 The National Irrigation Congress

had evolved into one of the most important forces be-
hind federal involvement in reclamation in the western
states. The delegates to these conferences included
prominent state and national politicians, irrigation
engineers, educators in the field of agriculture, mem-
bers of commercial organizations, officials of private
water companies, and other leaders of public opin-
ion. ...

LITTLEFIELD, supra note 11, at 105 (citations omitted).

2 Representative Francis Newlands recounted before the
House of Representatives in 1902:

For years the arid States have been insisting upon
some action by the Federal Government in reference to
the arid public lands, composing as they do in some
States 95 per cent of their entire area, and they have
been insisting that it is the duty of the Government to
prepare these lands for settlement, so that the States
in which they are located may become populated.
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homes on the public domain, and to that end
we urge upon congress that national appropri-
ations commensurate with the magnitude of
the problem should be made for the preserva-
tion of the forests and the reforestation of de-
nuded areas as national storage reservoirs
and for the construction by the national gov-
ernment, as part of its policy of internal im-
provements, of storage reservoirs and other
works for flood protection, and to save for use
in aid of navigation and irrigation the waters
which now run to waste, and for the develop-
ment of artesian and subterranean sources of
water supply.

They urged for a long time the cession of these
lands to the States. But Congress, regarding this great
public domain as a public trust, not to be lightly turned
over to sparsely settled States to be managed according
to the judgment or lack of judgment, the discretion or
indiscretion, the honesty or dishonesty, the providence
or improvidence, of State legislatures, regarding it as a
heritage for the entire Union, to be preserved for our
unborn millions, has refused in its wisdom a cession to
the States. So, at last, after the subject had been de-
bated in and out of Congress for twenty years or more,
the two parties in 1896 met in their respective conven-
tions and formulated their expression on this subject,
almost identical in terms — certainly identical in spirit.

Both parties declared in favor of the reclamation of
these arid lands by the National Government and the
holding of such lands for actual settlers, and in so de-
claring they but followed the general sentiment of the
country, which was against any abandonment of its
trust by the National Government and its surrender to
the States.

35 CoNG. REc. 6673 (1902).
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The water of all streams should forever
remain subject to public control, and the right
to use of water for irrigation should inhere in
the land irrigated and beneficial use be the
basis, the measure and the limit of the right.

The work of building the reservoirs nec-
essary to store the floods should be done di-
rectly by the government under existing
statutes relating to the employment of labor
and hours of work, and under laws that will
give to all American citizens fair and equal op-
portunity to get first employment and then a
home on the land.

We commend the efficient work of the
various bureaus of the national Government
in the investigation of the physical and legal
problems and other conditions relating to irri-
gation, and in promoting the adoption of more
effective laws, customs and methods of irri-
gated agriculture and urge upon congress the
necessity of providing liberal appropriations
for this important work.

PROCEEDINGS OF THE NINTH ANNUAL SESSION OF THE NA-
TIONAL IRRIGATION CONGRESS, HELD AT CENTRAL MUSIC
HaLL, CHicaGgo, ILL., Nov. 21-24 at 270-71 (1900),
http://babel.hathitrust.org/cgi/pt?id=ucl1.b2936543;view
=1up;seq="7 (last visited Jan. 6, 2017).

In the first quarter of 1901, Representative Fran-
cis Newlands and others introduced competing and
amended bills aimed at establishing a national recla-
mation scheme. See, e.g., H.R. 13846, 56th Cong. (1901);
H.R. 14088, 56th Cong. (1901); H.R. 14192, 56th Cong.
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(1901); H.R. 14203, 56th Cong. (1901); H.R. 14250, 56th
Cong. (1901); H.R. 14326, 56th Cong. (1901).22 The
highlights of the last bill introduced by Representative
Newlands on March 1, 1901, provided that: (i) a recla-
mation fund would be created through the sale of the
federal public lands in western States and would be
dedicated to reclamation projects in those states (but
not necessarily in the State from which the sales de-
rived), see H.R. 14338, § 1, 56th Cong. (1901); (ii) “the
Secretary of the Interior may, in his discretion, with-
draw from public entry the lands required for reservoir
or other irrigation works,” see id. § 3; (iii) the federal
government would construct and perpetually operate
and maintain all reservoirs constructed pursuant to
the act, but the irrigation works apart from the reser-
voirs would “pass as an appurtenance to the lands irri-
gated thereunder, to be maintained and operated by
the owners of such lands at their own expense” once
the federal government had been paid for the construc-
tion of those works, id. § 8; (iv) the Secretary of the In-
terior would be responsible to dispose of the lands
pursuant to the Homestead Act, see id. § 5; and (v) the
costs of the construction and maintenance of irrigation
works would be borne by the entryman over a period

% Alternatively, Representative Newlands and others also
introduced bills proposing discrete reclamation projects or sur-
veys. See, e.g., H.R. 13847, 56th Cong. (1901) (bill introduced by
Rep. Frank Wheeler Mondell of Wyoming proposing survey and
report by Geological Survey of possibilities and cost of comprehen-
sive water storage in arid western states and territories); H.R.
14072, 56th Cong. (1901) (bill introduced by Rep. Newlands pro-
posing appropriations for specific reclamation projects in seven-
teen western states and territories).
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of ten years after completion of the works, with “the
right to the use of the water shall be perpetually ap-
purtenant to the land irrigated, and beneficial use
shall be the basis, the measure, and the limit of the
right,” id. Regarding the relationship of the proposed
national reclamation project to state water law, the bill
provided

[t]hat nothing in this Act shall be construed
as affecting or intended to affect or in any way
interfere with the laws of any State relating
to rights to water or its distribution for irriga-
tion, and in the selection of locations for the
construction of reservoirs or irrigation works
under this Act, the Secretary of the Interior
shall select localities where in his judgment
the provisions of this Act can be carried into
effect without any conflict or interference
with the laws of any State relating to irriga-
tion, and the Secretary of the Interior may de-
cline to let any contract for the construction of
any proposed reservoir or irrigation works in
any State until under the laws of such State
the rights to the use of water from such reser-
voir or irrigation works in accordance with the
provisions of this Act shall be assured under
the laws of such State.

Id. § 11 (emphasis added). Congress adjourned without
a full debate on the bill.

In December 1901, President Theodore Roosevelt
delivered his first annual message to Congress and
appealed for coordinated national reclamation and
irrigation, but included a somewhat mixed signal
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regarding a federal reclamation scheme’s relationship
to state water law:

There remain ... vast areas of public
land which can be made available for home-
stead settlement, but only by reservoirs and
main-line canals impracticable for private en-
terprise. These irrigation works should be
built by the National Government. The lands
reclaimed by them should be reserved by the
government for actual settlers, and the cost of
construction should so far as possible be re-
paid by the land reclaimed. The distribution
of the water, the division of the streams among
irrigators, should be left to the settlers them-
selves in conformity with State laws and with-
out interference with those laws or with vested
rights. The policy of the National Government
should be to aid irrigation in the several
States and Territories in such manner as will
enable the people in the local communities to
help themselves, and as will stimulate needed
reforms in the State laws and regulations gov-
erning irrigation.

Our aim should be not simply to reclaim
the largest area of land and provide homes for
the largest number of people, but to create for
this new industry the best possible social and
industrial conditions; and this requires that
we not only understand the existing situation,
but avail ourselves of the best experience of
the time in the solution of its problems. A
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careful study should be made, both by the na-
tion and the States, of the irrigation laws and
conditions here and abroad. Ultimately it will
probably be necessary for the nation to co-op-
erate with the several arid States in proportion
as these States by their legislation and admin-
istration show themselves fit to receive it.

Theodore Roosevelt, First Annual Message (Dec. 3,
1901), in STATE PAPERS AS GOVERNOR AND PRESIDENT
106, 108-09 (1925) (emphasis added).

Shortly after President Roosevelt’s December
1901 address, “the Senators and Representatives from
13 States and 3 Territories, constituting the arid re-
gion, met together and appointed a committee of 17,
regardless of party, to frame and present for their
approval an irrigation measure.” 35 CONG. REC. 6674
(1902) (statement of Rep. Newlands). Representative
Newlands and Senator Henry C. Hansbrough of North
Dakota simultaneously introduced a reclamation bill,
modified in accordance with the President’s remarks,
in the House and Senate on January 21, 1902. See H.R.
9676, 57th Cong. (1902); S. 3057, 57th Cong. (1902).

The modifications contained in the reclamation
bill introduced in January 1902, included an increase
in the maximum amount of acreage available for pur-
chase under the Act to 160 acres. See H.R. 9676, §§ 3,
5; S. 3057, §§ 3, 5. Other modifications included a pro-
vision that would pass “the management and opera-
tion of, but not the title to ... irrigation works,
excepting reservoirs and the works necessary for their
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protection and operation” to the owners of the land ir-
rigated thereby once repayment had been made to the
federal government for construction of those works.
H.R. 9676, § 6; S. 3057, § 6. Regarding the proposed
federal reclamation scheme’s relationship with state
water law, the modified 1902 reclamation bill con-
tained much stronger federal deference to state water
law:

[N]othing in this Act shall be construed as af-
fecting or intended to affect or to in any way
interfere with the laws of any State or Terri-
tory relating to the control, appropriation,
use, or distribution of water used in irrigation,
but State and Territorial laws shall govern
and control in the appropriation, use, and dis-
tribution of the waters rendered available by
the works constructed under the provisions of
this Act: Provided, That the right to the use of
water acquired under the provisions of this
Act shall be appurtenant to the land irrigated,
and beneficial use shall be the basis, the
measure, and the limit of the right.

H.R. 9676, § 8 (emphasis added); S. 3057, § 8 (emphasis
added).

As the 1902 reclamation bill wound its way
through the legislative process, it sustained several
minor amendments.?* In early April 1902, President

% For example, in February 1902, legislators added the re-
quirement that entrymen irrigate “at least one-half of the total
area of his entry for agricultural purposes.” S. 3057, § 5 (ordered
reprinted as agreed to in the Committee of the Whole, February
28, 1902).
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Roosevelt met with various congressmen and advisors
on the terms of the reclamation bill, including the
wording of Section 8 of the bill and to what extent state
water law should govern the appropriation, distribu-
tion, and use of water stored through federal reclama-
tion projects under the proposed Act; as a result of that
meeting, the phrase “but State and Territorial laws
shall govern and control in the appropriation, use, and
distribution of the waters rendered available by the
works constructed under the provisions of this Act”
was stricken and replaced with new language, so that
the text of Section 8 of the proposed bill read:

That nothing in this Act shall be con-
strued as affecting or intended to affect or to
in any way interfere with the laws of any
State or Territory relating to the control, ap-
propriation, use, or distribution of water used
in irrigation, or any vested right acquired
thereunder, and the Secretary of the Interior, in
carrying out the provisions of this Act, shall
proceed in conformity with such laws, and
nothing herein shall in any way affect any
right of any State or of the Federal Govern-
ment or of any land owner, appropriator, or
user of water in, to, or from any interstate
stream or the waters thereof;, Provided, That
the right to the use of the water acquired un-
der the provisions of this Act shall be appur-
tenant to the land irrigated, and beneficial
use shall be the basis, the measure, and the
limit of the right.



85

S. 3057, 57th Cong., § 8 (Reported with amendments,
committed to the Committee of the Whole House on the
state of the Union, April 7, 1902); see also, e.g., Letter
from J.A. Breckons to Sen. F.E. Warren (Apr. 3, 1902),
Francis E. Warren Papers, Box 5, Folder 3, Am. Herit-
age Ctr., Univ. of Wyoming (“The conference was re-
quested by [Rep. Frank W.] Mondell [of Wyoming], and
at his suggestion the President invited [George] Max-
well and [Gifford] Pinchot to attend, inasmuch as they
had been the strongest opponents here of the state con-
trol section of the irrigation bill. ... [The President]
then took up the irrigation bill, saying that he trusted
the House Irrigation Committee would modify the
state control section so that the measure could have
the support of those who favored the general idea of
irrigation, but were opposed to absolute state control.
He intimated that he would favor such a bill, even
though it should not meet the views and receive the
indorsement [sic] of extremists.”) (DVD Doc. 1). (With
this report I have provided a DVD with historical ma-
terial I examined and cited herein, and listed and de-
scribed in the Index.) As reported in one magazine:

The so-called state-control clause was
modified by striking out the later portion of
the section and making a substitution there-
for, so that as the clause now stands it pro-
vides that nothing in the bill shall interfere
with any state law relative to the appropria-
tion, distribution, or use of water, and the Sec-
retary of the Interior in carrying out the
provisions of the act shall proceed in conform-
ity with state laws; also that nothing in the



86

bill shall be held to affect the rights of any
state or states, or of the federal government,
or of any individual in the waters of any inter-
state stream. The last provision simply leaves
in operation the present rule of priority on the
arid region.

The members of the Irrigation Commit-
tee feel sure that the bill as reported will be
satisfactory to all irrigation interests. The last
clause of the state-control provision is in-
serted with the idea of fully meeting the views
of all those living in states along the lower
course of streams used for irrigation purposes.

News and Notes, The Irrigation Bill, FORESTRY AND IR-
RIGATION, Apr. 1902, at 141, https://books.google.com/
books?id=ImwmAQAAMAAJ&pg=PA141&lpg=PA141
&dq=Forestry+and+Irrigation+April+1902&source=bl
&ots=d1MsmPlkkD&sig (last visited Jan. 6, 2017).25

% On April 15, 1902, Benjamin Ide Wheeler, President of the
University of California, and member of a state commission
charged with drafting laws and rules for state water boards in
California, wrote to President Roosevelt with his views on Section
8 of the proposed reclamation bill:

I noticed some days ago an item in the newspapers
which indicated your justifiable suspicion regarding
the bearings of Section 8 of the Bill, — the section which,
among other things, provides that “state and territorial
laws shall govern and control in the appropriation,”
etc., “of the waters rendered available.” I do not know
precisely the range of your objection, but I can surmise
that you think the section either goes too far or not far
enough. This, I think, is true; but still the section, even
as it stands, is, I believe, essential to the success of the
measures proposed. Either the Federal Government
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must assume the entire charge of not only the storage,
but the division and distribution of waters, and create
anew the principles and methods and mechanism for
such distribution, or it must require the States to pass
laws providing for the administration of water supplies
by State authorities, as is now done in Colorado, Wyo-
ming, and Nebraska, and to some extent in Utah,
Idaho, and Arizona; and it must furthermore insist
upon action in the different States calculated to deter-
mine who now hold water rights and what their nature
is. That the Federal Government should undertake the
whole business is, I suppose, entirely out of the ques-
tion. I think it would not be acceptable to the people of
the West. I think also it would be too radical a measure
altogether. What then remains, therefore, seems to me
is for the Federal Government to commit the distribu-
tion, the use, etc., of the waters to the charge of State
tribunals and laws, insisting that it will deal with only
such as have established regular Commissions or
Boards of Control which have determined what rights
exist and are prepared to administer under those
rights.

Letter from Benjamin Ide Wheeler, President, Univ. of Cal. to
President Theodore Roosevelt 1-2 (Apr. 15, 1902), Theodore Roo-
sevelt Papers, Library of Congress Manuscript Div., Theodore
Roosevelt Digital Library, Dickinson State Univ., http:/www.
theodorerooseveltcenter.org/Research/Digital-Library/Record.aspx?
libID=037568. President Wheeler continued:

The majority of the reservoirs to be built under the
Act referred to will be located in the channels of run-
ning streams from which many ditches now divert wa-
ter for irrigation. In some cases the water from the
public reservoir can be best used for existing ditches, in
others new ditches may be built, and in all cases the
stored water will have to be turned in with the natural
flow, and some authority will have to regulate the head-
gates of the ditches already built so as to prevent them
from taking a part of the stored water, to which they
are not entitled, — in other words, to insure that the
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Another amendment to the bill occurring after the
meeting with the President included the requirement
that the Secretary of the Interior, when practicable,
“expend the major portion of the funds arising from the
sale of public lands within each State and Territory
hereinbefore named for the arid and semiarid lands
within the limits of such State or Territory,” as well as
the requirement that the sale of water pursuant to the
Act be made only to “actual bona fide resident[s] on

purchasers of water rights in the Government reservoir
get what they have paid for. There is not a stream in
California of any consequence for the case in hand
where the distribution of stored water will not create
conflicts with present holders of rights established un-
der the State laws. If, therefore, the Federal Govern-
ment should undertake to administer the distribution
of the water it stores, it would come into inextricable
conflict with the States. It is evidently impossible to di-
vide the water of one and the same stream between
Federal administration and State administration with-
out enormously intensifying the present chaos regard-
ing water rights. I should like, therefore, if Section 8 is
amended to see it amended so as to insist upon State
Boards of Control and determination of existing facts
and rights in such States as expect to share the ad-
vantages offered by the Government.

Id. at 2.

President Roosevelt quickly responded to Wheeler: “I thank
you cordially . . . for the very favorable information you give me
about irrigation. . . . I believe you are right. . . .” Letter from Pres-
ident Theodore Roosevelt to Benjamin Ide Wheeler (Apr. 21,
1902), Theodore Roosevelt Papers, Library of Congress Manu-
script Div., Theodore Roosevelt Digital Library, Dickinson State
Univ., http://www.theodorerooseveltcenter.org/Research/Digital-
Library/Record.aspx?1ibID=0182020.
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such land, or occupant(s] thereof residing in the neigh-
borhood of said land.” S. 3057, §§ 5, 9 (Reported with
amendments, committed to the Committee of the
Whole House on the state of the Union, Apr. 7, 1902).
The revised bill also included the provision that the
Secretary of the Interior withdraw from public entry
all lands required for a particular project (not only
those needed specifically for dams, reservoirs, and ca-
nals) and that he do so prior to the start of construction
of those works. Id. § 3.%6

In June 1902, Congress enacted into law the April
1902 bill as the Newlands Reclamation Act; in so doing,
Congress established the Reclamation Service within
the Department of the Interior (“Reclamation”) to over-
see the concerted federal effort to alleviate the eco-
nomic depression, drought, and population concerns in
western states and territories at that time by allowing
the government to undertake irrigation projects to es-
tablish family farms to relieve urban congestion. See
Act of June 17, 1902, ch. 1092, 32 Stat. 388 (codified as

% As reported by one newspaper:

Another matter for modification is the portion re-
garding the withdrawal of lands from entry. It is de-
sired that the bill shall be so carefully worded as to give
the benefit of irrigation to bona fide settlers and pre-
vent any opportunity at speculation. The interests of
settlers are to be guarded most carefully.

At the White House, Conference on the Subject of Irrigation Today,
THE EVENING STAR (Washington, D.C.), Apr. 2, 1902, at 1, http:/
chroniclingamerica.loc.gov/lcen/sn83045462/1902-04-02/ed-1/seq-1/
(last visited Jan. 6, 2017).
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amended at 43 U.S.C. §8§ 371-600e) [hereinafter 1902
Reclamation Act]. The 1902 Reclamation Act required

[t]hat all moneys received from the sale and
disposal of public lands in Arizona, California,
Colorado, Idaho, Kansas, Montana, Nebraska,
Nevada, New Mexico, North Dakota, Okla-
homa, Oregon, South Dakota, Utah, Washing-
ton, and Wyoming . . . [be] reserved, set aside,
and appropriated . . . to be used in the exami-
nation and survey for and the construction
and maintenance of irrigation works for the
storage, diversion, and development of waters
for the reclamation of arid and semiarid lands
in the said States and Territories. . . .

Id. § 1. The 1902 Reclamation Act also limited distri-
bution of water from its federal projects to landhold-
ings and farms 160 acres or smaller, in order to create
and serve new small family farms and avoid the crea-
tion of federally subsidized large farms in the West
that would unfairly compete with smaller established
farms in the East. See id. § 5. As Ethan A. Hitchcock,
Secretary of the Interior, explained in 1905:

Owing to the lavish disposal of the pub-
lic lands during recent years there remains
in the possession of the Government only a
comparatively small amount of land which
ultimately may be irrigated, most of the
reclaimable land being in the hands of indi-
viduals or corporations. One of the wisest pro-
visions of the reclamation act is that which
states that “no right to the use of water for
land in private ownership shall be sold for a
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tract exceeding 160 acres to any one land-
owner, and no such sale shall be made to any
landowner unless he be an actual bona fide
resident on such land, or an occupant thereof
residing in the neighborhood.” It is believed
that judicious enforcement of this provision
will bring about the cultivation of the re-
claimed land in small holdings; thus indi-
rectly many of the errors of the past in respect
to profligate disposal of irrigable land may be
partly remedied. It is obviously not the intent
of the reclamation act to irrigate at public ex-
pense large private holdings and increase the
wealth of a small number of men unless the
public receives an equivalent gain. The
strongest argument for the law is, not that it
adds to the wealth of the State, but that it
builds the greatest number of homes and cre-
ates a community of owners of the soil who
live on the land and derive their sustenance
from it.

ANN. RPT. OF THE SEC’Y OF THE INTERIOR 79-80 (1905),
https://archive.org/stream/annualreportsofOlunit#page/
78/mode/2up (last visited Jan. 6, 2017). Reflecting in
1913 on the passage and implementation of the 1902
Reclamation Act, President Theodore Roosevelt stated:

On dJune 17, 1902, the Reclamation Act
was passed. It set aside the proceeds of the
disposal of public lands for the purpose of re-
claiming the waste areas of the arid West by
irrigating lands otherwise worthless, and
thus creating new homes upon the land. The
money so appropriated was to be repaid to the
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Government by the settlers, and to be used
again as a revolving fund continuously avail-
able for the work.

The impatience of the Western people to
see immediate results from the Reclamation
Act was so great that red tape was disre-
garded, and the work was pushed forward at
a rate previously unknown in Government af-
fairs. . ..

Every item of the whole great plan of Rec-
lamation now in effect was undertaken be-
tween 1902 and 1906. By the spring of 1909
the work was an assured success, and the
Government had become fully committed to
its continuance.

THEODORE ROOSEVELT, AN AUTOBIOGRAPHY 396-97
(1913).

2. Congress establishes the Rio Grande
Project operated by Reclamation

Shortly after its inception, Reclamation examined
the merits of the International Boundary Commis-
sion’s 1896 proposal for a reservoir and dam at El Paso.
Reclamation took issue with the Commission’s pro-
posal:

While the published report of the Com-
mission and its engineers plainly sets forth
the fact that increased irrigation in Colorado
caused shortage of water in Mexico, Texas,
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and New Mexico, the recommendations not
only leave New Mexico out of all the benefits
to be derived from a project inaugurated for
the purpose of making up this shortage, but
give part of her territory to Mexico; cover up
another part of it by the proposed reservoir,
and distinctly ask that the Government shall
prevent the construction of any other large
reservoir on the Rio Grande in the Territory of
New Mexico. The only reasonable explanation
of these recommendations lies in the probable
fact that the Commission had no alternative
plan for consideration, and thought that the
plan recommended was the only possible
means that could be adopted for restoring the
water to which Mexico laid claim by virtue of
ancient prior use. Indeed they were con-
fronted at the time with the prospect of an El-
ephant Butte dam in New Mexico, not under
Government management, but to be con-
structed, owned, and operated by a stock com-
pany of private capitalists, whose plans
contemplated the construction of a compara-
tively low dam without sufficient storage ca-
pacity for irrigating a large area above and
leaving a surplus for Mexico. Now that condi-
tions have completely changed, and there is
an alternative plan which it is claimed will ac-
complish just as much for Mexico and a great
deal more for the United States, it becomes
necessary to compare these two plans and
choose between them.
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1903-04 THIRD ANNUAL REPORT OF THE RECLAMATION
SERVICE, at 397-98. In addition to citing the prohibitive
costs of flooding “the many thousand acres of rich,
high-priced, Mesilla Valley lands,” and the required
removal of railroad tracks occupying the land to be
flooded, Reclamation noted that “[t]he El Paso reser-
voir would waste more water by evaporation and over-
flow each year than it would furnish for irrigation.” Id.
at 419. Further,

[i]t would produce in the immediate vicinity of
El Paso many thousands of acres of mud flats
and marshes on land that would otherwise
be exceedingly valuable for agricultural and
other purposes. It would furnish no water for
irrigating the great Mesilla Valley in New
Mexico, a region as truly tributary to El Paso
as El Paso Valley itself, although it would
waste enough water by evaporation and over-
flow to irrigate 83,000 acres.

Id.

Considering several factors, Reclamation sought
its own solution to cure the water deficits below El
Paso:

In considering these projects or any other
plans of water storage on the Rio Grande it is
well to keep in mind the following facts:

(1) While the floods on the river are enor-
mous, they do not come with any regularity,
and the total flow in some years is less than
one-tenth of the flow in other years.
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(2) Any reservoir constructed on the river
will stop all the silt that comes down the river
in suspension. Hence a small reservoir will ac-
cumulate as many acre-feet of mud per year
as a large one until it is filled with mud.

(3) All the water that comes down the river
is needed for irrigation, and none should be
wasted.

These three conditions make it impera-
tive that the reservoir should be as large and
as deep as possible, and should have capacity
for carrying a supply of water over from year
to year to equalize the yearly inequalities, a
surplus capacity for mud accumulations, and
a surface for evaporation that is as small as
possible in comparison with the quantity of
water in storage.

Id. at 398. It identified a site at Engle, New Mexico, a
short distance downstream from the site at Elephant
Butte proposed earlier by the privately-owned Rio
Grande Dam and Irrigation Company, which would al-
low Reclamation to take better advantage of the geog-
raphy and expand the size of the dam and resulting
reservoir. The Elephant Butte, as “a conical mountain
peak rising abruptly from the river bank to a height of
about 500 feet,” provided the perfect geological struc-
ture at which “to build a dam that will form a reservoir
175 feet deep at its lower end and 40 miles long, with
a storage capacity of 2,000,000 acre-feet, enough water
to furnish 600,000 acre-feet per annum and irrigate
180,000 acres of land” in the following distributions:
(1) 110,000 acres in New Mexico; (i1) 20,000 acres in
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Texas above El Paso; and (iii) 50,000 acres in the El
Paso valley below El Paso in Texas and Mexico. Id. at
398. As explained by Reclamation:

[TThe Engle reservoir will waste no water
by overflow and a minimum amount by evap-
oration, and at the same time will furnish
enough water for irrigation to supply Mesilla
Valley, give a flow to the old Mexican canal
equal to that which was used from it years ago
for irrigation, and have enough left over to al-
low Texas to participate in the benefits.

The Engle dam has the final advantage of
being in New Mexico and subject to the recla-
mation act.

Id. at 419.7

Frederick Haynes Newell, Reclamation’s Chief
Engineer, and Benjamin M. Hall, consulting engi-
neer to Reclamation, presented their proposal to the
Twelfth National Irrigation Congress at its meeting
held in El Paso, Texas, in 1904. “Hall believed that sup-
port by the 1904 National Irrigation Congress for a
dam at Elephant Butte and the Rio Grande Project
would result in its formal authorization by the secre-
tary of the interior, the passage of related federal leg-
islation extending the Reclamation Act to the El Paso

2T Texas was not included in the original sixteen states and
territories identified in the 1902 Reclamation Act, as it had earlier
existed as a sovereign republic and possessed no U.S. federal
lands to sell or underwrite the reclamation fund; therefore, Rec-
lamation had no authority upon which to execute a reclamation
project in the El Paso Valley.
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Valley in Texas, and the ratification of a treaty with
Mexico.” LITTLEFIELD, supra note 11, at 105-06.

Reclamation’s proposal for a federally funded dam
and reservoir to be constructed at Engle/Elephant
Butte was met with resounding approval. As conveyed
by L. Bradford Prince, former New Mexico Governor
and a delegate to the National Irrigation Congress:

For a number of years there has existed a
diversity of opinion — no, I rather may say a
bitterness of action — between those living in
the Rio Grande valley with regard to the irri-
gation improvements which seem necessary
in order to utilize the water of that river. It
was a three-cornered controversy — on the
north, those living in the Territory of New
Mexico; to the south and east of the river,
those living in the State of Texas, and on the
west of the river our brothers in the Republic
of Mexico. Each had its own ideas, and each
was sufficiently tenacious and sufficiently
powerful to prevent action on the part of the
other. Each, I am sorry to say, as time went by,
became more and more antagonistic to the
other, so that it seems as if harmony of action
was almost among the impossibilities. But a
miracle has come; that which seemed to be im-
possible is not only possible, but is an assured
and accomplished fact. Harmony and unity of
action have succeeded in the place where be-
fore was contention and bitterness. There
have been frequent assurances during the
course of the existence of this Congress,
among all of those from all parts of the Rio
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Grande valley, north and central and south,
and this has resulted in the adoption of a res-
olution which has been very aptly called “a
most happy solution of a vexed question.” This
agreement was so perfect, that yesterday af-
ternoon, at a meeting in this room, a resolu-
tion was adopted unanimously, by all who
were present, asking that some course of ac-
tion should prevail, and that the officers of the
Reclamation Service should go on and do the
great work which they had found it was possi-
ble to do. And since that time, in another con-
ference, this statement, with an addendum
explanatory to some extent, has been signed.
I hold here the original; it has been signed by
five representing New Mexico, five represent-
ing Texas and five representing the Republic
of Mexico. The resolution which was adopted
yesterday read: “That we heartily approve the
valuable work of the Reclamation Service un-
der the Department of the Interior of Washing-
ton, whose officers of the Rio Grande have been
in New Mexico and elsewhere, and we heartily
endorse and approve the proposal of building
the Elephant Butte dam as a happy solution of
a vexed question that has embarrassed the
parties interested, providing that an equitable
distribution of the waters of the Rio Grande
with due regard to the rights of New Mexico,
Texas and Mexico.”

THE OFFICIAL PROCEEDINGS OF THE TWELFTH NATIONAL
IRRIGATION CONGRESS HELD AT EL PaAso, TExAs, Nov.
15-18, 1904, at 107 (Guy Elliott Mitchell, ed. 1905)
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[hereinafter, 1904 PROCEEDINGS OF TWELFTH NATIONAL
IRRIGATION CONGRESS] (emphasis added) (DVD Doc.
2).

The National Irrigation Congress sweepingly ap-
proved a resolution adopting Reclamation’s proposal,
notably including the acceptance that Reclamation
would allocate the waters of the Rio Grande among
New Mexico, Texas, and Mexico, not based upon the
parties’ historical usage or priorities, but based upon
Reclamation’s research and science. Id. at 107-09. In
endorsing Reclamation’s proposal, Mexican delegates
suggested they would rely upon “surveys to be made by
the engineers of the United States Reclamation Ser-
vice to determine the number of acres upon the Mexi-
can side of the Rio Grande which can be so irrigated.”
Id. at 108. The American delegates “heartily and unan-
imously endorse[d] the above statement and presenta-
tions, made by the honorable delegation representing
the Mexican republic, and through them, the Mexican
side of the Rio Grande valley. . . .” Id. As concluded by
Governor Prince: “[N]Jow that all obstacles are re-
moved, now that all have agreed to accept the dictum
of the authorities on the subject at Washington, and to
work harmoniously in order that they may be brought
to a practical conclusion, it is, as I say, a matter of great
congratulations to all of us.” Id. at 108-09.

In 1905, Congress established the Rio Grande Pro-
ject, as envisioned by the resolution of the National Ir-
rigation Congress adopting Reclamation’s proposal, by
ratifying an Act to allow the construction of a dam
“near Engle, in the Territory of New Mexico, on the Rio
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Grande, to store the flood waters of that river.” Act of
Feb. 25, 1905, ch. 798, 33 Stat. 814. The Act allowed
Reclamation to proceed with the dam’s construction
“as part of the general system of irrigation,” only after
“ascertain[ing] [whether there be] sufficient land in
New Mexico and in Texas which can be supplied with
the stored water at a cost which shall render the pro-
ject feasible and return to the reclamation fund the
cost of the enterprise.” Id. Congress appropriated no
funds from the U.S. Treasury to build the reservoir and
dam; rather, Reclamation was charged with identifying
and surveying the irrigable lands in New Mexico and
Texas to determine if the proceeds from the sale of pub-
lic land in those States would feasibly pay for the pro-
ject. See id.; see also 39 CONG. REC. 1904 (1905). In fact,
Reclamation had already performed surveys of irri-
gable lands in New Mexico and Texas during 1903
and 1904, estimating that 180,000 acres of land to
be irrigated in the following distributions, and, in
effect, apportioning the waters of the Rio Grande in
the Elephant Butte-Fort Quitman section of the Upper
Rio Grande Basin: (i) 110,000 acres in New Mexico;
(11) 20,000 acres in Texas above El Paso; and (iii) 50,000
acres in the El Paso valley below El Paso in Texas and
Mexico. See 1903-04 RECLAMATION SERVICE REPORT, at
398.

To satisfy the interstate aspect of the compromise
reached at the 1904 National Irrigation Congress, the
Act of February 25, 1905, also extended the Reclama-
tion Act to include “the portion of Texas bordering upon
the Rio Grande which can be irrigated” by the proposed
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dam. Act of Feb. 25, 1905, ch. 798, 33 Stat. 814. Texas
was not included in the original sixteen states and
territories identified in the Reclamation Act, as it had
entered the Union as a sovereign republic and had con-
tributed no lands to the public domain, the sale of
which could underwrite the 1902 Reclamation Act. Ac-
cording to one historian, the extension of the 1902 Rec-
lamation Act to West Texas was of major import to the
success of the Rio Grande Project:

[W]ithout legislation allowing part of the Rio
Grande Project to be built in the El Paso Val-
ley, Reclamation Service officials realized that
they would have to release waters for lands
below El Paso into the riverbed at the south-
ern boundary of New Mexico. This was a po-
tentially wasteful procedure that conflicted
with the prevailing sentiments that favored
efficient natural resource management. Such
a process also would cause a great deal of wa-
ter to be lost to American farmers in Texas by
what were essentially unregulated Mexican
diversions along the Rio Grande.

LITTLEFIELD, supra note 11, at 114-15.28

% In December 1905, President Theodore Roosevelt updated
the country on the impact of the 1902 Reclamation Act, stating
that “under that act the construction of great irrigation works has
been proceeding rapidly and successfully, the lands reclaimed are
eagerly taken up, and the prospect that the policy of national ir-
rigation will accomplish all that was expected of it is bright,” and
adding his recommendation that the Act “should be extended
to include the State of Texas.” Theodore Roosevelt, Fifth An-
nual Message (Dec. 5, 1905), in STATE PAPERS AS GOVERNOR AND
PRESIDENT 314 (1925). The following year, Congress extended the
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In January 1906, pursuant to the 1902 Reclama-
tion Act and in accordance with the laws of the Terri-
tory of New Mexico, Reclamation filed in the office of
the Territorial Irrigation Engineer of New Mexico a no-
tice of intent to utilize 730,000 acre-feet of water per
annum from the Rio Grande for the Rio Grande Pro-
ject:

DEAR SiR: The United States Reclamation
Service, acting under authority of an act of
Congress known as the reclamation act, ap-
proved June 17, 1902 (32 Stat. 388), proposes
to construct within the Territory of New Mex-
ico certain irrigation works in connection with
the so-called Rio Grande project. The opera-
tion of the works in question contemplates the
diversion of water from the Rio Grande River.

Section 22 of chapter 102 of the laws en-
acted in 1905 by the Thirty-sixth Legislative
Assembly of the Territory of New Mexico, an
act entitled “An act creating the office of Ter-
ritorial irrigation engineer, to promote irriga-
tion development and conserve the waters of
New Mexico for the irrigation of lands, and for
other purposes,” approved March 16, 1905,
reads as follows:

“Whenever the proper officers of the
United States authorized by law to con-
struct irrigation works shall notify the
Territorial irrigation engineer that the

Reclamation Act to include the entire state of Texas with the six-
teen original Reclamation Act states. Act of June 12, 1906, ch.
3288, 34 Stat. 259.
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United States intends to utilize certain
specified waters, the waters so described
and unappropriated at the date of such
notice shall not be subject to further ap-
propriations under the laws of New Mex-
ico, and no adverse claims to the use of
such waters, initiated subsequent to the
date of such notice, shall be recognized
under the laws of the Territory, except as
to such amount of the water described in
such notice as may be formally released
in writing by an officer of the United
States thereunto duly authorized.”

In pursuance of the above statute of the
Territory you are hereby notified that the
United States intends to utilize the following-
described waters, to wit:

A volume of water equivalent to 730,000
acre-feet per year, requiring a maximum di-
version or storage of 2,000,000 miner’s inches,
said water to be diverted or stored from the
Rio Grande River at a point described as fol-
lows:

Storage dam about 9 miles west of Engle,
N. Mex., with capacity for 2,000,000 acre-feet,
and diversion dams below in Palomas, Rincon,
Mesilla, and El Paso Valleys, in New Mexico
and Texas.

It is therefore requested that the waters
above described be withheld from further ap-
propriation and that the rights and interests
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of the United States in the premises be other-
wise protected as contemplated by the statute
above cited.

Letter from Benjamin M. Hall, Supervising Eng’r, U.S.
Reclamation Serv., to David L. White, N.M. Territorial
Irrigation Eng’r (Jan. 23, 1906), reprinted in 66 CONG.
REcC. 597 (1924) (emphasis added).

Two years later, Reclamation followed that notice
with a notice of its intent to utilize “[a]ll the unappro-
priated water of the Rio Grande and its tributaries” for
use in the Rio Grande Project:

DEAR Sir: Claiming and reserving all
rights under our former notice of January 23,
1906, addressed to David L. White, Territorial
engineer of New Mexico, which said notice ad-
vised him of the intention of the United States
to use the waters of the Rio Grande for the
purpose of irrigation, and is now filed in your
office, I do now hereby give you the following
notice in addition to said former notice and
supplemental thereto:

The United States, acting under author-
ity of an act of Congress, known as the recla-
mation act, approved June 17, 1902 (32 Stat.
388), proposes to construct within the Terri-
tory of New Mexico certain works in connec-
tion with the so-called Rio Grande project.
The operation of the works in question con-
templates the diversion of the water of the Rio
Grande River.
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Section 40 of chapter 49 of the laws en-
acted in 1907 by the Thirty-seventh Legisla-
tive Assembly of the Territory of New Mexico,
an act entitled “An act to conserve and regu-
late the use and distribution of the waters of
New Mexico; to create the office of Territorial
engineer; to create a board of water commis-
sioners, and for other purposes,” approved
March 19, 1907, reads as follows:

“Whenever the proper officers of the
United States authorized by law to con-
struct works for utilization of waters
within the Territory, shall notify the Ter-
ritorial engineer that the United States
intends to utilize certain specified waters,
the waters so described, and unappropri-
ated, and not covered by applications or
affidavits duly filed or permits as re-
quired by law, at the date of such notice,
shall not be subject to a further appropri-
ation under the laws of the Territory of
New Mexico for a period of three years
from the date of said notice, within which
time the proper officers of the United
States shall file plans for the proposed
work in the office of the Territorial engi-
neer for his information, and no adverse
claim to the use of the waters required in
connection with such plans, initiated sub-
sequent to the date of such notice, shall
be recognized under the laws of the Terri-
tory, except as to such amount of water
described in such notice as may be for-
mally released in writing by an officer of
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the United States thereunto duly author-
ized: Provided, That in case of failure to
file plans of the proposed work within
three years, as herein required, the wa-
ters specified in the notice given by the
United States to the Territorial engineer
shall become public water, subject to gen-
eral appropriations.”

In pursuance of the above statute of the
Territory you are hereby notified that the
United States intends to utilize the following-
described waters, to wit:

All of the unappropriated water of the Rio
Grande and its tributaries, said water to be di-
verted or stored from the Rio Grande river at
a point described as follows:

Storage dam about 9 miles west of Engle,
N. Mex., with capacity for 2,000,000 acre-feet,
and diversion dams below in Palomas, Rincon,
Mesilla, and El Paso valleys in New Mexico
and Texas.

It is therefore requested that the waters
above described be withheld from further ap-
propriation and that the rights and interests
of the United States in the premises be other-
wise protected as contemplated by the statute
above cited.

Letter from Louis C. Hill, Supervising Eng’r, U.S. Rec-
lamation Serv., to Vernon L. Sullivan, N.M. Territorial
Eng’r (Apr. 8, 1908), reprinted in 66 CONG. REC. 597
(1924) (emphasis added).



107

3. Irrigation districts are established
to guarantee the feasibility of the
Rio Grande Project

To assess the feasibility of the Rio Grande Project,
Reclamation solicited pledges of acreage from New
Mexican and Texan farmers and businessmen to repay
the costs of building the Rio Grande Project. By mid-
1906, a formal agreement had been struck between
Reclamation and two irrigation associations: the Ele-
phant Butte Water Users’ Association and the El Paso
Valley Water Users’ Association. See FISHER PAPERS RE-
GARDING APPROPRIATION OF WATERS OF THE RI0 GRANDE,
H.R. Doc. 62-39, at 10-12 (transmitting June 27, 1906
Articles of Agreement as Exhibit B).

That agreement provided “[t]hat only those who
are or who may become members of said associations,
under the provisions of their articles of incorporation
and by-laws, shall be accepted as applicants for rights
to the use of water available by means of said proposed
irrigation works.” Id. at 10-11. In addition to providing
the terms by which the irrigation associations would
“guarantee the payments for that part of the cost of the
irrigation works which shall be apportioned by the Sec-
retary of the Interior to their shareholders,” the agree-
ment further provided

[tlhat the aggregate amount of such
rights to be issued shall in no event exceed the
number of acres of land capable of irrigation
by the total amount of water available for the
purpose, being (1) the amount now appropri-
ated by the shareholders of said associations



108

and (2) the amount to be delivered from all
sources in excess of the water now appropri-
ated; and that the Secretary of the Interior
shall determine the number of acres so capable
of such irrigation as aforesaid, his determina-
tion to be made upon due and expert consider-
ation of all available data and to be based
upon and measured and limited by the benefi-
cial use of water[; and]

[tlhat in all the relations between the
United States and these associations and the
members of the associations, the rights of the
members of the associations to the use of wa-
ter where the same have vested, are to be de-
fined, determined and enjoyed in accordance
with the provisions of the said act of Congress
and of other acts of Congress on the subject of
the acquisition and enjoyment of the rights to
use water; and also by the laws of New Mexico
and Texas, where not inconsistent therewith,
modified, if modified at all, by the provisions
of the articles of incorporation and by-laws of
said associations.

Id. at 11-12 (emphasis added).?

% Eventually, a corporate transition from water user associ-
ations to water districts occurred:

Despite Congress’s reluctance to permit the Recla-
mation Service to enter contracts with irrigation dis-
tricts, the district form remained very attractive.
Districts could sell bonds and use the proceeds to repay
the federal government immediately for the cost of
construction. They seemed ideally suited to administer
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water projects in which the national government built
dams and main canals and the district constructed the
distribution and drainage systems. And while the Rec-
lamation Service found it difficult to collect charges
from uncultivated or dry-farmed land within its pro-
jects, irrigation districts had the power to tax all land
within their boundaries, including urban real estate,
whether the owners chose to irrigate or not.

The irrigation district offered great advantages
over water user associations, which prevailed on most
of the projects. Water user associations were inherently
“undemocratic.” They operated on the principle of one
acre, one vote, rather than one man, one vote, and they
had little authority to discipline members. They were
not collection agencies. Every water user had a sepa-
rate contract and account with the government, which
drove up the Reclamation Service’s administrative and
bookkeeping costs. When farmers refused to repay con-
struction debt, the government filed suits against every
farmer in arrears. Nor could water user associations
compel project landowners who refused to apply for wa-
ter rights to pay operation and maintenance charges.
By transferring administrative responsibilities to local
officials elected by the farmers themselves, it was
hoped, much criticism could be diverted away from the
Reclamation Service. The Warren Act, which permitted
the Reclamation Service to sell surplus water stored in
government reservoirs to landowners outside project
boundaries, renewed interest in the irrigation district.
In many parts of the West, farmers who worked land
adjoining federal projects organized irrigation districts
with the express purpose of purchasing water.

DONALD J. P1SANI, WATER AND AMERICAN GOVERNMENT: THE RECLA-
MATION BUREAU, NATIONAL WATER POLICY, AND THE WEST 1902-35
at 133-34 (2002). Today, Elephant Butte Irrigation District is the
successor water district to the Elephant Butte Water Users Asso-
ciation. See N.M. STAT. ANN. § 73-10-1. And El Paso County Water
Improvement District No. 1 is the successor water district to the
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With the lands of the El Paso Valley incorporated
into the purview of the Reclamation Act and the feasi-
bility of the Rio Grande Project confirmed by Reclama-
tion, the interstate aspects of the Rio Grande Project
appeared satisfied. Reclamation, however, had esti-
mated that 50,000 acres in the El Paso valley below El
Paso in Texas and Mexico could be irrigated through
the construction of the reservoir and dam; therefore,
Texas’s apportionment depended heavily on a resolu-
tion by the United States of Mexico’s claim to the wa-
ters of the Rio Grande.

4. An international convention set-
tles Mexico’s claim for damages
due to alleged misappropriation of
Rio Grande waters by U.S. citizens

The Act of February 25, 1905, reflecting the agree-
ment reached at the 1904 National Irrigation Congress
and establishing the Rio Grande Project, did not grant
Reclamation authority to deliver any of the waters of
the Rio Grande to Mexico. See Act of Feb. 25, 1905, ch.
798, 33 Stat. 814. As explained by Representative Ste-
phens of Texas during statements just prior to the pas-
sage of the Act:

I was a member of the irrigation congress at
El Paso last November, and was present at the
discussions when these agreements were

El Paso Valley Water Users’ Association. See EL PASO COUNTY Wa-
TER IMPROVEMENT DiSTRICT #1, About Us, https:/www.
epcwidl.org/index.php/organization/about-us (last visited Jan. 6,
2017).
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made, and I wish to state that a full under-
standing was reached by all the parties at in-
terest, and the dam as proposed in this bill
was to be built in New Mexico, more than 100
miles above the line of Texas and old Mex-
ico. ...

... The water impounded by this irriga-
tion dam is not to be used in Mexico or turned
over to Mexico unless there is, first, a treaty
entered into between the United States and
Mexico providing for an equitable division of
the waters of the Rio Grande River, and
providing that the claims of Mexico against
the United States for the water Mexico has
been deprived of shall be paid by furnishing
Mexico with water from this reservoir. This
bill does not admit that there is any such
claim outstanding against the United States,
but provides for determining this question;
and we do not furnish Mexico with any water
unless the treaty-making power of the United
States and Mexico so stipulates.

39 CoNG. REC. 1904 (1905).

The issue of Mexico’s rights to an equitable appor-
tionment of the Rio Grande had smoldered since the
late 1880s. It was not until Texas, New Mexico, and
Mexico reached a compromise at the 1904 National Ir-
rigation Congress and the U.S. Congress subsequently
green-lighted the Rio Grande Project that a convention
between the United States and Mexico became
tangible. The eventual realization of a treaty for the
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international apportionment of the waters of the Rio
Grande between the United States and Mexico de-
pended upon the combined efforts of officials of Recla-
mation and the U.S. Department of State, Texas
representatives and senators to Congress, and individ-
ual citizen activists; indeed, Texans participated fully,
as they were well aware that the satisfaction of Mex-
ico’s claims would directly impact the water allocation
Texas received.?°

In May 1906, the two countries reached an agree-
ment whereby, in exchange for Mexico’s waiver of all of
claims for damages, and “[a]fter the completion of the
proposed storage dam near Engle, New Mexico, and
the distributing system auxiliary thereto,” the United
States would deliver to Mexico, without cost, “a total of
60,000 acre-feet of water annually.” Convention Be-
tween the United States and Mexico providing for the
Equitable Distribution of the Waters of the Rio Grande
for Irrigation Purposes, U.S.-Mex., arts. I, III & IV, 34
Stat. 2953, 2953-55 [hereinafter Convention of 1906].

D. The Completion and Operation of the
Rio Grande Project

After an appropriation of $1 million by Congress
in 1907, see Act of Mar. 4, 1907, ch. 2918, 34 Stat. 1357,
construction of the Elephant Butte dam and reservoir

30 For a thorough discussion of the negotiations between U.S.
and Mexican representatives, as well as the politics negotiated
internally by the various American interests, see LITTLEFIELD, su-
pra note 11, at 131-45.
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began in 1911 and was completed in 1916, see RiO
GRANDE JOINT INVESTIGATION, at 73.3!

Land owners on the Rio Grande Project repre-
sented by the Elephant Butte Irrigation Dis-
trict in New Mexico and the El Paso County
Water Improvement District No. 1 in Texas

31 A system of drains was added by 1925. See Ri0 GRANDE
JOINT INVESTIGATION, at 73. By 1936, the status of the Project was
as follows:

All old community ditches were taken over by the Pro-
ject, reconstructed, enlarged, or extended, and incorpo-
rated as parts of the present system of more than 630
miles of main canals and laterals through which the
waters released from Elephant Butte Reservoir are dis-
tributed. There are diversion dams and permanent di-
version works at six points along the river. These are
Percha Dam at the head of Rincon Valley, diverting to
the Arrey canal; Leasburg Dam at the head of Mesilla
Valley, diverting to the Leasburg canal; Mesilla Dam
southwest of Las Cruces, diverting to the east side and
west side canals; the International Diversion Dam op-
posite El Paso, diverting the Mexican Acequia Madre
on the west side and to the Franklin canal on the east
side; Riverside Heading about 15 miles below El Paso,
diverting to the Riverside canal and Franklin feeder;
and Tornillo Heading near the town of Fabens, divert-
ing to the Tornillo canal. The drainage system of the
Project is completed except for revisions and recon-
struction occasioned by the river rectification programs
of the International Boundary Commission and it com-
prises more than 450 miles of deep open drains.

Id. at 83-84.1In 1936, Congress funded the construction of a second
storage facility, Caballo Reservoir, a short distance below Ele-
phant Butte Reservoir. Id. at 85. That reservoir was completed in
1938. See U.S. Dep’t of the Interior, Bureau of Reclamation, Rio
Grande Project Operations, http:/www.usbr.gov/uc/albug/rm/RGP/
index.html (last visited Jan. 6, 2017).
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[had] contracted with the Government for full
repayment of construction costs of the Project,
except for the million dollars appropriated by
the Congress to cover the cost of supplying
water to Mexico under the terms of the treaty
of 1906.

Id. at 73-74.

But until the late 1920s, the question of how wa-
ters from the dam and reservoir would be physically
carried and dispersed to consumers downstream com-
plicated many issues as construction and operation of
the Rio Grande Project progressed, not the least of
which was the remaining issue of the number and lo-
cation of actual acres in New Mexico and Texas, respec-
tively, that would be irrigated by the Project. With
Mexico’s allotment of water “fixed” by the Convention
of 1906,3? irrigators in both New Mexico and Texas had

32 In 1938, the National Resources Committee reported:

The International Diversion Dam is owned by Mex-
ico and was built to divert water into the Mexican ca-
nal. It is at this dam that delivery must be made to
Mexico of 60,000 acre-feet annually under the terms of
the treaty of 1906. The Bureau of Reclamation is re-
sponsible for this delivery, which must be accomplished
largely through releases from Elephant Butte Reser-
voir, more than 125 miles upstream. The channel of the
Rio Grande is thus used to carry water both for delivery
to Mexico and for canals serving the Rio Grande Pro-
ject. Below the Mexican Dam the river channel carries
water to the Rio Grande Project canals heading below
El Paso. In spite of its dual obligation to deliver water
to Mexico and to the Rio Grande Project canals, the
United States neither owns nor controls this carrying
channel from Elephant Butte to the Mexican Dam.
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an interest in seeing the maximum number of acres ir-
rigated by the Project. By 1928, the actual number of
acres irrigated by Reclamation through the admin-
istration of the Rio Grande Project was approximately
88,000 in New Mexico and 67,000 in Texas. See id. at
74-75.33

Since quantities of water considerably in excess of
60,000 acre-feet must pass the Mexican Dam to supply
Project canals below El Paso, and since the United
States has no control over Mexican diversion to the
Acequia Madre at the west end of the dam, which lies
in Mexican territory, it has never been possible to de-
liver exactly 60,000 acre-feet to Mexico or to determine
accurately the extent of the Mexican diversion. As a re-
sult of this situation, it is indicated that the diversions
by Mexico have exceeded the treaty specification by sub-
stantial amounts. Moreover, there are other Mexican
ditches heading on the river below Juarez and having
no rights under the treaty, into which water is diverted
if and when possible.

R10 GRANDE JOINT INVESTIGATION, at 84 (emphasis added).

33 Trrigation of those acres included direct deliveries of water
as well as return flows. See id. at 49. As explained by the National
Resources Committee:

In the main river valleys of the upper basin a sup-
ply of considerable magnitude is water which, once di-
verted for irrigation, returns to the stream as direct
drainage or as inflow from the ground-water basin.
This “return water” has its source (1) in losses from ca-
nals or other conduits during conveyance of water from
points of diversion to points of use, (2) in surface drain-
age from the land after irrigation, and (3) in seepage to
the underground basin. . . . Below the San Acacia diver-
sion at the head of Socorro Valley the return flow is lost
for use in the Middle Valley but passes on to the Ele-
phant Butte Reservoir and ultimate use in the Ele-
phant Butte-Fort Quitman section. In [that section] the
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E. The 1929 Interim Rio Grande Compact

1. The Rio Grande Compact Commis-
sion is established to address the
1896 embargo still in force

After Mexico filed its formal claim for damages in
October 1894 alleging misappropriation of Rio Grande
waters, the Secretary of the Interior in response estab-
lished an embargo in December 1896, suspending all
development and further appropriation of Rio Grande
waters on public land in Colorado and New Mexico in-
definitely. See discussion supra Part I11.B.4. In the two
decades following the imposition of the 1896 embargo,
landowners and irrigators, primarily from Colorado’s
San Luis Valley, “where the burden of the embargo
[was] most keenly felt,” registered complaints and pro-
tests concerning the continuance of the embargo. 66
ConG. REc. 591 (1924). Ottamar Hamele, special attor-
ney for Reclamation, summed up the arguments in a
report submitted to the House of Representatives:

On the part of the complainants it has
been urged (a) that the embargo is a re-
striction on the use of water and is in conflict

return water of each subvalley becomes available to
that next lower as far as the Tornillo heading of the Rio
Grande Project. Below this, return water is available to
the Hudspeth County Conservation and Reclamation
District.

In estimating the water supply for the major units
of the upper basin under given future conditions of ir-
rigation development, the return water is an important
consideration.

Id. at 47, 49.
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with the enabling act of March 3, 1875 (18
Stat. 474), under which Colorado was admit-
ted to the Union; (b) that the right of way act
of March 3, 1891 (26 Stat. 1095), makes a
grant, and the Secretary of the Interior has no
authority to withhold this grant, as demanded
by the embargo; and (c) that diversions in Col-
orado will not adversely affect the Govern-
ment project.

On the other hand, the United States con-
tends (a) that the enabling act of March 3,
1875, reserves to the Federal Government full
authority over its public lands; (b) that the
right of way act of March 3, 1891, gives the
Secretary of the Interior a discretion to refuse
to approve an application for a right of way
when in his opinion it is contrary to the public
interest to do so; and (c) that as a condition
precedent to the approval of any application it
must appear clear that the Government pro-
ject will not be injured thereby.

Id.

Between 1896 and 1923, the Secretary of the Inte-
rior had modified the embargo, but nevertheless main-
tained it, severely limiting the grants of rights-of-way
for irrigation purposes in the Upper Rio Grande Ba-
sin.?* “Complaints against the embargo finally brought

34 See Letter from D.R. Francis, Sec’y of the Interior, to
Comm’r of the Gen. Land Office (Jan. 13, 1897), in FISHER PAPERS
REGARDING APPROPRIATION OF WATERS OF THE Ri0 GRANDE, H.R.
Doc. 62-39, at 3 (1911) (modifying embargo to allow grants of
rights-of-way for irrigation using the Pecos River because that
tributary reaches the Rio Grande south of Juarez and, therefore,
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would not impact the issues concerning the irrigable area at Jua-
rez); Letter from E.A. Hitchcock, Sec’y of the Interior, to Comm’r
of the Gen. Land Office (May 25, 1906), in FISHER PAPERS REGARD-
ING APPROPRIATION OF WATERS OF THE R10 GRANDE, H.R. Doc. 62-39,
at 3-4 (1911) (modifying embargo to allow approval of rights-of-
way over public lands initiated by field surveys based upon no-
tices of appropriation of water filed under laws of Colorado prior
to March 1, 1903); Letter from Thomas Ryan, Acting Sec’y of the
Interior, to Comm’r of the Gen. Land Office (July 10, 1906), in
FiSHER PAPERS REGARDING APPROPRIATION OF WATERS OF THE RIO
GRANDE, H.R. Doc. 62-39, at 4 (1911) (modifying embargo to re-
quire all current and future applications for rights-of-way to be
submitted “to the Director of the Geological Survey to ascertain
whether they will conflict with the obligations of the United
States, under the treaty with Mexico, recently ratified, or with the
Rio Grande or any other project of the Reclamation Service”); Let-
ter from Thomas Ryan, Acting Sec’y of the Interior, to Comm’r of
the Gen. Land Office (Sept. 27, 1906), in FISHER PAPERS REGARD-
ING APPROPRIATION OF WATERS OF THE R10 GRANDE, H.R. Doc. 62-
39, at 4 (1911) (rescinding order of December 5, 1896 establishing
embargo and all modifying orders but ordering that “before any
applications involving the use of the waters [of the Rio Grande] in
Colorado and New Mexico are submitted for final departmental
action by [the General Land Office] they be first submitted to the
Director of the Geological Survey to ascertain whether favorable
action thereon would interfere with any project of the Reclama-
tion Service or with the obligations of the United States under the
treaty of May 21, 1906 with Mexico”); Letter from Frederick H.
Newell, Dir., U.S. Reclamation Serv., to J.R. Garfield, Sec’y of the
Interior (Apr. 25, 1907), in FISHER PAPERS REGARDING APPROPRIA-
TION OF WATERS OF THE R10 GRANDE, H.R. Doc. 62-39, at 5-6 (1911)
(requesting and receiving approval to modify embargo to approve
applications for rights-of-way showing that parties’ rights to irri-
gation were initiated prior to March 1, 1903 when the Reclama-
tion Service began active operations for the Rio Grande Project
and those requesting diversion of water less than 1000 acre-feet
per annum); Letter from Arthur Powell Davis, Dir. U.S. Reclama-
tion Serv., to Albert B. Fall, Sec’y of the Interior (Mar. 2, 1923), in
66 Cona. REC. 599, 600 (1924) (requesting and receiving approval
to modify embargo to allow the Reclamation Service “to negotiate
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forth the suggestion that a commission should be
named to make a study of the water supply and draft
a form of compact between the States affected under
which an equitable allocation of the use of the waters
of the Rio Grande would be made to each State.” Id.
That commission would become known as the Rio
Grande Compact Commission.

New Mexico and Colorado both sanctioned com-
pact negotiations by enacting laws authorizing the ap-
pointment of a representative on the Rio Grande
Compact Commission. See Act of Mar. 12, 1923, ch. 112,
1923 N.M. Laws 175; Act of Mar. 20, 1923, ch. 192, 1923
Colo. Sess. Laws 702. In December of 1923, President
Coolidge named Secretary of Commerce Herbert Hoo-
ver as the representative of the United States on the
Rio Grande Commission. 66 CONG. REC. 591 (1924).3%

for the release of specific areas of public land for purposes of water
storage under conditions that will best conserve and utilize the
water resources and will protect vested rights in all parts of the
Rio Grande Basin — such negotiations to be subject to the approval
of the Secretary of the Interior, and, prior to such approval, to be
subject to the scrutiny of all interested parties”).

% The governors of New Mexico and Colorado requested fed-
eral representation on the Commission. Secretary of Commerce
Herbert Hoover served on the Commission initially, but was re-
placed in 1928 by U.S. Assistant Attorney General William J. Do-
novan after Hoover resigned to fill the Office of the Presidency.
When the Commission reconvened in 1934 to negotiate a perma-
nent compact, President Franklin D. Roosevelt directed Sinclair
O. Harper, Chief Engineer of the Bureau of Reclamation, to repre-
sent the federal government on the Commission. See Rio Grande
River Compact Commission, Proceedings of the Rio Grande Com-
pact Conference Held at Santa Fe, New Mexico, December 10-11,
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The Rio Grande Compact Commission, including
an unofficial Texas delegate, first met on October 26,

1934, at 1, in Papers of Delph E. Carpenter and Family, Water Re-
sources Archive, Colorado State University, Box 62, Folder 1,
available at http://lib.colostate.edu/archives/findingaids/water/
wdec.html#series7 (last visited Jan. 6, 2017). Mr. Harper summa-
rized the role and scope of federal representation on the Commis-
sion:

As I understand my duties I will act largely in the ca-

pacity of an observer and referee, or any other term you

may call it, and I propose to represent the interests of

the government only so far as they are affected by the

Treaty with Mexico of 1906, and the investment which

the government has in the Rio Grande project in New

Mexico and Texas.

Id. The federal representative was not a voting member of the
Commission. As discussed by the state representatives to the
Commission and confirmed by Mr. Harper in 1934:

SENATOR McGREGOR [of Texas]: To be sure we un-
derstand this, for instance if the three states agree on
a compact, I don’t think his (Harper’s) negation would
destroy that compact. I don’t think he has a vote on it,
in other words.

MR. CARR [of Colorado]: I don’t think so; he is pre-
siding officer without vote.

MR. HARPER: I think that can be answered by refer-
ring to the Compact of 1929 which the three Commis-
sioners signed, and at one side it was approved by the
representative of the government. Even though that
were not the rule, as a matter of policy the representa-
tive of the government will act as Referee, for want of a
better word, or umpire, and will only express his opin-
ions when he considers the interests of the government,
as represented by these two contacts which I just men-
tioned [the Rio Grande Project and the Convention of
1906], are affected.

Id. at 2.
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1924, in Colorado Springs, Colorado, before any legis-
lative act had been passed granting authority for a rep-
resentative of Texas to sit on the Commission; indeed,
anxiety existed as to Texas’s participation in compact
talks. Colorado’s Act authorizing the appointment of a
representative included specific reference to the option
of Texas’s participation on the Commission. See 1923
Colo. Sess. Laws at 702. But New Mexico’s Act did not.
See Transcript of First Meeting of Rio Grande River
Compact Commission 11 (Oct. 26, 1924) (statement of
Julian O. Seth of New Mexico), available at http://dspace.
library.colostate.edu (search “Transcript of First Meet-
ing of Rio Grande River Compact Commission”) (last
visited Jan. 6, 2017) (“The New Mexico act certainly
omits Texas, presumably, I think, on the theory that all
the area above Fort Quitman, which is scarcely en-
tirely true, but on the theory nevertheless, that the
Reclamation Service represented practically all of the
area.”). But New Mexico, as a general matter, was not
opposed to Texas’s participation, as its buy-in would be
necessary if, ultimately, an adjustment of Texas’s wa-
ter allocation under the Rio Grande Project became
necessary:

In my district, the one warning I get from the
water users, in going ahead with this proce-
dure, is the possibility that our interests at
sometime may be different from the interests
of the El Paso Valley, and that unless we are
very careful, that we proceed with the full ac-
quiescence of the people in the lower valley,
there may be questions of water supply which
may at some time limit the project, and which



122

might be interpreted by our friends below as
being a limitation which would effect New
Mexico’s interest only. We have the City water
supply of El Paso that may come up, and our
people are a little bit doubtful of the propriety
of going ahead unless Texas is fully and le-
gally represented in every respect.

Id. at 18-19 (statements of Joseph Taylor of New Mex-
ico).

Colorado, on the other hand, feared that Texas un-
fairly had the full support of Reclamation and would
use that support to increase its water allotment if al-
lowed to participate on the Commission:

People of the San Luis Valley have been dis-
turbed with the fear and apprehension that
Texas would come forward and claim water
for the irrigation of land near Brownsville [at
the southernmost tip of Texas on the Rio
Grande and border of Mexico], feeling that the
burden of such a demand which they think
would be unjust would naturally fall upon the
source of supply, the major portion of which is
in Colorado. . . . Frankly, this is the way they
feel. For years and years they have sought
by every method within their command, and
especially in the years when they had the fi-
nances to proceed, to have a reasonable re-
moval of what is known as the Embargo Act
on Development. Those efforts have been fu-
tile. The Reclamation Service, as a matter of
ample caution, has held firmly to this position.
It has caused a feeling that the whole lower
end of the river is against the upper, and that
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what New Mexico and Texas want to do is to
strangle future developments in the upper
country. Now, naturally that has put them in
a frame of mind that they look with apprehen-
sion upon the coming in of Texas, for fear of
the Brownsville demands. . . .

Id. at 24-25 (statements of Delph Carpenter of Colo-
rado). Secretary Hoover provided comments on the po-
litical prudence of having Texas’s participation:

The people of the San Luis Valley are the ones
who are most anxious to have the situation
cleared up. Assuming that a compact was ar-
rived at between New Mexico and Colorado, it
must come before Congress, and with the op-
position of the State of Texas, if they were not
a party to it, it would stand but little chance
of passing. It would be very seriously jeopard-
ized.

Id. at 31. In the end, the members of the Rio Grande
Compact Commission agreed that Texas’s involvement
in compact talks was required and they adjourned the
business of the Commission until Texas passed an act
authorizing the appointment of a representative to
serve on the Commission. Id. at 35-36. Texas passed
such an act to appoint a commissioner in 1925. See Act
of Mar. 26, 1925, ch. 117, 1925 Tex. Gen. Laws 301.
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2. The Secretary of the Interior lifts
the 1896 embargo, causing com-
pact negotiations to break down

In March 1923, Secretary of Interior Albert B. Fall
somewhat loosened the grip that the 1896 embargo
had upon the San Luis Valley by modifying the em-
bargo to allow applications for grants of rights-of-way
and canals for irrigation purposes to be considered by
Reclamation on a case-by-case basis. See supra note 34.
But Secretary Fall resigned later that month and Hu-
bert Work of Colorado replaced him as Secretary of the
Interior. On May 20, 1925, Secretary Work vacated the
1896 embargo order entirely. See R10 GRANDE JOINT IN-
VESTIGATION, at 67; Delph E. Carpenter, Rio Grande
Water Controversy 1(1926), in Papers of Delph E. Car-
penter and Family, Water Resources Archive, Colorado
State University, Box 24, Folder 29 [hereinafter Car-
penter, Rio Grande Controversy Paper], http://lib.
colostate.edu/archives/findingaids/water/wdec.html#
1dp243680 (last visited Jan. 6, 2017).

That act, coupled with the Secretary of the Inte-
rior’s approval of an application for a right-of-way to
complete the Vega Sylvestre dam and reservoir in Col-
orado weeks earlier, prompted the immediate with-
drawal of the delegate from New Mexico to the Rio
Grande Compact Commission. See Carpenter, Rio
Grande Controversy Paper, at 2. It appeared that New
Mexico planned on litigating, rather than negotiating,
its disputes regarding appropriation of Rio Grande wa-
ters in the San Luis and Middle sections of the Upper
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Rio Grande Basin. As explained by Governor Hannett
of New Mexico to Governor Morley of Colorado:

I have heretofore made New Mexico’s attitude
plain to representatives of your state particu-
larly Mr. Carpenter. The lifting of the embargo
by Secretary Work and granting the right for
construction of Vega Sylvester Dam and other
permits in our judgment gravely threatens
New Mexico’s priorities in waters of Rio
Grande. We cannot sit idly by negotiating
while Colorado interests appropriate water.
New Mexico will open up negotiations only on
one condition and that is that the interests
which have acquired Vega Sylvester permit
first cancel and surrender whatever claim
they have, all to be subject to terms of any
compact entered into by the states. No one re-
grets proposed litigation more than myself
but our rights must be reserved and re-
spected.

Telegram from A.T. Hannett, Gov. of N.M., to Clarence
dJ. Morley, Gov. of Colo. (Oct. 11, 1926), reprinted in Car-
penter, Rio Grande Controversy Paper, at 3.

3. A temporary compact is negotiated

But as New Mexico prepared to litigate its Rio
Grande claims, it and other states experienced signifi-
cant legal challenges in ratifying and administering
earlier interstate compacts — specifically the Colorado
River Compact and the La Plata River Compact. See
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LITTLEFIELD, supra note 11, at 188. “Moreover, disas-
trous flooding throughout the entire Mississippi River
valley in 1927 had emphasized the need for concerted
and unified responses to all of the nation’s water re-
source problems.” Id. Those events prompted New
Mexico to return to the bargaining table, but only for
the period of time remaining before its case was ready
to be filed against Colorado. Id.

On December 19, 1928, the Rio Grande Compact
Commission reconvened and signed a compact on Feb-
ruary 12, 1929; that compact was approved shortly
thereafter by the legislatures of the signatory States.
See Act of May 22, 1929, ch. 9, 1929, Tex. Gen. Laws 29;
Act of Apr. 9, 1929, ch. 154, 1929, Colo. Sess. Laws 548;
Act of Mar. 9, 1929, ch. 42, 1929, N.M. Laws 61. The
compact received Congressional approval in 1930. See
Act of June 17, 1930, ch. 506, 46 Stat. 767 [hereinafter
1929 Interim Compact].

The 1929 Interim Compact, however, represented
only a temporary agreement. As reported by the Com-
missioner from Colorado:

The negotiations revealed that final ap-
portionment of the waters of the Rio Grande
between the signatory states should not be
undertaken until after the conclusion of a con-
certed effort to obtain construction of a drain
from the Closed Basin of the San Luis Valley
and construction of a control reservoir at the
head of the Rio Grande Canyon near the
Colorado-New Mexico boundary.
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Letter from Delph E. Carpenter, Comm’r, Rio Grande
River Compact Comm’n, to William H. Adams, Gov. of
Colorado 1-2 (Mar. 1, 1929), in Papers of Delph E. Car-
penter and Family, Water Resources Archive, Colorado
State University, Box 16, Folder 12 [hereinafter 1929
Carpenter Report], http:/lib.colostate.edu/archives/finding
aids/water/wdec.html#idp243680 (last visited Jan. 6,
2017) (reporting on substance of temporary compact).
According to one historian,

[New Mexico] recognized Colorado’s desire to
increase development in the San Luis Valley,
but [it] thought this could be done by draining
the waterlogged part of the valley commonly
known as the “dead” or “sump” area and more
formally designated the Closed Basin. Resi-
dents of the San Luis Valley had proposed uti-
lizing this wasted water since as early as
1911, and the recovered water, [New Mexico]
believed, could be used elsewhere in Colorado.
Such a plan would allow Colorado to enlarge
its irrigated acreage and expand its water
supplies by as much as 200,000 acre-feet per
year with no detrimental effects below the
state line. [New Mexico] pointed out, however,
that without such drainage, Vega Sylvestre
Dam would be a direct threat to Rio Grande
Project water rights because it would im-
pound existing flows coming out of the San
Luis Valley — an amount of water estimated
by [New Mexico] to be about 600,000 acre-feet
per year.

LITTLEFIELD, supra note 11, at 189 (internal footnotes
and citations omitted).
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Article II of the 1929 Compact acknowledged the
United States’ “paramount right and duty” to enter
into treaties with foreign sovereigns, but firmly stated
the signatory States’ belief that the pledge of the Con-
vention of 1906 of 60,000 acre-feet annually to Mexico
imposed an unfair obligation on Colorado, New Mexico,
and Texas specifically, and not upon all of the States of
the Union equally. See 1929 Interim Compact, 46 Stat.
768-69.%6 The signatory States were concerned about
that obligation; as part of its deliberations, the Com-
mission heard testimony from engineering consultants
from each of the signatory States, which confirmed
their fear that significant volumes of Rio Grande water
were wasted annually. As described by Delph E. Car-
penter:

The complaints of the [1890s] from the vi-
cinity of El Paso gave rise to erroneous opin-
ions respecting the water supply of the Rio
Grande and led to a practice of assuming an
inadequacy when, in fact, there is still a su-
perabundance. Notwithstanding the construc-
tion of several reservoirs in Colorado since
1906, under the modified embargo order, and
notwithstanding the irrigation of several
thousand acres of newly reclaimed desert
land in Texas by the Rio Grande Project and
the over irrigation of the lands of that project,

36 “[W]hereby in order to fulfill that promise [of 60,000 acre-
feet to Mexico annually] the United States of America, in effect,
drew upon the States of Colorado, New Mexico, and Texas a draft
worth to them many millions of dollars, and thereby there was
cast upon them an obligation which should be borne by the Na-
tion. . . .” 1929 Interim Compact, 46 Stat. 769.
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the uncontradicted evidence submitted to the
Rio Grande Commission in the hearings pre-
ceding the concluding of the compact, proved
that there is an average annual waste of more
than 400,000 acre feet of water at the lower
end of the Rio Grande Project, controlled by
the Elephant Butte Reservoir, and that more
than 200,000 acre feet of this is needlessly
wasted. This project is the lowest on the river
and reveals the net excess after satisfying all
demands upon the river. It is freely admitted
by representatives of the United States in
charge of Elephant Butte Reservoir that there
has been a large annual wastage of water be-
cause of lack of necessity for its use. These
facts were first brought to light at the hearing
before the Commission and had not been gen-
erally made known to the people of the three
interested states.

1929 Carpenter Report, at 13-14. Therefore, the need
to collect accurate data regarding water supply and
river flows was of paramount importance to the Rio
Grande Compact Commission, and would be required
before any final apportionment agreement could be
reached. But as a first step, the 1929 Interim Compact
envisioned the Unites States’ funding of a drain for the
Closed Basin and a reservoir near the Colorado-New
Mexico border in which to store the waters captured by
the drainage works. 46 Stat. at 769.

Articles III, IV, and VI provided for temporary
river regulation, which included the construction and
use of stream-gauging stations along the Rio Grande;
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information-sharing of the data from those stations;
the establishment of a tri-state engineering committee,
whose jurisdiction “shall extend only to the ascertain-
ment of the flow of the river and to the prevention of
waste of water”; and an agreement that Colorado and
New Mexico may use in equal parts any spill from El-
ephant Butte Dam. Id. at 769-70.

Through Article VII, the drafters of the 1929 In-
terim Compact made clear they intended merely to
preserve the status quo until 1935, when a final equi-
table apportionment would be determined after the
Closed Basin drainage works and reservoir were com-
pleted and data had been collected regarding how
much return flow the Closed Basin drain would pro-
vide. Id. at 771. As summarized by Delph Carpenter:

Article VII provides that final equitable
apportionment of the waters of the Rio
Grande among said states is to be made by a
compact to be negotiated by a Commission to
be appointed not later than June 1, 1935. Such
Commission shall equitably apportion the wa-
ters of the Rio Grande as of conditions obtain-
ing on the river and within the Rio Grande
Basin at the time of the signing of the present
compact (February 12, 1929) and not as of
conditions obtaining in 1935 and thereafter
and no advantage or right shall accrue or be
asserted by reason of construction of works,
reclamation of land or other changes in condi-
tions or in use of water during the time inter-
vening between the signing of the present
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compact and the concluding of such subse-
quent compact to the end that the rights and
equities of each state may be preserved unim-
paired. . . .

Authentic records of water supply and of
river flow at different points will be imper-
ative for the work of the future Commission,
for a comprehensive knowledge of river con-
ditions and for purposes of future allocation
and administration. These records may be ob-
tained only by the maintenance of stream
gauging stations equipped with automatic re-
corders and by cooperation by the water offi-
cials of the three states.

1929 Carpenter Report, at 2-3, 6.%7

So the “primary objective” of the 1929 Interim
Compact was to procure federal funding for the build-
ing of the Closed Basin drain and reservoir “for the
purpose of putting water in the river that is not per-
petual, in order to give us a cushion upon which a fair
adjustment could be made.” Rio Grande River Compact
Commission, Proceedings of the Rio Grande Compact

37 The 1929 Interim Compact carved out Colorado’s “right to
divert, store, and/or use water in additional amounts equivalent
to the flow into the river from the drain from the Closed Basin,”
as the Commission recognized that the delivery of that water into
the Rio Grande represented new water, not tributary water. See
1929 Compact, 46 Stat. 771. Delph Carpenter was clear in his re-
port to the Colorado governor that “[t]h[e] [Closed Basin] proviso
is a mandate to the future Commission.” 1929 Carpenter Report,
at 3.
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Conference Held at Santa Fe, New Mexico, Dec. 10-11,
1934, at 6, in Papers of Delph E. Carpenter and Family,
Water Resources Archive, Colorado State University,
Box 62, Folder 1 [hereinafter 1934 Rio Grande Com-
pact Comm’n Proceedings], available at http:/
lib.colostate.edu/archives/findingaids/water/wdec.html#
series7. To preserve the signatory States’ rights and
equities until a final compact could be ratified down
the road, Colorado agreed in Article V of the 1929 In-
terim Compact that, “until the construction of the
Closed Basin Drain and . .. Reservoir,” it would “not
cause or suffer the water supply at the interstate gaug-
ing station to be impaired by new or increased diver-
sions or storage within the limits of Colorado unless
and until such depletion is offset by increase of drain-
age return.” 1929 Interim Compact, 46 Stat. 770. New
Mexico made similar guarantees in Article XII:

New Mexico agrees with Texas, with the un-
derstanding that prior vested rights above
and below Elephant Butte Reservoir shall
never be impaired hereby, that she will not
cause or suffer the water supply of the Ele-
phant Butte Reservoir to be impaired by new
or increased diversion or storage within the
limits of New Mexico unless and until such de-
pletion is offset by increase of drainage re-
turn.

Id. at 772. With “[e]ngineering studies lead[ing] to the
conclusion that with completion of the proper works
[i.e., the Closed Basin drain and reservoir], the water
supply [of the Rio Grande] is more than ample for all
needs,” see 1929 Carpenter Report, at 17, the States’



133

commitments to maintain the status quo until such
time as a final compact could be ratified protected the
apportionments of water made below Elephant Butte
by Reclamation through administration of the Rio
Grande Project.

In sum, the 1929 Interim Compact

permanently provide[d] for the construction of
the State Line Reservoir and the Closed Basin
drain and permanently settle[d] the disposi-
tion of the waters of the drain and the rela-
tions and rights of those building and using
the reservoir. Most of its other provisions
[were] temporary but it set[] at rest a poten-
tial interstate controversy and provide[d] an
orderly and constructive method for its future
settlement.

Id. at 17-18.

F. The 1938 Rio Grande Compact

1. The Rio Grande Compact Commis-
sion reconvenes on the eve of the ex-
piration of the 1929 Interim Compact

The stock market crash of 1929, occurring within
months after the ratification of the 1929 Interim Com-
pact, and the ensuing economic depression, halted the
construction of the Closed Basin drain and reservoir
until 1934. As the June 1935 deadline contained within
the 1929 Interim Compact loomed, the Rio Grande
Compact Commission reconvened on December 10,
1934, despite the fact that no drainage works had been
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initiated and no data on availability and volume of re-
turn flow had been collected.®®

Colorado pressed for a final, “perfect and regu-
lated” apportionment of water and considered that de-
termination to be the “main reason” for reconvening
the Commission. 1934 Rio Grande Compact Comm’n
Proceedings, at 16, 22. Colorado asserted that, pursu-
ant to the 1929 Interim Compact, the Closed Basin
drainage water was a Colorado asset existing outside
of the waters of the Rio Grande, and, therefore, did not
bear upon the equitable apportionment of those wa-
ters. Id. at 24. To that end, Colorado argued for “parity”
with New Mexico and Texas, based upon “present re-
quirements.” See id. at 12-13, 24.

Texas, supported by New Mexico, strenuously ob-
jected to and viewed as premature Colorado’s pursuit
of a final, equitable apportionment of Rio Grande wa-
ters; Texas simply questioned: (i) whether Colorado
planned to take advantage of the recent federal grant
offered to it for the purpose of constructing the Closed
Basin drain; and (ii) whether it wanted to extend the
1929 Interim Compact until such time as the drain and
reservoir could be built and data regarding the volume
of return drainage water from the Closed Basin could

3 By the time the Rio Grande Compact Commission recon-
vened in December 1934, “[t]he Public Works Administration
hald] made an appropriation of $900,000 to construct a drain from
the closed in basin in Colorado to the Rio Grande ... commonly
referred to as the sump area . .., [which had to] be accepted or
rejected soon.” 1934 Rio Grande Compact Comm’n Proceedings, at
5.
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be obtained. See id. at 23-33. As stated by Major Rich-
ard F. Burges of Texas:

Our position is this: It is impossible to make
an allocation of the waters of the Rio Grande
until we know what waters there are. That
cannot be known until the sump drain is con-
structed and its result manifested. That being
true, we cannot conceive that we could, even if
we wanted to, arrive at any permanent settle-
ment of the matter. ... Our second question
was predicated upon this idea: If Colorado is
going ahead with the drain — and we are con-
strained to believe it would be very unwise not
to use that appropriation — then there should
be such a temporary extension. You gentle-
men all recall the compact expressly provides
for that temporary extension as would permit
the realization of that plan, and when that
has been done we would then face the situa-
tion which we faced, as we thought five years
ago, and that is, it would not be possible to ar-
rive at a permanent allocation until we know
what there is to allocate, and we cannot know
that until this intermediate step is taken.
That was the definite position of Colorado at
that time, and it was ours, and I don’t see that
position has been changed, except we do know
we can get that drain at federal cost. . . . [B]ut
we cannot permanently allocate the waters of
the Rio Grande until we know what they are,
and we cannot know that until the drain is
constructed and its return indicated.

Id. at 23-24. With that impasse, and even after a sec-
ond round of meetings in January 1935, the Rio
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Grande River Compact Commission adjourned, pass-
ing a resolution “recommending that the present Com-
pact be extended for a period of two years, to June 1,
1937.” See Rio Grande Compact Commission, Proceed-
ings of the Rio Grande Compact Commission Held in
Santa Fe, New Mexico, Dec. 2-3, 1935, at 1, in Rio
Grande Compact Commission Records, 1924-41, 1970,
Dolph Briscoe Center for American History, The Uni-
versity of Texas at Austin, Box 2F463 [hereinafter Dec.
1935 Rio Grande Compact Comm’n Proceedings]
(DVD Doc. 3). The legislatures of all three states ex-
tended the 1929 Interim Compact for two years to June
1, 1937. See Act of Apr. 18, 1935, ch. 87, 1935 Tex. Gen.
Laws 209; Act of Apr. 13, 1935, ch. 188, 1935 Colo. Sess.
Laws 983; Act of Feb. 25, 1935, ch. 77, 1935 N.M. Laws
175. Congress approved that extension in June 1935.
See Act of June 5, 1935, ch. 177, 49 Stat. 325.

2. The National Resources Committee
is called upon to triage and assist in
the resolution of the interstate wa-
ter dispute in the Upper Rio Grande
Basin

In part to deal with a lawsuit filed by Texas
against New Mexico and the Middle Rio Grande Con-
servancy District in October 1935 over perceived mis-
appropriation of Rio Grande waters, President
Franklin Roosevelt assigned the National Resources
Committee the task of cooperating with the three
States represented by the Rio Grande Compact
Commission “in gathering facts that might be helpful
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in arriving at a solution of the interstate water prob-
lem on the Rio Grande above Fort Quitman.” 1938 Ri0
GRANDE JOINT INVESTIGATION, at 10. Indeed, the federal
government viewed itself as a party to the 1929 In-
terim Compact with “direct concern and weighty inter-
est” in resolving any issue regarding the distribution
of Rio Grande waters. Dec. 1935 Rio Grande Compact
Comm’n Proceedings, at 5 (“[The federal government],
no less than your three states, is a party to the existing
Rio Grande Compact....”) (statement of Professor
Harlan Barrows of the National Resources Committee)
(DVD Doc. 3); see also Letter from President Franklin
D. Roosevelt to Fed. Agencies Concerned With Projects
or Allotments for Water Use in the Upper Rio Grande
Valley Above El Paso (Sept. 23, 1935), reprinted in Dec.
1935 Rio Grande Compact Comm’n Proceedings, at 2
(referring to the federal government as a “party” to the
1929 Interim Compact).

Accepting the assistance of the National Re-
sources Committee, the Rio Grande River Compact
Commission resolved

[tlhat the National Resources Committee,
through the Water Resources Committee, be
requested, in consultation with the members
of the Rio Grande Compact Commission, to ar-
range immediately for such investigation (1)
of the water resources of the Rio Grande Ba-
sin above Fort Quitman, (2) of the past, pre-
sent and prospective uses and consumption of
water in such Basin in the United States, and
(3) of opportunities for conserving and aug-
menting such water resources by all feasible
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means, as will assist the Rio Grande Compact
Commission in reaching a satisfactory basis
for the equitable apportionment of the waters
of the Rio Grande Basin in the United States
above Fort Quitman, as contemplated by such
Rio Grande Compact.

Dec. 1935 Rio Grande Compact Comm’n Proceedings,
at 42 (DVD Doc. 3). But the cooperative investigation
of the National Resources Committee was “limited to
the collection, correlation and presentation of factual
data, and shall not include recommendations, except
upon request of the Rio Grande Compact Commission,”
and would be conducted “in harmony with the spirit
and intent of the [1929 Interim] Rio Grande Compact.”
Id. at 43. “To accomplish th[e] investigation efficiently,
expeditiously, and impartially within the period avail-
able,” and with the approval of the Rio Grande Com-
pact Commission, the National Resource Committee
partnered with several federal agencies, including the
USGS, the Bureau of Agricultural Engineering, and
Reclamation. R10 GRANDE JOINT INVESTIGATION, at 11.

But the extension of the 1929 Interim Compact
granted by the States’ legislatures and Congress was
due to expire on June 1, 1937, before the time the Na-
tional Resources Committee’s report would be com-
pleted. Moreover, the lawsuit filed by Texas against
New Mexico and the Middle Rio Grande Conservancy
District cast a shadow of uncertainty over the likeli-
hood of a permanent compact being reached. Thomas
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M. McClure, the Commissioner from New Mexico, con-
vened a meeting of the Rio Grande Compact Commis-
sion in March 1937 to proffer New Mexico’s position:

It seems that [New Mexico’s] position under
the Compact has been changed a little bit
since our last meeting in which the Compact
was extended. Our idea of the compact was
more or less status quo of conditions on the
river; to hold in that condition until some per-
manent compact could be drawn up in which
there could be equitable distribution of the
waters. But, as I see it, the position of New
Mexico is not that now, as we are in a law suit
in the Supreme Court. Under the present
compact it is questionable what effect that
suit will have on New Mexico and at the pre-
sent time it has not been definitely settled in
New Mexico’s mind what we should do about
it.

New Mexico