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FREDERICK, PERALES, ALLMON & ROCKWELL, P.C. 
ATTORNEYS AT LAW 


1206 San Antonio 


Austin, Texas 78701   Of Counsel: 


(512) 469-6000 / (512) 482-9346 (facsimile) Richard Lowerre 


 
January 11, 2019 


Chairman Jon Niermann 
Commissioner Emily Lindley 
Executive Director Toby Baker  
Ms. Mary Smith, General Counsel 
Mr. Bryan Sinclair, Director, Enforcement Division 
Mr. Austin Henck & Michael Parrish 
Texas Commission on Environmental Quality                Hand Delivery 
 
Regarding:    Agenda January 16, 2018; Agreed Order Formosa Plastics, Docket No. 


2017-0737-IWD-E 
 
Dear Chairman, Commissioner and Staff:   
 
San Antonio Bay Estuarine Waterkeeper and S. Diane Wilson have previously filed 
comments in this proceeding.   We write on their behalves to provide you information 
that Formosa Plastics Texas has recently filed in federal court. This information 
conflicts with Formosa’s representations in the Agreed Order.  We urge you to clarify 
that Formosa Plastics Corporation, Texas, understands and will comply with its 
TPDES permit in the future. 
 
In the Agreed Order Formosa admits that plastic pellets were discharged from outfalls 
006, 008, and 009 in more than trace amounts and in violation of its TPDES permit.   
 
However, in a recent federal court filing, Formosa contends the definition of trace in 
its TCEQ permit is “ambiguous.” See Defendant Formosa Texas’ Response to Plaintiffs’ 
Motion for Partial Summary Judgment and Memorandum in Support, San Antonio Bay 
Estuarine Waterkeeper and S. Diane Wilson v. Formosa Plastics Corp., Texas, et al., Civ. 
Act. No: 6:17-CV-00047 (E.D. Tex) at p. 11-14 (attached).  Formosa likewise contends 
that the federal judge should not defer to TCEQ’s interpretation of TPDES permits.  
(“Consequently, the Court should not defer to the TCEQ’s interpretation [of the 
permit].”)(Response, p. 10.) 
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While among Formosa’s agreements in the Agreed Order is one that it has discharged 
more than trace amounts of pellets, Formosa is telling a federal judge that its permit 
is ambiguous, particularly as to the meaning of “trace.”  (“Because the permit is 
hopelessly ambiguous …” and “The Permit, and in particular, the meaning of “trace,” 
is ambiguous.”  (Response, pp. 2 and 11.)   
 
Formosa’s TPDES permit was subject to public comments in 2015-2016.  At that time, 
community members requested that more specific permit terms be added to clarify 
that discharges of plastic pellets and powder were not permitted.  At that time, both 
TCEQ and Formosa responded that the permit was clear and that the discharge of 
floating solids, including pellets and plastic powders, was prohibited.  Formosa’s 
view, then, was “[i]n the event some polyethylene pellets and PVC dust becomes 
entrained in stormwater runoff and is discharged into Lavaca Bay via one of the 
outfalls, then this would indisputably be a permit violation which must be reported to 
TCEQ within 24 hours.”  Similarly, Formosa argued, “[a]s noted by the E.D., the draft 
permit already prohibits the discharge of floating debris and suspended solids via the 
permitted outfalls.  TCEQ rules at 30 TAC § 307.4(b)(2) prohibit the discharge of 
‘floating debris and suspended solids’ into surface waters and this rule is 
incorporated by reference into the permit.” (Letter to TCEQ Chief Clerk from Stephen 
Dickman, on behalf of Formosa Plastics Corp., Texas and Formosa Utilities, Dec. 28, 
2015, at p. 28-30 (emphasis added)).    Id. at pp. 28-20.   
 
When the permit was negotiated, there were no claims of ambiguity.  Now, however, 
Formosa claims in federal court it does not understand its permit, that “[t]he Permit 
is so ambiguous, it may be void for vagueness.” (Response, p. 19).  Putting aside 
Formosa’s derision of the TCEQ permitting process, it is objectively unreasonable for 
the agency to trust, as the Agreed Order assumes, that Formosa will comply going 
forward with the agency’s permit, as the agency understands that permit.   
 
Formosa’s illegal discharges of plastic pellets and powder has been long-running and 
egregious and continues.  The Agreed Order acknowledges that by June 29, 2017, 
Formosa subcontractors had cleaned up 112,000 pounds of debris and pellets from 
Lavaca Bay and 327,000 pounds of debris and pellets from Cox Creek.  The federal 
court litigation has revealed that Formosa’s contractors have collected even more 
bags of discharged pellets and plastics.  For all of 2017, Formosa’s contractors 
collected 29,659 bags of debris and plastic pellets from Cox Creek; that amount 
increased to 34,656 bags of debris and plastic pellets from Cox Creek in 2018.  This 
means that, in 2018, alone, Formosa’s contractor collected from 73.4 tons to 734 tons 
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of discharged plastics in Cox Creek.1  The 2017 range is about 15% lower. For Lavaca 
Bay, the ranges are much lower but are, still, appalling, e.g., 4.9 tons to 49 tons. 
 
 Our earlier comments in this docket continue to reflect our views of this proposed 
Agreed Order.  We disagree with the enforcement outcome and the process used to 
arrive at the outcome.  Formosa’s federal court briefing has further alarmed us 
regarding the text and enforceability of the proposed Agreed Order.  Finally, the 
matter of deterrence continues to loom large in this docket.  Formosa Plastics Corp, 
USA, of which the Point Comfort Formosa operation is a wholly-owned subsidiary, 
reported 2017 net income of more than $900 million U.S..2  It is really hard to believe 
that a $122 thousand penalty (13.6 millionths of 1% of one year’s net income) will 
deter Formosa or any company from future violations.  We continue to believe that 
the Commissioners should not approve this proposed Agreed Order. 
 
Sincerely, 
 


 
 
David Frederick 
State Bar No. 07412300 
Federal Bar No. 154115 
FREDERICK, PERALES, ALLMON & 
ROCKWELL, PC 
1206 San Antonio St. 
Austin, TX 78701 
512-469-6000 Telephone 
512-482-9346 Fax 
dof@lf-lawfirm.com  
Attorney for Plaintiff San Antonio 
Bay Estuarine Waterkeeper 


                                                        
1 The figures vary so greatly because estimates of the fill percentages of bags vary, as do the 
percentages of fill that are pellets.   Accompanying this letter is a supplemental report from 
Dr. Jeremy Conkle that more fully explains these numbers. 


2   The Formosa Plastics Corporation (Taiwan) annual report reflects major financial 
metrics for Formosa Plastics Corp., U.S.A..  An excerpt accompanies this letter.  The report is 
available in English at: 
http://www.fpc.com.tw/fpcwuploads/files/2017%20Financial%20Statement-
Consolidated-EN.pdf.  
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Amy R. Johnson 
Attorney-in-Charge 
LAW OFFICES OF AMY R. JOHNSON 
State Bar No. 10679550 
5836 SE Madison St. 
Portland, OR 97215 
503-939-6996 Telephone 
210-229-9328 Fax 
amy@savagejohnson.com  
 
Enrique Valdivia 
State Bar No. 2029100 
TEXAS RIOGRANDE LIGAL AID 
1111 N. Main Avenue 
San Antonio, TX 78212 
210-212-3700 Telephone 
210-229-3982 Fax 
Attorney for Plaintiff, S. Diane Wilson 
evaldivia@trla.org  
 
David T. Bright 
State Bar No. 02991490 
Federal Bar No. 8628 
SICO HOELSCHER & HARRIS, LLP 
802 N. Carancahua, Suite 900 
Corpus Christi, TX 78401 
361-653-3300 Telephone 
361-653-333 Fax 
Attorney for Plaintiffs S. Diane Wilson and  
San Antonio Bay Estuarine Waterkeeper 
dbright@shhblaw.com  
 
Erin Gaines 
State Bar No. 24093462 
TEXAS RIOGRANDE LEGAL AID 
4920 N-I35 
Austin, Texas 78751 
512-374-2739 Telephone 
512-447-3940 Fax 
egaines@trla.org  
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 


VICTORIA DIVISION 


SAN ANTONIO BAY ESTUARINE  
WATERKEEPER and S. DIANE 
WILSON 
 Plaintiffs, 
v. 
FORMOSA PLASTICS CORP., TEXAS 
FORMOSA PLASTICS CORP., U.S.A., 
and FORMOSA PLASTICS CORP., 
AMERICA,  
 Defendants. 


§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 


Civil Action No. 6:17-CV-00047 
 


              


DEFENDANT FORMOSA TEXAS’ RESPONSE TO 
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 


AND MEMORANDUM IN SUPPORT 
              


 
I. INTRODUCTION 


Without citing a single judicial opinion—binding or not—Plaintiffs’ Motion for Partial 


Summary Judgment (“Motion”) asks for a finding that “one or more of the Defendants has 


committed violations of the Clean Water Act due to discharges of plastic products into public 


waterways from its Point Comfort, Texas Plant.” Motion, p. 2. Plaintiffs do not enunciate any 


legal theory or make any express legal arguments; however, their implicit argument is that 


because the Texas Commission on Environmental Quality (the “TCEQ”) has generated 


investigatory reports and issued notices regarding alleged violations of Formosa Plastics Corp., 


Texas’ discharge permit, this Court must forego the liability portion of this lawsuit and simply 


proceed to assess damages. That argument not only grossly mischaracterizes the legal effect of 
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the TCEQ documents relied upon, but also runs counter to the precedent of several Circuit 


Courts of Appeal, including the Fifth. 


First, Plaintiffs mischaracterize the TCEQ documents at issue as setting forth TCEQ’s 


findings of permit violations. Motion, pp. 2. 9 &11. To the contrary, the investigatory reports 


and notices relied upon by Plaintiffs set forth only allegations and represent just the first steps 


toward a possible enforcement action, which could ultimately result in a TCEQ finding that 


Formosa Texas either did or did not violate its permit. Second, even if the documents relied 


upon did represent actual TCEQ findings of violations (which they do not), summary judgment 


would not be appropriate because there is a question about the proper interpretation of the 


permit, which is an issue for the Court, not the TCEQ, to decide. This Court should follow the 


precedent of the Fifth Circuit, interpret the permit using the same rules of construction that it 


applies to contracts, and, in the event it determines that the permit is ambiguous, consider 


extrinsic evidence of the permit’s meaning.  


In short, the allegations of the TCEQ—or its individual investigators and field offices—


do not provide Plaintiffs with a shortcut for proving their case. To provide an ultimate resolution 


of this dispute, the Court must construe Formosa’s permit for itself and determine whether 


Formosa’s discharge of plastic products violated that permit. Because the permit is hopelessly 


ambiguous, a fact issue exists, and the Court should deny summary judgment. 


II. SUMMARY JUDGMENT EVIDENCE 


Defendants incorporate the following evidence in support of their Response to the Motion 


for Partial Summary Judgment: 


Exhibit A: Declaration  of J. Stephen Ravel1 
 


                                                 
1 Exhibits A-1 and A-2 to the Declaration are legal authorities, not summary judgment evidence. 
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A-3. Formosa Texas’s Authorization to Discharge Under the National 
Pollutant Discharge Elimination System, issued August 16, 1993 (NPDES 
Permit No. TX0085570). 


 
A-4. Formosa Texas’s Permit to Dispose of Wastes, issued July 15, 1993 


(Permit No. 02436). 
 
A-5. Formosa Texas’ Permit to Discharge Wastes, issued June 10, 2016 


(TPDES Permit No. WQ0002436000). 
 
 A-6.  Excerpts from Plaintiffs’ Expert Witness Report prepared by Aiza F. Jose- 


   Sanchez, dated July 9, 2018. 
 
 A-7.  Excerpts from Defendants’ Expert Report prepared by Peter Moleux,  


   dated August 31, 2018. 
 


A-8. Correspondence from TCEQ to Formosa Texas dated March 6, 2018, 
along with enclosed Proposed Agreed Order. 


 
A-9. TCEQ Notice of Violation (Corpus Christi Regional Office), dated 


October 19, 2018. 
  


III. STATUTORY AND REGULATORY BACKGROUND 


A. NPDES Permits Under the Clean Water Act 


 The federal Clean Water Act (the “Act”) prohibits the discharge of any pollutant2 


into navigable waters of the United States except as authorized by a discharge permit issued 


under the National Pollutant Discharge Elimination System (“NPDES”) program.3 33 U.S.C. §§ 


1311(a), 1342. Under the NPDES program, the Environmental Protection Agency (the “EPA”) 


or an authorized State can issue a permit authorizing the discharge of pollutants subject to the 


terms of the permit. Id. § 1342(a)(1). NPDES permits must contain specified limitations—i.e., 


restrictions on the type and quantity of pollutants that can be discharged into water.4  S. Fla. 


                                                 
2 For purposes of the Act, the term “pollutant” is defined broadly.  33 U.S.C. § 1362(6). 
3 There are other exceptions to the discharge prohibition set forth in the statute.  See 33 U.S.C. § 1311(a). 
4 Under the Act, the issuing authority must take into account two central concepts that must be reflected 
in every discharge permit: (1) “effluent limitations that reflect the pollution reduction achievable by using 
technologically practicable controls and (2) any more stringent pollutant release limitations necessary for 
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Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 102, 124 S.Ct. 1537 (2004).  


Where a permittee discharges pollutants in compliance with the terms of NPDES permit, the 


permit acts to “shield” the permittee from liability under the Act. 33 U.S.C. § 1342(k); see also 


Natural Res. Def. Council, Inc. v. Cnty. Of Los Angeles, 725 F.3d 1194, 1198-1204 (9th Cir. 


2013); Piney Run Pres. Ass’n v. Cnty Comm’rs of Carroll Cnty., 268 F.3d 255, 266-69 (4th Cir. 


2001).  


 In Texas, the TCEQ has the authority to issue NPDES permits. See 33 U.S.C. § 1313(a), 


(d); TEX. WATER CODE ANN. § 26.027; see also id. § 5.013(a)(3) (granting the TCEQ general 


jurisdiction over “the state’s water quality program including issuance of permits, enforcement 


of water quality rules, standards, orders, and permits, and water quality planning”). 


B. TCEQ Enforcement Process for Permit Violations 


 As the basis for their Motion, Plaintiffs rely upon the following: 1) two 100-plus page 


investigation reports generated by TCEQ field offices (Exhibits 5 and 7 to the Motion); 2) a 


notice of violation (“NOV”) issued by TCEQ on May 13, 2016 (Exhibit 4 to the Motion); and 3)  


a notice of enforcement (“NOE”) issued by TCEQ on May 1, 2017 (Exhibit 6 to the Motion). 


Plaintiffs mistakenly characterize these documents as setting forth TCEQ’s findings that 


Formosa Texas violated its discharge permit. To understand the actual legal significance of these 


documents, one must understand how they fit into the TCEQ’s multi-step enforcement process.  


1. Step One: Investigation and Notice of Violation 


 The TCEQ enforcement process begins with an inspection/investigation, which may 


lead to the issuance of an NOV. Investigative reports and subsequent NOVs thus represent just 


                                                                                                                                                             
the waterway receiving the pollutant to meet ‘water quality standards.’ ” American Paper Inst. v. United 
States Envt'l. Prot. Agency, 996 F.2d 346, 349 (D.C. Cir. 1993) (citing 33 U.S.C. § 1311(b)(1)) (internal 
citations omitted); Piney Run Pres. Ass’n v. County Comm’rs of Carroll County, 268 F.3d 255, 265 (4th 
Cir. 2001). 
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the initial steps toward a possible enforcement action.5 Moreover, NOVs set forth only the initial 


allegations of violations, not conclusive determinations of liability.6  The NOV relied upon by 


Plaintiffs makes this point clear: 


During the investigation, certain outstanding alleged violations were identified for 
which compliance documentation is required. Please submit … a written 
description of corrective action taken and the required documentation 
demonstrating that compliance has been achieved for each of the outstanding 
alleged violations. 
 
In the [attached] listing of alleged violations, we have cited applicable 
requirements, including TCEQ rules. 
 


May 13, 2016 NOV, Exhibit 4 to Motion, p. 1 (emphasis added). 


2. Step Two: Notice of Enforcement 


 If the alleged violations set forth in an NOV are not resolved to the agency’s 


satisfaction, it may choose to initiate a formal enforcement action. As the initial step in doing so, 


TCEQ issues an NOE. The purpose of an NOE is simply to inform the respondent that the 


agency is beginning formal enforcement with respect to the alleged violations.7 Thus, like an 


NOV, an NOE sets forth only allegations, not conclusive determinations of liability.8 Again, the 


NOE relied upon by Plaintiffs aptly demonstrates this point: 


During the investigation, certain outstanding alleged violations were documented…. 


                                                 
5 TCEQ Website, The Enforcement Process: From Violations to Actions [hereinafter, The Enforcement 
Process], Exhibit A-1 to Response, p. 1.   
6 Mark McPherson, Overview of Enforcement, 19th Annual Changing Face of Water Rights Conference 
[hereinafter, Overview of Enforcement], Exhibit A-2 to Response, p. 2 (“An NOV letter notifies the 
regulated entity of specific alleged violations that, in the TCEQ’s opinion, must be resolved in a certain 
period of time.”). 
7 The Enforcement Process, Exhibit A-1 to Response, p. 2.   
8 Overview of Enforcement, Exhibit A-2 to Response, p. 2 ( “If the regulated entity fails to resolve the 
alleged violations in a timely manner, the regulated entity then receives an NOE letter from the TCEQ, 
which is basically the last option to resolve the alleged violations short of a much more formal process.”) 
(emphasis added). 
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In the [attached] listing of alleged violations, we have cited applicable 
requirements, including TCEQ rules. 
 
….  Due to the apparent seriousness of the alleged violations, formal enforcement 
action has been initiated…. 
 


May 1, 2017 NOV, Exhibit 6 to Motion, p. 1 (emphasis added). 


3. Third Step: Formal Enforcement - TCEQ Must Prove that Violations 
Actually Occurred 


 If TCEQ wishes to seek the imposition of penalties or any other remedy for the alleged 


violations listed in an NOE, it must proceed with a formal administrative enforcement action, 


which itself is a multi-step process.9 As TCEQ explains on its website, “[t]he first step in this 


process is to ‘screen’ or verify the information documented in the investigation report.”10 If the 


information in the investigation report is verified, the next step is for the ED to file an Executive 


Director’s Preliminary Report and Petition to initiate the formal enforcement proceeding.11 The 


respondent is then entitled to a contested case hearing before the State Office of Administrative 


Hearings (“SOAH”) in accordance with the Administrative Procedures Act12, “which is similar 


to the process used in a court of law for civil cases.”13 At the evidentiary hearing, the ED must 


prove, among other things, that the respondent actually committed the alleged violations.14 At 


the end of the hearing, the SOAH administrative law judge (“ALJ”) issues a proposal for 


                                                 
9  Alternatively, the Executive Director of TCEQ may refer the case to the Office of the Attorney General 
(“OAG”) and request that the OAG file a civil enforcement case against the respondent for the imposition 
of civil penalties and other relief. Tex. Water Code. Ann. § 7.105. 
10 The Enforcement Process, Exhibit A-1 to Response, p. 2.   
11 Texas Water Code § 5.117; 30 Tex. Admin. Code § 70.101. 
12 Texas Water Code § 7.058; 30 Tex. Admin. Code § 70.105. 70.109. 
13 The Enforcement Process, Exhibit A-1 to Response, p. 2;    
14 30 Tex. Admin. Code § 80.17 (“In an enforcement case, the executive director has the burden of 
proving by a preponderance of the evidence the occurrence of any violation….”). 
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decision to the TCEQ Commissioners.15 The proposal for decision may include a recommended 


finding that:  


(1) a violation has occurred and that a specific amount of penalties should be assessed; 


(2) a violation has occurred but that no penalty should be assessed; or 


(3) no violation has occurred.16 


The TCEQ Commissioners must then hold an agenda meeting to consider the ALJ’s proposal for 


decision and to issue an order.17 The Commissioners’ order may include one of the following 


findings: 


(1) a violation has occurred and that a specific amount of penalties should be assessed; 


(2) a violation has occurred but that no penalty should be assessed; or 


(3) no violation has occurred.18 


Plaintiffs’ summary judgment evidence, therefore, is far from an actual TCEQ finding of 


a violation. Rather, the documents relied upon by Plaintiffs set forth only initial allegations and 


represented just the initial steps in a lengthy process that could ultimately result in a TCEQ 


finding that Formosa Texas did or did not violate its permit. 


C. The TCEQ has long permitted Formosa Texas to discharge “trace 
amounts” of floating solids, including plastic pellets and powder. 


Since at least 1993, Formosa Texas has held an NPDES permit authorizing it to discharge 


various pollutants from specified outfalls (discharge points) at its Point Comfort plant (the 


“Plant”) into Cox Creek and Lavaca Bay in accordance with various limitations and 


requirements. [Exhibits A-3 and A-4 to Response]. The current version of Formosa Texas’ 
                                                 
15 30 Tex. Admin. Code § 80.253. 
16 Id. § 80.253(a) (emphasis added). 
17 Id. § 80.261, 80.269. 
18 Id. § 80.269(a) (emphasis added). 
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discharge permit, which is at issue here, is TPDES Permit No. WQ0002436000 (the “Permit”), 


which became effective on June 10, 2016. [Exhibit A-5 to Response]. 


The Plant has several outfalls through which either treated wastewater or stormwater is 


discharged, and, for each outfall at the Plant, the Permit sets several detailed and precise 


discharge limitations—and monitoring requirements—for certain pollutants. For example, 


Formosa may discharge 3.85 pounds of Benzene on any given day from Outfall 001, and must 


monitor its releases twice a week to ensure compliance. [Exhibit A-5 to Response, p. 2].  


However, these particular limitations are not at issue in this case. Instead, Plaintiffs allege 


that Formosa has violated a far less precise provision of the Permit that applies to Formosa’s 


release of “floating solids.” Unlike hazardous substances like mercury and benzene, the Permit 


does not set a precise limit on Formosa’s release of “floating solids.” Instead, it merely states that 


“there shall be no discharge of floating solids … in other than trace amounts.” [Exhibit A-5 to 


Response, pp. 2b, 2e, 2h, & 2l-2o]. This language has been included in the various NPDES 


permits issued to Formosa Texas since 1993.  [Exhibit A-3 to Response, pp. 5, 11, 18 & 23; 


Exhibit A-4 to Response, pp. 2b, 2e, & 2i-2n].  In other words, for at least the last twenty-five 


years, Formosa Texas has been authorized to discharge trace amounts of floating solids from 


each of its outfalls.   


 The Permit does not define what “trace” means or, for that matter, how to measure 


whether a certain discharge constitutes more or less than a “trace.” It is undisputed that this is the 


only limitation that even arguably applies to the plastic pellets and powder that Formosa 


manufactures at the Plant, and thus, it is the only condition at issue in this case. Consequently, 


this Court’s consideration of the Plaintiffs’ Motion—which requests an order finding that 


Formosa has violated the Permit due to releases of plastic pellets and powder—requires the 
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Court to determine what “trace amounts” means and whether Formosa has, on any given day,  


discharged more than a “trace” of plastic pellets and powder from any outfall. 


IV. ARGUMENT 


A. Plaintiffs’ Motion requires the Court to determine whether Formosa has 
discharged more than a “trace” of plastic pellets and powder. 


1. The interpretation of Formosa’s Permit, including the definition of 
“trace,” is a question for the Court, not the TCEQ, to decide. 


Every Circuit Court of Appeals to have considered the issue has held that district courts 


should interpret the terms of NPDES permits in the same manner as they would a contract or 


other legal document. Natural Resources Defense Council, Inc. v. Cnty. of Los Angeles, 725 F.3d 


1194, 1204 (9th Cir. 2013) (“NPDES permits are treated like any other contract”); Piney Run 


Pres. Ass’n v. County Comm’rs of Carroll County, 268 F.3d 255, 269 (4th Cir. 2001) (“In 


analyzing a provision of an NPDES permit, we review the district court’s interpretation in the 


same manner as we would contracts or other legal documents.”); Northwest Envt’l Advocates v. 


Portland, 56 F.3d 979, 982 (9th Cir. 1995) (“We review the district court’s interpretation of the 


1984 permit as we would the interpretation of a contract or other legal document.”).  


Specifically, this means courts must “first determine whether [the permit] is ambiguous.” 


Cnty. of Los Angeles, 725 F.3d at 1205; Piney Run, 268 F.3d at 269-70. If a permit’s language is 


“plain and capable of legal construction, the language alone must determine the permit’s 


meaning.” Cnty. of Los Angeles, 725 F.3d at 1205; Piney Run, 268 F.3d at 270 (internal 


quotations removed). If, on the other hand, the permit’s language is ambiguous, “then we must 


look to extrinsic evidence to determine the correct understanding of the permit.” Piney Run, 268 


F.3d at 270. 
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Relying on Piney Run, the Fifth Circuit has applied this holding to permits granted by the 


Army Corps of Engineers. Contango Operators, Inc. v. Weeks Marine, Inc., 613 Fed. Appx. 281, 


286 (5th Cir. 2015) (“We interpret a permit in the same manner as we would a contract or 


other legal document.”) (citing Piney Run, 268 F.3d at 269) (emphasis added). While the Fifth 


Circuit has not applied its holding in Contango to an NPDES permit, there is no reason to believe 


that it would not. 


2. The TCEQ’s interpretation of Formosa’s permit is extrinsic, 
nonbinding evidence. 


The Circuit Courts of Appeal are also unanimous in holding that a permitting authority’s 


interpretation of its own permit is not binding on the court, but merely extrinsic evidence of the 


permit’s meaning. See Cnty. of Los Angeles, 725 F.3d at 1207 (discussing the permitting 


authority’s interpretation as an “extrinsic consideration”); Northwest Envt’l Advocates, 56 F.3d 


at 983-85 (“The extrinsic evidence presented to the district court only strengthens this 


conclusion. … There was significant evidence from DEQ, the permit author, to indicate that the 


CSOs were covered in the 1984 permit.”). District courts that have considered the issue have 


agreed as well. See Sierra Club v. Louisville Gas & Electric Co., No. 3:14-cv-391, 2015 WL 


5105216, *5 (W.D. Ken., Aug. 31 2015) (“In the event this Court found that “occasional” is 


ambiguous, LG&E has asked it to rely on the [permitting authority’s] interpretation.”). 


Consequently, the Court should not defer to the TCEQ’s interpretation. Instead, it should 


apply Texas common law to determine whether the Permit is ambiguous. See Contango, 613 


Fed. Appx. at 289. If and only if the Permit is ambiguous, the Court should consider all relevant 


extrinsic evidence of its meaning, including evidence of the agency’s interpretation. See Cnty. of 


Los Angeles, 725 F.3d at 1207-08 (“Although we do not defer to the Regional Board’s 
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interpretation of the Permit … its rejection of the County Defendants’ position is clearly 


instructive.”). 


B. The Court should deny Plaintiffs’ Motion because the Permit is 
ambiguous.  


1. A finding of ambiguity creates a fact issue that must be resolved by 
the finder of fact. 


Whether a legal document is ambiguous is a question of law that must be decided by 


examining the document as a whole in light of the circumstances present when it was drafted. 


Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 587 (Tex. 1996) (citing 


National Union Fire Ins. Co. v. CBI Industries, Inc., 907 S.W.2d 517, 520 (Tex. 1995)). A 


document is not ambiguous if it can be given a definite or certain meaning as a matter of law. On 


the other hand, if the document is subject to two or more reasonable interpretations after 


applying the pertinent rules of construction, then the document is ambiguous, which creates a 


fact issue on the parties’ intent. Id. (citing Universal C.I.T. Credit Corp. v. Daniel, 243 S.W.2d 


154, 157 (1951)) (emphasis added).  


2. The Permit, and in particular, the meaning of “trace,” is ambiguous. 


In this case, the Court must determine whether there is more than one reasonable 


interpretation of the Permit such that a fact issue exists. In particular, the Court must decide 


whether the word “trace” can be given a “definite or certain meaning as a matter of law.” 


Columbia Gas, 940 S.W.2d at 589.  


As an initial matter, “trace” is not defined by the Permit. The Permit’s restrictions on 


Formosa’s discharge of “floating solids” does not include any objective measurement. Indeed, 


the Permit does not even state within its four-corners whether “trace” should be measured in 
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terms of absolute mass or in terms of its proportionality to the volume of water it is in, or, for 


that matter, whether it can be precisely measured at all. 


This stands in stark contrast to the precision of the rest of Formosa’s Permit. With respect 


to other pollutants, including well-known contaminants like mercury, hexavalent chromium, and 


benzene, the Permit sets at least one—and up to three—precise limits. For some, the Permit 


places limits on the amount-per-volume of water—measured in parts-per-quadrillion (“ppq”)—


on Formosa’s daily maximum discharge, daily average discharge, and any single sample. For 


example, Formosa’s daily maximum release of TCDD Equivalents from Outfall 001 cannot 


exceed 4.63 ppq; the daily average cannot exceed 2.19 ppq, and the limit for any single sample 


cannot exceed 10 ppq. [Exhibit A-5 to Response, p. 2a]. 


For other hazardous pollutants, the Permit measures Formosa’s limits in terms of absolute 


mass. For example, for Outfall 001, Formosa may discharge up to 7.3 pounds of hexavalent 


chromium on any given day, but it may not average more than 3.7 pounds per day. Similarly, on 


any given day, Formosa is permitted to discharge up to 16 pounds of lead, 3.85 pounds of 


benzene, and 0.06 pounds of mercury. Below is the Permit’s full table of discharge limitations 


for Outfall 001: 
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Conversely, the Permit’s discussion of Formosa’s discharge of “floating solids is not 


assigned any precise limitation at all. Instead, the Permit merely states that Formosa may not 


release more than a “trace” amount. For each outfall at the Plant, the Permit includes the 


following condition: 


 


[See e.g. Exhibit A-5 to Response, pp. 2b, 2e, 2h, & 2l-2o]. The Permit does not define “trace 


amounts” in either relative or absolute terms. Predictably, this litigation has focused almost 


entirely on what “trace” means. 
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In fact, this case includes no fewer than four different interpretations of the term “trace” 


as used in the Permit. First, a plain reading of the Permit suggests that, at a minimum, the TCEQ 


did not intend to regulate Formosa’s discharge of plastic products more stringently than its 


release of hazardous substances like mercury, benzene, and hexavalent chromium. Further, both 


Formosa and the Plaintiffs have disclosed expert witnesses who intend to offer two additional 


interpretations of “trace.” Formosa’s expert will testify that what constitutes a “trace” of plastic 


in one amount of water might not in a larger amount of water, while Plaintiffs’ expert intends to 


testify that any floating pellet or powder that is seen with the naked eye constitutes more than 


“trace.” Fourth and finally, the TCEQ—or at least its Regional Office in Corpus Christi—has 


interpreted the Permit even more stringently than the Plaintiffs; in its view, Formosa may not 


release any pellets.  


3. The Permit suggests that “trace” is, at a minimum, more than 0.6 
pounds per day. 


A common-sense interpretation of the four-corners of the Permit suggests that the TCEQ 


could not have intended to regulate “floating solids” more stringently than chemicals like 


benzene, hexavalent chromium, and mercury. So, if Formosa is permitted to discharge 0.06 


pounds of mercury on any given day from Outfall 001, provided that it does not average more 


than .03 pounds per day from that outfall—the lowest limits in Formosa’s Permit—it stands to 


reason that it is also permitted to discharge at least that amount of non-toxic plastic pellets. One 


pound of pellets consists of about 22,000 individual pellets—enough to fill one sandwich bag. 


So, assuming, for the sake of example, that the Permit’s limit for plastic pellets is identical to its 


limit for mercury, Formosa would be permitted to discharge 1,320 pellets on any given day from 


Outfall 001 alone, provided that it does not average more than 660 pellets per day from that 


outfall. 
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Comparing plastic to other materials regulated by Formosa’s Permit—like benzene—


results in even larger amounts. When compared to benzene, Formosa would be permitted to 


discharge 84,7000 pellets from Outfall 001 alone. Compared to lead, Formosa could release 


352,000 pellets on any given day from Outfall 001 alone.  


In short, a reading of the plain language of the Permit suggests that Formosa is permitted 


to discharge more nonhazardous floating plastic as hazardous chemicals like mercury and 


benzene. However, it is not clear from the four corners of the Permit exactly how much more.   


4. The Parties intend to introduce expert witnesses that will disagree 
about the meaning of “trace.” 


Consequently, both sides of this litigation have disclosed expert witnesses to opine on the 


meaning of “trace.” See XCO Prod. Co. v. Jamison, 194 S.W.3d 622, 628 (Tex. App.—Houston 


[14th Dist.] 2006, pet. denied) (explaining that, under Texas law, courts seeking to understand 


“the commonly understood meaning in the industry of a specialized term” should consider 


“extrinsic evidence such as expert testimony or reference material”).  


Specifically, Peter Moleux, a chemical engineer formerly employed by the Massachusetts 


Division of Water Pollution Control, will testify at trial that, “in the context of a discharge 


permit, what constitutes ‘trace amounts’ varies based on the volume of water that the solid 


material is in.” [Exhibit A-7 to Response, p. 14]. In other words, to determine whether Formosa 


has released more than a “trace” of plastic, one must compare the amount of plastic released to 


the total volume of water discharged from the Plant. Here, Formosa’s average permitted 


discharge volume—just from Outfall 001—is 9,700,000 gallons per day. [Exhibit A-7 to 


Response, p. 14]. According to Mr. Moleux, what constitutes a “trace” of plastic in 9.7 million 


gallons is different than what would constitute a “trace” in, for example, a single gallon. [Exhibit 


A-7 to Response, p. 14]. 
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While Plaintiff’s expert, Aiza Jose-Sanchez, agrees that the term “trace” is typically used 


to describe an “analyte concentration” [Exhibit A-6, p. 16], she nevertheless intends to testify 


that, in this case, the term “trace” is more of an absolute measurement, regardless of the volume 


of water released. Specifically, her opinion is that, as used in the Permit, “less than trace 


amounts,” means “a quantity of plastics and pellets in the effluents that is difficult to see to the 


naked eye.” [Exhibit A-6, p. 16]. The problem with Dr. Jose-Sanchez’s opinion, of course, is 


that, unlike a dispersible substance, the smallest unit of plastic pellets—a single pellet—is still 


visible to the naked eye. Thus, under Dr. Jose-Sanchez’s definition, if a person sees a pellet than 


has been or is being discharged, then Formosa Texas has violated its Permit.19 


Both of these theories find at least some support in the Permit. The TCEQ placed 


absolute limits on Formosa’s daily discharge of certain materials, like mercury (0.6 lbs), benzene 


(3.85 lbs), and lead (16 lbs). Other limits in the Permit, however, are measured in terms of the 


amount-per-volume of water, like fecal coliform, enterococci, and TCDD Equivalents. [Exhibit 


A-1 at pages 2-2a]. From the face of the Permit, it is not certain which type of limitation the 


TCEQ intended “trace amounts” to be, although, as Mr. Moleux will testify, “trace” typically—


or even definitionally—is a measurement of one substance relative to the larger volume in which 


it is measured. [Exhibit A-7, p. 14]. 


5. The TCEQ’s recent actions further demonstrate the Permit’s 
ambiguity. 


Ironically, while Plaintiffs’ argue that its Motion should be granted because the TCEQ 


has determined that Formosa violated its Permit, the evidence demonstrates that the TCEQ itself 


                                                 
19 Of course, it appears that if TCEQ had meant that there must be no discharge of visible floating solids, 
it would have simply said so. After all, the Permit explicitly states that “there shall be … no discharge of 
visible oil.” [Exhibit A-5 to Response, pp. 2b, 2e, 2h, & 2l-2o (emphasis added)]. 
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cannot settle on a single interpretation of the Permit, further demonstrating the document’s 


ambiguity.  


For example, in March of this year, TCEQ sent Formosa a proposed Agreed Order—


drafted by the TCEQ’s headquarters in Austin.  In the proposed order, TCEQ takes the position, 


much like the parties to this litigation, that Formosa is permitted to release up to a “trace” of 


floating solids, including plastic pellets. Specifically, that order states that the TCEQ’s Executive 


Director “recognizes that the Respondents have implemented … corrective measures,” 


including the implementation of “a pellet recovery system to minimize future discharges of 


solids, including plastic pellets.” [Exhibit A-8 at page 2] (emphasis added). Thus, in short, the 


TCEQ told Formosa that its alleged violations would be corrected if it “minimize[d]” discharges 


of plastic. 


A few months later, however, in October 2018, TCEQ sent Formosa a Notice of 


Violation—drafted this time by the TCEQ’s Corpus Christi Regional Office. In this NOV, TCEQ 


(or at least its Corpus Christi Regional Office) appears to take a position that the Permit forbids 


the release of any floating solids, not even trace amounts. In particular, the “Recommended 


Corrective Action” was that Formosa “shall ensure that there is no discharge of floating solids 


from the facility.” [Exhibit A-9]. In accordance with that interpretation, the TCEQ investigator 


noted only that he observed pellets in and near the facility, but he did not engage in any 


evaluation of whether Formosa had released more than “trace amounts.” Unlike the draft Agreed 


Order, the Regional Office told Formosa that its violation could only be corrected if it released 


“no” floating solids at all. 


At a minimum, the Regional Office’s interpretation of the Permit demonstrates an 


additional ambiguity that requires denying Plaintiffs’ Motion. Aside from determining what 
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“trace” means, the Court must also determine whether Formosa is allowed to release a “trace” or 


not. If the Court finds that the TCEQ’s interpretation is reasonable—that the Permit’s reference 


to “trace amounts” somehow does not apply to “floating solids”—then a fact issue exists, and the 


Court must deny Plaintiffs’ Motion. Alternatively, if the Court finds that this interpretation is 


unreasonable, then there is even less reason to defer to the agency’s allegations of violations.  


Basic principles of construction demonstrate that the Regional Office’s interpretation is 


unreasonable. The relevant provision from the Permit addresses three types of discharge: (1) 


“floating solids,” (2) “visible foam,” and (3) “visible oil.” [Exhibit A-1 to Response]. The first 


two types are addressed before the modifying phrase, “in other than trace amounts,” while the 


third, visible oil, is addressed after that phrase: 


 


[Exhibit A-5 to Response, pp. 2b, 2e, 2h, & 2l-2o].  


 Perhaps the Regional Office’s interpretation would make sense if the TCEQ had included 


commas between the Permit’s treatment of each of the three regulated substances. But it did not; 


the Permit does not read, for example, “[t]here shall be no discharge of floating solids, or visible 


foam in other than trace amounts, and no discharge of visible oil.” Instead, the Permit mentions 


floating solids and visible oil together, modifying them both with, “in other than trace amounts.” 


[Exhibit A-5 to Response, pp. 2b, 2e, 2h, & 2l-2o]. Conversely, it references “visible oil” by 


itself and after any reference of permitting “trace amounts” of discharge. If the TCEQ’s intention 


was to prohibit the release of any floating solids, it would have drafted the provisions as follows:  


There shall be no discharge of floating solids or visible foam in other than trace amounts, 
and no discharge of visible oil or floating solids. 
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Indeed, had TCEQ meant to prohibit the release of any floating solids, it could have 


simply said nothing at all. As discussed above, the Act prohibits the “discharge of any pollutant” 


from any “point source” into “navigable waters” unless the discharge is complies an NPDES 


permit.  33 U.S.C. § 1311(a), 1342. The very purpose of an NPDES is to permit releases, not to 


restrict them entirely. Tellingly, not even the Plaintiffs have adopted the Regional Office’s 


reading. They agree that Formosa is allowed to release a “trace amount” of plastic pellets and 


powder. Plaintiffs’ expert, for example, assumes that Formosa is permitted to release up to a 


“trace,” and focuses her opinions on whether Formosa has exceeded that limit. [Exhibit A-6, pp. 


15-16]. 


6. The Permit is so ambiguous, it may be void for vagueness. 


The Fifth Circuit has repeatedly “warned that fair notice requires [agencies] to have 


‘state[d] with ascertainable certainty what is meant by the standards [it] has promulgated.’” 


ExxonMobil Pipeline Co. v. US DOT, 867 F.3d 564, 578 (5th Cir. 2017) (quoting Diamond 


Roofing Co. Inc. v. OSHA, 528 F.2d 645, 649 (5th Cir. 1976)); see also Employer Solutions 


Staffing Group II, L.L.C. v. Office of the Chief Administrative Hearing Officer, Dep’t of 


Homeland Security, 833 F.3d 480 (5th Cir. 2016). “This rule requires that agency regulations that 


‘allow monetary penalties against those who violate them … must give [a party] fair warning of 


the conduct it prohibits or requires, and it must provide a reasonably clear standard of culpability 


to circumscribe the discretion of the enforcing authority and its agents.’” Id. (quoting 


Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 156 n. 15 (2012)). Recently, the United 


States Supreme Court cited favorably to Diamond Roofing for the proposition “that agencies 


should provide regulated parties ‘fair warning of the conduct [a regulation] prohibits or 


requires.’” Christopher, 567 U.S. at 156 n. 15.  
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Here, the Permit’s meaning of trace may be so ambiguous as to render the Permit’s 


regulation of “floating solids” unenforceable. “Under this analysis, the relevant inquiry is 


whether the agency’s interpretation of [its requirement] could have been understood with 


‘ascertainable certainty’ by [Formosa] at the time it engaged in the conduct that allegedly 


exposed it to this enforcement action.” ExxonMobil Pipeline Co., 867 F.3d at 589 (quoting 


Diamond Roofing Co., 528 F.2d at 649).  


The ExxonMobil court found it “[c]ritical[]” that the regulations at issue in that case were 


“silent as to how” pipeline operators could determine whether or not they were in compliance. Id. 


(“Critically, however, the regulations are silent as to how operators are to make that 


determination.”) The same is true here—the Permit is silent as to how Formosa could ensure 


compliance with a “trace amounts” standard because it neither defines “trace” nor explains how 


to even measure a “trace.”  


7. At a minimum, the Court should deny Plaintiffs’ Motion because the 
Permit is ambiguous and because fact issues exists. 


It is unnecessary for the Court to accept or reject Plaintiffs’ interpretation of the Permit at 


this time. All that matters for the resolution of Plaintiffs’ Motion is whether “trace” is susceptible 


to more than one reasonable meaning. Because it is, a fact issue exists such that the Motion must 


be denied. The Court must determine what constitutes a trace amount after considering all 


extrinsic evidence offered by the parties at trial, including expert testimony. Moreover, even if 


the Court could determine the proper definition of “trace” on the basis of the summary judgment 


record alone, there would still be a fact issue as to whether or not more than a trace amount of 


floating solids have been discharged from any outfall on any given day.  Plaintiffs have offered 


no summary judgment evidence on that issue. 
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 WHEREFORE, Defendants pray that the Court deny Plaintiffs’ Motion for Partial 


Summary Judgment and grant all such other and further relief as this Court may deem just and 


proper. 


 Respectfully submitted, 
 
     By:    /s/ J. Stephen Ravel     


J. Stephen Ravel 
Texas State Bar No. 16584975 
Diana L. Nichols 
Texas State Bar No. 00784682 
KELLY HART & HALLMAN LLP  
303 Colorado, Suite 2000 
Austin, Texas 78701 
Tel. (512)495-6429 
Fax (512) 495-6401 
Email: steve.ravel@kellyhart.com 
Email:  diana.nichols@kellyhart.com 
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Corrections and Clarifications in original report 
Pg 16, paragraph 1. The previous report mentions “…PVC that was released.” I want to 
clarify that I have not detected any PVC in the samples I’ve examined so far. This 
statement is simply to mention that if PVC were released, it would likely get trapped as 
described.  


 


Additional Site Visits 
While at a workshop in Palacios, TX on August 9th, I collected some plastic debris on 
beach near the Palacios Educational Pavilion. I had looked for pellets and powder at this 
site earlier in the summer but did not find any. This time I found 1 pellet that looked 
similar to those seen in Cox Creek and Lavaca Bay. I placed it into a water bottle I found 
on the beach along with numerous other plastic fragments that were on the shoreline. 
 
On my way back to Corpus Christi on August 10th, I met with Ronnie Hamrick on route 
35 at Cox Creek and he gave me 2 plastic bags with pellets and powder (and other misc. 
debris) and a water bottle with floating plastic pellets and powder. I brought these 
samples back to the lab where they were stored at ~4 ˚C for 2-3 days. Undergraduate 
student researchers then created up to 5 replicates, each with ~30 mg of plastic 
materials, from each sample Ronnie gave us as well as the sample I had collected in 
Palacios. The materials in the replicates was a mixture of plastics that were similar in 
appearance to those from Formosa and plastic debris from the sites. These subsamples 
were sent to Dr. Jessica Dutton at Texas State where she analyzed the plastics for total 
mercury.  
 
After receiving positive hits for mercury from the previous sampling, I made an additional 
trip to Port Lavaca on October 22nd to collect more plastic for mercury analysis. Several 
samples in the previous mercury analysis were plastics not associated with Formosa, so 
this sample collection focused on pellets and powder that were similar in appearance to 
those believe to emanate from the factory. During this trip, I took steps to make sure the 
samples were carefully handled to ensure that the previous results were not from 
accidental contamination. I wore nitrile gloves and use forceps to collect samples and 
store them in 2 mL screw top GC vials (Addendum Figure 1). The samples were stored 
at ~4 ˚C until picked up and transported to Texas State University by Dr. Jessica Dutton 
and analyzed the first week in December 2018.   
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Mercury Results 
Dr. Jessica Dutton at Texas State analyzed the concentration of total Hg (THg) on plastic 
samples using a Direct Mercury Analyzer (DMA-80; Shelton, CT) which uses thermal 
combustion, gold amalgamation, and atomic absorption spectroscopy (U.S. EPA, 1998). 
For plastic samples ~30 mg of material was analyzed. The THg concentrations on plastics 
are reported as µg/g dry weight. The DMA was calibrated as required using certified 
reference materials (MESS-4, marine sediment) from the National Research Council 
Canada (NRCC) and liquid standards from Agilent and Inorganic Ventures. The DMA can 
currently detect THg down to 0.003 ng. Quality assurance/quality control (QA/QC) 
included blanks (empty boat with no sample), duplicate samples, and standard or 
certified reference materials [MESS-4]. One set of QA/QC will be included with every 10 
samples. 
 
The results are presented for the August and October samples in Tables 1 and 2 and 
their sampling locations are shown on Addendum Figure 2. In the August samples, the 
miscellaneous plastics collected on the beach in Palacios (Site 3), which is ~26 miles on 
the water from the mercury hot zone had the lowest concentrations of mercury (0.0022 
and 0.0024 mg kg-1). This was about half of the concentration found on materials 
collected north of the causeway (Site 1), which is just across the bay from the hot zone, 
which were also plastics from Formosa. Samples of miscellaneous plastics collected in a 
water bottle south of the causeway had concentrations an order of magnitude higher 
(0.0217 and 0.0241 mg kg-1). However, the highest mercury concentrations were on 
materials believed to be aerated polystyrene, which were another order of magnitude 
higher at 0.2241 and 0.2579 mg kg-1. While the materials in this sampling were a mix of 
plastic debris and Formosa plastics, it demonstrated the potential for these items to sorb 
mercury in the bay system. Additionally, proximity the mercury hot zone and material 
type may play a role in the concentrations found on these plastics.  With this, knowledge 
additional samples were collected that were solely pellets and powder believed to have 
emanated from Formosa.  
 
The concentrations of mercury on plastic pellets and powder from the October samples 
were similar to those quantified at Site 1 (North Causeway) in the August samples, which 
were also Formosa plastics. The only sample that stands out is from pellets collected on 
the beach at the RV Park just south of the causeway (Site 4 on Addendum Figure 2). The 
average of the of all the other samples was 0.0048 ± 0.001 mg kg-1, but that sample from 
the RV park was 0.0133 mg kg-1. This sample consisted of plastic that was yellowed and 
looked older. Plastic materials that have weathered in the environment may have a 
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higher capacity to sorb mercury due to a rougher surface and the accumulation of 
materials on the plastics exterior.1  
 
The question is then, are these levels of mercury a concern to humans or aquatic 
organisms? For humans, the European Commission has guidelines that limit the amount 
of mercury that are allowable in plastic toys. That limit is 7.5 mg kg-1,2 which is three 
orders of magnitude higher than the concentrations on Formosa plastics from the 
October samples. This indicates that there is not a high concern for humans with 
incidental exposures to this debris. With regards to aquatic organisms, the 
concentrations found on Formosa’s plastic debris is similar magnitude to amounts found 
in lower trophic level (lower on the food chain) estuarine fisheries, like oysters and shrimp 
(Addendum Table 3; USFDA: 
https://www.fda.gov/food/foodborneillnesscontaminants/metals/ucm115644.htm). But 
the plastic mercury concentrations are orders of magnitude lower than higher trophic 
fish like sheepshead and Spanish mackerel (Addendum Table 3).  
 


Updated Plastic Cleanup Numbers 
Based on the deposition of Eric Barrier of Horizon Environmental, I have updated the 
estimated amount of plastic cleaned up. These values were originally presented in Tables 
2 and 3. Mr. Barrier stated that the size of the bags used by Horizon Environmental were 
55 gallon (pg 156 of his deposition) and that bags were only filled 20-25% (pg 155) and 
that of the contents in each bag, 20-40% of it was “pellets” (pg 121). The total bags 
collected by Horizon during 2017 and so far in 2018 for both Cox Creek and Lavaca Bay 
as well as estimates for material volume in each are shown in Addendum Table 4. It is 
not clear whether Mr. Barrier was referencing all sites or just a couple heavily fouled sites. 
Due to this ambiguity and the fact that Mr. Barrier also stated that all bags contain some 
amount of pellets (pg 122), I have also calculated estimates if only 5% of the bag contents 
were pellets. Estimates for the volume and mass of plastic per bag of material removed 
are shown in Addendum Table 5. There were between 0.6 and 5.5 gallons of plastic per 
bag removed, which equates to 4.2 to 42.4 lbs of plastic. The volume of plastic was 
converted to mass by using the density of polypropylene (0.91 g cm-3), as this is the lower 
density than polyethylene, making these mass estimates conservative.  
 
Using the numbers discussed in the preceding paragraph, a range of pellets that were 
removed is shown in Tables 6, 7, 8, 9 and 10. The combined amount of plastic debris 
removed from Cox Creek and Lavaca Bay in 2017 and 2018 is 72-716 tons and 78-783 
tons. In total this equates to 150 to 1,499 tons of plastic debris removed in less than 2 
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years (Addendum Table 10). It is also worth noting that more material was removed in 
2018 than 2017, and that this cleanup is still ongoing, to the best of my knowledge.  
 


Plastic Aging/Staining 
In my original report, I forgot to include another mechanism that will distinguish between 
recent and old releases of plastic. Organic matter in surface waters and sediments can 
stain the plastic, resulting in yellowing/browning of the material. This process is similar 
to the yellowing of teeth due to the regular consumption of coffee and tea. To test the 
potential of organic matter in water and sediment to stain virgin plastic pellets, in 
triplicate I soaked several polymer types, including polypropylene, polyethylene and 
PVC, in deionized water, green tea or black tea from 09/13/18 to 12/06/18 and in 
sediment from 09/23/18 to 12/06/18. The sediment was from Oso Bay near campus. The 
tea was used as a proxy for different amounts of organic matter that might be found in 
surface waters as I did not have access to water from Lavaca Bay or Cox Creek. My 
objective with this simple experiment was to not directly show what was going on in 
Lavaca Bay and Cox Creek, but to demonstrate whether or not these plastics types can 
be stained in a similar manner. 
 
Addendum Figures 3 and 4 show the visual differences, if any between plastics exposed 
to deionized water, green tea, black tea or sediment. In Addendum Figure 3, it is clear 
that the high-density polyethylene in black and green tea experience some discoloration 
compared to soaking in deionized water. With polypropylene, there is less obvious 
discoloration, but when viewing images on a high-resolution computer screen, it appears 
visible. For PVC, which was not observed during our visits to the area, but is also 
manufactured by Formosa, it exhibited the most obvious discoloration of the 3 polymer 
types. The sediment tests are shown in Addendum Figure 4. The discoloration from 
sediment exposure is subtle, but it can be seen when view on computer screen. PVC was 
not assessed in sediment as it is a fine powder and separating it from the sediment was 
not feasible in the time allotted.  
 
The discoloration of these pellets indicates that this is also likely to occur in Cox Creek 
and Lavaca Bay. The specifics of those systems are different, which means that 
discoloration could occur faster or slower, but this is proof that it is likely to happen in 
that system. Therefore, regardless of whether plastic pellets and powder are found 
floating in the bay, creek or stuck in sediment, it is my belief that if any are found that 
are white, clear/opaque and appear to look “new”, that they are from a recent release 
from Formosa. As discussed in the original report, discoloration can occur due to ultra-
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violet light exposure, but this also proves that despite the addition of ultra-violet light 
inhibitors, the plastic will still yellow once in the environment.  
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Addendum Figures 
 


 
 
Addendum Figure 1. Organic debris mixed with plastic powder near the Port Lavaca 
Marina. Also pictured is the 2 mL screw top GC vial with sample inside.  
 
 
 
 







   


8 
 


 
 
 


 
Addendum Figure 2. Collection sites for plastic materials that were analyzed for mercury. 
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Addendum Figure 3. Images of high-density polyethylene, polypropylene and polyvinyl 
chloride after ~ 3 months soaking in black tea, deionized water and green tea. 
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Addendum Figure 4. Images of high-density polyethylene and polypropylene after >2 in 
sediment.  


 


 


 


 


 







Addendum Tables 
 
Addendum Table 1. Mercury concentration for plastic materials collected in August 2018.  


Sample Location, identification of sample 
Addendum Figure B 


Map Number 
Mercury Conc. 


Material Description 
mg kg-1 dry weight 


North of Causeway - 1 1 0.0055 Plastic powder, plastic particles 


North of Causeway - 4 1 0.0059 Plastic powder, plastic particles 


North of Causeway - 5 1 0.0058 Plastic powder, plastic particles 


South of Causeway Water - 1 2 0.0217 Misc. Plastics 


South of Causeway Water - 2 2 0.0241 Misc. Plastics 


South of Causeway Beach - 1 2 0.2241 Likely foamed polystyrene 
South of Causeway Beach - 2 2 0.2579 Likely foamed polystyrene 
Palacios, TX Beach - 1 3 0.0024 Misc. Plastics 
Palacios, TX Beach - 2 3 0.0022 Misc. Plastics 
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Addendum Table 2. Mercury concentrations for plastic pellets and powder collected in October 2018.  


Sample Location, identification of sample 
Addendum Figure B 


Map Number 
Mercury Conc. 


Material Description 
mg kg-1 dry weight 


RV Park 4 0.0133 Yellowed pellets 
RV Park Duplicate 4 0.0049 Cleaner/white pellets 
Marina Rocks 1A 5 0.0047 Pellets 
Marina Rocks 1B 5 0.0055 Pellets 
Cox Creek (SH 35, Adjacent to Formosa) 6 0.0027 Pellets 
Cox Creek (SH 35, Boat Ramp) 7 0.0039 Pellets 
Marina Beach 8 0.0071 Plastic powder 
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Addendum Table 3. Mercury levels in commercial fish and shellfish measured between 1990 and 2012. 
Species Avg. ± Standard Deviation Median Range # Samples Data Source 


 mg kg-1   


Shrimp 0.009 ± 0.013 0.001 ND - 0.05 40 FDA 1991-2009 
Oyster 0.012 ± 0.035 ND ND - 0.25 61 FDA 1991-2009 
Sheepshead 0.090 ± 0.050 0.080 ND - 0.17 8 FDA 1992-2007 
Spanish Mackerel 
(Gulf of Mexico) 


0.454 ± N/A N/A 0.07 – 1.56 66 NMFS Report 1978 
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Addendum Table 4. Estimated volume range for contents in each Horizon Environmental bag from both Cox Creek and 
Lavaca Bay in 2017 and 2018 based on the deposition of Eric Barrier.  


Horizon Bag Material Volume 


     
Bag Volume 55 gallons   
   


 Number of Bags Total Material per bag 


 2017 2018 % Gallons 
Cox Creek 29,659 34,656 


20-25 11-13.75 
Lavaca Bay 4,141 2,335 


 
 
 
Addendum Table 5. Estimates of plastic pellets in Horizon Environmental bags based on plastic being 5-40% of the 20-
25% full bags from the deposition of Eric Barrier. Volume was converted to mass using the density of polypropylene (0.91 
g cm-3). 


  Per Bag Ranges for Plastic Based on Polypropylene Density 


 20% Filled 25% Filled 20% Filled 25% Filled 
% Plastic Per Bag Gallons of Plastic Pellets/Powder Pounds of Plastic Pellets/Powder 


5 0.6 0.7 4.2 5.3 
20 2.2 2.8 16.9 21.2 
40 4.4 5.5 33.9 42.4 
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Addendum Table 6. Estimate for mass of plastic (pounds and tons) in bags collected from Cox Creek in 2017. 


Cox Creek (2017; 29,659 Bags) 


 20% Filled 25% Filled 20% Filled 25% Filled 
% Plastic Per Bag Pounds of Plastic Pellets/Powder Tons of Plastic Pellets/Powder 


5                      125,606                       157,007                             62.8                             78.5  
20                      502,423                       628,029                           251.2                           314.0  
40                   1,004,847                    1,256,059                           502.4                           628.0  


 
 
Addendum Table 7. Estimate for mass of plastic (pounds and tons) in bags collected from Cox Creek in 2018. 


Cox Creek (2018; 34,656 Bags) 


 20% Filled 25% Filled 20% Filled 25% Filled 
% Plastic Per Bag Pounds of Plastic Pellets/Powder Tons of Plastic Pellets/Powder 


5                      146,768                       183,460                             73.4                             91.7  
20                      587,073                       733,841                           293.5                           366.9  
40                   1,174,145                    1,467,682                           587.1                           733.8  
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Addendum Table 8. Estimate for mass of plastic (pounds and tons) in bags collected from Lavaca Bay in 2017. 
Lavaca Bay (2017; 4,141 Bags) 


 20% Filled 25% Filled 20% Filled 25% Filled 
% Plastic Per Bag Pounds of Plastic Pellets/Powder Tons of Plastic Pellets/Powder 


5                        17,537                         21,921                               8.8                             11.0  
20                        70,149                         87,686                             35.1                             43.8  
40                      140,297                       175,371                             70.1                             87.7  


 
 
Addendum Table 9. Estimate for mass of plastic (pounds and tons) in bags collected from Lavaca Bay in 2018. 


Lavaca Bay (2018; 2,335 Bags) 


 20% Filled 25% Filled 20% Filled 25% Filled 
% Plastic Per Bag Pounds of Plastic Pellets/Powder Tons of Plastic Pellets/Powder 


5                          9,889                         12,361                               4.9                               6.2  
20                        39,555                         49,444                             19.8                             24.7  
40                        79,110                         98,887                             39.6                             49.4  
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Addendum Table 10. Summary of estimates for minimum (5%) and maximum (40%) plastic pellet mass in bags removed 
from both systems in 2017 and 2018 as well as the total of the 2 years so far. These estimates likely also include plastic 
powder, but Mr. Barrier stated that they were only looking for pellets 
  Minimum (Pounds) Minimum (Tons) Maximum (Pounds) Maximum (Tons) 
Cox and Lavaca 2017 143,143 72 1,431,430 716 
Cox and Lavaca 2018 156,657 78 1,566,569 783 


TOTAL 299,800 150 2,997,999 1,499 
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Independent Auditors’ Report


To the Board of Directors of Formosa Plastics Corporation:


Opinion


We have audited the consolidated financial statements of Formosa Plastics Corporation (the "Company") and its
subsidiaries (together referred to as the "Group"), which comprise the consolidated statements of financial
position as of December 31, 2017 and 2016, and the consolidated statements of comprehensive income, changes
in equity and cash flows for the years ended December 31, 2017 and 2016, and notes to the consolidated
financial statements, including a summary of significant accounting policies.


In our opinion, based on our audits and the reports of other auditors, the accompanying consolidated financial
statements present fairly, in all material respects, the consolidated financial position of the Group as of
December 31, 2017 and 2016, and its consolidated financial performance and its consolidated cash flows for the
years ended December 31, 2017 and 2016 in accordance with the Regulations Governing the Preparation of
Financial Reports by Securities Issuers and with the International Financial Reporting Standards (“ IFRSs” ),
International Accounting Standards (“ IASs” ), interpretation as well as related guidance endorsed by the
Financial Supervisory Commission of the Republic of China.


Basis for Opinion


We conducted our audit in accordance with the “Regulations Governing Auditing and Certification of Financial
Statements by Certified Public Accountants” and the auditing standards generally accepted in the Republic of
China. Our responsibilities under those standards are further described in the Auditors’ Responsibilities for the
Audit of the Consolidated Financial Statements section of our report. We are independent of the Group in
accordance with the Certified Public Accountants Code of Professional Ethics in Republic of China (“ the
Code”), and we have fulfilled our other ethical responsibilities in accordance with the Code. We believe that the
audit evidence we have obtained during our audits and the reports of the other auditors are sufficient and
appropriate to provide a basis of our opinion.


Key Audit Matters


Key audit matters are those matters that, in our professional judgment, were of most significance in our audit of
the consolidated financial statements of the current period. These matters were addressed in the context of our
audit of the consolidated financial statements as a whole, and in forming our opinion thereon, and we do not
provide a separate opinion on these matters.


1. Revenue Recognition


As the transfer of risks and rewards from the sales occurs at different points in time, it exposes the risk
wherein revenue may not be recognized within the proper period. For this reason, revenue recognition is
considered to be one of the key audit matters. The accounting policies and the related information for
revenue recognition were discussed in Notes 4(o) and 6(o) to the consolidated financial statements.


11049 5 7 68 ( 101 ) Telephone  + 886 (2) 8101 6666
Fax  + 886 (2) 8101 6667
Internet  kpmg.com/tw


KPMG, a Taiwan partnership and a member firm of the KPMG network of independent member 
firms affiliated with KPMG International Cooperative ("KPMG International"), a Swiss entity. 


KPMG


68F., TAIPEI 101 TOWER, No. 7,  Sec. 5, 
Xinyi Road, Taipei City 11049, Taiwan (R.O.C.)
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The principal audit procedures we have performed to address the aforementioned key audit matter included
assessing the rationality of accounting treatment for revenue recognition; vouching the original sales
documents according to the transactions with the customers during a selected period of time before and after
the balance sheet date to evaluate whether the revenue is recorded appropriately.


2. Valuation of Inventories


The Group measured the cost and net realizable value of inventory and recognized a loss on the balance sheet
date according to IAS 2 (including loss on obsolescence of inventories); However, to determine whether or
not the loss of inventories should be recognized depends on the subjective judgment of the management. For
this reason, the valuation of inventories is considered to be one of the key audit matters. The accounting
policies and the related information for the valuation of inventories were discussed in Notes 4(h), 5 and 6(d)
to the consolidated financial statements.


The principal audit procedures we have performed to address the aforementioned key audit matter included
assessing the appropriateness of the policy on inventory valuation and slack loss recognition; ensuring
whether the process of inventory valuation is in conformity with the accounting policies, confirming the sales
price adopted by the management and the changes in the market price of inventory in the period after the
balance sheet date; and sampling procedures to assess the reasonableness of the net realizable value of
inventory.


Other Matter


We did not audit the financial statements of certain investee companies under equity method. The Group's
investments in the aforementioned investee companies constituted 32.31% and 31.25% of the consolidated total
assets as of December 31, 2017 and 2016, respectively; and the recognized shares of profit of associates
accounted for using equity method of these investee companies constituted 53.15% and 63.66% of the
consolidated income before tax for the years ended December 31, 2017 and 2016, respectively. The
consolidated financial statements of the aforementioned investee companies were audited by other auditors
whose reports have been furnished to us, and our opinion, insofar as it relates to the amounts included for these
investee companies, is based solely on the reports of other auditors.


We have also audited the parent company only financial statements of the Company as of and for the years
ended December 31, 2017 and 2016 and have expressed an unqualified opinion thereon.


Responsibilities of Management and Those Charged with Governance for the Consolidated Financial
Statements


Management is responsible for the preparation and fair presentation of the consolidated financial statements in
accordance with Regulations Governing the Preparation of Financial Reports by Securities Issuers and with the
International Financial Reporting Standards, International Accounting Standards, IFRIC interpretations and SIC
interpretations as endorsed by the Financial Supervisory Commission of the Republic of China, and for such
internal control as management determines is necessary to enable the preparation of consolidated financial
statements that are free from material misstatement, whether due to fraud or error.


In preparing the consolidated financial statements, management is responsible for assessing the Group’s ability
to continue as a going concern, disclosing, as applicable, matters related to going concern and using the going
concern basis of accounting unless management either intends to liquidate the Group or to cease operations, or
has no realistic alternative but to do so.


Those charged with governance (including the audit committee) are responsible for overseeing the Group’ s
financial reporting process.
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Auditors’ Responsibilities for the Audit of the Consolidated Financial Statements


Our objectives are to obtain reasonable assurance about whether the consolidated financial statements as a
whole are free from material misstatement, whether due to fraud or error, and to issue an auditors’ report that
includes our opinion. Reasonable assurance is a high level of assurance, but is not a guarantee that an audit
conducted in accordance with the auditing standards generally accepted in the Republic of China will always
detect a material misstatement when it exists. Misstatements can arise from fraud or error and are considered
material if, individually or in the aggregate, they could reasonably be expected to influence the economic
decisions of users taken on the basis of these consolidated financial statements.


As part of an audit in accordance with auditing standards generally accepted in the Republic of China, we
exercise professional judgment and maintain professional skepticism throughout the audit. We also:


1. Identify and assess the risks of material misstatement of the consolidated financial statements, whether due
to fraud or error, design and perform audit procedures responsive to those risks, and obtain audit evidence
that is sufficient and appropriate to provide a basis for our opinion. The risk of not detecting a material
misstatement resulting from fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal control.


2. Obtain an understanding of internal control relevant to the audit in order to design audit procedures that are
appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the
Group’s internal control.


3. Evaluate the appropriateness of accounting policies used and the reasonableness of accounting estimates and
related disclosures made by management.


4. Conclude on the appropriateness of management’s use of the going concern basis of accounting and, based
on the audit evidence obtained, whether a material uncertainty exists related to events or conditions that may
cast significant doubt on the Group’s ability to continue as a going concern. If we conclude that a material
uncertainty exists, we are required to draw attention in our auditor’s report to the related disclosures in the
consolidated financial statements or, if such disclosures are inadequate, to modify our opinion. Our
conclusions are based on the audit evidence obtained up to the date of our auditor’s report. However, future
events or conditions may cause the Group to cease to continue as a going concern.


5. Evaluate the overall presentation, structure and content of the consolidated financial statements, including
the disclosures, and whether the consolidated financial statements represent the underlying transactions and
events in a manner that achieves fair presentation.


6. Obtain sufficient appropriate audit evidence regarding the financial information of the entities or business
activities within the Group to express an opinion on the consolidated financial statements. We are
responsible for the direction, supervision and performance of the group audit. We remain solely responsible
for our audit opinion.


We communicate with those charged with governance regarding, among other matters, the planned scope and
timing of the audit and significant audit findings, including any significant deficiencies in internal control that
we identify during our audit.


We also provide those charged with governance with a statement that we have complied with relevant ethical
requirements regarding independence, and to communicate with them all relationships and other matters that
may reasonably be thought to bear on our independence, and where applicable, related safeguards.
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From the matters communicated with those charged with governance, we determine those matters that were of
most significance in the audit of the consolidated financial statements of the current period and are therefore the
key audit matters. We describe these matters in our auditor’s report unless law or regulation precludes public
disclosure about the matter or when, in extremely rare circumstances, we determine that a matter should not be
communicated in our report because the adverse consequences of doing so would reasonably be expected to
outweigh the public interest benefits of such communication.


The engagement partners on the audit resulting in this independent auditors’ report are
Hsiu-Lan Chen and Chi-Lung Yu.


KPMG


Taipei, Taiwan (Republic of China)
March 22, 2018


Notes to Readers


The accompanying consolidated financial statements are intended only to present the consolidated financial position, results of
operations and cash flows in accordance with IFRSs as endorsed by the FSC of the Republic of China and not those of any other
jurisdictions. The standards, procedures and practices to audit such consolidated financial statements are those generally accepted and
applied in the Republic of China.


The independent auditors’ report and the accompanying consolidated financial statements are the English translation of the Chinese
version prepared and used in the Republic of China. If there is any conflict between, or any difference in the interpretation of, the
English and Chinese language independent auditors’ report and consolidated financial statements, the Chinese version shall prevail.
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(English Translation of Consolidated Financial Statements and Report Originally Issued in Chinese)


FORMOSA PLASTICS CORPORATION AND SUBSIDIARIES


Consolidated Statements of Cash Flows


For the years ended December 31, 2017 and 2016


(Expressed in Thousands of New Taiwan Dollars)


2017 2016


Cash flows from operating activities:


Income before income tax $ 54,904,343 43,813,949


Adjustments for:


Incomes and expenses not affecting cash flows:


Depreciation expense 7,904,294 8,362,993


Amortization expense 545,805 599,995


(Reversal of provision) provision for bad debt expense (1,678) 1,747


Interest expense 1,527,802 1,400,343


Interest income (483,538) (364,369)


Dividend income (5,606,734) (4,771,936)


Share of profit of associates and joint ventures accounted for using equity method (29,894,765) (28,624,466)


Gain on disposal of property, plant and equipment (9,851) (324)


Gain on disposal of investments (1,762,716) -


Impairment loss on non-financial assets 2,347,867 -


Unrealized foreign exchange loss (gain) 110,414 (268,508)


Total adjustments to reconcile loss (25,323,100) (23,664,525)


Changes in operating assets and liabilities:


Notes receivable (1,203,340) 66,247


Accounts receivable (68,277) (1,875,198)


Accounts receivable due from related parties (983,188) (399,123)


Other receivable (214,914) 49,548


Other receivable due from related parties (63,700) 5,681,948


Inventories (570,634) 705,242


Other current assets 207,550 350,572


Total changes in operating assets (2,896,503) 4,579,236


Accounts payable (767,294) 215,897


Accounts payable to related parties 760,581 1,042,620


Other payable (824,589) (514,763)


Other payable to related parties 145,079 8,695


Other current liabilities 398,591 1,043,098


Net defined benefit liability (382,226) (2,368,608)


Total changes in operating liabilities (669,858) (573,061)


Total changes in operating assets and liabilities (3,566,361) 4,006,175


Total adjustments (28,889,461) (19,658,350)


Cash inflow generated from operations 26,014,882 24,155,599


Interest received 475,019 336,821


Dividends received 22,771,652 17,940,059


Interest paid (1,459,944) (2,005,757)


Income taxes paid (1,720,079) (3,878,393)


Net cash flows provided by operating activities 46,081,530 36,548,329


Cash flows used in investing activities:


Acquisition of available-for-sale financial assets - (4,918,250)


Proceeds from disposal of available-for-sale financial assets 2,560,664 -


Acquisition of financial assets at cost (1,737,518) (29,223)


Acquisition of investments accounted for using equity method (1,989,918) (2,643,960)


Acquisition of property, plant and equipment (6,710,685) (3,412,447)


Proceeds from disposal of property, plant and equipment 18,903 5,794


Decrease (increase) in other receivables due from related parties 4,238,401 (9,677,158)


(Increase) decrease in other financial assets (475,640) 227,237


Net cash flows used in investing activities (4,095,793) (20,448,007)


Cash flows used in financing activities:


Increase in short-term borrowings 338,088,287 233,730,759


Decrease in short-term borrowings (347,987,424) (221,119,522)


(Decrease) increase in short-term notes and bills payable (504,057) 10,000,000


Proceeds from issuing bonds 6,988,624 -


Repayments of bonds (10,750,000) (14,650,000)


Proceeds from long-term debt 3,049,851 4,521,240


Repayments of long-term debt (6,817,635) (3,186,682)


Increase (decrease) in due to related parties (recognized as other payables－related parties) 3,780,972 (1,312,547)


Decrease in other non-current liabilities (39,234) (199,959)


Cash dividends paid (29,224,705) (23,360,116)


Net cash used in financing activities (43,415,321) (15,576,827)


Effect of exchange rate changes on cash and cash equivalents (282,760) (402,728)


Net decrease (increase) in cash and cash equivalents (1,712,344) 120,767


Cash and cash equivalents at beginning of year 19,877,489 19,756,722


Cash and cash equivalents at end of year $ 18,165,145 19,877,489


See accompanying notes to consolidated financial statements.
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FORMOSA PLASTICS CORPORATION AND SUBSIDIARIES


Notes to the Consolidated Financial Statements


For the years ended December 31, 2017 and 2016, the Group’ s share of net income (loss) of
associates and joint ventures were as follows:


   For the years ended
December 31,


2017 2016


Associates


Formosa Petrochemical Corporation $ 22,866,965 21,552,034


Formosa Plastics Corp., U.S.A. 6,316,205 6,338,725


Formosa Heavy Industries Corp. 118,039 28,202


Sky Dragon Investment  Limited (128,536) (1,066,179)


Mai Liao Power Corp. 213,360 1,071,140


Formosa Sumco Technology Corporation 651,743 212,249


Formosa Transportation Corp. 4,992 29,211


Formosa Fairway Corp. (5,130) (6,781)


Yi-Jih Development Corp. 266 235


Ya Tai Development Corp. (3,153) (6,454)


Formosa Automobile Corporation 38,434 15,936


Wha Ya Park Management Consulting Corporation Ltd. 108 120


Su-Hua Transportation Corporation 26,150 32,204


Formosa Environmental Technology Corporation (29,134) (5,102)


Formosa Resources Corporation (135,857) (125,158)


Formosa Plastics Development Corporation Ltd. (4,151) (3,783)


Formosa Group (Cayman)  Limited (163,146) 399,419


Formosa Olefins, L.L.C. (138,688) (81,141)


Lolita Packaging, L.L.C. (5,252) -


Joint ventures


Formosa Asahi Spandex Co., Ltd. 131,428 145,045


Formosa Daikin Advanced Chemical Co., Ltd. 159,415 105,648


Formosa Mitsui Advanced Chemical Co., Ltd. (19,293) (11,104)


  $ 29,894,765 28,624,466


(Continued)
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FORMOSA PLASTICS CORPORATION AND SUBSIDIARIES


Notes to the Consolidated Financial Statements


   For the years ended
December 31,


2017 2016
Revenue $ 624,107,892 546,161,413


Net income $ 80,175,421 75,768,469


Other comprehensive income 9,186,884 4,766,685


Total comprehensive income $ 89,362,305 80,535,154


Income allocated to non-controlling interest of


Formosa Petrochemical Corporation $ (12,068) 4,211


Income allocated to Formosa Petrochemical 


    Corporation $ 89,374,373 80,530,943


   For the years ended
December 31,


2017 2016
Beginning balance of investments in major associate


at January 1 $ 87,970,770 75,919,673


Total comprehensive income allocated to the Group 25,495,629 22,947,957


Dividend Received (16,323,294) (10,882,196)


   


Difference in capital surplus from changes in holding
proportion due to non-acquisition of newly-issued 
shares 914 (14,664)


Total carrying amount of equity of the major associate$ 97,144,019 87,970,770


The financial information of Formosa Plastics Corp., U.S.A. was as follows:


December 31,
2017


December 31,
2016


Current assets $ 123,602,500 134,116,437


Non-current assets 172,307,285 161,979,508


Current liabilities (14,514,493) (12,430,352)


Non-current liabilities (24,570,230) (35,842,021)


Net asset $ 256,825,062 247,823,572


Net asset contributed to non-controlling interest of
Formosa Plastics Corp., U.S.A. $ 6,743,441 7,148,023


Net asset contributed to Formosa Plastics Corp.,
U.S.A. $ 250,081,621 240,675,549


(Continued)
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FORMOSA PLASTICS CORPORATION AND SUBSIDIARIES


Notes to the Consolidated Financial Statements


   For the years ended
December 31,


2017 2016
Revenue $ 134,789,930 132,501,825


Net income 27,772,678 28,139,846


Other comprehensive income 123,638 113,086


Total comprehensive income $ 27,896,316 28,252,932


Income (loss) allocated to non-controlling interest 
of Formosa Plastics Corp., U.S.A. $ (164,252) 103,299


Income allocated to Formosa Plastics Corp., U.S.A. $ 28,060,568 28,149,633


For the years ended December 31,
2017 2016


Beginning balance of investments in major associate at
January 1


$ 54,436,736 49,094,371


Total comprehensive income allocated to the Group 2,223,626 5,342,365


Total carrying amount of equity of the major associate $ 56,660,362 54,436,736


2) The information of the major associate of the investments accounted for using the equity
method was as follows:


December 31,
2017


December 31,
2016


Total carrying amount of equity of the minor
associates $ 37,817,581 36,651,833


For the years ended December 31,


2017 2016
Attributable to the Group:


    Net income 440,045 494,118


    Other comprehensive loss (594,131) (1,426,964)


    Total comprehensive loss (154,086) (932,846)


3) The Group, which invested in “ Formosa Automobile Corporation”  (an investee


accounted for using the equity method) recognized the gains of 38,434 and 15,936 from
this investment for the years ended December 31, 2017 and 2016, respectively. As of
December 31, 2017 and 2016, the Group’s cumulative losses from this investment had


already exceeded the book value of the investment by 29,472 and 66,648, respectively.
As the Group intends to support this investee company which were reclassified to other
liabilities.


4) On March 9, 2017, the Group acquired 33 percentage equity ownership of Lolita
Packaging, L.L.C. through cash investment of US$9,880 thousand (equivalent to
$306,478).
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		(A)

		I. Introduction

		II. SUMMARY JUDGMENT EVIDENCE

		III. STATUTORY AND REGULATORY BACKGROUND

		A. NPDES Permits Under the Clean Water Act

		In Texas, the TCEQ has the authority to issue NPDES permits. See 33 U.S.C. § 1313(a), (d); Tex. Water Code Ann. § 26.027; see also id. § 5.013(a)(3) (granting the TCEQ general jurisdiction over “the state’s water quality program including issuance of...

		B. TCEQ Enforcement Process for Permit Violations

		As the basis for their Motion, Plaintiffs rely upon the following: 1) two 100-plus page investigation reports generated by TCEQ field offices (Exhibits 5 and 7 to the Motion); 2) a notice of violation (“NOV”) issued by TCEQ on May 13, 2016 (Exhibit 4...

		1. Step One: Investigation and Notice of Violation



		The TCEQ enforcement process begins with an inspection/investigation, which may lead to the issuance of an NOV. Investigative reports and subsequent NOVs thus represent just the initial steps toward a possible enforcement action.4F  Moreover, NOVs se...

		During the investigation, certain outstanding alleged violations were identified for which compliance documentation is required. Please submit … a written description of corrective action taken and the required documentation demonstrating that complia...

		In the [attached] listing of alleged violations, we have cited applicable requirements, including TCEQ rules.

		May 13, 2016 NOV, Exhibit 4 to Motion, p. 1 (emphasis added).

		2. Step Two: Notice of Enforcement



		If the alleged violations set forth in an NOV are not resolved to the agency’s satisfaction, it may choose to initiate a formal enforcement action. As the initial step in doing so, TCEQ issues an NOE. The purpose of an NOE is simply to inform the res...

		During the investigation, certain outstanding alleged violations were documented….

		In the [attached] listing of alleged violations, we have cited applicable requirements, including TCEQ rules.

		….  Due to the apparent seriousness of the alleged violations, formal enforcement action has been initiated….

		May 1, 2017 NOV, Exhibit 6 to Motion, p. 1 (emphasis added).

		3. Third Step: Formal Enforcement - TCEQ Must Prove that Violations Actually Occurred



		If TCEQ wishes to seek the imposition of penalties or any other remedy for the alleged violations listed in an NOE, it must proceed with a formal administrative enforcement action, which itself is a multi-step process.8F  As TCEQ explains on its webs...

		(1) a violation has occurred and that a specific amount of penalties should be assessed;

		(2) a violation has occurred but that no penalty should be assessed; or

		(3) no violation has occurred.15F

		The TCEQ Commissioners must then hold an agenda meeting to consider the ALJ’s proposal for decision and to issue an order.16F  The Commissioners’ order may include one of the following findings:

		(1) a violation has occurred and that a specific amount of penalties should be assessed;

		(2) a violation has occurred but that no penalty should be assessed; or

		(3) no violation has occurred.17F

		C. The TCEQ has long permitted Formosa Texas to discharge “trace amounts” of floating solids, including plastic pellets and powder.



		IV. Argument

		A. Plaintiffs’ Motion requires the Court to determine whether Formosa has discharged more than a “trace” of plastic pellets and powder.

		1. The interpretation of Formosa’s Permit, including the definition of “trace,” is a question for the Court, not the TCEQ, to decide.

		2. The TCEQ’s interpretation of Formosa’s permit is extrinsic, nonbinding evidence.



		B. The Court should deny Plaintiffs’ Motion because the Permit is ambiguous.

		1. A finding of ambiguity creates a fact issue that must be resolved by the finder of fact.

		2. The Permit, and in particular, the meaning of “trace,” is ambiguous.

		3. The Permit suggests that “trace” is, at a minimum, more than 0.6 pounds per day.

		4. The Parties intend to introduce expert witnesses that will disagree about the meaning of “trace.”

		5. The TCEQ’s recent actions further demonstrate the Permit’s ambiguity.

		6. The Permit is so ambiguous, it may be void for vagueness.

		7. At a minimum, the Court should deny Plaintiffs’ Motion because the Permit is ambiguous and because fact issues exists.
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