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I. Introduction 

The Guadalupe Blanco River Authority (“GBRA”) timely filed a request for a contested 

case hearing regarding the Application by New Braunfels Utilities (“NBU”) for Water Use 

Permit No. 12469 (the “Application”).  GBRA also asked the Commission to dismiss the 

Application because, as GBRA explained in its plea to the jurisdiction, GBRA believes the 

Application asks for an authorization that, on its face, cannot be sought or granted under 

applicable law.  The Executive Director of the Texas Commission on Environmental Quality 

(“TCEQ” or the “Commission”) responds that the plea is misplaced, doesn’t address the 

substance of the Plea, but agrees GBRA is entitled to a contested case hearing.  The Office of 

Public Interest Counsel (“OPIC”) agrees that GBRA is entitled to a contested case hearing.  NBU 

says no one is entitled to a hearing on its Application, but if the Commission decides to 

nevertheless hold a hearing, it should take the unprecedented step of confining the ALJ’s 

discretion, and it should avoid addressing an obviously relevant legal question raised by 

GBRA—namely, whether this permit can be issued given the prohibitions in the Edwards 

Aquifer Authority Act (the “EAA Act”).  GBRA replies as follows. 

II. The EAA Act Limits Edwards-Derived Water to Direct Reuse, Precluding an 
Indirect-Reuse Authorization. 

GBRA asks TCEQ to find that, in accordance with the Edwards Aquifer Authority Act, 

all treated wastewater derived from groundwater withdrawn from the Edwards Aquifer (1) 
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becomes surface water and property of the State when discharged to a watercourse; (2) may not 

be transported for indirect reuse pursuant to Texas Water Code Section 11.042 or otherwise; and 

(3) may not be used outside the boundaries of the EAA.  GBRA asks the Commission to make 

these findings because that is exactly what the EAA Act says.  The Commission cannot simply 

ignore the EAA Act: By its express terms, the EAA Act gives the Commission statutory 

enforcement responsibility against those who violate the prohibition against indirect reuse of 

Edwards groundwater and the prohibition against use of Edwards groundwater outside the 

boundaries of the EAA.1  The Commission has responsibility via mandamus powers to assure 

that the Edwards Aquifer Authority enjoins such activities.2  To be able to satisfy this 

responsibility, the Commission must ready, willing, and able to construe the EAA Act.  GBRA 

asks the Commission to do so.  

As set forth in detail in GBRA’s plea to the jurisdiction, the EAA Act limits the authority 

of TCEQ in this matter.  Those arguments are not repeated here, but in furtherance of your 

consideration, GBRA adds the following.  While TCEQ can grant an indirect reuse authorization 

for most groundwater or groundwater-based effluent under Texas Water Code §11.042(b), the 

more specific statute—the EAA Act—carves out an exception with respect to Edwards-derived 

groundwater and groundwater-based effluent to TCEQ’s general authority under §11.042.  The 

EAA Act makes clear that any reuse of Edwards water must occur before the unconsumed water 

returns to a body of state-owned water:    

“Reuse” means authorized use for one or more beneficial purposes of use of water 
that remains unconsumed after the water is used for the original purpose of use 

1 See e.g. EAA Act at §§1.30, 1.39 & 1.40.  “AN ACT ...relating to . . . the management of the Edwards Aquifer” 
addresses more than pumping—it also addresses use and reuse of Edwards water.     
2 EAA Act at §§1.38 & 1.39. 
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and before the water is discharged or otherwise allowed to flow into a 
watercourse, lake, or other body of state-owned water.3 

The EAA Act is thus unambiguous in defining the line between reuse for Edwards-derived water 

and the point that the water or effluent—by statutory edict—becomes state water.   

This express limit on indirect conveyance irreconcilably conflicts with Texas Water Code 

§ 11.042(b) with respect to Edwards Aquifer-derived water.  Section 11.042(b) provides: 

A person who wishes to discharge and then subsequently divert and reuse the 
person’s existing return flows derived from privately owned groundwater must 
obtain prior authorization from the commission for the diversion and the reuse of 
these return flows.4   

When this provision was enacted in 1997, the Legislature was well aware of the 1993 enactment 

of the EAA Act5—built on findings that the Edwards Aquifer constituted “a unique and complex 

hydrologic system” and “a distinctive natural resource in this state.”6  The Legislature did not 

purport to alter or redefine the parameters of that comprehensive legislative system, which 

carefully balanced the relationship between the aquifer and the spring flow that is the lifeblood 

of the Guadalupe River Basin surface water rights.  A further history of the backdrop of the EAA 

Act and an explanation of the threat to GBRA’s water rights if the legislative balance struck in 

the EAA Act is ignored is set forth in recent sworn testimony of Bill West (excerpt attached).7 

Where there is such a direct conflict, the special provision prevails over the general 

provision, even when the general provision is later-enacted, unless the Legislature expresses a 

“the manifest intent” that the general provision prevail.8  The EAA Act and Texas Water Code 

3 EAA Act § 1.03(19) (emphasis added). 
4 (emphasis added).  
5 See, e.g., Acker v. Tex. Water Comm;n, 790 S.W.2d 299, 301 (Tex. 1990) (“A statute is presumed to have been 
enacted by the legislature with complete knowledge of the existing law and with reference to it.”). 
6 EAA Act § 1.01. 
7 Direct Testimony of William E. West, Jr. for Guadalupe-Blanco River Authority, In the Matter of the Application 
of GBRA for New Water Use Permit No. 12378, SOAH Docket No. 582-15-2477, TCEQ Docket No. 2014-1658-
WR (Feb. 22, 2016). 
8 Tex. Gov’t Code § 311.026. 
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11.042(b) cannot be harmonized because the EAA Act precludes indirect use through its discrete 

and express definition of “reuse.”  In 1993 when the EAA Act was enacted, the possibility of bed 

and banks conveyance was long and well understood.9  By defining “reuse” as direct—and only 

direct—reuse, the EAA Act struck a balance for the overall system of groundwater, spring flow, 

and surface water rights.  Neither the express terms of Texas Water Code § 11.042(b) nor the 

legislative history associated with its enactment in SB 1 (1997) express any intent or desire to 

override the cautiously crafted, comprehensive scheme set out in the EAA Act.10 

The EAA Act’s legal consequences have never been squarely presented to this 

Commission or the courts for decision.  While dicta11 and prior unchallenged TCEQ actions12 

exist, TCEQ has only that authority conferred on it by statute13 and, therefore, an obligation to 

construe the limits of its statutory authority.  “When the Legislature acts with respect to a 

particular matter, the administrative agency may not so act with respect to the matter as to nullify 

the Legislature's action even though the matter be within the agency's general regulatory field.”14   

NBU mistakenly asserts that the Austin Court of Appeals “acknowledged TCEQ’s 

jurisdiction over water rights and reuse of groundwater-based return flows.”  Instead, that court 

held only that it would not decide the issue in the context of a Government Code 1205 Public 

9 For example, the Texas Legislature’s conception of bed & banks authorizations is documented in 1917 legislation. 
H.B. 237, 35th Leg., Reg. Sess., ch. 88, § 50 (Tex. 1917). 
10 See e.g., SB 1 (1997) HRO Bill Analysis and House Committee Report Analysis available at 
http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=75R&Bill=SB1#. 
11 For example, NBU expressly acknowledges in its footnote 20 that the statements NBU cites from Edwards 
Aquifer Authority v. Day, 369 S.W.3d 814 (Tex. 2012) were dicta.   
12 GBRA is aware of two small, uncontested, 11.042(b) authorizations issued by TCEQ for Edwards-derived 
effluent.  Water right permit 5705 authorized the San Antonio Water System (“SAWS”) to transport Edwards-
derived wastewater approximately 790 feet downstream within the bed and banks of the San Antonio River, then to 
divert, pipe, and discharge the Edwards-derived effluent approximately 2000 feet upstream for instream flows.  
SAWS’s permit went to limited notice and was granted without a contested case hearing.  Similarly, the San 
Antonio River Authority (“SARA”) water right permit 5917 authorized SARA to use the bed and banks of Martinez 
Creek to discharge and transport Edwards-derived effluent from three wastewater treatment plants to a downstream 
diversion point for reuse as municipal, industrial, and irrigation water within Bexar County.  Like the SAWS permit, 
SARA WR 5917 went to limited notice only and was granted without a contested case hearing. 
13 In re Entergy Corp., 142 S.W.3d 316, 322 (Tex. 2004). 
14 State v. Jackson, 376 S.W.2d 341, 344-45 (Tex. 1964).  
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Security Declaratory Judgment Action.  The counterparties argued TCEQ has jurisdiction to 

make the determination GBRA is asking this Commission to make, but the Austin Court of 

Appeals did not reach those assertions.  GBRA is now asking that TCEQ construe the scope of 

statutory authority given the provisions of the EAA Act as it considers this specific Application.  

Consider the absurdity of the contrary:  that the Commission has the authority under Water Code 

Section 11.042(b) to authorize actions that are clearly prohibited under the EAA Act—actions 

that under the express terms of the EAA Act, the Commission may enforce against through 

penalties or should cause the EAA to enjoin via the Commission’s mandamus power.15   

III. TCEQ has Authority to Construe its Legislative Authority, and Now is the 
Appropriate Time to Do So.   

Just like a court can decide a plea to the jurisdiction, so too can TCEQ decide its own 

jurisdiction as an initial matter.  Indeed, while district courts are courts of general jurisdiction, a 

“similar presumption does not exist for administrative agencies, which may exercise only those 

powers the law confers upon them in clear and express statutory language and those reasonably 

necessary to fulfill a function or perform a duty that the Legislature has expressly placed with the 

agency.”16  Thus, GBRA’s request that TCEQ construe the relevant statutes that collectively 

define the scope of its authority in this matter was styled as a plea to the jurisdiction.  It may well 

be that every agency has jurisdiction to decide what it can and cannot do, and thus the plea is not 

the vehicle the Commission will or should utilize here to conclude that it cannot, as a matter of 

law, grant NBU’s Application.  But that should not change the outcome, nor the appropriate 

timing for considering the question. 

15 EAA Act § 1.38, 1.39, 1.40. 
16 In re Entergy Corp., 142 S.W.3d at 322.   
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Commission rules make clear such key legal interpretations are appropriately decided by 

the Commission.  When legal interpretation questions arise during a hearing, on motion, the 

judge may certify certain types of questions to the Commission and may abate the hearing: 

Certified questions may be made at any time during a proceeding, regarding 
commission policy, [or] jurisdiction, . . . Policy questions for certification 
purposes include, but are not limited to:  (1) the commission's interpretation of its 
rules and applicable statutes; (2) which rules or statutes are applicable to the 
proceeding; or (3) whether commission policy should be established or clarified 
as to a substantive or procedural issue of significance to the proceeding.17 

NBU suggests there is no need for the Commission to even entertain the plea, all the 

while arguing extensively that the Commission should make legal determinations for purposes of 

narrowing the scope of the hearing.  GBRA’s request is for similar narrowing, but focuses on 

legal questions not factual.  The legal relationship between the Texas Water Code and the EAA 

Act is critically important to the outcome of this proceeding.  According to 30 TAC § 50.115(f), 

the disputed issues for hearing are “deemed to be those defined by law governing these 

applications, unless the commission orders otherwise under 80.6(d).”18  Thus, TCEQ can and 

should recognize the governing laws include the EAA Act, a law which specifically provides 

enforcement authority for TCEQ,19 and can and should resolve the questions of the EAA Act’s 

effect on this matter.   

If NBU truly wants to “ensure that SOAH’s proceeding does not unreasonably tax public 

resources,”20 it should support the Commission addressing this foundational legal issue now.  

17 See 30 Tex. Admin. Code § 80.131(b) (emphasis added).  If necessary, a motion for summary judgment is another 
vehicle to pursue a legal determination on the request for Edward’s-derived water.  These procedural tools are not 
exclusive, however, and represent unnecessary steps to reach a Commission determination that is proper through this 
proceeding.  
18 (emphasis added). 
19 See the EAA Act at §1.03 (Commission is the Texas Natural Resource Conservation Commission, predecessor to 
TCEQ) and subsequent amendment at §1.26A regarding TCEQ and its role in critical period management.  
20 NBU’s Response to Hearing Requests at 39.  
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Holding a hearing on an authorization TCEQ must ultimately deny as beyond its statutory 

authority is not a sound use of anybody’s resources. 

IV. If TCEQ Defers Acting on GBRA’s Plea, GBRA Maintains that NBU’s Application 
is an Application for an Appropriation of State Water; Accordingly, a Right to 
Hearing is Provided by Law 

Absent a legal determination that NBU’s Application for groundwater-based effluent is 

not an application for an appropriation of state water, the right to hearing for the use of state 

water applies.21  NBU stating repeatedly that its Application is only for privately-owned 

groundwater22 does not make it so, nor does it make that statement dispositive of whether a 

hearing can or should be granted on the Application.  The nature of NBU’s Application is a legal 

question to be determined by the Commission and the courts.  Setting aside for the moment 

GBRA’s position that:  (1) NBU’s Application is for an appropriation of state water; NBU’s 

Application is fundamentally flawed; and (3) neither the Application nor the administrative 

record can support issuance of a water right outside the priority system, GBRA is still entitled to 

a hearing. 

V. GBRA is Entitled to a Hearing Even if TCEQ Determines the Effluent is Not State 
Water. 

NBU asserts it is “effectively” pursuing an application for “privately owned 

groundwater,” though it has never amended its Application to drop the surface-water based 

authorization under Texas Water Code § 11.042(c) authorization.  According to NBU, the right 

to a hearing was provided because of the § 11.042(c) request and—even though § 11.042(c) no 

more expressly states a right to a hearing than § 11.042(b)—now TCEQ should abandon the 

present procedural path.   

21 Tex. Water Code § 11.132. 
22 See e.g., id. at 7, 8-9, 21, 29, 30.  
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The Executive Director is correct that Texas Water Code § 11.132(a) provides a right to 

hearing for bed and banks authorizations under 11.042(b) and (c) because NBU has filed an 

application for a water right.  No question exists that NBU has filed an Application under 

Chapter 11 of the Water Code, and the right to a hearing is triggered by such Application.  NBU 

somehow wants its Application to be construed as something other than an application for a 

“water right” 23 or a right to “use state water.”24  But that characterization ignores NBU’s 

specific request to use state water within the state’s watercourse to carry effluent for subsequent 

diversion—NBU is asking to use state water and the State’s bed and banks as a delivery system.  

NBU can’t isolate the groundwater-based effluent molecules from what even it would 

acknowledge is state water in that watercourse—ensuring the security of the state water and its 

management is precisely what a bed & banks request is all about.  A hearing is both necessary 

and appropriate25 because the privilege of using the state’s water and its watercourse for 

conveyance and treatment implicates the rights of existing water right holders, water quality, 

environmental flows, and the Commission’s ability to effectively manage the surface rights in 

the basin.  Accordingly, this Commission recently referred City of Pearland’s bed and banks 

application to a hearing.26  Thus, even if the Application were actually amended to exclude 

11.042(c), the request under 11.042(b) still triggers the right to a hearing under the Texas Water 

Code.   

23 Tex. Water Code § 11.002(5). 
24 “‘State water’ means (a) The water of the ordinary flow, underflow, and tides of every flowing river, natural 
stream, and lake, and of every bay or arm of the Gulf of Mexico, and the storm water, floodwater, and rainwater of 
every river, natural stream, canyon, ravine, depression, and watershed in the state is the property of the state; (b) 
Water imported from any source outside the boundaries of the state for use in the state and which is transported 
through the beds and banks of any navigable stream within the state or by utilizing any facilities owned or operated 
by the state is the property of the state.”  Tex. Water Code 11.021. 
25 While the Water Code expressly provides for a hearing, it also grants TCEQ general powers to call hearings.  Tex. 
Water Code § 5.102. 
26 Application by the City of Pearland for New Water Use Permit No. 13071, TCEQ Docket No. 2016-0160-WR , 
SOAH Docket No. 582-16-5061 (seeking authorization to divert and use not to exceed 280 acre-feet per year of 
historically discharged surface water and groundwater-based return flows). 
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VI. GBRA is an Affected Person Entitled to a Contested Case Hearing on NBU’s 
Application.  

As acknowledged by the ED and OPIC, GBRA provided a timely hearing request that 

establishes its status as an affected person—GBRA’s water rights are upstream, at, and 

downstream of NBU’s proposed discharge and diversion.   

NBU’s principle complaints are that GBRA’s claimed interests “relate exclusively to 

state water” and that GBRA has not rebutted TCEQ and NBU’s modeling, which both 

demonstrate impacts to existing water rights.  First, the status of Edwards-derived water as state 

water, once discharged, is precisely the legal issue GBRA asks the Commission to consider at 

the outset—whether or not Edwards-derived water can be discharged into a river and then be 

reused.  And if not, TCEQ is precluded from acting in any way except to dismiss the 

Application.  NBU wants to ignore this threshold matter; it also wants TCEQ to tacitly adopt 

NBU’s construction of the law without consideration.  Second, GBRA expressly indicated in its 

hearing request that its senior water rights would be impaired in a number of ways.  Even under 

NBU’s view of the world, its own modeling showed impacts, though NBU asserts the effect on 

GBRA is “minimal.”  In fact, the TCEQ modeling indicated that groundwater-based diversions 

of 3,293 acre feet would impact 115 senior water rights.  Yet, NBU’s submitted modeling 

indicates that groundwater-based diversions of 9,408 acre-feet would affect 76 water rights.  In 

Sierra Club v. Texas Comm’n on Envtl. Quality,27 the Commission was recognized to have 

discretion to weigh and resolve matters that may go to the merits of an underlying application, 

including the likely impact of the regulated activity.  But the facts are telling.  In that case, 

people located over three miles away, expressing generalized concerns about pollution where 

modeling indicated “no detrimental impact to a potential off-site resident at the property 

27 455 S.W.3d 214, 223 (Tex. App. 2014), reh’g overruled (Feb. 13, 2015), review denied (Oct. 9, 2015). 
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boundary,” among other things, were held by the Commission not to be distinguishable from the 

general public.28  Surely GBRA does not need to rebut modeling that shows impacts—the very 

existence of that modeling supports granting GBRA’s hearing request so that TCEQ can conduct 

an evaluation of what is and is not “minimal.”  GBRA expressly stated that it disagrees with 

NBU’s characterization that effects will be “minimal,” calling out the assumed losses, 

accounting procedures, and the location of diversions as problematic.  In fact, NBU seeks to 

divert from GBRA’s own reservoir and does not have an approval to do so.    

VII. TCEQ Should Specify Governing Law but Need Not Narrow the Issues in the 
Referral 

TCEQ should refer this Application to hearing, but it need not try to limit the issues 

beyond the governing law.  The relevant issues are “deemed to be those defined by law 

governing these applications, unless the commission orders otherwise under 80.6(d).”29  GBRA 

believes the relevant law governing the Application includes the EAA Act and, in fact, that the 

request to divert Edwards-derived water is prohibited by the EAA Act.  If the Commission will 

not decide this legal question at the threshold, the Commission should at least express that the 

applicable laws for consideration are both the Texas Water Code and the EAA Act.   

The original notice for the Application did not require or suggest that affected persons 

should articulate a disputed-issues list for the Commission’s consideration, as this would be a 

departure from TCEQ’s consistent and longstanding application of its rules.  Aside from making 

clear that two statutes are at issue, the Texas Water Code and the EAA Act, there is not a need to 

attempt a translation that might inadvertently limit the development of a  complete record. 

28 Id. at 225. 
29 (emphasis added). 

 Page 10 of 13 
 

                                                 



VIII. If TCEQ Elects to Articulate the Issues with Any More Specificity than Otherwise 
Provided by the Applicable Law, NBU’s List is Too Narrow. 

If a disputed-issues list is deemed to be permissible and worthwhile, GBRA believes the 

following is a more appropriate list: 

1. Whether upon discharge the Edwards-derived effluent is state water pursuant to the EAA 
Act; 

a. Insufficiency of application as an application for state water under 11.134 (e.g., 
lack of available water, etc.) 

b. Insufficiency of draft permit to protect existing water right holders and otherwise 
address requirements for an appropriation of state water. 

2. Whether the notice for the application was insufficient; 

3. Whether the reservoir owner authorization is a prerequisite to the application and whether 
it has been satisfied; 

4. Whether the primary purpose is to dilute and treat the effluent rather than convey it (or, 
as discussed in opinion of the Third Court of Appeals in the San Marcos case, whether 
the effluent discharged and the water proposed to be diverted are “fungible”30);   

 
5. Inadequacy and inaccuracy of the carriage loss assumptions or calculations; 

6. Inadequacy of the accounting plan; 

7. Whether the adverse effect of the diversions on existing water rights demonstrate they 
were granted based on the use or availability of the return flows; 

8. Inadequacy of protections for existing water right holders; 

9. Inadequacy of the special conditions for instream uses and freshwater flow to bays and 
estuaries. 

     

30 City of San Marcos v. TCEQ, 128 S.W.3d 264, 276-77 (Tex. App.—Austin 2004). 
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Respectfully submitted, 

 

       By:________________________________ 
Molly Cagle 
Texas Bar No. 03591800 
molly.cagle@bakerbotts.com 
Paulina Williams 
paulina.williams@bakerbotts.com 
Texas Bar No. 24066295 
BAKER BOTTS L.L.P. 
98 San Jacinto Boulevard 
Suite 1500 
Austin, Texas 78701-4078 
(512) 322-2500 
(512) 322-2501 (fax) 

 
Attorneys for Guadalupe-Blanco River 
Authority  
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CERTIFICATE OF SERVICE 
 
I hereby certify that on July 25, 2016, a true and correct copy of the Guadalupe-Blanco River 
Authority’s Reply was served as indicated below to the following: 

 
FOR THE APPLICANT: 
Sara R. Thornton 
Lloyd Gosselink Rochelle & Townsend, P.C. 
816 Congress Ave., Suite 1900 
Austin, TX  78701-2478 
Tel:  512. 322.5800 
Via Email:  sthornton@lglawfirm.com 

EXECUTIVE DIRECTOR: 
Dinniah Tadema 
Texas Commission on Environmental Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 
Via Email:  dinniah.tadema@tceq.texas.gov 

Sarah Henderson, Technical Staff 
Texas Commission on Environmental Quality 
Water Availability Division, MC-160 
P.O. Box 13087 
Austin, Texas  78711-3087 
Via Email:  sarah.henderson@tceq.texas.gov 

Brian Christian, Director 
Texas Commission on Environmental Quality 
Environmental Assistance, MC-108 
P.O. Box 13087 
Austin, Texas  78711-3087 
Via Email:  brian.christian@tceq.texas.gov 

FOR PUBLIC INTEREST COUNSEL: 
Pranjal Mehta 
Texas Commission on Environmental Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas  78711-3087 
Via Email:  pranjal.mehta@tceq.texas.gov 

FOR ALTERNATIVE DISPUTE RESOLUTION: 
Kyle Lucas 
Texas Commission on Environmental Quality 
Alternate Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas  78711-3087 
Via Email:  kyle.lucas@tceq.texas.gov 

FOR THE CHIEF CLERK: 

Bridget C. Bohac 
Texas Commission on Environmental Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 
Tel.  512.239.3300 
Fax:  512.239.3311 
Via E-Filing 

REQUESTER(S): 
Jim Mathews 
Mathews & Freeland, L.L.P. 
8140 N. Mopac Expy, Suite 2-260A 
Austin, Texas  78759-8837 
Via Email:  jmathews@mandf.com 
 
Phil Wilson 
Lyn Clancy 
Lower Colorado River Authority 
P.O. Box 220 
3700 Lake Austin Blvd. 
Austin, Texas  78767-0220 
Via Email:  phil.wilson@lcra.org 
Via Email:  lyn.clancy@lcra.org 
 
INTERESTED PERSON(S): 
Carolyn Ahrens 
Booth, Ahrens & Werkenthin, P.C. 
206 E. 9th Street, Suite 1501 
Austin, Texas  78701-4423 
Via Email:  carolyn@baw.com 
    
 
 
 
 
 
___________________________ 
Paulina Williams 
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