TCEQ DOCKET NO. 2021-1211-MWD

APPLICATION BY
CITY OF FORT WORTH FOR
TPDES PERMIT NO. WQ0015668001

BEFORE THE TEXAS
COMMISSION ON
ENVIRONMENTAL QUALITY

Lo LN L LN

TARRANT REGIONAL WATER DISTRICT’S REPLY TO RESPONSE TO REQUESTS
FOR CONTESTED CASE HEARING AND RECONSIDERATION

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

Tarrant Regional Water District (“TRWD” or the “District”) is a water control and
improvement district authorized by the Texas Legislature to provide flood control, to provide raw
water supply, and to participate in the development and maintenance of recreational water uses
within TRWD’s statutory district. In addition to holding various water rights and a TCEQ-issued
municipal separate storm sewer system (“MS4”) permit that includes the Clear Fork of the Trinity
River, TRWD also owns hundreds of acres of property downstream of Mary’s Creek and the
proposed discharge. As such, TRWD closely monitors and protects activities that may impact
water quality in the portion of the Trinity River and its tributaries located within the District.

If the Commission issues the draft permit as written, TRWD will be impacted by the City’s
discharge to Mary’s Creek. As a governmental entity with jurisdiction over water quality within
the Clear Fork—immediately downstream of the proposed discharge—and impacted property
interests, TRWD is an affected person. In addition to the other concerns previously identified, and
incorporated here by reference,! TRWD remains concerned that nutrients in the City’s proposed

discharge will impact downstream water quality in the Clear Fork downstream of Mary’s Creek,

! TRWD incorporates by reference its previously submitted public comments on this application and draft permit.
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including the designated use as primary contact recreation, and that total dissolved solids (“TDS”)
may exceed surface water quality standards. TRWD supports the Executive Director’s list of
issues for referral to SOAH, which was appropriately reflective of the comments submitted, and
notes a possible clarification, below.

TRWD requests that the Commission determine, as did the Executive Director and Office
of Public Interest Counsel, that TRWD is an affected person entitled to a contested case hearing
on the above-referenced application and adopt the ED’s issues list, as clarified further below.

Argument

L. TRWD is an Affected Person Entitled to a Contested Case Hearing

As explained in TRWD’s original filings and request for contested case hearing, and as
acknowledged by both the Executive Director and OPIC, TRWD is an affected person as defined
by Title 30, Section 55.203 of the Texas Administrative Code given its personal justiciable
interests related to a legal right, duty, privilege, power, or economic interest affected by the City’s
application. 30 TAC § 55.203(a).

A. TRWD’s Interests Affected in a Manner Not Common to the General Public

1. TRWD is a Governmental Entity with Statutory Authority over or
Interest in the Issues Relevant to this Application

As a “governmental entity...with authority under state law over issues raised by the
application,” TRWD “may be considered [an] affected person[]” in accordance with TCEQ rules.
30 TAC §§ 55.203(b), (c)(7). TRWD has “statutory authority over or interest in the issues relevant
to the application,” particularly water quality that supports drinking water supply and recreational
interests in the Clear Fork of the Trinity River, downstream of the confluence with Mary’s Creek.
See 30 TAC §§ 55.203(b), (c)(7). In creating TRWD, the Texas Legislature authorized the District

to:
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e “...preserve the sanitary condition of all...water controlled by the district,” Act of May 9,
1957, 55th Leg., R.S., ch. 268, amended by Act of May 15, 2001, 77th Leg., R.S., ch. 433,
and Act of May 28, 2005, 79th Leg., R.S., ch. 1363 (“Enabling Act”), §17(a)(2);

e “...regulate...all recreational and business privileges on any body or stream of water, or
any body of land, or any easement owned or controlled by the district,” Id. at §17(a)(4);

e ‘. ..regulate privileges on any land, easement, or property interest adjoining a reservoir or
other property of the district to prevent activities on such adjoining land, easement, or
property interest that could adversely affect the purity of water in this state,” Id. at
§17(a)(5); and

e “...promote state or local economic development and stipulate business and commercial
activity in the district.” Id. at §17(a)(6).

These statutory provisions give TRWD authority, under state law, over many of the issues raised
by the City’s application.

The City’s proposed discharge is located upstream of a portion of the Clear Fork, including
where it meets the West Fork, that is used by the District to support recreation on its adjacent
trailheads and in the water. TRWD submitted information, including the results of water quality
modeling, to the Commission, demonstrating the potential of the proposed nutrient discharges to
cause the proliferation of blue-green algae under certain conditions. The discharge is also
upstream of and will contribute flows through waters that are managed under TRWD’s MS4 permit
jointly held with the City. Accordingly, as a governmental entity with interest in, and authority
under state law over, issues implicated by the City’s application, TRWD is an affected person.

2. Property Ownership Impacted by the Proposed Discharge

In addition to TRWD’s statutory authority, TRWD is also a landowner with property that
will be impacted by the City’s proposed discharge in a manner different from the general public.
30 TAC § 55.203(c)(4), (c)(5). TRWD owns hundreds of acres of land along the Clear Fork of

the Trinity River, downstream of the confluence with Mary’s Creek (the location of the proposed
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discharge).? In prior submissions, TRWD explained its substantial concerns over the potential
impact of the City’s application on water quality adjacent to TRWD’s property.>

B. Scope of the Hearing

TRWD supports the Executive Director’s list of issues for referral to SOAH, which was
appropriately reflective of the comments submitted. See Executive Director’s Response to Hearing
Requests at 24. The Executive Director recommended referring the following issues to SOAH:

1. Whether the draft permit is protective of aquatic and terrestrial wildlife as well as the
environment.

2. Whether the draft permit will be protective of surface water quality.

3. Whether the nutrient limits in the draft permit will comply with the Texas Surface Water
Quality Standards.

4. Whether the draft permit is protective of the health of nearby residents.

5. Whether existing uses will be protected and maintained under the draft permit.

6. Whether the draft permit will violate TCEQ’s antidegradation policy and procedures.
Although likely encompassed by the Executive Director’s list of issues, in order to avoid
uncertainty over the scope of the hearing, TRWD requests that the Commission also explicitly
refer the following issue:

7. Whether the draft permit will protect against the creation of harmful algal blooms

(“HABs”).

2 See e.g., 6800 Southwest Blvd. Rogers (JAMES SURVEY Abstract 1265 Tract 3B01) and other downstream
properties, available at https://www.tad.org/resources/interactive-maps/.

3 While opposing the Draft Permit, as proposed, TRWD nevertheless supports the City’s needs for additional
wastewater treatment and discharge capacity in a manner that avoids detrimentally impacting downstream water
quality and TRWD’s interests. Assuming TRWD’s hearing request is granted, TRWD looks forward to engaging with
both the applicant and TCEQ on strategies to address TRWD’s concerns with the Draft Permit and would appreciate
the opportunity for referral to TCEQ’s alternative dispute resolution.
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Conclusion
For the reasons set forth in TRWD’s prior comments, including that there was no
evaluation of the proposed discharge’s impact on the Clear Fork, TRWD respectfully asks that this
matter to be referred to SOAH for hearing, that TRWD be named an affected person and party to
the proceeding, and that the referral include the issues list recommended by the Executive Director
with the clarification noted above.

Respectfully submitted,

By:
Paulina Williams
Texas Bar No. 24066295
paulina.williams@bakerbotts.com
Samia Broadaway
Texas Bar No. 24088322
samia.broadaway@bakerbotts.com
BAKER BOTTS L.L.P.
98 San Jacinto Boulevard, Suite 1500
Austin, Texas 78701-4078
(512) 322-2500
(512) 322-2501 (fax)

Attorneys for Tarrant Regional Water District
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CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the foregoing Response to
Reply to Request for Contested Case Hearing and Reconsideration on the following via email, e-

filing and/or U.S. Mail on this 25" day of October 2021.

FOR THE APPLICANT:

via electronic mail:

Mary Gugliuzza, Coordinator

City of Fort Worth

200 Texas Street

Fort Worth, Texas 76102

Tel: (817) 392-8253

Fax: (817) 392-8195
mary.gugliuzza@fortworthtexas.gov

Dennis Runyan, Project Manager
Alan Plummer Associates, Inc.
6300 La Calma Drive, Suite 400
Austin, Texas 78752

Tel: (512) 452-5905

Fax: (512) 452-2325
drunyan@apaienv.com

Stacy Walters, Administrator
City of Fort Worth

200 Texas Street

Fort Worth, Texas 76102

Tel: (817) 392-8203

Fax: (817) 392-8195
stacy.walters@fortworthtexas.gov

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Harrison “Cole” Malley, Staff Attorney

Bobby Salehi, Staff Attorney

Texas Commission on Environmental

Quality Environmental Law Division, MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606
harrison.malley@tceq.texas.gov
bobby.salehi@tceq.texas.gov
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Sonia Bhuiya, Technical Staff

Texas Commission on Environmental Quality
Water Quality Division, MC-148

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1205

Fax: (512) 239-4430
sonia.bhuiya@tceq.texas.gov

Ryan Vise, Deputy Director

Texas Commission on Environmental Quality
External Relations Division

Public Education Program, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-5678

pep@tceq.texas.gov

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Public Interest Counsel
Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377
vic.mcwherter@tceq.texas.gov

FOR ALTERNATIVE DISPUTE RESOLUTION

via electronic mail:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0687

Fax: (512) 239-4015
kyle.lucas@tceq.texas.gov
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mailto:bobby.salehi@tceq.texas.gov
mailto:sonia.bhuiya@tceq.texas.gov
mailto:pep@tceq.texas.gov
mailto:vic.mcwherter@tceq.texas.gov
mailto:kyle.lucas@tceq.texas.gov

FOR THE CHIEF CLERK:
via e-filing

https://www14.tceq.texas.gov/epic/eFiling/

Docket Clerk

Texas Commission on Environmental

Quality

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTER(S):
via U.S. Mail

Ltc Thomas William Ames
4815 El Campo Ave
Fort Worth, TX 76107-4917

Kian Amos
3008 Yoakum St
Fort Worth, TX 76108-8907

John S Boid
208 Shawnee Trl
Keller, TX 76248-4932

Jerry Cate

3333 Darcy St

Unit 2105

Fort Worth, TX 76107

Karla Cate

3320 Camp Bowie Blvd
Apt 1107

Fort Worth, TX 76107-2765

Travis Cate
220 Odessa Dr
Haslet, TX 76052-4015

Ms. Kelly Shea Clem
4815 El Campo Ave
Fort Worth, TX 76107-4917

Noah Collins
Backwoods

147 Solano Cir

Aledo, TX 76008-4744

Dr. Emily Anne Craig
5930 River Bend Dr
Benbrook, TX 76132-2738
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Autumn N Crawford

220 E Broadway Ave

Apt 1331

Fort Worth, TX 76104-1363

Mr. Chandler S Davis

940 Cotton Depot Ln

Bldg 4, Unit 428

Fort Worth, TX 76102-5589

Betty Dillard
1100 Jericho Ct
Keller, TX 76262-9391

Taylor Ellison

637 Samuels Ave

Apt 2012

Fort Worth, TX 76102-1395

Woody Frossard
Tarrant Regional Water District
800 E Northside Dr

Fort Worth, TX 76102-1016

William Jared Fuller
1821 Washington Ave
Fort Worth, TX 76110-1429

Mr. Landon Geary

940 Cotton Depot Ln

Apt 428

Fort Worth, TX 76102-5589

Meaghan Geary
1060 Cotton Depot Ln
Fort Worth, TX 76102-5598

J D Granger
1328 Washington Ave
Fort Worth, TX 76104-4545

Shanna Cate Granger
1328 Washington Ave
Fort Worth, TX 76104-4545

Richard H Grayson
6230 Vanderbilt Ave
Dallas, TX 75214-3334

George Gretser

4220 Joshua Ln

Ste 100

Dallas, TX 75287-5117

Brittani Hall
2801 Livingston Ave
Fort Worth, TX 76110-2920



Ryan Helm

Panther Island Boat Tours
1238 W Somers Ln
Axtell, TX 76624-1173

Julie Hencke
9925 Osprey Dr
Fort Worth, TX 76108-4332

Allison Jo Hocking
3801 Collinwood Ave
Fort Worth, TX 76107-4540

David R Hooper

Fort Worth Fly Fishers
7805 Regatta Ct

Fort Worth, TX 76179-2742

Russell Husted

Texas Council Fly Fishers International
3416 Jerry Ln

Arlington, TX 76017-3520

Daniel Ivery
2239 Whistler Creek Dr
Fort Worth, TX 76177-8251

Mark Kolanowski
2205 Chrisman Trl
Mansfield, TX 76063-5136

Michelle Kopp
1026 Kane St
Benbrook, TX 76126-2632

Mrs. Martha V Leonard
1411 Shady Oaks Ln
Fort Worth, TX 76107-3537

Gregory Mark Mancino
4920 Glen Springs Trl
Fort Worth, TX 76137-4171

Matthew Blake Mancino
301 Arthur St
Fort Worth, TX 76107-2352

Kevin McConnell
Backwoods

441 Carroll St

Ft Worth, TX 76107-2245

Megan W McMullen Apha
4924 Birchman Ave
Fort Worth, TX 76107-5333
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Johnnye Panther Michael
Panther Island Brewing

501 N Main St

Fort Worth, TX 76164-9508

Ms. Johnnye Michael
5737 Dunraven Trl
Fort Worth, TX 76244-5667

Sydney O'Connell

2400 Via Villani

Apt 2124

Fort Worth, TX 76109-6553

James M Oliver
800 E Northside Dr
Fort Worth, TX 76102-1016

James M Oliver
PO Box 4508
Fort Worth, TX 76164-0508

Matt Oliver

555 Elm St

Apt 136

Fort Worth, TX 76102-4046

Matt Oliver

1060 Cotton Depot Ln

Apt 620

Fort Worth, TX 76102-5598

Teresa D Patterson

Adventures Unlimited Paddling Company
PO Box 150471

Arlington, TX 76015-6471

Ms. Teresa Patterson
Trinity Coalition

5400 Parker Henderson Rd
Lot 146

Fort Worth, TX 76119-6264

Andy Payne

Texas Council of Fly Fishers International
Po Box 171031

Arlington, TX 76003-1031

Mr. Jacob A Posey
Backwoods Paddle Sports
6032 Westridge Ln

Apt211

Fort Worth, TX 76116-8471



David A Price

Texas Rivers Protection Assoc

444 Pecan Park Dr

San Marcos, TX 78666-8544

Jeremy Raines
2313 Ashland Ave
Fort Worth, TX 76107-4261

Valerie Ann Ramos

5701 Sandshell Dr

Apt 408

Fort Worth, TX 76137-2911

Charles Reid
2701 Calder Ct
Fort Worth, TX 76107-3077

Mary Margaret Richter
7225 Mcnay Rd
Fort Worth, TX 76135-9165

Tristen Rodriguez
Backwoods Paddlesports
3212 Rogers Ave

Fort Worth, TX 76109-2258

Mr. Gerard Joseph Schlegel
7016 Shadow Creek Ct
Fort Worth, TX 76132-4550

Mr. Gerry Schlegel

95.9 The Ranch

115 W 3Rd St

Fort Worth, TX 7612-7402

Mr. Andrew Ryan Sparks Year

940 Cotton Depot Ln
Apt 410
Fort Worth, TX 76102-5589

Active 67907937.4

Caroline Stephenson
220 Odessa Dr
Haslet, TX 76052-4015

Miss Skyler Stephenson
220 Odessa Dr
Haslet, TX 76052-4015

Katherine Taft
2842 5th Ave
Fort Worth, TX 76110-3005

Bailey Templin
224 Glenn Dr
Hurst, TX 76053-6113

Jodi Thomason
428 Wren Ct
Bedford, TX 76021-3228

Mikeala Van Horn
14008 Walsh Ave
Aledo, TX 76008-1635

Fred B Werkenthin Jr.

Booth Ahrens & Werkenthin Pc

3005 Riva Ridge Rd
Austin, TX 78746-1817

Stephen M Woodcock
4008 W 5th St.
Fort Worth, TX 76107-1618

Paulina Williams
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