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(1) specific findings stating why
the action is inconsistent with the CMP
goals and policies; and

(2) recommendations on how to
modify the action to make it consistent.

(b) The council may not remand a
local government action unless it deter-
mines that the action is inconsistent with the
CMP goals and policies.

(c) The council shall take action
only when a quorum exists. To affirm, re-
mand, or reverse an action requires an af-
firmative vote of a majority of all council
members.

(d) The council may recommend
that a local government undertake only such
actions as are within the authority of the
local government. The council may provide
in its remand that the local government
action will be automatically reversed with-
out further council action if the local gov-
ernment does not reconsider its action in
light of the council's recommendations
within 90 days after taking or authorizing
the action.

§505.71. Local Government Action on Re-
mand.

(a) The local government shall
modify or amend the action on remand to
make it consistent with the CMP goals and
policies.

(b) If die local government decides
not to amend or modify its action as recom-
mended by the council, the local govern-
ment shall notify the council of mat
decision in writing immediately. The notifi-
cation shall contain the reasons for the local
government's decision.

§505.72. Council Review of Local Govern-
ment Action on Remand.

(a) To review an action on remand.
the chairman or at least three other council
members must submit the action to the
council secretary in writing no later than 15
days after the local government has taken or
authorized the action on remand.

(b) The council secretary will place
the local government action on remand on
the agenda of the earliest council meeting at
which consideration of the item is reason-
ably practicable. If no regularly scheduled
council meeting will allow the council to
act on the local government action on re-
mand within 70 days of the date the local
government took or authorized the action on
remand, the council secretary shall notify
the chairman, who shall schedule a special
meeting to consider the action and any other
appropriate matters.

(c) The council secretary sha.. pro-
vide notice of the hearing at which the

council will review the action in accordance
with §505.67(a) of this title (relating to
Council Procedures for Review of Local
Government Actions). The council shall
consider only those items listed in
§505.67(b) of this title (relating to Council
Procedures for Review of Local Govern-
ment Actions).

(d) The council shall determine
whether an action is consistent with the
CMP goals and policies no later than 70
days after the local government took or
authorized the action on remand. Failure by
the council to make this determination
within 70 days of the date the local govern-
ment took or authorized the action pre-
cludes the council from reversing the
action.

(e) If the council determines that
the local government action on remand is
consistent with the CMP goals and policies,
the action is affirmed. If the council deter-
mines that the local government action on
remand is inconsistent with the CMP goals
and policies, the action is reversed. The
only basis on which the council may reverse
an action is that the action is inconsistent
with the CMP goals and policies. The coun-
cil decision to affirm or reverse a local
government action must be in writing. A
decision to reverse a local government ac-
tion shall include findings and recommen-
dations in accordance with §505.70(a) of
this title (relating to Council Action on Re-
view of Local Government Action).

(f) The council's decision to re-
verse an action renders the action void. The
specific activities authorized by the local
government action reversed by the council
shall cease.

§505.73. Judicial Review. A person ag-
grieved by a final action of the council may
appeal to a district court under the Texas
Government Code. Title 10. Subtitle A,
Chapter 2001 (Texas APA). §2001.171.

§505.74. Enforcement.

(a) The attorney general, at the re-
quest of the council, shall file in a district
court of Travis County, or in the county in
which the violation occurs, a suit to enforce
the Coastal Coordination Act or the rules
adopted pursuant thereto.

(b) The council shall not request
that the attorney general pursue legal action
against any individual for any violation of,
or failure to comply with, this chapter.
Chapter 501 of this title (relating to Coastal
Management Program). Chapter 504 of this
title (relating to Special Area Management
Planning), or Chapter 506 of this title (relat-
ing to Council Procedures for Federal Con-
sistency with Coastal Management Program
Goals and Policies).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's togaJ authority.

Issued in Austin, Texas, on September 19
1994.

TRO-9448289 O*ny Mauro
Chairman
Coastal Coordination

Cound

Effective date: June 15, 1994

Proposal publication date: March 18, 1994

For further information, please call: (512)
305-9129

Chapter 506. Council
Procedures for Federal
Consistency with Coastal
Program Goals and Policies
• 31 TAG $§506.11, 506.12,

506.20-50&28, 506JO-506J5, 506.
40-506.44, 506.50-506.52

The Coastal Coordination Council (council)
adopts new Chapter 506, §§506.11, 506.12.
50620-50628. 50630-50635,
506.40-506.44. and 506. 50-506.52, concern-
ing council procedures to ensure that actions
taken or authorized by federal agencies are
consistent with the goals and policies of the
Texas Coastal Management Program (CMP),
with changes to the proposed text as pub-
Eshed in the March 18, 1994. issue of the
Texas Register (19 TexReg 1932).

Sections 506.11. 506.12, 506.24, 50625.
50627, 506.30, 50632. 50633, 506.41, and
506.50 are adopted with changes to the pro-
posed text. Sections 506. 20-506.23, 50626,
50628, 50631. 50634. 50635, 506.40,
506.42-506.44, 506. 51. and 506.52 are
adopted without changes to the proposed lan-
guage. The complete text of Chapter 506 is
repubfished for the convenience of the
reader.

This chapter is adopted pursuant to the
Texas Natural Resources Code, Chapter 33,
Subchapters C and F (Coastal Coordination
Act), which require the General Land Office
(GLO) to develop the CMP and the council to
promulgate CMP goals and policies.

This chapter lists the federal actions which
may be reviewed by the councfl to determine
consistency, requires applicants and federal
agencies to make consistency certifications
and determinations, and identifies information
necessary for the state to evaluate the certifi-
cations and determinations. This chapter pro-
vides the parameters of the coynaTs
jurisdiction and its procedures for reviewing
federal actions which may adversely affect
the coastal natural resource areas (CNRAs)
designated in §5012.(a) of this titte (relating
to Findings). This chapter applies only to the
listed federal actions in §506.12. Actions af-
fecting CNRAs both within and outside the
CMP boundary may be subject to the require-
ments of the CMP, including review by the
council. Section 506.12(a) fists the federal
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actions wtfwi the CMP boundary which may
adversely affect a CNRA. Section 506.12(b)
Hats the federal actions outside the CMP
boundary. Actions outside the boundary are
those that occur on excluded federal land or
on the Outer Continental Shelf (OCS).

Where a federal development project is con-
ducted in phases, §50623 permits a single
consistency determination for the entire pro-
ject. Current ongoing federal activities must
conform with CMP goats and poicies once
the CMP is approved by the federal govern-
ment. Section 50624(a) requires federal
agencies to provide consistency determina-
tions for ongoing activiies to the council
within 120 days of federal CMP approval.
Significantly, jn §50624(c) . the counoi an-
nounces Is intention not to require a consis-
tency determination for ongoing dredging of
navigational channels.

Procedures for public notice are contained in
§§50625, 50632, and 506. 41. These and
other procedures are found in three separate
sections because, pursuant to existing federal
regulations, different types of federal actions
are subject to different schedules for consis-
tency review. Similarly, procedures for refer-
ral of actions to the counci are contained in
§§50626, 50633 and 506.42, while proce-
dures for councH review are contained in
§§50627. 506.34 and 506.43. The adopted
procedures generally correspond with federal
requirements in the Code of Federal Regula-
tions. Trtte 15, Part 930, but ensure that the
review process is more accessible to Texas
residents. The procedures describe how fe-
deral agencies must comply with state rules,
and are also designed to minimize delay.

Council review of federal actions may be im-
•ed through use of a general consistency
determination, described in §50628. This
section provides for the formation of an
interagency coordination group to review fe-
deral development projects. The council may
issue a general consistency determination if
the review group has developed a general
consistency agreement. This provision en-
sures that certain activities and planned de-
velopment wil not be subjected to dupficative
counci review. Section 506.35 eliminates the
need for consistency review of every potential
minor impact to CNRAs by allowing general
concurrences. The counci may use general
concurrences for repetitive actions which cu-
mulatively may impact a CNRA.

Review of federal actions to ensure consis-
tency with CMP goals and policies allows
Texas to gain some control over the federal
activities that shape and determine the des-
tiny of its vital CNRAs. The rule also de-
scribes notice procedures and establishes the
schedule for council review of federal actions
to determine consistency with CMP goals and
policies.

From its outset, the CMP has responded to
the real concerns of Texans: addressing ero-
sion, protecting coastal natural resources and
balancing environmental protection with eco-
nomic development, among others. The
counci proposed the CMP as rules on March
18.1994 (19TexReg 1895). The council held
seven public hearings, six of them in popula-
tion centers along the entire length of the
Texas coast. The period for pubfic comment

originaty expired May 2,1994. Including both
public testimony at hearings and written com-
ments, nearly 200 commenters offered over
1,000 comments on vrtuaty every portion of
the CMP.

In addition to substantive comments, the
council received numerous requests for addi-
tional time to review the CMP. Numerous
commenters also wished to review, before
the counci finally adopts the CMP as rules,
revisions to the proposed rules. Ordinarily,
members of the pubfic who may be affected
by a proposed rule, or have an interest in the
rule, have Ettle opportunity to review and
comment on proposed staff revisions to a
proposed rule before I becomes final. But the
council has consistently valued and incorpo-
rated public partiopation in developing the
CMP. Rather than satisfying only the mini-
mum requirement for public notice and com-
ment required by state law, the counci on
June 28 voted to publish the CMP, with pro-
posed revisions, in the Texas Register (19
TexReg 5257). This additional step was taken
to ensure the widest possfote opportunity for
meaningful public review and comment be-
fore the counci adopts the CMP.

Accordingly, the comment summaries and re-
sponses are divided into two parts. 'Part A*
contains comment summaries and responses
relating to the comments received during the
60-day comment period following the publica-
tion of the interim draft of Chapter 506 in the
July 5.1994, issue of the Texas Register (19
TexReg 5257). 'Part B* contains comments
received during the original comment period
following the publication of Chapter 506, in
the March 18,1994, issue of the Texas Reg-
ister (19 TexReg 1932).

General comments were received regarding
the 'CMP Document.'* which was the subject
of the "Notice of Availability* in the March 18,
1994, issue of the Texas Register. The CMP
Document contains descriptions of the en-
forceable and nonenforceable portions of the
CMP. The enforceable portions of the CMP
are Chapters 501. 504, 505. and 506 which
respectively contain: the CMP goals and poli-
cies; special area management planning;
council procedures for state and local consis-
tency with CMP goals and poficies; and coun-
ci procedures for federal consistency with the
CMP goals and poficies. In addilcn to reflect-
ing the council's balanced approach to the
protection of the ecological and economic val-
ues of CNRAs. the CMP Document is pre-
pared pursuant to the Texas Natural
Resources Code, Chapter 33, Subcnapter C,
§33. 052, and is intended to satisfy the fede-
ral requirements for approval under the
Coastal Zone Management Act (CZMA). 16
United States Code Annotated. §1455(d).
While portions of the CMP Document de-
scribe the provisions of Chapters 501, 504,
505, and 506. the chapters, not the CMP
Document, are the counciTs enforceable pofi-
cies; the chapter preambles, not the CMP
Document, may be used to determine the
intent of the chapters. Based on comments
received, the CMP Document was reviewed
and revised to ensure consistency and re-
solve any perceived inconsistency with the
chapters. To the extent that any conflicts are
perceived when reviewing the CMP Docu-
ment and the chapters, or whBe implementing
the chapters, the chapters prevai.

Editorial changes that do not after the content
of this chapter have been made to clarify
meaning and to correct grammatical errors.
To save space, similar comments and re-
sponses have been combined by section.
General comments on the proposed chapter
and comments on the preamble to the pro-
posed chapter are combined at the end of the
summary of comments.

Certain sections were revised based on com-
ments received on the CMP proposed rules
published in the March 18,1994. issue of the
Texas Register (19 TexReg 1895), and sub-
sequently revised based on comments re-
ceived on the interim draft of the CMP rules,
published in the July 5. 1994. issue of the
Texas Register (19 TexReg 5195). Para-
graphs in 'Part A' of this preamble which
discuss such subsequent changes are itali-
cized for the reader's convenience.

Part A.

Section 506.12.

One commenter requested that the list of
federal actions in §506.12 be narrowed to
identify only those federal actions which may
be subject to the CMP goals and policies
under Chapter 501 of this title (relating to
Coastal Management Program). Section
506.12 identifies the federal actions which
may adversely affect CNRAs and therefore
may be subject to the policies established in
Chapter 501 of this title (relating to Coastal
Management Program). All federal actions
identified in §506.12 must comply with CMP
goals and poficies to the extent those actions
are governed by the poicies. No change was
made based on this comment.

One commenter recommended amending
§506.l2(a)(l)(C) to add United States Army
Corps of Engineers (COE) projects under 33
United States Code Annotated, §426i and
§426j. Pursuant to 33 United States Code
Annotated, §426i. the COE approves projects
for the prevention or mitigation of damages to
shore areas attributable to federal navigation
projects. Pursuant to 33 United States Code
Annotated, §426j, the COE approves projects
for the placemen on state beaches of beach-
quality sand dredged from federal navigation
projects. Since these federal projects may
adversely affect CNRAs, i is appropriate to
ensure that such projects comply with CMP
goals and poficies. Section 506.12(a) (1}(C)
has been amended as suggested by the
commenter.

One commenter recommended amending
§506.12(a)(l)(F) by adding that adversely
affect CNRAs* after 'development projects."
The recommended change would render
§506.12(3) redundant because M lists federal
actions within the CMP boundary that "may
adversely affect" CNRAs. No change was
made based on this comment.

Regarding §506.12(a). a commenter ex-
pressed concern that the rules establish an
overlapping consistency review process for
actions that are subject to both state and
federal permits. A second commenter recom-
mended that §506.12(a)(2)(A)(i) be revised to
exempt federal permit consistency review of a
National Pollution Discharge Elimination Sys-
tem (NPDES) permit where a state permit
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has been reviewed for consistency or where
a state permi for the same activity is below a
threshold established to Imft council review. It
is not the cound's intent to subject permit
applicants to dual (state and federal) consis-
tency reviews for equivalent actions. There-
fore, pursuant to this and other comments.
§506.i2(c) and (d) have been revised to ad-
dress the issue of state and federal consis-
tency review of the same activity.

One commenter recommended deletion of
§506.12(a)(3)(B) and (b)(4)(B) because the
COE provides no 'federal assistance' as de-
fined in §506.11. The commenter stated that
the COE does not provide grants, loans, sub-
sidies, or any other form of financial assis-
tance to state and local governments for
water resource projects. A second
commenter recommended deletion of §506.
12(a)(3)(A)-(C) because the rules subject fe-
deral funding decisions to consistency review
even though permits issued for the funded
projects wil also be subject to review. The
§506.11 definition of 'federal assistance' re-
quires some form of 'financial aid" to be pro-
vided. Since no financial aid is provided by
the COE, no federal assistance is provided
and §506.12(a)(3) (B) and (b)(4)(B) are ren-
dered inapplicable. However, financial aid for
the isted projects in §506.12(a)(3)(A) and
(C), and therefore, federal assistance, is pro-
vided by the United States Environmental
Protection Agency and Department of Trans-
portation. Additionally, under certain circum-
stances these projects may not require
additional permits after funding. Under this
scenario, the federal project consistency re-
view of the funding decision may be the only
opportunity for the council to ensure consis-
tency with CMP goals and policies. Based on
this and other comments, §506.12(a)(3)(B)
and (b)(4) (B) have been deleted.

One commenter stated that §506.12(b) is 'not
strictly compatble* with the COE environ-
mental poficy guidance. According to the
commenter, for federal actions beyond the
three mie limit, or otherwise outside the geo-
graphic boundaries of the coastal zone, fede-
ral compiance with the CMP is "voluntary.'
Additionally, the commenter 'reserves Ms le-
gal rights regarding any case where a state
unreasonably asserts' that ocean disposal of
dredged material outside the geographic
boundaries of the coastal zone would be in-
consistent with the state's CMP. The
commenter made no requests for amendment
to the proposed rule and no changes were
made based on this comment.

One commenter requested that state thresh-
olds be appfied to consistency review of fede-
ral actions. The council recognizes that many
activities are governed by parallel state and
federal regulations, permits and authoriza-
tions. The CMP is designed to compile exist-
ing law into a uniform and consistent
program. Therefore, §506.12(c) and (d) have
been modified so that CMP procedures for
review are consistently applied to both state
and federal actions. Unlfce Chapter 505 of
this title (relating to Council Procedures for
State Consistency with Coastal Management
Program Goals and Policies). Charter 506
does not provide for thresholds. A, activity
which falls below approved state thresholds
for referral is less ffcely to be reviewed by the

council. However, the same activity, con-
ducted pursuant to a federal permit, license
or authorization could be reviewabie under
Chapter 506. To provide uniform review pro-
cesses and further effectuate the cound's
intent to Emit review to significant actions
affecting CNRAs. §506.12(c) and (d) have
been rewritten to apply Chapter 505 of this
title (relating to Counci Procedures for State
Consistency with Coastal Management Pro-
gram Goals and Policies) procedures when
an activity requires equivalent federal and
state permits or ficenses.

One commenter requested clarification of
§506.12(d), which provides the procedure
and schedule for applicants to request that
the council designate either the state or fede-
ral permit, but not both, as subject to consis-
tency review when equivalent state and
federal permits are required. The schedule by
which state and federal agencies consider
permit applications and decide whether to
issue permits varies; therefore, a uniform
schedule for councl designation of the con-
sistency permit' would not easily mesh with
the existing processes of the state and fede-
ral agencies. However, pursuant to another
comment. §506.12(d) has been revised to
address the issue of state and federal consis-
tency review of the same activity. No further
change was made based on this comment.

One commenter recommended amending
§506.13(a) and (d) and adding new subsec-
tion (e). No §506.13 exists in Chapter 506, as
proposed or as revised. No change could be
made based on this comment.

Section 50620.

Concerning §50620, one commenter sug-
gested that 'generic' actions or projects
should receive a CMP consistency determi-
nation to simplify permitting. Chapter 506 in-
cludes mechanisms to coordinate, streamline,
and provide uniformity for agency actions and
permitting processes. The Code of Federal
Regulations, Tale 15. Part 930. Subpart C,
§93032, requires federal agencies to comply
with a state's federaly approved coastal man-
agement program and to prepare consistency
determinations. Pursuant to §506.28 and
§506.35, the council can determine that a
category of actions is consistent, thus elimi-
nating permit-by-permit consideration. No
change was made based on this comment.

Section 50624.

One commenter recommended that §50624
be amended to require that federal consis-
tency determinations comply with the provi-
sions of 33 United States Code Annotated,
§426i and §426j, relating to the COE beach
mitigation projects, as this would allow federal
funds to be spent on Texas projects. Section
506. 24 is derived from the Code of Federal
Regulations, Title 15, Part 930, Subpart C,
§93038. Upon federal approval of the CMP,
Texas will be eligbte to receive federal funds
for implementation of the program and for
coastal projects. Since the present rule al-
ready achieves the commenter's goal, no
change was made based on this comment.

Section 50625.

One commenter requested that §§506.25.
50628, 506.32. and 506.41 be revised to

provide notice in newspapers of each county
affected by the matter under review, sinter to
the notice provisions in the Texas Natural
Resources Code, §33204(c). Although notice
of the sort requested by this commenter is not
provided, the public wil have more than ade-
quate notice and opportunity to participate in
the process. Sections 50625, 50632, and
506.41 require that pubic notice be provktod
in the Texas Register. In addition, the chair-
man may extend the public comment period
or schedule a public hearing. The CMP also
provides for public input during the general
consistency agreement process, pursuant to
§506.11 and §50628. Therefore, no change
was made based on these comments.

Sections 50627.

Regarding the establishment of procedures
for federal agencies to submit additional infor-
mation when the council disagrees win a
consistency determination on the grounds of
insufficient information, one commenter rec-
ommended amending §§50627(d)(3),
506.34(d)(3), 506.43(d)(3), and 506. 52(0)0),
by adding the following: 'and 00 •* such time
as the information requested is received, the
council shaO consider such information in the
manner described under this section.' The
council derives its authority from the Texas
Natural Resources Code, Chapter 33,
Subchapters C and F. If the cound disagrees
with a federal consistency determination on
the basis of failure to submit sufficient infor-
mation, the federal agency may submi the
requested information and may request that
the cound reconsider its decision. The addi-
tional procedural requirements requested by
this commenter are unnecessary. No change
was made based on this comment.

Section 50630.

Regarding §506.30(b), one commenter stated
that the requirement that information be sub-
mitted to the council is 'unreasonable.' The
commenter suggested that only an adminis-
tratively complete NPDES permit application
should be required. An administratively com-
plete NPDES application would not contain
any information about the permit's consis-
tency with CMP goals and poBcies. The infor-
mation requested in §50630 is necessary to
determine if a fisted action win adversely af-
fect CNRAs and to ensure consistency with
CMP goals and policies. The proponent of the
project is best able to provide this informa-
tion. No change was made based on this
comment.

Section 506.33.

One commenter requested that the council
exempt federal licenses and permits which
receive preliminary consistency approval
from possbte referral to the cound pursuant
to §506.33. Preliminary consistency review
only applies to state and local actions
pursuant to §505.11 (a) of this title (relating to
Actions and Rules Subject to the Coastal
Management Program) and §50531 (a) of this
title (relating to Preliminary Review of IndKrid-
ual Agency Actions by the Coastal Coordina-
tion Council) Federal law dictates the
procedures for state review of federal actions.
A federal action must be identified in
§506.12(3) or (b) and must adversely affect a
CNRA before it can be referred to the cound.
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The council, through procedures in §50626
and §506,35, limits the number of federal
action reviews. No change was necessary
based on this comment.

One commenter recommended revising
§50633(8) and §506.42<a) by adding 'feted
under §506.12 that exceeds the applicable
threshold and* after "permiT to provide the
public notice of which federal activities are
subject to consistency review. Since the only
federal actions potentially subject to consis-
tency review are already fufly identified in
§506.12(a) or §506.12{b) , no change was
made based on this comment.

Three commenters objected to the chair-
man's authority to refer items for review
pursuant to §§50626(a), 506.33<a),
506.42(a). and 506.51 (a). One of the
commenters recommended an amendment to
require a vote of three committee members to
review these federal activities. The
commenter stated that he understood that
this would require a legislative change. The
second commenter asked that §§50626(a),
506.33(a). 506.42(a). and 506.51 (a) be re-
vised to provide that three counca members
or the chairman may refer a federal activity or
development project for fufl counca review.
The third commenter stated that §§506.33(8),
506.42(a). and 506.51 (a) should be revised to
require council review of federal activities or
development projects upon referral by any-
one, rather than imHing this authority to the
chairman. The council derives its authority
from the Texas Natural Resources Code.
Chapter 33. Subchapters C and F. The Texas
Natural Resources Code, §33.206(4), pro-
vides for counca review of federal actions
submitted by the chairman. The statute pro-
vides that only the chairman may refer a
federal action to the counca for review. No
changes were made based on these com-
ments.

One commenter questioned whether
§506.33(a) requires review of individual re-
quests for authorization under COE
nationwide permits. The commenter also
asked whether current Regional General Per-
mits and Nationwide General Permits wil be
reviewed before they are considered for mod-
ification or extension. The commenter stated
that there is no mechanism for individual re-
view under nationwide permits since most
actions do not require advance notification by
the permittee. A second commenter recom-
mended that §506.33(c) be revised to exempt
from cound review Nationwide General and
Regional General COE §404 permits, and
similar routine federal actions. The first
commenter's basic understanding relating to
individual review of nationwide permits is cor-
rect. The council does not intend to review
individual requests for authorization under fu-
ture COE nationwide permits that are consis-
tent with the CMP. Neither wifl current
Regional General Permits and Nationwide
General Permits be reviewed under the pro-
posed CMP until those permits are consid-
ered for modification or extension. No
changes were made based on these com-
ments.

Section 506.34.

A commenter suggested that the 180 day
schedule provided in §506.34(a) is too long

and * inconsistent with §506.32 and §50633.
The comment* recommended a 90 day
schedule for new permits and a 180 day
schedule for permfi amendments or renewals
N the Texas Administrative Procedure Act.
Government Code, Title 10, Chapter 2001
(Texas APA), Subchapter C, §2001.054,
applies or there is a comparable federal rule
that apples. A second commenter, stated
that the schedules in §50633(e) and
§506.34(a) may delay review of permit appfi-
cations. This commenter recommended the
development of a general concurrence to al-
low for prompt review of projects with minor
impacts. This commenter also requested Sm-
iting deadline extensions. The schedules in
§50633 and §50634 are derived from the
Code of Federal Regulations, Title 15. Part
930. Subpart D, §930.63 and §930.64. The
schedule in §50633(d) is actually shorter
than the schedule in the federal rules be-
cause it provides for a presumption of concur-
rence within 90 days, while the federal rules
do not provide for such a presumption unta
after 180 days. The schedule relates back to
the filing of the consistency certification,
which must be filed at the same time the
applicant files the application with the federal
agency. Section 50634 is not inconsistent
with §50632 and §50633 because §50634
provides the maximum time allowable for
council review of a federal license or permit.
Section 50632 discusses publication of no-
tice of the availability of the consistency certi-
fication. The 30 day time period in §50632
ensures that the chairman wil have adequate
time to review pubic comments within the 90
day time period for referring such matters to
the counca. Section 50633 provides that the
chairman's failure to refer the permit or i-
cense within 90 days results in a conclusive
presumption that the action is consistent.
Section 506.33(c) allows the council at least
90 days to review the referral. The 180 day
period in §50634 presumes that the chair-
man and the counca both have taken their ful
90 days to refer and review the permit or
license. Section 50635 provides for counca
development of general concurrences. No
changes were made based on these com-
ments.

Sections 506.50-506.52.

One commenter recommended deleting the
provisions of §§506.50-506.52, relating to re-
view of federal assistance projects. The
commenter stated that in all situations of con-
cern, the project win be covered by at least
one state or federal permit. In the alternative,
this commenter recommended that pursuant
to the Code of Federal Regulations, Title 15,
Part 930, Subpart F, §930.95(a). §506.51 (a)
should be amended to Bmrt consistency re-
view of applications for federal assistance to
those listed in §506.12(a)(3). Under certain
circumstances, these projects may not re-
quire additional permits. The federal project
consistency review of federal assistance deci-
sions may be the council's only opportunity to
ensure consistency with CMP goals and poli-
cies. Therefore, to further effectuate the
councffs intent to protect the ecological and
economic vitality of CNRAs. no change was
made based on this comment.

General Comments.

A commenter recommended that Chapter
506 should set thresholds for federal actions
similar to the thresholds for state actions dis-
cussed in Chapter 505 of this tale (relating to
Council Procedure* for State Consistency
with Coastal Management Program Goals
and Policies). This commenter recommended
that the counca direct the GLO staff to pro-
pose, within 90 days of final adoption of the
CMP rules, thresholds for al federal actions
for which there are no parallel state actions.
State agencies may estabfsh thresholds for
referral of their actions to the counca. As a
product of state law. thresholds are inappro-
priate in the federal consistency process.
However, general consistency agreements
and general concurrences (pursuant to
§50622 and §50635, respectively) may be
used to limit counca review of individual fede-
ral agency actions. Further, to provide uni-
form review processes and further effectuate
the counciTs intent to limit review to signifi-
cant actions affecting CNRAs. §506.12(c) and
(d) have been rewritten to apply Chapter 505
of this title (relating to Council Procedures for
State Consistency with Coastal Management
Program Goals and Pofioies) procedures
when an activiy requires equivalent federal
and state permte or fcenses. No additional
change was made based on this comment

One commenter expressed concern about
the lack of local participation in federal activi-
ties, and stated that the counca was heaviy
weighted with Austin bureaucrats. The Texas
legislature established the couriers composi-
tion. Pursuant to the Texas Natural Re-
sources Code, §33203(2). the council
consists of representatives of existing agen-
cies, a local government elected official and a
coastal citizen. In addition, a third local repre-
sentative from the area in which the activity
wil occur wai be added to the counca for all
reviews under the Texas Natural Resources
Code, §33205. The counca's composition
fosters coordination among state agencies
and balances the interests of agency officials
and those of local governments and private
ctizens. Federal approval of the CMP wfll
alow Texas citizens, through their repre-
sentatives on the counca, to review federal
actions fa consistency with the CMP goals
and policies. No change was made based
upon this comment.

One commenter was concerned that pro-
posed procedures for referring consistency
determinations are overly restrictive, cumber-
some, confusing and difficult to enforce. The
CMP is designed to fmit counca review to
those activities which significantly and ad-
versely affect a CNRA as fisted in §505. 11
and §505.60 of this title (relating to Actions
and Rules Subject to the Coastal Manage-
ment Program and Local Government Actions
Subject to the Coastal Management Pro-
gram), and §506.12. While the procedural
requirements of Chapters 505 of this title (re-
lating to Counci Procedures for State Consis-
tency with Coastal Management Program
Goals and Policies) and 506 may appear
cumbersome. §50534(e) of this titie (relating
to Referral of an Individual Agency Action to
the Council for Consistency Review) and
§505.66(6) of this title (relating to Referral of
Local Government Actions to the Council for
Consistency Review) provide that the council
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has discretion to accept referrals that do not
satisfy aO ministerial requirements. The CMP
is a consensus document which acknow-
ledges agency and local government auton-
omy and seeks to minimize council review by
enhancing review opportunities at the local
level. The council referral procedures are
Ested in §50532 of this title (relating to Re-
quirements for Referral of an Individual
Agency Action) and §505.62 of this title (relat-
ing to Local Government Consistency Deter-
minations). The CMP diminishes the potential
for bureaucratic delay by allowing individuals
and governmental entities to request a pre-
f minary review of actions during the permft-
ting process. Chapter 506 is based on
existing federal law. The CMP '» designed to
utilize existing regulations whenever possbte,
thereby promoting uniformity in the applica-
tion of the law. No changes were made based
on this comment.

Part B.

Section 506.11.

Reference to. and the definition of, 'coastal
zone* has been deleted from Chapter 506. A
definition of 'coastal area* has been added in
§506.11, which follows the definition in the
Texas Natural Resources Code, §33.004(5).
The reference to "coastal zone" in §506.l2(a)
has been replaced with "CMP boundary," as
these terms cover the same geographic area.
The difference between the geographic areas
covered under the definitions of 'coastal
area" and "CMP boundary" is thai the former
includes the entire area within the coastal
counties, while the latter specifically excludes
federal lands located within the coastal coun-
ties.
Regarding the definition of "second-tier coun-
ties," as provided in §506. 11, one
commenter stated that Pok and San Jacinto
counties should not be classified as second-
tier counties, and asked whether the official
1st of second-tier counties is the list provided
in the CMP document or the list in §506.11.
Section 506.12(b) was amended by deleting
the activities occurring in second-tier counties
from the list of federal actions. (See the dis-
cussion of this revision in the response to
comments on §506.12(b).) Therefore, the def-
inition of "second-tier counties" in §506.11
has been deleted.

One commenter supported the definition of
"interagency coordination group" in §506.11.
No change was made based on this com-
ment.

One commenter was opposed to the defini-
tion of "consistent to the maximum extent
practicable." as provided in §506.11, and
stated that federal agencies are required to
comply completely, as opposed to the "maxi-
mum extent practicable." The definition of this
phrase is based on the Code of Federal Reg-
ulations. Title 15, Part 930, Subpart C.
§93032. Federal activities, including federal
development projects, are required to be con-
sistent with the CMP to the "maximum extent
practicable." No change was made based on
this comment.

Section 506.12.

One commenter requested that §506.12 be
amended to include only those federal ac-

tions which may be subject to the CMP poi-
ties in Chapter 501 of this title (relating to
Coastal Management Program). Section
506.12 identifies the federal actions which
may adversely affect CNRAs; all of the fede-
ral actions isted in §506.12 may impicate the
pofcies established in Chapter 501 of this title
(relating to Coastal Management Program).
Therefore, all federal actions identified in
§506.12 must comply with the CMP goals
and policies. No Changs was made based on
this comment.

Many comments were received regarding the
1st of federal actions in §506. 12. Seven
commenters recommended various mecha-
nisms for limiting the list; two requested that
the list be expanded. One commenter ex-
pressed general support for the 1st, and re-
quested that the council not limit its review
authority any further because important is-
sues must reach the council to resolve policy.
Another commenter also stated that I is often
difficult to obtain federal compliance for ac-
tions not specifically listed, and recom-
mended that the list of actions be as inclusive
as possbte. noting that seeking review of
unlisted federal actions has often proven bu-
reaucratic and time consuming. The Code of
Federal Regulations, Title 15, Part 930, re-
quires federal agencies to comply with a
state's federally approved coastal manage-
ment program and prepare consistency deter-
minations on actions affecting CNRAs,
regardless of whether their actions have been
listed by the state. Therefore, the fist of fede-
ral actions in §506.12 remains open-ended.
However, the council win continue working
with the federal agencies to identify actions
for which a general concurrence or general
agreement may be appropriate, thereby nar-
rowing the number of individual federal ac-
tions subject to council review. The 1st of
federal actions was developed with the aid
and support of the federal agencies partici-
pating in a Federal Agency Task Force
(FATF), created to aid in the CMP develop-
ment process. The FATF did not indicate that
the 1st was too broad. However, §506.12(b)
was revised to include only those actions
occurring within outer continental shelf (CCS)
waters or on excluded federal land within the
coastal area. The revisions were made to
eliminate any duplication of activities on the
state list of actions in §505.11 of this title
(relating to Actions and Rules Subject to the
Coastal Management Program) and the fede-
ral actions listed in §506.12(b). Based on
these comments, subsection (b) has been
amended by deleting §506.12(b)(1)(A)(i)-fiv),
and combining §506. 12(b)(l) and (b)(1)(B).
Section 506.l2(b)(2)(D) and (D)(I) have also
been combined. Section 506.12(b)(2)(D)(5i)
and (Hi) and (E)(i>(ui) have been deleted. The
1st of actions within the CMP boundary re-
mains as proposed.

One commenter stated that the CMP does
not adequately address activities in coastal
hazard areas. In response to this comment,
§506.12(a)(i)(D) has been amended to in-
dude under the actions of the Federal Emer-
gency Management Agency the approval or
suspension of community eligibility to sell
flood insurance.

Three commenters supported changes to
earlier, informal draft versions of Chapter

506. reflected in §506.12(C) and (d), which
eliminate duplication of the potential for coun-
cil consistency reviews on National Pollution
Discharge Elimination System (NPDES) per-
mits (33 United States Code Annotated,
§1342) and simiar federal/state permits. No
change was made based on this comment.

One commenter stated that the terms •minor*
and 'small," as used in §506.12(S)(1)(A) and
(C)(Q and (in), are unclear. The terms "small"
and "minor are statutory terms defined in the
federal statutes cfted in §506.12(a)(l)(A) and
(Q(i) and (ii). No change was made based
on this comment.

One commenter requested that
§506.12(a)(l)(F) be amended to mention ex-
cluded federal lands, even as a cross refer-
ence. Section 506.l2(a) lists the federal
activities, development projects, licenses, and
permits within the CMP boundary that may
adversely affect CNRAs. The CMP boundary.
as defined in §503.1 of this title (relating to
Coastal Management Program Boundary),
specifically excludes federal lands. Therefore,
this suDparagraph does not include any fede-
ral actions located on federal lands. However,
§506.12(0)0) includes federal activities on
federal lands. No change was made based
on this comment.

Two commenters stated that
§506.12(a)(2)(A)(v), identifying the Environ-
mental Protection Agency's (EPA's) pesticide
registration requirements as a federal action
included within the CMP, impacted the prac-
tices of the agriculture industry which had not
been properly addressed in the CMP. Be-
cause the registration of pesticides is not site
specific (e.g.. the registration applies through-
out Texas, regardless of the appfcation
sfte(s)), and any adverse effects resuting
from pesticide application is covered by
§501.14(g) of this title (relating to Policies for
Specific Activities and Coastal Natural Re-
source Areas). §506.12(a)(2)(A)(v) has been
deleted.

One commenter requested deletion of
§506.12(a)(2)(F), which identifies certain Nu-
clear Regulatory Commission (NRC) Icenses
as federal actions which may adversely affect
CNRAs, because the cound has not adopted
enforceable policies applicable to such ac-
tions. There is no CMP pofcy which specifi-
cally pertains to such NRC actions; however,
those actions wil have to be undertaken in
compliance with the CMP goals and poficies
which are applicable (e.g., a NRC fcense
issued for an activity located in a critical area
must be consistent with the critical areas pol-
icy, provided in §501.14(n) of this title (relat-
ing to Poficies for Specific Activities and
Coastal Natural Resource Areas)). No
change was made based on this comment.

One commenter asked whether all Texas De-
partment of Transportation projects receiving
federal funding wiB be subject to the consis-
tency review process. Pursuant to
§506.12(a)(3)(C). only federally funded high-
way projects requiring preparation of an envi-
ronmental impact statement (EIS) or an
environmental assessment (EA), pursuant to
the National Environmental Pofcy Act
(NEPA), 42 United States Code Annotated,
§§4321-4370d, wil be subject to consistency
review. No change was made based on this
comment.
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One commenter requested that §506.l2(b),
relating to federal actions included in the
CMP, be amended to distinguish federal ac-
tions occurring in the second-tier counties
from federal actions occurring in OCS waters.
Section 506.12(b) has been amended to in-
clude only those federal actions wlhin OCS
waters or on excluded federal lands within the
coastal area. Therefore, the commenter's re-
quested revision was not included.

One commenter requested identification of
impacts to farms and ranches resuling from
§506.12(b)(1) and (2), which identifies the
federal activities, development projects, B-
eenses and permits occurring outside the
CMP boundary which are included in the
CMP. Because §506.12(b) does not 1st any
activities landward of the CMP boundary,
farms and ranches should not be impacted by
the provisions in §506.l2(b)(1) and (2). No
change was made in response to this com-
ment.

One commenter stated that §506.12(b)(1)(B),
which provides that activities occurring "within
federal lands excluded from the CMP bound-
ary but which affect coastal natural resource
areas" are included in the CMP, appears to
include all federal lands located in Texas, and
recommended that §506. 12(b)(1)(B) should
be imited to the CMP area. Pursuant to revi-
sions of §506. I2(b), the council has imited
is jurisdiction over federal actions occurring
outside the CMP boundary to federal actions
occurring within OCS waters or on excluded
federal land located within the coastal area.
The coastal area is comprised of those coun-
ties included in the CMP boundary. Federal
lands within the coastal area are expressly
excluded from the boundaries of the CMP.
However, federal law specifically authorizes
the inclusion of federal actions occurring out-
side the CMP boundary. The CZMA, 16
United States Code Annotated,
§1456(C)(1)(A), provides that each 'federal
agency activity within or outside the coastal
zone that affects any land or water use or
natural resource of the coastal zone shaH be
carried out in a manner which is consistent to
the maximum extent practicable" with the en-
forceable CMP goals and policies. In addition,
CZMA. 16 United States Code Annotated
§1456(c)(l) (C). requires federal agencies to
prepare consistency determinations for fede-
ral activities occurring on federal lands out-
side the coastal area that affect CNRAs.

Concerning §506.12(c), five commenters
stated that the Texas Natural Resource Con-
servation Commission (TNRCC) waste water
discharge permit thresholds should apply to
EPA NPOES permits to ensure that EPA and
TNRCC permits authorizing the same actions
are subject to the same procedural imitations
for council consistency review. A commenter
asked how the council would handle review of
NPDES permits. Another commenter re-
quested specific thresholds for industrial and
municipal discharges (excluding stormwater
discharges), and yet another commenter rec-
ommended that the council waive its jurisdic-
tion over all NPDES permits. Regarding the
first comment, §506.12(c) provides that fede-
ral consistency certification requirements are
waived for those NPDES permits authorizing
discharges requiring equivalent TNRCC per-
mits. Regarding the second comment, it is

within the TNRCC* discretion to adopt ap-
propriate thresholds for consistency review;
therefore, any suggestions regarding specific
thresholds should be directly addressed to
the TNRCC. Section 506.12(C) has not been
amended to exclude aA NPDES permits from
the federal consistency certification require-
ments because such permits authorize dis-
charges which may adversely affect CNRAs,
and are therefore properly included in the
CMP, pursuant to the Texas Natural Re-
sources Code. §33-205{a). No changes were
made based on these comments.

One commenter requested that §508.12(d)
be amended to waive the countirs jurisdiction
to review federal actions below thresholds
approved for equivalent state agency actions.
Pursuant to §505.26 of this title (relating to
Cound Review and Approval of Thresholds
for Referral), state agencies are authorized to
adopt thresholds which, after counci ap-
proval, will imft the actions below the thresh-
old that may be referred to the council for
consistency review, as provided in §505.32 of
this title (relating to Requirements for Referral
of an Individual Agency Action). Thresholds
must be adopted by state agencies and ap-
proved by the council; therefore, M would be
inappropriate to allow state thresholds to limit
the councB's ability to refer and review federal
agency actions. However, general consis-
tency agreements and general concurrences,
respectively provided in §506.28 and
§50635. may be used to limit the council's
abiity to refer and review individual federal
agency actions. No change was made based
on these comments.

One commenter requested clarification of
§506.l2(d), which provides the procedure for
appicants to request that the council desig-
nate either the state or the federal permit, but
not both, as potentially subject to consistency
review when equivalent state and federal per-
mits are required. The commenter recom-
mended that §506.12(d) be amended to
include a schedule for council designation of
either the federal or state permit as "the con-
sistency permJ" to avoid undue delay in the
permiting process. The schedule by which
state and federal agencies consider permit
applications and decide whether to issue per-
mits varies; therefore, a uniform schedule for
council designation of the consistency per-
mit" would not easiy mesh with the existing
processes of the state and federal agencies.
However, the council may issue general di-
rection on the process, as provided in
§506.12(d). No change was made based on
this comment.

Section 506.20.

One commenter stated that consistency of
federal actions should not be contingent on
"adequate consideration" of CMP policies
which are in the nature of recommendations,
and requested that the language to that effect
be deleted from §§506.20(2). 506.30(b)(5)
and 506.40(b)(4). Most of the provisions in
Chapter 506 are based on the federal regula-
tions governing federal agency compiance
with federally approved coastal management
programs; the language to which this
commenter refers is based on the Code of
Federal Regulations. Title 15. Part 930,
Subpart C, §93039(c). Deleting this lan-

guage, as suggested by the commenter,
would not affect federal agencies' obligation
to adequately consider the CMP's nonen-
fercsabte policies. Retaining the language
provides more effective public notice of the
federal requirements with which federal agen-
cies must comply; therefore, this paragraphs
has not been deleted

Section 506.21.

One commenter recommended that
§506.21 (a) be amended to provide for a find-
ing of no adverse effect instead of a "negative
determination" to avoid confusing the con-
cepts of adverse effects on CNRAs and con-
sistency with the CMP goals and policies.
The commenter noted that §505.30(a)(2) of
this title (relating to Agency Consistency De-
termination) does not require a consistency
determination if the pertinent state agency
determines that an activity wil not adversely
affect a CNRA. The federal agency negative
determination required by §50621 (a) essen-
tially has the same substantive effect as the
state agency finding of no adverse effects on
CNRAs required by §50530(a)(2) of this title
(relating to Agency Consistency Determina-
tion). The terminology differs because
§506.21(8) is based on the Code of Federal
Regulations, Tide 15, Part 930, Subpart C,
§93035(d), which uses the phrase "negative
determination." No change was made based
on this comment.

One commenter recommended that §506.21
be amended to clarify that i applies to all
federal actions, not just federal activities a
development projects. The Code of Federal
Regulations, Title 15, Part 930, Subpart C,
§93035(d) provides that federal agencies
may submit negative determinations for fede-
ral "activities" (to states with federally ap-
proved coastal management programs). The
Code of Federal Regulations, Title 15, Part
930, Subpart C, §930.3l(c), provides that a
federal activity "does not include the issuance
of a Federal license or permit to an applicant
or person or the granting of Federal assis-
tance to an applicant agency." Therefore, no
change was made to this section based on
this comment.

Section 506.22.

One commenter questioned the basis for
general consistency determinations under
§50622. General consistency determinations
are authorized by the Code of Federal Regu-
lations. Title 15, Part 930. Subpart C,
§930.37(b). which provides that such determi-
nations "may only be used in situations where
the incremental actions are repetitive a peri-
odic, substantially svniar in nature, and do
not directly affect the coastal zone when per-
formed separately." Provided that these re-
quirements are met, federal agencies may
issue a general consistency determination, ft
is anticipated that federal agencies wil utilize
the general consistency determination option
to avoid case-by-case consistency review of
minor actions. No change was made based
on this comment

One commenter requested that §506-22(b)
be revised to require that federal agencies
consult with the counci at the council's re-
quest because "periodic" consuKations (on
incremental actions authorized pursuant to a
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generai consistency determination) are too
open-ended. Section 506J22(b) reflects the
requirement imposed by the Code of Federal
Regulations, Title 15, Part 930, Sufapart C,
§930.37(0). which provides. *[i]f • Federal
agency issues a general consistency determi-
nation, it must thereafter periodicaly consult
with the State agency to discuss the manner
in which the incremental actions are being
undertaken.* Therefore, no change was made
based on this comment.

Section 50623.

Regarding §50623, one commenter stated
that the experience of other states win
phased consistency determinations has been
tricky.* and that the process can be a slip-
pery slope after issuance of a first approval
because of the inevitable political and finan-
cial pressures that develop in support of a
protect. The commenter recommended that
the council approach phased consistency
conservatively, and use cautionary and condi-
tional language with aO early statements re-
garding determinations made under this
section. The council will consider consistency
determinations on development projects care-
fully. No change was made to this section
based on this comment.

Concerning §50623, one commenter stated
that draft EISs that are not finalized prior to
federal approval of the CMP are subject to
the full consistency review process and ex-
pressed concern that the potential fa consis-
tency review would adversely impact the
relocation of the United States Navy's Mine
Warfare Center of Excellence in Corpus
Christ!, Texas. As provided in §50624<b),
consistency determinations are required for
phased development projects described in
§506.23(b). Phased development project de-
cisions which were specifically described.
considered, and approved prior to manage-
ment program approval (e.g., in a final EIS
issued pursuant to the NEPA) are specifically
exempted from the consistency determination
requirement, pursuant to the Code of Federal
Regulations, Title 15, Part 930, Subpart C.
§930.38(b). The commenter correctly noted
that this exemption does not include draft
EISs; however, the purpose of federal consis-
tency review is to ensure greater coordination
and cooperation between the federal agen-
cies and the state to allow for the protection
of CNRAs. The council w!l coordinate with
the federal agencies prior to federal approval
to ensure an efficient federal consistency re-
view process. No change was made based
on this comment.

Section 50624.

One commenter supported §50624(a). and
suggested that it would be helpful to deter-
mine the number of projects where the perti-
nent federal agency retains discretion to
reassess and modify an ongoing activity (and
therefore require a federal consistency deter-
mination), in terms of the demands on staff
subsequent to federal approval of the CMP.
The council will rely on GLO staff to assess
the number of ongoing activities requiring
consistency determinations pursuant to
§506.24(3). No change was made to this sub-
section based on this comment.

Regarding §50624(c). nine commenters sug-
gested a phased-in approach to maintenance
dredging of commercially navigable channels.
Two of the nine commenters stated that such
projects should be phased in over a period of
no less than five years. The other
commenters suggested a three to five year
phase-in period. The council wiB consider en-
tering into an agreement with the COE to
phase in councfl review of maintenance
dredging activities. No change was made
based on this comment.

Two commenters supported §50624(c), relat-
ing to ongoing maintenance of commerciaBy
navigable channels, for projects initiated prior
to CMP approval. One of the commenters
suggested that §50624(c) should be
amended to clarify that "CMP approver
means approval by the United States Depart-
ment of Commerce. Section 506.24(b) and
(c) has been amended to clarify that "ap-
proval" refers to federal approval.

Section 50625. One commenter requested
identification of the state entity that will re-
ceive federal consistency determinations and
certifications. The public notice previsions
(§§50625, 50632 and 506.41), include a
new subsection (d), which requires that, after
the comment period doses, the chairman
must issue a written decision to refer the
matter to the council or not to refer the matter
to the council. This new subsection also pro-
vides that upon issuance of the chairman's
decision, the council secretary win immedi-
ately notify the council members, the appi-
cant, the federal agency, and any other
affected parlies.

Four commenters recommended that Chapter
506 be amended to provide for public notice
and comment in only one section, as op-
posed to three sections (§§50625. 50632.
and 506.41). The rule has not been amended
to consolidate the public notice and comment
requirements in §§50625, 50632 and
506.41, because these sections apply to sub-
startivery different portions of the chapter.

Section 50626.

Two commenters stated that the schedule for
council review of federal activities, provided in
§50626, appeared excessive. Another
commenter objected to the presumption of
council agreement, as provided in §50626(c).
One commenter requested the deletion of the
phrase "with all required information" from
§§506.26, 50633. and 506.42 to ensure that
the council's review occurs within the speci-
fied deadlines. The information required in
§§50626. 50633. and 506.42 is required
pursuant to existing federal regulations and is
necessary to determine if a listed action win
adversely affect CNRA's and to ensure con-
sistency with CMP goals and policies. The
proponent of the project is best able to pro-
vide this information. The schedule for council
response to federal consistency determina-
tions and the presumption of agreement is
provided in the Code of Federal Regulations,
Tale 15, Part 930, Subpart C, §93034 and
§93035. No change was made to this section
based on these comments.

Section 50627.

Regarding §§50627(b), 50634(b). 506.43(b).
and 506.52, one commenter recommended
that the council establish hearings proce-
dures for admitting evidence, providing op-
portunity fa public comment, and standards
of review. The commenter also questioned
the effect of a council decision to disagree
with a consistency determination, pursuant to
§506.27. Fa review of federal and state ac-
tions, the councfl win develop procedures
governing receipt of evidence, public partici-
pation, and general practice befae the coun-
cfl, A council decision to disagree with a
federal consistency determination does not
prohibit the federal agency from proceeding
with a proposed action. The CZMA. 16 United
States Code Annotated, §1456, requires fe-
deral agencies to comply with the CMP to the
maximum extent practicable; however it does
not require federal agencies to cease aR ac-
tions pursuant to a council decision to dis-
agree. The council may, in cases of "serious
disagreements," seek secretarial mediation
as provided in §50627(e) a may seek an
injunction against the federal agency in court.
No change was made based on this com-
ment.

One commenter requested the addition of a
definition of the term "assistant administra-
tor; as used in §§50627(c), 50634(0),
506.43(b) and (c), and 506.52(b). Based on
this comment, a definition of "assistant ad-
ministrator* has been added to §506.11.

One commenter asked fa clarification of the
effect of councfl disagreement on the grounds
of insufficient inlamation to make a consis-
tency determination, as provided in
§§50627(d)(3), 50634(d)(3). 506.43(d)(3).
and 506.52(c)(3), and asked whether the fe-
deral agency applicant may submit additional
information and request a new hearing. As
provided in §50627(d)(3), the council may
disagree with a federal agency's consistency
determination rf the council finds that the fe-
deral agency failed to submit sufficient infor-
mation to support the determination. As
previously discussed in response to a com-
ment on §506.27(b), the effect of a council
decision to disagree with a federal agency's
consistency determination does not prevent
the federal agency from proceeding wih the
action. If the council disagrees with a federal
consistency determination on the basis of tai-
ure to submit sufficient information, the fede-
ral agency may submit the requested
information and may request that the council
reconsider its decision; however, in cases
where the council objects to a consistency
determination on the grounds of insufficient
information, the federal agency is prohixted
from issuing the federal license a permit a
approving the application for federal assis-
tance. No change was made based on this
comment.

Section 50628.

One commenter asked whether the
interagency coordination group (ICG) refer-
enced in §506.28(b) will be a standing com-
mittee included in the CMP organizational
structure, a an ad hoc committee organized
around specific development projects. The
ICG, defined in §506.11, is anticipated to be
an ad hoc committee established to facilitate
review of particular projects. The membership
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of the ICG wil vary depending on the location
of the project and other factors. No change
was made based on this comment.

Regarding §506 28, one commenter sup-
ported the mechanisms to avoid dupficative
consistency reviews of projects subject to an
ICG comprehensive review. The commenter
recommended revisions to subsection (b) of
this section to include federal activities, as
wel as development projects. Section 506.
28(a) describes the council's authority to is-
sue general consistency agreements with re-
spect to both federal activities and
development projects. The general consis-
tency agreement provisions in §506J28(b)
govern federal development projects, but use
of a similar process tor federal activities is not
precluded. No change was made based on
this comment.

Section 50630.

Five commenters stated that too much infor-
mation is required in §506.30. Four
commenters suggested that a copy of the
federal license or permit application or COS
plan with a one-page description of the pro-
ject and its location would suffice. The infor-
mation requirements in §50630(b)(2), (4),
and (5), now §5Q6.30(b)(1), (3), and (4), are
based on the federal requirements provided
in the Code of Federal Regulations. Title 15,
Part 930. Subpart D. §930.56. Section
506.30(b)(3), now §506.30<b)(2). is designed
to coordinate the review of all permits associ-
ated with one project. Based on these com-
ments. §50630(b)(i) has been deleted, and
§506.30(b)(2), now §506.30(b)(i), has been
amended to provide that applicants may sub-
mil the federal application and supporting ma-
terials to meet the requirements for
information in §506.30(b)(2), now
§50630<b)(1).

One commenter stated that applicants should
be required to identify and address each spe-
cific relevant poficy in the consistency certifi-
cation to avoid a generalized statement or the
submission of a general EA. Applicants must
identify al relevant policies in the findings
required under §506.30(b) (5). now
§50630(b)(4). and the findings should be
supported in the consistency certification.
Falure to fully analyze applicable policies
may impede council consideration or. if infor-
mation is insufficient, result in a council
objection to a consistency certification. No
change has been made to this paragraph
based on this comment.

Regarding §50630, one commenter re-
quested a definition of an administratively
complete consistency certification. Another
commenter requested that the federal consis-
tency review process be revised to incorpo-
rate the language regarding administrative
completeness, as provided in §504.2(c) of
this title (relating to Nomination of a Geo-
graphic Area of Particular Concern). Section
506.30(b) establishes the information require-
ments for an administratively complete con-
sistency certification. In addition, §506.30(d)
provides that if the council has not informed
the appicant of the need for additional infor-
mation within 15 days of receipt of the consis-
tency certification, then the consistency
certification is considered administratively
complete. Thus, a consistency certification is

considered administratively complete 15 days
after the date of receipt by the counci secre-
tary, unless the counci notifies the appicant
of the need for additional information wihin
the 15-day period. No change was made
based on this comment.

Regarding §50630(c), one commenter asked
how state and federal permits required lor the
same activity wil be consolidated for pur-
poses of consistency review. Two
commenters requested that §50630(c) be
amended to alow a single review for projects
requiring multiple federal or state actions. To
facilitate and streamfine counci review,
§506.30(c) requires that, to the extent practi-
cable, appficants provide the counci with
consistency certifications on ad federal per-
mits associated with a project at the same
time. Pursuant to §506.30(b)(3). appficants
are required to provide a 1st of any federal,
stale, and local permits (subject to the CMP)
which are associated with an action that re-
ceived a consistency certification. Section
50630(c) establishes a general process to
allow tor some flexibility. The counci wil pub-
fish a •manual of operations' detailing each
step of the consistency review process, and
the counci wil refine the manual as Hs expe-
rience with the process increases. Conse-
quently, no changes were made in this
subsection.

One commenter supported the language of
§50630(b){5), now §50630(b)(4) which pro-
vides that advisory policies are to be ade-
quately considered and requested the
addition of stronger language, such as "fully"
or •strongly' considered. Section
506.30(b)(5), now §50630(b)(4). is identical
to the federal provisions in the Code of Fede-
ral Regulations, Title 15, Part 930. Subpart C.
§330.58(a)(4). No change was made based
on this comment.

Section 50632.

One commenter requested deletion of the
provision allowing an extension of the public
comment period in §506.32(c). and stated
that the extension was unnecessary. Gener-
ally, the public comment period provided
pursuant to §506.32(c) wil be no more than
30 days. An extended comment period may
be appropriate for large projects nvolving
several federal permits. Therefore, no change
has been made to this subsection based on
this comment.

Section 50633.

Nine commenters objected to the length of
the schedule for consistency review of federal
licenses and permits and OCS plans, and
recommended reducing the schedule by one-
half. One commenter stated that the schedule
should be shortened for minor federal ac-
tions, such as nationwide 404 permits issued
pursuant to the federal Clean Water Act. 33
United States Code Annotated, §1344. Sec-
tion 50633(e) and §506.42(e) provide for the
conclusive presumption of the council's con-
currence with consistency certifications for fe-
deral Ecenses and permits, if the ficense or
permit has not been referred to the counci
within 90 days of submission of the consis-
tency certification to the council secretary.
Section 506,34(a) and §506.43(a) require the
council to concur with or object to a consis-

tency certification within 180 days of submis-
sion of the consistency certification to the
counci secretary. These schedules were not
changed tor the fotowing reasons. First,
these schedules are established in the Code
of Federal Regulations, Title 15, Part 930.
Second, the schedule relates back to the fil-
ing of the consistency certification, which
must be filed at the same time the appicant
files the application with the federal agency.
Finaly, shortening the schedule may resut in
the referral of more federal actions than
would otherwise be the case, because there
would be toss time tor the appficant to resolve
any deferences with the counci. Therefore,
no change was made based on these com-
ments.

One commenter requested amendments to
§§50633, 50634, 506.42 and 506.43. which
would limit the council's review to the appli-
cant's consistency certification, exdufng re-
view of the federal license or permit. Section
506. 34 and §506.43 have been amended to
clarify that it is the applicant's consistency
certification that is the subject matter of the
counci's objection or concurrence. However,
§50633 and §506.42 were not amended.
These sections continue to reference federal
licenses and permits, because the actions the
counci wil refer include federal ficenses and
permits, listed in §506.l2(a)(2) and (bM2).

One commenter stated that §506.33(a) ap-
pears to alow the chairman to initiate council
review of any federal license or permit,
whether or not the project is located seaward
of the CMP boundary, and recommended that
counci review be fimited to federal ficenses
and permits for projects located seaward of
the boundary. To be efigbte tor referral to the
counci. a federal action must be identified in
§506.12(3) or (b), and must adversely affect a
CNRA. No change was made based on this
comment.

Section 506.35.

A commenter stated that one way to address
inconsistency between stale and federal con-
sistency requirements is to develop 'general
concurrences." The commenter recom-
mended that the GLO identify the federal ac-
tivities and pei mils for p'pjocts efigtte for
general concurrences in the counci's final
rules. The commenter further stated that gen-
eral concurrences should be used to adopt
•federal thresholds" identical to state thresh-
olds. Section 50635 provides for counci de-
velopment of general concurrences, which
may be used to exempt a class of minor
actions from the requirements that appficants
prepare consistency certifications and from
the procedures for counci review of indvidual
consistency certifications, in accordance with
the Code of Federal Regulations, TVe 15,
Part 930, Subpart D, §930.53(c). The GLO
will identify those actions suitable for general
concurrences and submit recommendations
regarding those actions to the counci. No
change has been made based on this com-
ment.

Regarding §50635, one commenter asked
whether general concurrences provide an op-
portunity to develop a Memorandum of
Agreement (MOA). or if they are only appro-
priate for a certain level of activities. A gen-
eral concurrence is only appropriate for a
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class of actions having relatively minor im-
pacts on CNRAs. A general concurrence is
similar to a general permit, and will include an
identification of actions covered and the con-
ditions that must be met when performing
such actions. Persons filing applications tor
actions covered by a general concurrence win
not have to submit consistency certifications
to the council. No change has been made
based on this comment.

A commenter stated that tailoring general
concurrences around geographic areas is a
sound idea that reflects some of the latest
thinking about integrated ecosystem manage-
ment. Identifying the geographic area subject
to the general concurrence, issued pursuant
to §506.35. may be appropriate on a case-by-
case basis; however, no change has been
made based on this comment.

Section 506.40.

One commenter recommended that §506.40
be amended to require applicants to provide
consistency certifications to the secretary of
the interior, as opposed to the council secre-
tary, and rely on the secretary of the interior
to forward a copy of the certification to the
council. The C2MA, 16 United States Code
Annotated, §1456(c)(3)(A) and (B), requires
applicants to attach consistency certifications
for an licenses and permits described in detail
in plans submitted to the secretary of the
interior. However, the CZMA, 16 United
States Code Annotated, §1456(c)(3)(A), re-
quires an applicants for federal Ecenses and
permits to submit consistency certifications to
the councfl. Routing consistency certifications
through the secretary of the interior to the
council is contrary to federal law and might
unnecessarily delay council consideration.
Therefore, no change was made based on
this comment.

Section 506.41.

One commenter recommended that §506.41
be amended to require that the "applicant"
provide public notice of consistency certifica-
tions on DCS plans. To ensure uniform public
notice, the council will publish notice of con-
sistency certifications. No change has been
made based on this comment.

Section 506.42.

Concerning §506.42(c), one commenter
stated that confusion may result from the
requirement that the council secretary shafl
place the action on the agenda of the earliest
council meeting at which consideration of the
action is 'reasonably practicable," and recom-
mended that the subsection be amended to
provide a minimum time limit or standardized
schedule. The second sentence of §506.42(c)
provides that if no regularly scheduled meet-
ing will ado* the council to consider the ac-
tion within 90 days, the chairman shall
schedule a special meeting to consider the
action. This provision clarifies that 'reason-
ably practicable" means no later than 90 days
after receipt of the consistency certification.
Therefore, no change has been made based
on this comment.

Section 506.50.

Regarding §506.50, one commenter ques-
tioned the need for council review of applica-

tions for federal assistance because, in
virtually all situations, the project win require
at least one state or federal permit. The
commenter stated that consistency issues
should not be raised in the context of funding.
Consistency review of federal assistance to
state and local governments is required by
the Code of Federal Regulations, Title 15,
Part 930, Subpart F. Throughout the CMP
development process, many people ex-
pressed a preference for early resolution of
consistency issues. The review of federal as-
sistance projects involves the cound at the
earfest stages of project development, prior
to commitment of significant resources to the
project. No change has been made to this
section based on this comment.

Concerning §506.50, one commenter re-
quested a definition of "the state single point
of contact for the Texas Review and Com-
ment System.' Section 506. 11 has been
amended to include a definition of "state sin-
gle point of contact, ' as suggested by this
commenter.

General Comments.

One commenter stated that the optimum reg-
ulatory structure for a CZMA program would
provide the TNRCC with authority over al
federal consistency matters, and suggested
that the GLO be designated to represent the
council as a statutory party at any permitting
agency upon a majority vote of the council.
The Texas Natural Resources Code,
§33.206(d), provides that the council shafl
review federal actions fa consistency with
the CMP goals and policies. Using separate
entities to conduct federal and state consis-
tency review may resuR in different applica-
tion and/or interpretation of the CMP goals
and policies. No change was made based on
this comment.

A commenter supported the language on fe-
deral consistency. No change was made
based on this comment.

One commenter questioned whether the
United States Navy's regulations are efigble
for rule consistency certification, as are state
agency rules, pursuant to §50520 of this title
(relating to Council Review and Certification
of Existing Agency Rules). The Code of Fe-
deral Regulations, Title 15, Part 930, upon
which Chapter 506 is based, does not provide
for rule certification for federal agencies. No
change was made based on this comment.

One commenter stated that consistency re-
views will frustrate the state goal of coordinat-
ing and streamlining the environmental per-
mitting process, and that the council's
authority to review agency actions for consis-
tency with the CMP is tantamount to another
separate permitting process that may double
regulatory lag, add considerably to develop-
ment costs, and amplify opportunities for friv-
olous reviews. The consistency review
process is not intended to be. nor is it, a
separate permitting process. Moreover, the
consistency review process includes mecha-
nisms to coordinate and streamline permitting
processes. The consistency review process
will evolve to accomplish the king-term goals
of coordinating and streamlining these pro-
cesses. No change was made based on this
comment.

One commenter disagreed with the conclu-
sion that the CMP wil have minimal fecal
impact. An additional cost/benefit analysis will
be prepared prior to federal approval of the
program. No change was made based on this
comment.

One commenter stated that the efficient and
continuous implementation of a federal con-
sistency process for the CMP depends, in
part, on institutionalizing the agreements and
procedures with each federal agency. The
commenter also stated that the spirit, intent,
role, and importance of these procedures can
be reinforced for existing and future agency
staff via MOAs signed by each agency with
the proper formality at the highest level The
GLO and the COE have discussed develop-
ment of an MOA regarding federal consis-
tency review of maintenance dredging
activities. Other federal agencies have also
expressed interest in developing MOAs to
ensure an easier transition. The cound win
coordinate with federal agencies to develop
MOAs. No change was made based on this
comment.

A commenter recommended addition of a
specific statement that the CMP wil not delay
processing a issuance of agency permits to
municipalities. The cound has worked dii-
gently to ensure that the CMP does not un-
reasonably delay the processing or issuance
of agency permits to any applicant However,
a statement promising no delay for a class of
applicants is inappropriate and may not be
true in isolated cases. Both the federal and
state consistency review processes include
deadlines for councfl action. If the council
does not meet these deadnes, the cound is
prohibited from exercising is review author-
ity. Therefore, no change was made based
on this comment.

Five commenters requested that the votes of
at least three cound members be required to
initiate council review of a federal action. Two
other commenters stated that §§506.26(a),
506.33(a), and 506.51 (a) should be revised to
require cound review of federal activities or
development projects upon referral by any
councfl member, rather than exclusively fimi-
ing this authority to the chairman. The Texas
Natural Resources Code, §33.206(4). pro-
vides that the council snal review a federal
action submitted to the cound by the council
chairman. The statute does not alow council
members to submit a federal action to the
cound for review. No change was made
based on these comments.

One commenter requested that the CMP pro-
vide specific means to review and veto COE
projects, when necessary. Another
commenter asked for clarification of the coun-
cil's authority to prohbft federal actions after
federal approval of the CMP. The CZMA does
not provide for a state "veto" of federal
agency actions (e.g., COE projects). Instead,
the council win review federal development
projects, when submitted by the chairman,
and either agree or disagree with the federal
agency's consistency determination. A coun-
cil decision to cSsagree with a federal consis-
tency determination does not prohbit the
federal agency from proceeding with the de-
velopment project. The cound will coordinate
with the COE and other federal agencies to
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ensure that their actions comply with the
CMP goats and policies to the maximum ex-
tent practicable. No change was made based
on this comment.
A commenter requested that the council des-
ignate someone to address items such as
•pre-consistency review' or to assist spon-
sors o! local activities under the CMP. The
staff of the GLO wiU be avaiabte to consult
with local sponsors and to provide technical
assistance on federal projects, as provided in
the Texas Natural Resources Code,
§33.204(d). No change was made based on
this comment.

Three commenters requested that federal
agencies be alowed to establish threshold
levels for federal actions. Another commenter
requested the establishment of the federal
thresholds prior to rule adoption. State agen-
cies and local governments may establish
thresholds for referral of their actions to the
council. As a product of state law, thresholds
are inappropriate in the federal consistency
process. However, general consistency
agreements and general concurrences, re-
spectively provided in §50628 and §506.35,
may be used to limit counci review of individ-
ual federal agency actions. No change was
made based on these comments.

A commenter stated that the federal consis-
tency provisions do not paraflel the state con-
sistency provisions. The federal consistency
process is necessarily different from the state
consistency process, due to the requirements
of the Code of Federal Regulations. Title 15,
Part 930. No changes were made based on
this comment,

One commenter stated that one good aspect
of the CMP is the requirement that federal
agencies must meet the state requirements
for consistency. No change was made based
on this comment.

One commenter stated that affected indus-
tries should be included in the consistency
review process. The Coastal Coordination
Act, Texas Natural Resources Code, Chapter
33, Subchapter F. establishes the council as
the governmental body responsible for con-
ducting state and federal consistency re-
views. This chapter and Chapter 505 of this
title (relating to Council Procedures for State
Consistency wfth Coastal Management Pro-
gram Goals and Policies), governing council
review of state agency and local government
actions, provide for public participation in the
review process. No change was made based
on this comment.

One commenter stated that the language
contained in the preamble to proposed Chap-
ter 506 limits national security considerations
to national emergencies. The preamble to
proposed Chapter 506 does not narrow
scope of national security considerations.
"National security* is identified in Chapter 10
of the CMP Document as 'in the national
interest.' and §501.13 of this title (relating to
Administrative Policies) requires state agen-
cies to consider the national interest when
making decisions. No change was made
based on this comment.

A commenter supported the language in the
preamble to proposed Chapter 506 regarding

the reasons why Texas is promulgating regu-
lations on federal consistency. No change
was made based on this comment.
One commenter stated that the phrase
•state's rights,* as used in the preamble to
proposed Chapter 506, is an inflammatory
statement that may polarize support for
and/or opposition to the CMP. The
commenter stated that characterizing federal
consistency as an opportunity for coordina-
tion, cooperation, and partnerships may be
more advantageous. The statement was not
intended to polarize support for and/or oppo-
sition to the program. Rather, I was intended
to recognize one of the prime benefits of
federal approval, namely federal agency com-
pliance with CMP policies. No change was
made based on this comment.

Groups and associations in opposition be-
cause they requested changes in, or other-
wise expressed dissatisfaction with, the
chapter were: Champion International Corpo-
ration; Chevron U.SA Production Company;
Exxon Chemical Company; Exxon Company,
U.SA; Freese and Nichols, Inc.; Greater
Houston Builders Association; Guff Coast
Waste Disposal Authority; Hoechst-Celanese
Corporation; Hollywood Marine, Inc.; Houston
Lighting and Power Company; Mitchell En-
ergy and Development Corporation; Mobi Oil
Corporation; Nueces County Economic De-
velopment Focus Group; Offshore Operators
Committee; Pennzoi Company; Philips Pe-
troleum Company; Port of Brownsville; Real
Estate and Economic Development Focus
Group: Shell Western E&P, Inc.; Texaco, Inc.;
Texas Chemical Council; Texas Department
of Agriculture; Texas Ecoiogists; Texas Mid-
Continent Oil and Gas Association (TMOGA);
Texas Ports Association; Texas Rafroad
Commission; Texas and Southwestern Cattle
Raisers Association; Texas Water Conserva-
tion Board; United States Department of the
Army (Corps of Engineers); United States
Department of Commerce (National Oceanic
and Atmospheric Administration); United
States Department of the Interior (Fish and
Wildlife Service); United States Department
of the Navy; Valero Refining Company.

Groups and associations expressing support
for the chapter were: Galveston Bay Founda-
tion.

The foflowing groups and associations were
neutral with regard to the adoption of this
chapter. National Marine Fsheries Service
(Habitat Conservation Division).

Groups and associations expressing general
support or opposition to the CMP are listed
under Chapter 501 of this title (relating to
Coastal Management Program).

The new sections are adopted pursuant to the
Texas Natural Resource Code, §33.204(a),
which provides the council with the authority
to promulgate rules that adopt the CMP goals
and policies and pursuant to Texas APA,
Subchapter A, §2001.004, which requires the
council to adopt rules of practice setting forth
the nature and requirements of all formal and
informal procedures.

§506JL Definitions. The following
words, terms, and phrases, when used in

this chapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

Applicant-Any individual, public or
private corporation, partnership, association,
or other entity organized or existing under
the laws of any state, or any state, regional,
or local government that, following man-
agement program approval, files an applica-
tion for a federal license or permit to
conduct an activity affecting the Texas
Coastal Management Program (CMP) area.

Applicant agency-Any unit of state
or local government or any related public
entity such as a special purpose district,
which, following federal CMP approval,
submits an application for federal assis-
tance.

Assistant administrator-The assis-
tant administrator for Coastal Zone Man-
agement, National Oceanic and
Atmospheric Administration, United States
Department of Commerce.

Associated facilities-All proposed
facilities:

(A) which are specifically
designed, located, constructed, operated,
adapted, or otherwise used, in full or in
major part, to meet the needs of a federal
action (e.g.. activity, development project,
license, permit, or assistance); and

(B) without which the fede-
ral action, as proposed, could not be con-
ducted.

CMP boundary-The CMP boundary
established in §503.1 of this title (relating to
the Coastal Management Program Bound-
ary).

Coastal area-The geographic area
comprising all the counties in Texas which
have any tidewater shoreline, including that
portion of the bed and water of the Gulf of
Mexico within the jurisdiction of the State
of Texas.

Consistency certifkation-The state-
ment submitted by an applicant for a federal
license or permit subject to federal consis-
tency review certifying that the proposed
activity complies with the CMP goals and
policies.

Consistency determination-The
statement and supporting documentation
submitted by a federal agency undertaking
or planning an activity subject to federal
consistency review certifying mat the activ-
ity is consistent with the CMP. to the maxi-
mum extent practicable.

Consistent to the maximum extent
practicable-Being fully consistent with the
CMP unless compliance is prohibited based
upon the requirements of existing law.

Federal action-A federal activity, fe-
deral license or permit, or federal assistance
as defined in this section.

Federal activity-Any function per-
formed by or on behalf of a federal agency
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in the exercise of its statutory responsibili-
ties including federal development projects
but not issuance of a federal license or
permit

Federal assistance-Assistance pro-
vided under a federal program to an appli-
cant agency through grant or contractual
arrangements, loans, subsidies, guarantees,
insurance, or other forms of financial aid.

Federal license or permit-Any au-
thorization, certification, approval, or other
form of permission which any federal
agency is empowered to issue to an appli-
cant, including renewals and major amend-
ments of federal license and permit
activities not previously reviewed by the
state, renewals and major amendments of
federal license and permit activities previ-
ously reviewed by the state which are filed
after, and are subject to. amendments not in
existence at the time of original state re-
view, and renewals and major amendments
of federal license and permit activities pre-
viously reviewed by the state which will
cause effects within the CMP area substan-
tially different from those originally re-
viewed by the state.

Interagency coordination group-For
purposes of the general agreement in
§50628 of this title (relating to General
Consistency Agreements), a group estab-
lished to review proposed federal develop-
ment projects and whose duties include,
among other things, advising on the consis-
tency determination. Voting members of the
group shall include, at a minimum, repre-
sentatives of the local project sponsor and
federal and state natural resource and regu-
latory agencies with jurisdiction over the
project The group shall seek and promote
broad participation by local governments
and coastal citizen groups.

Outer continental shelf (OCS)
plan-Any plan for the exploration or devel-
opment of. or production from, any area
which has been leased under the Outer Con-
tinental Shelf Lands Act (43 United States
Code Annotated, §§1331-1356) and the reg-
ulations promulgated thereunder, which is
submitted to the secretary of the interior or
a designee following CMP approval and
which describes in detail federal license or
permit activities.

State single point of contact-The
state single point of contact for the Texas
Review and Comment System as defined by
1 TAG §5.194 (relating to Definitions).

§506.12. Federal Actions Subject to the
Coastal Management Program.

(a) For purposes of this section, the
following federal actions within the CMP
boundary may adversely affect coastal natu-
ral resource areas (CNRAs):

(1) Federal Activities and De-
velopment Projects:

(A) United States Depart-
ment of the Interior. Minor and technical
modifications to the boundaries of the
Coastal Barrier Resource System under 16
United States Code Annotated. §3503(c);

(B) United States Environ-
mental Protection Agency. Selection of re-
medial actions under 42 United States Code
Annotated. §9604(c);

(Q United States Army
Corps of Engineers:

(i) small river and harbor
improvement projects under 33 United
States Code Annotated, §577;

(ii) water resources devel-
opment projects under 42 United States
Code Annotated. §1962d-5;

(iii) small flood control
projects under 33 United States Code Anno-
tated. §701s;

(iv) small beach erosion
control projects under 33 United States
Code Annotated. §426g;

(v) operation and mainte-
nance of civil works projects under the
Code of Federal Regulations. Title 33. Parts
335 and 338; and

(vi) dredging projects un-
der the Code of Federal Regulations. Title
33. Part 336;

(vii) approval for projects
for the prevention or mitigation of damages
to shore areas attributable to federal naviga-
tion projects pursuant to 33 United States
Code Annotated, §4261;

(viii) approval for pro-
jects for the placement on state beaches of
beach-quality sand dredged from federal
navigation projects pursuant to 33 United
States Code Annotated, §426j;

(D) Federal Emergency
Management Agency:

(i) model floodplain ordi-
nances;

(ii) promulgation of
floodplain rules; and

(iii) approval or suspen-
sion of a community's eligibility to sell
flood insurance under the Code of Federal
Regulations. Title 44, Part 59. Subpart B;

(E) General Services Admin-
istration:

(i) acquisitions under 40
United States Code Annotated. §602 and
§603; and

(ii) construction under 40
United States Code Annotated. §605;

(F) All federal agencies. All
other development projects.

(2) Federal License and Permit
Activities:

(A) Environmental Protec-
tion Agency:

(i) National Pollution
Discharge Elimination System (NPDES)
permits under 33 United States Code Anno-
tated, §1342;

(ii) ocean dumping per-
mits under 33 United States Code Anno-
tated. §1412;

(iii) approvals under 42
United States Code Annotated. §6924(d);
and

(iv) approvals of National
Estuary Program Comprehensive Conserva-
tion Management Plans under 33 United
States Code Annotated. §1330f;

(B) United States Army
Corps of Engineers:

(i) ocean dumping per-
mits under 33 United States Code Anno-
tated. §1413;

(ii) dredge and fill per-
mits under 33 United States Code Anno-
tated. §1344;

(iii) permits under 33
United States Code Annotated. §401;

(iv) permits under 33
United States Code Annotated. §403; and

(v) Memoranda of Agree-
ment for mitigation banking;

(Q United States Depart-
ment of Transportation:

(i) approvals under 23
United States Code Annotated. §106; and

(ii) approvals under 33
United States Code Annotated. §525;

(D) Federal Aviation Ad-
ministration. Certificates under 49 United
States Code Annotated, §1432;

(E) Federal Energy Regula-
tory Commission:

(i) certificates under 15
United States Code Annotated. §717f.

(ii) licenses under 16
United States Code Annotated. §797(e;: and
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(iii) exemptions under 16
United States Code Annotated, §2705(d);

(F) Nuclear Regulatory
Commission. Licenses under 42 United
States Code Annotated. $2133.

(3) State and Local Government
Applications for Federal Assistance.

(A) United States Environ-
mental Protection Agency. Funding for
nonpoint source (NFS) abatement to cities
with populations exceeding 100.000 under
33 United States Code Annotated. $1329.

(B) United States Depart-
ment of Transportation. Federal assistance
for construction of roads or rights-of-way
for which an environmental impact state-
ment (EIS) or environmental assessment
(EA) is prepared.

(b) For purposes of this section, the
following are federal actions outside the
CMP boundary but within DCS waters, or
on excluded federal land located within the
coastal area, that may adversely affect
CNRAs.

(1) Federal Activities and De-
velopment Projects: All federal agencies.
Activities in OCS waters or within the
coastal area occurring within federal lands
excluded from the CMP boundary but
which may adversely affect CNRAs.

(2) Federal License and Permit
Activities:

(A) United States Depart-
ment of the Interior:

(i) permits under 43
United States Code Annotated. §1340. in
OCS waters; and

(ii) rights-of-way under
43 United States Code Annotated. §1334(e).
in OCS waters;

(B) Environmental Protec-
tion Agency:

(i) NPDES permits under
33 United States Code Annotated. §1342, in
OCS waters;

(ii) ocean dumping per-
mits 33 United States Code Annotated.
§1412. in OCS waters;

(O United States Army
Corps of Engineers. Ocean dumping per-
mits under 33 United States Code Anno-
tated. §1413. in OCS waters;

(D) United States Depart-
ment of Transportation: Deep water port

licenses under 33 United States Code Anno-
tated. §1503. in OCS waters.

(3) OCS Exploration. Develop-
ment, and Production Activities. United
States Department of the Interior.

(A) OCS activities described
in detail in OCS plans, including pipeline
activities, that may adversely affect
CNRAs;

(B) OCS lease sales within
the western and central Gulf of Mexico
under 43 United States Code Annotated.
§1337.

(c) In the event that an activity fall-
ing below thresholds for referral approved
under Chapter 505, Subchapter B of this
tide (relating to Council Certification of
State Agency Rules and Approval of
Thresholds for Referral) requires both a fe-
deral permit or license under Chapter 506 of
this title (relating to Council Procedures for
Federal Consistency with Coastal Manage-
ment Program Goals and Policies) and an
equivalent state permit, authorization, or ac-
tion under Chapter 505 of this title (relating
to Council Procedures for State Consistency
with Coastal Management Program Goals
and Policies), the council shall determine
the consistency of the state action using the
process provided in Chapter 505 of this title
(relating to Council Procedure for State
Consistency with Coastal Management Pro-
gram Goals and Policies) in lieu of deter-
mining consistency of die federal action
using the process prescribed in Chapter 506
of this title (relating to Council Procedures
for Federal Consistency with Coastal Man-
agement Program Goals and Policies). The
determination regarding the consistency of
the state action under Chapter 505 of this
title (relating to Council Procedures for
State Consistency with Coastal Manage-
ment Program Goals and Policies) shall
constitute the state's consistency concur-
rence or objection for the equivalent federal
action.

(d) In the event that an activity
above thresholds for referral approved un-
der Chapter 505. Subchapter B of this title
(relating to Council Certification of State
Agency Rules and Approval of Thresholds
for Referral) requires both a federal permit
or license- and an equivalent state permit,
authorization, or action under Chapter 505
of this title (relating to Council Procedures
for State Consistency with Coastal Manage-
ment Program Goals and Policies), the
council shall, upon the request of the appli-
cant, direct that either the consistency of the
state action be determined using the process
provided in Chapter 5057 of this title (relat-
ing to Council Procedures for State Consis-
tency with Coastal Management Program
Goals and Policies) or the consistency of

the federal action be determined using the
process prescribed in Chapter 506 of this
title (relating to Council Procedures for Fe-
deral Consistency with Coastal Manage-
ment Program Goals and Policies), but not
both. The determination regarding consis-
tency under the process selected by the
council shall constitute the state's determi-
nation regarding consistency of the equiva-
lent federal or state action.

§50620. Consistency Determinations for
Federal Activities and Development Pro-
jects. At the earliest practicable time, but
in no event later than 90 days prior to final
approval, a federal agency considering the
approval of a federal activity or develop-
ment project listed in §506.12 of this title
(relating to Federal Actions Subject to the
Coastal Management Program) shall pro-
vide the council secretary with a consis-
tency determination that includes the
following information:

(1) a brief statement, based
upon an evaluation of die relevant CMP
provisions, indicating whether or not the
proposed activity or development project
will be undertaken in a manner consistent
with the CMP. to the maximum extent prac-
ticable; and

(2) a detailed description of the
proposed activity or development project
and its associated facilities which is ade-
quate to permit an yssf-wwt of their prob-
able effects on CNRAs. and comprehensive
data and information sufficient to support
the federal agency's consistency statement.
The amount of detail in the statement evalu-
ation, activity description, and supporting
information shall be commensurate with the
expected effects of the activity or develop-
ment project on CNRAs. While federal
agencies must be consistent to die maxi-
mum extent practicable with the enforce-
able, mandatory policies of the CMP. the
agencies need only demonstrate adequate
consideration of policies which are in the
nature of recommendations Federal agen-
cies need not evaluate effects for which the
CMP does not contain mandatory or recom-
mended policies.

§50621. Notification of Negative Determi-
nations.

(a) If a federal agency determines
that a proposed activity or development pro-
ject listed in §506.12 of this title (relating to
Federal Actions Subject to die Coastal Man-
agement Program) will not adversely affect
any CNRA. die federal agency shall at the
earliest practicable time, but in no event
later than 90 days prior to final approval,
provide the chairman of die council with a
notification briefly providing the reasons for
the federal agency's negative determination.
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(b) The chairman of the council, in
coordination with the governor's office,
may seek secretarial mediation (as provided
in the Code of Federal Regulations. Title
15. Part 930. Subpart G. $930.110 et seq)
whenever a serious <Ji5flgT«yjn"nr arises over
a negative determination.

§506.22. General Consistency Determina-
tions for Proposed Activities.

(a) Federal agencies may provide a
general consistency determination, in ac-
cordance with the Code of Federal Regula-
tions. Title 15. Part 930. Subpart C.
§930.37(b), for repeated activities other
than development projects whkh cumula-
tively may adversely affect CNRAs.

(b) If a federal agency issues a gen-
eral consistency determination, the federal
agency shall periodically consult with the
council to discuss the manner in whkh the
incremental actions are being undertaken.

§50623. Consistency Determinations for
Development Projects.

(a) Federal agencies may provide a
single consistency determination for a pro-
posed development project, in accordance
with the Code of Federal Regulations. Title
15. Part 930. Subpart C. §930.37(c). where
the agency has sufficient information to de-
termine consistency from planning to com-
pletion.

(b) In cases where decisions related
to a proposed development project will be
made in phases based upon developing in-
formation, and the federal agency retains
the discretion to implement alternative deci-
sions on the basis of such information, a
consistency determination shall be required
for each decision in accordance with the
Code of Federal Regulations. Tide 15. Part
930. Subpart C. §930.37(c).

§50624. Consistency Determinations for
Activities Initiated Prior to Federal Ap-
proval of the Coastal Management Pro-
gram.

(a) Federal agencies shall provide a
consistency determination for ongoing ac-
tivities listed in §506.12 of this tide (relat-
ing to Federal Actions Subject to the
Coastal Management Program), other than
development projects, initiated prior to fe-
deral approval of the CMP where the
agency retains discretion to reassess and
modify the activity. In accordance with the
Code of Federal Regulations. Title 15. Part
9?" Subpart C. §930.38(a). federal agen-
cies snail provide the council with a consis-
tency determination for .-.:ch ongoing
activities nc later than 120 _;/s after pro-
gram approval.

(b) Federal agencies shall provide a
consistency determination, in accordance
with the Code of Federal Regulations. Title
15. Part 930. Subpart C. §930.38(b). for
phased development projects described in
§506.23(b) of mis title (relating to Consis-
tency Determinations for Development Pro-
jects) and initiated prior to federal approval
of the CMP, for those phases of the project
for which the agency retains discretion to
reassess and modify the activity following
CMP approval

(c) Notwithstanding the require-
ments of §506.26 of this title (relating to
Referral of Federal Activities and Develop-
ment Projects), the council does not intend
to refer a consistency determination for on-
going maintenance of commercially naviga-
ble channels for projects initiated prior to
federal approval of the CMP. if the council
and the United States Army Corps of Engi-
neers agree to an extension of the deadline
for council response to the consistency de-
termination, as provided in the Code of
Federal Regulations. Title 15. Part 930,
Subpart C, §930.41(b).

§50625. Public Notice and Comment.

(a) Upon receipt of a consistency
determination, the council secretary shall
publish public notice of the consistency de-
termination in the Texas Register.

(b) The publk notice shall provide
a summary of the proposed activity, an-
nounce the availability of the consistency
determination for inspection, and request
that comments be submitted to the council
secretary within 30 days of publication in
the Texas Register.

(c) When appropriate, the chairman
may extend the publk comment period or
schedule a public hearing on:

(1) the consistency determina-
tion; and

(2) whether referral to th e
council is appropriate.

(d) After the close of the publk
comment period, the chairman shall issue a
written decision to refer the matter to the
council or not to refer the matter to the
council for action. Upon issuance of the
chairman's decision, the council secretary
shall immediately notify the council mem-
bers, applicant, federal agency, and other
affected parties, if any.

§50626. Referral of Federal Activities and
Development Projects.

(a) The council shall review any fe-
deral activity or development project that
the chairman refers to the council for re-
view.

(b) To refer a federal activity or
development project to the council, the
chairman must submit the action to the
council secretary in writing.

(c) The council secretary shall
place the action on the agenda of the earli-
est council meeting at which consideration
of the federal activity or development pro-
ject is reasonably practicable.

(d) If the council does not issue a
final decision, either agreeing with or dis-
agreeing with a federal agency's consis-
tency determination, within 45 days of the
date the council secretary receives a consis-
tency determination with all required infor-
mation, then the chairman shall notify the
federal agency of the status of the review
and the basis for further delay.

(e) The federal agency may pre-
sume council agreement with the federal
agency's consistency determination 45 days
after the date the council secretary receives
a consistency determination with all re-
quired information, unless the chairman re-
quests an extension of time to review the
matter. Federal agencies shall approve the
first request for an extension of 15 days or
less. In considering whether a longer or
additional extension period is appropriate,
federal agencies should consider the magni-
tude and complexity of. or the information
contained in, the consistency determination.

(f) A federal agency shall not grant
final approval for an activity or develop-
ment project identified in §506.12 of this
tide (relating to Federal Actions Subject to
the Coastal Management Program) until af-
ter the expiration of 90 days from the date
the federal agency provides the council sec-
retary with its consistency determination,
unless the federal agency and the council
agree to an alternative period of time.

§50627. Council Hearing to Review Fede-
ral Activities and Development Projects.

(a) Following referral of a federal
activity or development project, the council
shall review and either agree with or dis-
agree with the consistency determination
within 90 days of the date the council secre-
tary received the consistency determination.

(b) The council secretary shall, by
certified mail or hand delivery, provide no-
tice of the hearing at which the council will
review the federal activity or development
project to the federal agency.

(c) If the council decides to dis-
agree with a consistency determination, the
council shall notify the federal agency and
the Mgigfrflfif administrator of its decision to
disagree with the consistency determination.

(c The council's decision to dis-
agree wiifi the consistency determination
shall include:
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(1) a description of how the pro-
posed activity is inconsistent with specific
CMP goals and policies;

(2) a description of any avail-
able alternative measures that would permit
the proposed activity to be conducted in a
manner CT^yyfrqt to the maximum extent
practicable with the CMP; and

(3) in cases where the council's
decision to disagree is based upon a finding
that the federal agency failed to supply suf-
ficient information, the council shall include
a description of the nature of the informa-
tion requested and the necessity of having
such information to determine the consis-
tency of the federal activity with the CMP.

(e) The chairman of the council, in
coordination with the governor's office,
may seek secretarial mediation (as provided
in Code of Federal Regulations, Title 15,
Part 930. Subpart G. §930. 110 et seq)
whenever a serious disagreement arises over
a consistency determination.

§50628. General Consistency Agreements.

(a) The council may issue a general
consistency agreement with respect to a fe-
deral activity or development project. If the
conditions of a general consistency agree-
ment are satisfied, the federal activity or
development project is deemed consistent,
to the maximum extent practicable, with the
CMP goals and policies and will not be
subject to council review under §505.26 of
this title (relating to Referral of Federal
Activities and Development Projects).

(b) The council shall issue a gen-
eral consistency agreement for a federal
development project for which:

(1) the federal agency has
elected to establish an interagency coordina-
tion group whose duties include advising
the federal agency on the consistency of the
project

(2) the interagency coordination
group includes among its voting members a
minimum of three council members from
natural resource agencies or their repre-
sentatives;

(3) the interagency coordination
group, including a majority of the council
members or their representatives on the
interagency coordination group, finds that
the federal development project is consis-
tent, to the maximum extent practicable.
with the CMP goals and policies; and

(4) the federal agency adopts the
finding of the interagency coordination
group and submits it to the council as its
consistency determination for the project

(c) Disposal or placement of
dredged material in existing dredge disposal
sites identified and actively used as de-

scribed in an environmental assessment or
environmental impact statement issued prior
to the effective date of this chapter shall be
presumed consistent with §501.14(j)(l) of
this title (relating to Policies for Specific
Activities and Coastal Natural Resource Ar-
eas), unless such existing disposal or place-
ment is modified in design, size, use, or
function, provided mat the material is gen-
erated by maintenance dredging of commer-
cially navigable waterways for which a
federal development project undergoes eval-
uation pursuant to the interagency coordina-
tion group process under subsection (b) of
this section and such process was initiated
prior to the adoption of this chapter, and
provided further, if the interagency coordi-
nation group approves the project that re-
quires disposal or placement in confined
sites and/or beneficial use of the dredged
material from those waterways and results
in cessation of open water disposal of
dredged material and such project is autho-
rized in a final supplemental environmental
impact statement.

§50630. Consistency Certifications for Fe-
deral License and Permit Activities.

(a) Upon filing an application for a
federal license or permit listed under
§506.12 of this title (relating to Federal
Actions Subject to the Coastal Management
Program), the applicant shall provide to the
council secretary a consistency certification
that reads as follows: The proposed activity
complies with Texas' approved CMP and
will be conducted in a manner consistent
with such program.

(b) The applicant shall include with
the consistency certification all of the fol-
lowing information:

(1) a detailed description of the
proposed activity and its associated facili-
ties which is adequate to permit an assess-
ment of their probable effects on CNRAs.
Maps, diagrams, technical data, and other
relevant material must be submitted when a
written description will not adequately de-
scribe the proposed activity. The applicant
may submit the federal application and all
supporting material provided to the federal
agency to meet the requirements of this
paragraph, if the application and supporting
material contain the required material;

(2) a list identifying all federal,
state, and local permits or authorizations
subject to the CMP and required for the
proposed activity and its associated facili-
ties;

(3) a brief assessment relating to
the relevant elements of the CMP and the
probable effects of the proposed activity
and its associated facilities on CNRAs; and

(4) a brief set of findings, de-
rived from the assessment, indicating that

the proposed activity, its associated facili-
ties, and their effects are all consistent with
the provisions of the CMP. Whik federal
license and permit activities must be consis-
tent with the enforceable, mandatory poli-
cies of the CMP. applicants need only
demonstrate adequate consideration of poli-
cies which are in the nature of recommen-
dations. Applicants need not make findings
with respect to effects for which the CMP
does not contain mandatory or recom-
mended policies.

(c) Applicants shall to the extent
practicable, consolidate related federal li-
censes and permits identified in §506.12 of
this title (relating to Federal Actions Subject
to the Coastal Management Program) to
assist the council in minimising duplication
of effort and unnecessary delays by review-
ing all licenses and permits relating to a
project at the same time.

(d) If the council has not notified
the applicant within 15 days that additional
information is required, the certification
shall be considered complete for purposes
of activating the time periods within which
the council must act on the certification.

§506Jl. Council Assistance. Upon re-
quest of the applicant, the council shall
provide assistance for development of the
assessment and findings ypqpfaffd by
§506.30(b)(4) and (5) of this title (relating
to Consistency Certifications for Federal Li-
cense and Permit Activities).

§50632. Public Notice and Comment.

(a) Upon receipt of a consistency
certification, the council secretary shall
publish public notice of the consistency cer-
tification in the Texas Register.

(b) The public notice shall provide
a summary of the proposed activity, an-
nounce the availability of the consistency
certification for inspection, and request that
comments be submitted to the council sec-
retary within 30 days of publication in the
Texas Register.

(c) When appropriate, the chairman
may extend the public comment period or
schedule a public hearing on:

(1) the consistency certifica-
tion; and

(2) whether referral to the coun-
cil is appropriate.

(d) After the close of the public
comment period, the chairman shall issue a
written decision to refer the matter to the
council or not to refer the matter to the
council for action. Upon issuance of the
chairman's decision, the council secretary
shall immediately notify the council mem-
bers, applicant, federal agency, and other
affected parties, if any.
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§50633. Referral of Federal License or
Permit.

(a) The council shall review any fe-
deral license or permit that the chairman
refers to the council for review.

(b) To refer a federal license or per-
mit to the council, the chairman must sub-
mit the request for referral to the council
secretary in writing.

(c) The council secretary shall add
the action to the agenda of the earliest
council meeting at which consideration of
the action is reasonably practicable. If no
regularly scheduled council meeting will al-
low the council to complete a review of the
action within 90 days of receipt of the
consistency certification, the council secre-
tary shall notify the chairman, who shall
schedule a special meeting to consider the
action and any other appropriate matters.

(d) If the council has not issued a
decision with respect to a federal license or
permit within 90 days of the date when the
council secretary receives a consistency cer-
tification with all required information, then
the chairman shall notify the applicant and
the federal agency of the status of the re-
view and the basis for further delay.

(e) If the chairman does not refer a
federal license or permit to the council
within 90 days of the date when the council
secretary receives a consistency certification
with all required information, men that ac-
tion is conclusively presumed to be consis-
tent with the CMP.

§50634. Council Hearing to Review Fede-
ral License or Permit.

(a) Following referral of a federal
license or permit, the council shall review
and either concur with or object to the
consistency certification within 180 days of
the date when the council secretary received
the consistency certification.

(b) The council secretary shall, by
certified mail or hand delivery, provide no-
tice of the hearing at which the council will
review the federal license or permit to the
federal agency and the applicant

(c) If the council decides to object
to a consistency certification, the council
shall notify the applicant, the federal
agency, and the assistant administrator.

(d) The council's objection shall in-
clude:

(1) a description of how the pro-
posed activity is inconsistent with specific
CMP goals and policies;

(7) a description of any avail-
able alternative measures that would permit
the proposed c.-Llvi:% ro be conducted in -
manner consisten: *-ith uie CMP

(3) in cases where the council
objects on the grounds of insufficient infor-
mation, a description of the nature of the
information requested and the necessity of
having such information to determine the
consistency of the activity with the CMP;
and

(4) a statement informing the
applicant of a right of appeal to the secre-
tary of commerce on the grounds that the
proposed activity is consistent with the ob-
jectives or purposes of the federal Coastal
Zone Management Act (CZMA). 16 United
States Code Annotated, §§1451-1464. or is
necessary in the interest of national security
as provided in the Code of Federal Regula-
tions. Tide 15. Part 930. Subpart H.
§930.120 et seq.

(e) If the council objects to a con-
sistency certification related to a federal
license or permit, the federal agency shall
not issue the federal license or permit, ex-
cept as provided in the appeals process es-
tablished in the Code of Federal
Regulations. Tide 15. Part 930. Subpart H,
§930.120 et seq.

§50635. General Concurrence. The coun-
cil may develop general concurrences in
accordance with the Code of Federal Regu-
lations. Title 15. Part 930. Subpart D.
§93033(c).

§506.40. Consistency Certifications for
Outer Continental Shelf Exploration, Devel-
opment, and Production Activities.

(a) Upon submission to the secre-
tary of the interior or designee of an DCS
plan, which must include a Aft»\\fA descrip-
tion of the federal license or permit activi-
ties listed in §506.12(b}(3) of this title
(relating to Federal Actions Subject to the
Coastal Management Program), the person
submitting the plan shall provide the coun-
cil secretary with a copy of the plan along
with a consistency certification that reads as
follows: The proposed activities described
in detail in this plan comply with Texas'
approved CMP and will be conducted in a
manner consistent with such program.

(b) The person submitting the plan
shall include all of the following informa-
tion in support of the consistency certifica-
tion:

(1) a detailed description of the
proposed activities and their associated fa-
cilities which is adequate to permit an as-
sessment of their probable effects on
CNRAs. Maps, diagrams, technical data,
and other relevant material must be submit-
ted when a written description will not ade-
quately describe the proposed activities;

(2) a list identifying all federal.
state, and local permits or authorizations
subject to iht CMP and required for th?

proposed activities aau ii»c- — cc::-."-1 f-»-
cilities;

(3) a brief assessment relating
the probable effects of the activities and
thek associated facilities on CNRAs to the
relevant elements of the CMP. and

(4) a brief set of findings, de-
rived from the assessment, indicating that
each of the proposed activities, their associ-
ated facilities, and their effects are all con-
sistent with the provisions of the CMP.
While those activities listed in §506.12 of
this title (relating to Federal Actions Subject
to the Coastal Management Program) must
be consistent with the enforceable, manda-
tory policies of the CMP. the person sub-
mitting the plan need only demonstrate
adequate consideration of policies which are
in the nature of recommendations. Appli-
cants need not make findings with respect
to effects for which the CMP does not
contain mandatory or recommended poli-
cies.

(c) The council strongly encourages
persons submitting plans to consolidate
those related federal licenses and permits
which are not required to be described in
detail in the plan but which are subject to
council review to assist the council in mini-
mizing duplication of effort and unneces-
sary delays by reviewing all licenses and
permits relating to a project at the same
time.

(d) If the council has not notified
the person submitting the plan within 15
days that additional information is required,
the certification shall be considered com-
plete for purposes of activating the time
periods within which the council must act
on the certification.

§506.41. Public Notice and Comment.

(a) Upon receipt of a consistency
certification, the council secretary shall
publish public notice of the consistency cer-
tification in the Texas Register.

(b) The public notice shall provide
a summary of the proposed activity, an-
nounce the availability of the consistency
certification for inspection, and request that
comments be submitted to the council sec-
retary within 30 days of publication in the
Texas Register.

(c) When appropriate, the chairman
may extend the public comment period or
schedule a public hearing on:

(1) the consistency certifica-
tion; and

(2) whether referral to the coun-
cil is appropriate.

(d) After the cbse of the public
comment period, the chairman shall issue ;
written decision to refer the matter to th
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council or not to refer the matter to the
council for action. Upon issuance of the
chairman's decision, the council secretary
shall immediately notify the council mem-
bers, applicant, federal agency, and other
affected parties, if any.

§506.42. Referral cf Federal License or
Permit Described in Outer Continental
Shelf Plan.

(a) The council shall review any fe-
deral license or permit described in detail in
an OCS plan that the chairman refers to the
council for review.

(b) To refer a federal license or per-
mit to the council, the chairman must sub-
mit the request for referral to the council
secretary in writing.

(c) The council secretary shall
place the action on the agenda of the earli-
est council meeting at which consideration
of the action is reasonably practicable. If no
regularly scheduled council meeting will al-
low the council to act on the action within
90 days of receipt of the consistency certifi-
cation, the council secretary shall notify the
chairman, who shall schedule a special
meeting to consider the action and any other
appropriate matters.

(d) If the council has not issued a
decision with respect to a federal license or
permit within 90 days of the date the coun-
cil secretary received the consistency certi-
fication with all required information, then
the chairman shall notify the person submit-
ting the plan, the secretary of the interior,
and the assistant administrator of the status
of the review and the basis for further de-
lay. If written notice is not postmarked
within the 90 days provided for in mis
subsection, then the council's concurrence
with the consistency certification shall be
conclusively presumed.

(e) If the chairman does not refer a
federal license or permit to the council
within 90 days of the date the council secre-
tary receives a consistency certification with
all required information, then the council's
concurrence with the consistency certifica-
tion shall be conclusively presumed.

(f) If the council has not issued a
decision with respect to a federal license or
permit within 180 days of the date the
council secretary receives a consistency cer-
tification with all required information, then
the council's concurrence with the consis-
tency certification shall be conclusively pre-
sumed.

§506.43. Council Hearing to Review Fede-
ral License or Permit Described in Outer
Continental Shelf Plan.

(a) Following referral of a federal
license or permit, the council shall review

and either concur with or object to the
consistency certification within 180 days of
the date the council secretary received the
consistency certification.

(b) The council secretary shall, by
certified mail or hand delivery, provide no-
tice of the hearing at which the council will
review the federal license or permit to the
person submitting the plan, the secretary of
the interior, and the assistant administrator.

(c) If the council decides to object
to a consistency certification, the council
shall notify the person submitting the plan,
the secretary of the interior, and the assis-
tant administrator.

(d) The council's objection shall
include for each license or permit activity
objected to:

(1) a description of how the pro-
posed activity is inconsistent with specific
CMP goals and policies;

(2) a description of any avail-
able alternative measures that would permit
the proposed activity to be conducted in a
manner consistent with the CMP;

(3) in cases where the council
objects on the grounds of insufficient infor-
mation, a description of the nature of the
information requested and the necessity of
having such information to determine the
consistency of the activity with the CMP;
and

(4) a statement informing the
person submitting the plan of a right of
appeal to the secretary of commerce on the
grounds that the proposed activity is consis-
tent with the objectives or purposes of the
CZMA or is necessary in the interest of
national security as provided in the Code of
Federal Regulations. Title 15. Part 930.
Subpart H. §930.120 et seq.

(e) If the council objects to a con-
sistency certification related to a federal
license or permit described in detail in a
plan, the federal agency shall not issue the
federal license or permit, except as provided
in the appeals process established in the
Code of Federal Regulations. Title 15, Part
930, Subpart H. §930.120 et seq.

§506.44. Effect of Council Concurrence.

(a) If the council either issues a
concurrence or is conclusively presumed to
concur with the consistency certification of
a person submitting a plan, then the person
submitting the plan shall not be required to
submit additional consistency certifications
to the council secretary for the federal li-
censes and permits to which the concur-
rence applies.

(b) To allow the council to monitor
those license and permit activities described
in detail in a plan whose consistency certifi-

cation has received council concurrence, the
person submitting the plan shall provide the
council secretary with copies of applications
for those license and permit activities.

§506 JO, Notice to the Council of Applica-
tions for Federal Assistance.

(a) The state single point of contact
shall provide the council secretary with cop-
ies of all applications for federal assistance
listed in §506.12 of this title (relating to
Federal Actions Subject to the Coastal Man-
agement Program).

(b) The council secretary shall dis-
tribute copies of the applications to all
council members.

§50631. Referral of Applications for Fede-
ral Assistance.

(a) The council shall review any
application for federal assistance that the
chairman refers to the council for review.

(b) To refer an application for fede-
ral assistance to the council, the chairman
must submit the request for referral to the
council secretary in writing.

(c) The council secretary shall add
the application to the agenda of the earliest
council meeting at which consideration of
the action is reasonably practicable.

(d) If the chairman does not refer
an application to the council within 30 days
of the date the council secretary receives a
copy of the application, then the application
is conclusively presumed to be consistent
with the CMP.

§50632. Council Hearing to Review Appli-
cations for Federal Assistance.

(a) Following referral of an applica-
tion for federal assistance, the council shall
review and either concur with or object to
the application for federal assistance within
the schedule established in the regulations
governing the Texas Review and Comment
System (1 TAC §5.191 et seq. relating to
Introduction and General Provisions of
Texas Review and Comment System).

(b) The council secretary shall, by
certified mail or hand delivery, provide no-
tice of the hearing at which the council will
review the application for federal y??'stiiref
to the applicant, the federal agency, and the
assistant administrator.

(c) The council's objection shall in-
clude:

(1) a description of how the pro-
posed activity is inconsistent with specific
CMP goals and policies;

(2) a description of any avail-
able alternative measures that would permit
the proposed activity to be conducted in a
manner consistent with the CMP;



(3) in cases where the council
objects on the grounds of insufficient infor-
mation, a description of the nature of the
information requested and the necessity of
having such information to determine the
consistency of the activity with the CMP;
and

(4) a statement informing the
applicant of a right of appeal to the secre-
tary of commerce on the grounds that the
proposed activity is consistent with the ob-
jectives or purposes of the CZMA or is
necessary in the interest of national security
as provided in the Code of Federal Regula-
tions. Title 15. Part 930. Subpart H,
§930.120 et seq.

(d) If the council objects to an ap-
plication for federal assistance, the federal
agency shall not approve assistance for the
activity, except as provided in the appeals
process established in the Code of Federal
Regulations. Title 15. Part 930. Subpart H.
§930.120 et seq.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 19,
1994.

TRO-9448290 Garry Mauro
Chairman
Coastal Coordination

Council

Effective date: June 15. 1994

Proposal publication date: March 18, 1994

For further information, please call: (512)
305-9129

TITLE 34. PUBLIC FI-
NANCE

Part IX. Texas Bond
Review Board

Chapter 181. Bond Review
Board

Subchapter A. Bond Review
Rules

• 34 TAG §§181.2, 181J, 181.12
The Texas Bond Review Board adopts
amendments to §1812 and §181.3. and new
§181.12, concerning policies and procedures,
without changes to the proposed text as pub-
lished in the Jury 15, 1994, issue of the Texas
Register (19 TexReg 5456).

The amendments clarify procedures, and the
new section clarifies agency poBcy on
charges for public records, in compliance with
Texas Civil Statutes. Artide 6252-1 ?2 which
require agencies to adopt rules specifying
•charges for public records.

No comments were received regarded adop-
tion of the amendments and new section.

The amendments are adopted under §3,
Chapter 1078. Acts of the 70th Legislature,
Regular Session. 1987 (Texas Civ! Statutes,
Artide 717K-7). which gives the Texas Bond
Review Board the authority to adopt rules
governing application for review, the review
process, and reporting requirements involved
in the issuance of state bonds. The new sec-
tion is adopted in compliance with actions
taken by the 73rd Texas Legislature in House
Bail 009 in relation to Texas Civil Statutes,
Article 6252-1 7a, which require agencies to
adopt rules specifying charges for copies of
open records.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

issued in Austin, Texas, on September 9,
1994.

TRD-9448366 Albert L Bacartose
Executive Director
Texas Bond Review Board

Effective date: October 11, 1994

Proposal publication date: July 15, 1994

For further information, please cafl: (512)
463-1741

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part VI. Texas Department
of Criminal Justice

Chapter 157. State Jail Felony
Facilities

• 37 TAG §§157.87, 157.91, 157.95
The Texas Department of Criminal Justice
adopts amendments to §§157. 87, 157.91,
and 157.95, concerning state jal felony facili-
ties, without changes to the proposed text as
published in the August 12, 1994. issue of the
Texas Register (19 TexReg 6343).

The sections wil provide for additional avail-
able capacity in state jails by increasing the
number of beds that can be built and used in
each dormitory housing unit.

How the sections wfll function. The sections
are standards for providing physical plant for
each confinee in a state jail, and are adjusted
to allow for 54 rather than 50 confinees in
each dormitory housing unit.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Government Code, §492.013(8), which gives
the Board authority to adopt rules as neces-
sary for the operation of the department.

Cross- Reference by Statute. Government
Code, Chapter 507. gives the Board authority
to oversee the state jail felony system.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vafid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 19,
1994.

TRD-B44S3S5 Carl Reynolds
Qeneral Counsel
Texas Department of

Criminal Justice

Effective date: October 12, 1994

Proposal pubication date: August 12, 1994

For further information, please call: (512)
463-9693

Chapter 163. Community
Justice Standards

• 37 TAG §163.45
The Texas Department of Criminal Justice
adopts an amendment to §163.45 concerning
allocation formula for community corrections
program, without changes to the proposed
text as published in the August 12, 1994,
issue of the Texas Register (19 TexReg
6343).

The section wil provide fair and equitable
state fuming for community corrections pro-
grams operated by community supervision
and corrections departments.

The section applies a formula to distribute
approximately $50 million in state funding, but
includes 5.0% increase and decrease brack-
ets that keep recipients from experiencing the
drastic changes in funding that would result
from pure appfcation of the formula.

No comments were received regarding adop-
tion of the amendment

Statutory authority; interpretation of how pro-
visions authorize or require the sections. The
amendment is adopted under the Govern-
ment Code. ™492.013(a), which gives the
Board authority to adopt rules as necessary
for the operation of the department.

Cross-Reference by Statute. Government
Code. §499.071 (b). and Code of Criminal
Procedure. Article 42.13, §l<Xa)(3), provide
for the adoption of an avocation formula for
community corrections program funding.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 19,
1994.

TRD-9443393 Cart Reynold*
Qeneral Counsel
Texas Department of

Criminal Justice

Effective date: October 12, 1994

Proposal publication dale: August 12. 1994

For further information, please call: (512)
463-9693
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