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Introduction
Purpose
The 79th Texas Legislature enacted Senate Bill 1354, which designated a
segment of the Brazos River as the John Graves Scenic Riverway and
established a pilot program for enhanced protection of the watershed
threatened by the effects of quarry activities. In keeping with the nature
of the initiative as a pilot program, the Texas Commission on
Environmental Quality is required to prepare a biennial report on the
bill. This initial report will describe the TCEQ’s implementation of the
legislation. Subsequent reports will evaluate the success of the
implementation of the water quality protection programs developed
under SB 1354.

Background
In the latter part of 2003, the TCEQ and other agencies began to receive
specific complaints from citizens and local property owners of problems
associated with the effects of stone quarry operations on water quality
in and near the Brazos River, primarily downstream of Possum Kingdom
Reservoir in Parker and Palo Pinto Counties. Investigation of these
complaints revealed that certain quarry operations had encroached
close to the Brazos River or its tributaries and that significant
sedimentation from uncontrolled storm water runoff had resulted in
increased turbidity and negative effects to the streambeds and watercourses from sediment loading.
This mining activity is perhaps indicative of the increased demand for
building and construction material that can be observed throughout the
state, particularly near the urban and growing suburban areas where
population growth and development are generating demand for raw
materials such as sand, gravel, aggregate and stone. Any mining activity
that disturbs the surface of the ground has the potential to adversely
affect an adjacent water course. In investigating the complaints in the
Brazos watershed, the TCEQ found the effects of mining activity were
exacerbated by the proximity of the mining activity to affected water
ways, the nature of the mining activity, and the underlying geology of
the area.
At sites that appeared to be having the greatest impact, quarry activity
was being conducted very near the river, with overburden or remaining
soils sometimes placed on the bank or slope of the river bed without
structural controls to prevent runoff. Also, some of the quarry
operations involved the removal of surface deposits of stone over a
broad area, rather than subsurface excavation of pits to remove deeper
deposits. This activity not only resulted in the disturbance of large areas
of the land surface, but, more importantly, exposed underlying fine,
unconsolidated sediments that were very susceptible to being moved by
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runoff during storm events downgradient to adjacent tributaries or
directly to the Brazos River.

Agency Jurisdiction
As local citizens attempted to bring their concerns about increasing
quarry activity and resultant environmental impacts to the attention of
the TCEQ and other agencies, it became apparent that no one agency
was positioned to address these issues comprehensively. Although the
TCEQ has the primary authority to regulate industrial activities and discharges to surface waters, the Texas Parks and Wildlife Department
(TPWD), Brazos River Authority (BRA), Office of Attorney General,
(OAG) and other agencies also have roles and interests in water quality
monitoring, enforcement of regulations, and preservation of the river
beds and environment. Efforts by local citizens and organizations to
generate interest in the problems and refer matters to the appropriate
agency were frequently frustrated by a lack of information as to the specific legal authority under which each agency operated, or the fact that
authority to undertake some requested action could be unclear or not
expressly established in law.
Even as investigations of specific quarry locations were under way to
determine whether violations of state regulations had occurred, various
agencies were meeting with local citizens and organizations such as the
Brazos River Conservation Coalition to describe the roles of each
agency, where specific authority may be lacking, and by what process
each agency would be required to exercise its jurisdiction. These meetings helped both local citizens and local and state elected officials better
understand the extent of current statutory authority and evaluate
whether changes to that authority could improve the response to the
problems being identified.

Permit Authority
The TCEQ is the agency responsible for authorization and regulation of
discharges of storm water runoff from quarry operations. Although individual permits may be issued for point source discharges from quarry
operations, most quarries are subject to permitting under the storm water component of the federal National Pollutant Discharge Elimination
System (NPDES), a comprehensive national program for addressing nonagricultural sources of storm water discharges which adversely affect
the quality of our nation’s waters. This program is authorized under the
Clean Water Act Subsection 402(p), and was delegated by the EPA to
the TCEQ in 2001 as part of the NPDES program.
On August 20, 2001, the TCEQ issued a Multisector General Storm
Water Permit (MSGP) for industrial activities (including quarry operations). Prior to that date, EPA was responsible for the storm water
program. Although requirements had been in place beginning in 1984,
the majority of EPA’s investigation resources were focused on enforcement of the general permit for construction activities, rather than the
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MSGP for industrial sites. Consequently, when the TCEQ issued the
state MSGP in 2001 and assumed responsibility for permitting industrial
storm water sources, many site operators were still unfamiliar with the
storm water program and unaware they needed a permit.
From 2001 through 2004, the TCEQ conducted over 3,000 storm water
investigations, not including complaints. As of August 2004, the TCEQ
had issued 7,525 authorizations under the MSGP and 20,846 under the
Construction General Permit. Prior to issuing the general permit in fiscal
year 2001, the TCEQ conducted approximately 525 reconnaissance investigations to educate the regulated community about the terms and
conditions of the general permit and about storm water program requirements. The TCEQ also conducted 12 outreach seminars on the MSGP in
2001, and 8 MSGP seminars again in 2004.
Despite these considerable efforts, the results of the agency’s initial
investigation of quarry operations in the Brazos River watershed indicated a lack of awareness of storm water permitting requirements or
failure to comply with provisions of the storm water general permit. The
lack of awareness of permit requirements and the obvious failure of
some quarry operators to comply with the provisions of the general
permit was of particular concern to local citizens questioning the TCEQ
enforcement efforts. The situation also raised the question of how widespread the lack of understanding of, and compliance with, the general
permit may be within the quarry industry statewide.

Agency Response
At the same time that the TCEQ was investigating and addressing the
noncompliance issues in the Brazos basin downstream of Possum
Kingdom Reservoir, the agency decided to review overall compliance
with storm water permitting within the quarry industry to determine
whether the complaints received there reflected an isolated situation, or
whether the same degree of noncompliance and lack of permit coverage
could be found statewide. This review was also intended to gauge the
need for additional action and serve to increase public awareness of the
potential problems.
In April 2004, the TCEQ began an effort identified as the Clear Streams
Initiative, a concentrated effort by a team of field investigators conducting investigations over a four week period at 316 facilities in 62 counties
where quarry activities were thought to be most concentrated. Facilities
reviewed in this investigation included those with current TCEQ permits as well as approximately 100 sites operating without authorization
that were identified through a review of records from the Comptroller of
Public Accounts. These records identified companies operating under
the Standard Industrial Classification (SIC) codes for mining. This review was designed to identify the extent of noncompliance, identify
necessary corrective actions, take appropriate enforcement action (including assessment of penalties), and join the efforts of other state agencies to ensure Texas’ natural resources are protected.
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The goal of the initiative was to determine the level of compliance with
the permit requirements for storm water control. The MSGP requires
that quarry operations meet specific permit requirements for sampling,
inspection, implementation and maintenance of “best management
practices” (including structural controls and operational practices), and
benchmark monitoring requirements, including total suspended solids
(TSS). The Clear Streams Initiative resulted in the following general
findings:
• A total of 316 sites were investigated;
• 72 operational violations were documented (potential or actual envi-

ronmental impact);
• 138 administrative violations were documented (general paperwork

or reporting);
• Unpermitted sites were generally referred for appropriate enforce-

ment action; and
• The most common violations were inadequate BMPs, unauthorized

discharges, and failure to monitor as required by permit.
The Clear Streams Initiative resulted in 128 notices of violation (NOVs),
38 notices of enforcement (NOEs), and 6 referrals to the Office of the
Attorney General to pursue legal action. An NOV is defined as a written
notification to a regulated entity of violations discovered in the course
of an investigation. An NOE is a written notification to a regulated entity that a formal enforcement action has been initiated and also outlines the violations identified as a result of the investigation. The total
penalties assessed as a result of these enforcement actions were initially
$1,017,080, although final penalties in any one case could reflect adjustments, such as incentives for early settlement. Construction sand and
gravel operations (SIC code 1442) were the type of quarry most often located near water bodies and were cited most frequently for violations
(74 NOVs). A number of NOVs were also issued to facilities under SIC
code 1422 (Crushed and Broken Limestone) and SIC code 1411 (Dimension Stone).
While the lack of adequate BMPs or no BMPs was by far the most common violation documented during the Clear Streams Initiative and
accounted for 35% of all violations, two other general operational
violations were commonly documented. They were: (1) unauthorized
discharges, which accounted for 22% of the violations and (2) failure to
perform required monitoring as directed by the permit, which accounted for 26% of the violations. These types of violations from mining facilities have the potential to cause significant impacts to receiving waters
such as elevated levels of sediment and silt.
The Clear Streams Initiative did confirm that noncompliance with storm
water permit requirements was a statewide issue and problem. Although
a lack of proper management practices was a common issue, and unauthorized discharges were noted, it was also observed that these violations rarely resulted in the significant detrimental effects that were
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observed in the Brazos River watershed in Parker and Palo Pinto counties. While the statewide review clearly pointed to efforts that are
needed to improve compliance for quarry operations, the significance of
the problems on the Brazos suggested that specific solutions tailored to
that area would be more appropriate and effective.
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Legislative Solution: Senate Bill 1354
Goal
The concerns of local citizens about what specific authority existed to
address the activities of quarries operating in sensitive areas led to discussions of whether statutory changes were necessary to provide state
agencies with more authority. The result of these discussions was the
introduction and passage by the 79th Texas Legislature of Senate Bill
1354, authored by Senator Craig Estes of Wichita Falls and sponsored by
Representative Jim Keffer of Eastland. The legislation established a new
Subchapter M under Chapter 26 of the Water Code and is based on the
premise that current authority did not provide a mechanism to adequately protect the river and that regulation of quarries in the newlydesignated John Graves Scenic Riverway would require a technical
permitting program to include:
• Specific performance measures and standards for quarries;
• Location restrictions/prohibitions tailored to site-specific risk to

waterways;
• Financial responsibility to ensure that owners/operators are capable

of satisfying requirements;
• Restoration/reclamation requirements to address future site stability;
• Public notice of permit applications and opportunities for contested

case hearings to ensure public participation in individual permit decisions; and
• Pilot study—program limited to a specific time and place to allow on-

going assessment and demonstration of effectiveness.
The following is a more detailed discussion of the key elements of the
legislation and how they address the problems associated with quarry
operations in the designated John Graves Scenic Riverway.

Statement of Findings
In establishing the purpose of the bill, the Legislature recognized the
value of the state’s rivers and streams and the right of property owners
to realize the value of the natural resources from their property, while
stating that the protection of this right should not come at the expense
of the state’s rivers and streams, its surface waters, or the rights of other
property owners adjacent to affected streams.

Designation of Special Area
To acknowledge that the solutions contained in the bill are justified because of the unique nature of the area being addressed, the bill designates the area subject to the bill as the John Graves Scenic Riverway, in
recognition of the author John Graves’ contributions to public awareness
of the unique natural features of this section of the Brazos River. Such
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designation is also consistent with provisions of TCEQ rules in which
specific water quality areas have been established that merit protection
from discharges or more stringent discharge standards. The bill also authorizes the TCEQ to designate a “water quality protection area” within
the John Graves Scenic Riverway that is defined as a contributing watershed where water quality is threatened by quarrying activities. This
designation further refines the specific regulatory jurisdiction of the
legislation by designating specific contributing watersheds based on the
threat of impact. The effects of this designation will be discussed further
under the definition of a “water body” and a “navigable watercourse.”

Pilot Program
Establishing a permit program as a pilot effort, with a limited geographic
scope and time frame, will allow the assessment and evaluation of this
approach and its effectiveness without affecting the quarry industry on
a statewide basis. Unless repealed before that date, new Subchapter M
of Chapter 26, Water Code will expire September 1, 2025.

Permit Requirements Based on Location and Risk
The fundamental premise of SB 1354 is that regulatory requirements for
quarry operations in proximity to rivers and streams should be tailored
to the individual site and the risks associated with site-specific conditions. The bill provides that some areas should be protected from quarry
operations completely, while other may require increasingly stringent
requirements based on the risks an operation may represent to an adjacent watercourse.
• The bill requires that any quarry located in a designated water quality

protection area more than one mile from a water body must obtain a
general permit.
• Quarries within one mile of a water body, or within the 100-year

floodplain of a water body, must obtain an individual permit.
• New quarry operations or the expansion of existing operations be-

tween 200 feet and 1,500 feet of a water body are prohibited, unless
an applicant for an individual permit can demonstrate, and the TCEQ
can substantiate, that certain specific requirements are satisfied.
These include specific performance criteria established by the TCEQ;
plans for control of erosion and protection of fish and wildlife habitat
and public and private property; plans for reclamation of a quarry;
and the use of best available technology.
• Unless otherwise exempted by the legislation, new quarry operations

or the expansion of existing operations are prohibited within 200 feet
of a water body within a water quality protection area designated by
the TCEQ;
• Any permit issued under SB 1354, whether an individual permit or

general permit, shall satisfy effluent limits established by the TCEQ,
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requirements for financial assurance, and include a plan for restoration of receiving waters in the event of an unauthorized discharge.

Monitoring and Interagency Coordination
In order to better coordinate responsibilities of the various agencies involved, increase the opportunities for discovery of violations, and
document water quality conditions in the watershed, the legislation requires that agencies coordinate certain efforts. The TCEQ, TPWD, and
BRA together are required to conduct water quality sampling of the
Brazos River and its tributaries and a visual inspection of the Brazos
River at least twice a year. The visual inspections must be conducted
both from the river surface and from aerial reconnaissance.

Enforcement Authority and Penalties
Generally, under Chapter 7 of the Water Code, the TCEQ may assess an
administrative penalty up to $10,000 for each violation of a law or rule
under the agency’s jurisdiction. Under SB 1354, violations that result in
an unauthorized discharge are subject to administrative penalties of not
less than $2,500 or more than $25,000 for each day the violation continues. Other violations of provisions of the statute are subject to penalties of not less than $100 per day. The legislation also specifically
authorizes the TCEQ to seek an injunction in the district courts of
Travis County to force corrective action to address an unauthorized discharge, or force the temporary or permanent closure of any quarry operating without authorization, operating without required financial assurance, or discharging without authorization.

Recovery of Costs
SB 1354 authorizes the TCEQ to recover from a responsible party any
costs incurred by the agency in undertaking a corrective action or enforcement action, or any restoration or reclamation action, related to an
unauthorized discharge under Chapter M. Costs eligible to be recovered
include any applicable court costs, attorney fees or punitive damages
that a court may award. The legislation also established the Reclamation
and Restoration Fund Account which is authorized to receive any
penalties and other money collected by the TCEQ as a result of enforcement actions or any gifts, grants or donations received in support of the
activities or programs under Subchapter M. Money in the fund is to be
used only for restoration and reclamation of waters affected by
unauthorized discharges subject to the legislation.

Agency Cooperation
The legislation establishes the TCEQ as the principal authority in the
state in the implementation of Subchapter M and requires that all other
state agencies engaged in water quality or water pollution control activities in a designated water quality protection area coordinate those activities with the Commission. The Commission is also authorized to enter
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into agreements with other agencies for the purpose of developing technical requirements, including effluent limitations or other water quality
requirements or financial assurance requirements to ensure that the
available expertise of other agencies is applied to the permit standards
established for quarries in the affected area.
A copy of the enrolled version of Senate Bill 1354 is included as
Appendix A to this report.
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TCEQ Implementation and Rulemaking
The implementation of SB 1354 required both rulemaking and certain
procedural changes in agency operations. In order to complete the
process as quickly and effectively as possible, a team of agency staff was
assembled that represented every program area within the agency that
could provide input into the process—water quality permitting, water
quality standards and monitoring, field operations (compliance investigation), legal, financial assurance, and pollution cleanup (land restoration and reclamation). Many of the team members had been involved in
the initial response to complaints about quarry activities in the John
Graves Scenic Riverway and had been working for some time with legislators, concerned citizen groups and other agencies to address the
problems. Other staff were brought on board to apply their expertise to
the specific requirements of the legislation.

Issues
While the intent and effect of the legislation were clear, there were issues that had to be addressed and decisions made about interpretation
of certain provisions before proposed rules could be finalized. In some
instances these decisions were simply an exercise of judgment, such as
establishing effluent limits or other performance standards for quarry
permits or the specific information to be included in a permit application. Other decisions, however, were required to provide definition to
some terms in the legislation and clarify the effect of certain provisions,
including the extent of geographic jurisdiction of the bill. The following
are example of some of the issues that the rulemaking team addressed:

Effective Date
SB 1354 passed by a vote of at least two-thirds of the members of each
house and took immediate effect upon passage, on June 17, 2005, and
the authority of the TCEQ to regulate quarry activities was granted effective September 1, 2005. At the same time, however, new Water Code
Section 26.552, as added by the bill, specifically provides that the new
Subchapter M, Water Quality Protection Areas, applies only to quarrying activities in a water quality protection area designated by commission (TCEQ) rule. Essentially, until rules could be adopted and the
specific water quality protection area designated, the permitting program contemplated by SB 1354 could not be implemented. While local
supporters of the legislation anxiously awaited the imposition of regulatory controls on quarry operations, the TCEQ not only prioritized the
rulemaking effort, but also maintained the increased focus on compliance and enforcement efforts that began with the receipt of original
complaints about quarry operations.

Exempt Operations
In recognition that certain quarry operations have existed within the
John Graves Scenic Riverway for some time and have not been associTCEQ publication SFR-087/06  December 2006
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ated with significant water quality impacts, some operations are exempt
from regulation under the bill. Specifically, Water Code Chapter 26,
Subchapter M, does not apply to a quarry that has been in continuous
operation in the John Graves Scenic Riverway since January 1, 1994 under the same ownership. An issue related to exempt operations was the
question of whether any authority under Subchapter M was applicable.
Under the rules adopted, these operations are not subject to any new or
enhanced regulatory or procedural requirements, but are required to
demonstrate the basis and qualification for their exemption.

Water Quality Protection Area
The jurisdiction of SB 1354 is defined first as the John Graves Scenic
Riverway and then as a water quality protection area within the riverway to be designated by the TCEQ based on whether a contributing
watershed is threatened by quarry activities. Although the bill includes
legislative findings that describe the John Graves Scenic Riverway as
being located in Parker and Palo Pinto counties, the definition in the bill
describes the contributing watershed of the Brazos River between the
Morris Shepard Dam at Possum Kingdom Reservoir and the county line
between Parker and Hood Counties. To clarify that the regulation of
quarries under SB 1354 would apply only in Parker and Palo Pinto
Counties, the TCEQ in rule designated the water quality protection area
as being the contributing watershed of the Brazos River within only
those two counties and not minor portions of the watershed that might
occur in adjacent counties. The John Graves Scenic Riverway and the
designated water quality protection area is represented in Appendix C to
this report.

Water Body/Navigable Watercourse
The requirements of SB 1354 related to regulation of quarries, including
prohibitions or the application of different permit requirements, are
based on the location of a quarry relative to a defined “water body.” The
bill defines a water body as “any navigable watercourse, river, stream, or
lake within the water quality protection area,” but does not further define the term “navigable.” Although the term may be presumed to mean
a watercourse with sufficient flow to be, in fact, navigable, state law
provides a broader meaning. Under existing state law related to the
reservation of navigable streams to the public domain, a stream may be
navigable in fact or navigable by law. Under Natural Resources Code
Paragraph 21.001(3), a watercourse is a “navigable stream” as long as it
retains an average width of 30 feet from the mouth upstream.
The use of a broad definition that included all watercourses that were
navigable by law was of concern due to the uncertainty of predicting
which watercourses would be affected without extensive field verification. Also, there were questions of whether quarry operations in the
vicinity of streams that were navigable by law, but not navigable in fact,
represented significant threats to water quality that would not otherwise
be adequately addressed by the legislation and new rules. In the end,
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the TCEQ proposed to designate a water body as navigable if that watercourse was represented by the most recent U.S. Geological Survey maps
as a perennial stream.

Quarries that Cross Boundaries
Under SB 1354 different requirements may be applied to quarry operations depending on the distance from the facility to a water body—200
feet, 1,500 feet, or greater than one mile. In the course of investigation
and location of the existing quarries within the John Graves Scenic
Riverway, it became apparent that some quarries did not fall discretely
into one geographic area of regulation, but spanned the boundaries of
the different zones established. This raised the question of which requirements would be applicable to the operation, given that attempting
to impose different regulations across an artificial boundary may not be
reasonable or practicable. The rule as proposed required that the most
stringent requirements (based on that part of the site closest to a water
body) will be applied to the entire site. The adopted rule provides, however, that if an operator can demonstrate that storm water from the site
will be effectively managed by the required measures, the requirements
for any part of site falling into a zone farther from the water body may
be waived, adjusted or modified to avoid duplicative or inconsistent
regulations.

Reclamation and Restoration Fund Account
Although SB 1354 included the provision to establish the Reclamation
and Restoration Fund Account, subsequent action by the same 79th
Legislature effectively repealed that provision. The rules adopted by the
TCEQ do not include provisions for use of the fund, however, the
agency has identified alternate mechanisms or authority under which
certain funds from cost recovery actions could be managed and applied
to restoration or reclamation projects, although perhaps on a more
limited scope than envisioned in SB 1354.
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Proposed Rule
Summary
Chapter 26, Subchapter M of the Water Code, added by SB 1354, addresses permitting, financial responsibility, inspections, water quality
sampling, enforcement, cost recovery, and interagency cooperation with
regard to quarry operations within a water quality protection area in the
John Graves Scenic Riverway. The TCEQ implemented the permitting
and financial responsibility components of this statute through rules
found at 30 TAC Chapter 311, Subchapter H and 30 TAC Chapter 37,
Subchapter W.
Chapter 311, Subchapter H primarily implements the permitting components of the statute. The subchapter also establishes the financial assurance requirements for restoration and reclamation. Generally, the
structure of Subchapter H follows that of the statute so that the organization and requirements of each relate better when compared side by
side. The major requirements of the rule are grouped into sections, titled
as follows:
• Definitions
• Applicability
• Prohibitions
• Authorization
• Permit Application Requirements
• Restoration Plan
• Technical Demonstration
• Reclamation Plan
• Performance Criteria for Quarries Located Within a Water Quality

Protection Area in the John Graves Scenic Riverway
• Additional Performance Criteria for Quarries Located Between 200

Feet and 1,500 Feet of a Water Body Located Within a Water Quality
Protection Area in the John Graves Scenic Riverway
• Financial Responsibility for Quarries Located Within a Water Quality

Protection Area in the John Graves Scenic Riverway
• Existing Quarries

Definitions
The specialized terms used within the subchapter are incorporated into
this section of Chapter 311, Subchapter H. As explained earlier, with
the exception of “navigable” and “water quality protection area,” definitions are consistent with new Water Code, Chapter 26, Subchapter M;
other subchapters of 30 Texas Administrative Code; or 40 Code of
Federal Regulation.
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Applicability
This section identifies those facilities subject to, and exempt from, the
requirements of the Chapter 311, Subchapter H, as specified by SB
1354. This section also requires exempt facilities to provide documentation of their exemption and identifies acceptable forms of documentation. Although not specified by the statute, requirements for
documentation allow for a readily available, definitive interpretation on
applicability; while resting the burden of proof with the quarry operation. Additionally, requirements for exemption documentation make the
applicable portion of the rule more clearly enforceable where documentation is unavailable.

Prohibitions
This section outlines prohibited activities as specified by SB 1354. Prohibited activities include the operation of any quarry within 1,500 feet
of a navigable water body, subject to specific exceptions. Exceptions include those facilities that are exempt and facilities that obtain an individual permit based on an application that includes the Technical
Demonstration showing they are able to comply with the Additional
Performance Criteria outlined in Subchapter H, a Reclamation Plan, and
financial assurance for reclamation.

Authorization
Sections of this subchapter are applicable based upon the location of the
quarry relative to a perennial water body. This section of Chapter 311,
Subchapter H, outlines the applicability of sections according to
location:
Location of Quarry
Relative to a
Perennial Water Body

Type of
Permit
Required

200–1,500 feet

Individual

Additional performance criteria
Technical Demonstration
Reclamation Plan
Financial assurance for reclamation
Performance criteria
Restoration Plan
Financial assurance for restoration

1,500 feet–1 mile

Individual

Performance criteria
Restoration Plan
Financial assurance for restoration

General

Performance criteria
Restoration Plan
Financial assurance for restoration

>1 mile

Requirements

Permit Application Requirements
This section of Subchapter H outlines the additional permit application
requirements for quarries located in a water quality protection area in
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the John Graves Scenic Riverway according to the location of the quarry.
These application requirements are as follows:
Location of the Quarry Relative to a
Perennial Water Body
200–1,500
feet

1,500 feet–
1 mile

>1 mile

Restoration Plan

Required

Required

Required

Financial Assurance for Restoration

Required

Required

Required

Technical Demonstration

Required

—

—

Reclamation Plan

Required

—

—

Financial Assurance for Reclamation

Required

—

—

Application Requirement

Restoration Plan
The Restoration Plan provides a proposed plan of action for how the responsible party will restore a water body to background conditions following an unauthorized discharge. This section of Subchapter H
outlines the minimum elements of a Restoration Plan, including the cost
estimate that provides the basis for financial assurance.

Technical Demonstration
SB 1354 prohibits the construction or operation of any new quarry, or
the expansion of an existing quarry, located within 1,500 feet of a water
body as defined. The statute then creates an exception to this prohibition for quarries located 200 feet and 1,500 feet away. This exception is
subject to the TCEQ finding that the additional performance criteria established at Subchapter H are met. In order to determine that the application will meet these additional performance criteria, the Technical
Demonstration was incorporated as a permit application requirement.
This section of Subchapter H outlines the minimum elements of the
Technical Demonstration, including the Surface Water Drainage and
Water Accumulation Plan and best available technology evaluation required by statute.

Reclamation Plan
This section of Subchapter H outlines the minimum elements of a
Reclamation Plan, including the cost estimate that provides the basis for
financial assurance.

Performance Criteria
This section establishes performance criteria for all quarries located
within a water quality protection area in the John Graves Scenic
Riverway. Effluent limitations for total suspended solids at a daily average of 45 milligrams per liter are established to address sediment
loading to the Brazos River and tributaries in the John Graves Scenic

TCEQ publication SFR-087/06  December 2006
Establishing the John Graves Scenic Riverway: A Report to the 80th Legislature  17

Riverway. Additional performance criteria established for all quarries
include effluent limitations for pH.

Additional Performance Criteria
This section establishes those additional performance criteria that quarries located within 200 to 1,500 feet of a water body must meet in order
to operate. These additional performance criteria include: requirements
for and design criteria associated with control structures, vegetative
buffers, pond freeboard requirements, depth markers, buffer zones for
water supply wells, and secondary containment; compliance with the
Texas Antiquities Code; requirements for the protection of endangered/
threatened aquatic/aquatic dependent species; and prohibitions
regarding natural hazard lands. These additional performance criteria
must be evaluated in Technical Demonstration.

Financial Responsibility
This section establishes requirements for securing and maintaining
financial assurance for Restoration and Reclamation, as required by the
statute. The amount of financial assurance required is determined by
cost estimates developed in the Restoration Plan and Reclamation Plan
sections of Subchapter H, respectively. This section also references the
additional requirements for financial assurance for quarries located
within a water quality protection area in the John Graves Scenic
Riverway found at 30 TAC Chapter 37, Subchapter W.

Existing Quarries
This section of Subchapter H as proposed dealt with the expiration date
of the pilot program. Changes made on adoption in response to public
comment addressed interim operation requirements and permit application deadlines for existing quarries. Quarries located greater than 1,500
feet from a perennial water body may continue to operate under an existing TCEQ authorization provided that compliance with that authorization is maintained and a permit application under the new rules is
submitted prior to the specified deadline.

Financial Assurance for Quarries
(30 TAC Sections 37.9160—37.9240)
Chapter 37, Subchapter W, implements the financial assurance components of the statute. The purpose of the financial assurance requirements is to assure that adequate funds will be readily available to cover
the costs of reclamation and restoration associated with quarries. Subchapter W provides financial assurance requirements and outlines the
administrative procedures and requirements relating to these types of
financial assurance. Subchapter W is organized into sections that address applicability, definitions, financial assurance requirements for
reclamation and restoration, and additional sections for each available
financial assurance mechanism.
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Public Comment and Response
On March 8, 2006, the Commission approved the publication of proposed rules to implement SB 1354 and solicited public review and
comment. The proposal was published in the Texas Register on March
24, 2006, and the public comment period ended April 23, 2006. During
this period, a public hearing to describe the proposal and receive public
comment was held in Mineral Wells. Comments on the proposed rules
were received from the Brazos River Conservation Coalition, a number
of businesses and trade associations, and over four hundred individuals.
Generally the comments were positive with many public commenters
supporting the proposal and even suggesting that similar rules were
needed in other parts of the state where quarry operations and potential
effects on water quality were also a concern. Representatives of the
quarry industry or related businesses requested certain changes to improve or clarify the rules, and many of these were adopted, including
changes to:
• Delete certain definitions that were not included in SB 1354;
• Clarify that the rules only applied to the pilot program authorized un-

der SB 1354;
• Clarify that the exemptions from application of SB 1354 applied to

both operational dates and certain types of operations (regardless of
operating history);
• Clarify the requirements for facilities that cross boundaries and

would be subject to more than one set of requirements;
• Clarify the procedures and timeframes for submission of applications

for permits after the effective date of the rules; and
• Accept professional certification of appropriate plans and specifica-

tions from qualified geoscientists in addition to engineers.
Generally, comments from affected businesses were that the rules were
too prescriptive and that the detailed technical requirements would
make it difficult to comply with the regulations. Other comments suggested that the definition of navigable water bodies within the designated water quality protection area was too narrow and would result in
many areas within the John Graves Scenic Riverway not being subject to
adequate regulation. Also, many commenting in support of the rules did
so from the position that similar rules should be adopted in other areas
of the state.
The Commission responded that while the rules may be prescriptive
and contain many detailed technical requirements, it was exactly such
detail and technical justification that the legislation sought to impose.
Where appropriate, the rules establish performance standards, which
operators are free to meet by designing and engineering solutions, rather
than prescribe exactly how quarries are to be constructed and operated.
As to the question of definition of navigable water bodies, the agency
acknowledged that the definition adopted was potentially more limited
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in scope than other possible alternatives. More importantly, it was also
pointed out that the difference in scope of the definition may have little
significance in terms of the level of regulation to be applied to quarry
operations. In fact, all quarries within the Brazos basin in Parker and
Palo Pinto counties will be regulated under SB 1354. Those occurring
more than one mile from a designated water body will still be subject to
authorization under a general permit and the Commission feels that the
provisions of the new general permit to be applied within the John
Graves Scenic Riverway will adequately address concerns about effective storm water controls within the entire water quality protection area.
In acknowledging the support of many commenters for a broader geographic application of the new Chapter 311 and Chapter 37 rules, the
Commission responded that the statutory authority for the rules was
limited, both in time and to a specific location, and could not be used as
a basis for regulation in other river basins. The final rules, reflecting the
changes made in response to public comment and adopted by the
Commission, were effective August 3, 2006, and are included as
Appendix B to this report.
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Current Status of Implementation
Existing Quarries
At the time of the initial investigation of quarry activities in the Parker
and Palo Pinto county areas, there were 19 operations eventually confirmed to be conducting activities that were subject to the requirement
to obtain a storm water permit to control runoff. Immediately following
the effective date of the rules, notices were mailed to all quarries identified within the John Graves Scenic Riverway advising the operators of
the new requirements. Each of the 10 operations that were considered to
be within 1,500 feet of the Brazos River or other designated water body
were inspected within ten days of the effective date of the rules to ensure that the operators were aware of the new requirements and to confirm the status of the facilities. Of those quarries:
• Two had been previously closed as a result of enforcement actions re-

ferred to the Office of the Attorney General, including the operation
regarded as the most significant source of sedimentation to the
Brazos;
• Two have ceased operations voluntarily;
• Two have announced intentions to close those parts of quarries

within 1,500 feet of the river and seek authorization for the portions
farther than 1,500 feet under an individual permit;
• Six operations have submitted documentation demonstrating their

qualification for exemption from regulation under SB 1354 and will
continue to be regulated under other TCEQ storm water or wastewater permit authority;
• Seven operations fall outside of the 1,500-foot distance from a water

body and are currently subject to regulation under the existing MSGP.
Each of these will be inspected in the first quarter of fiscal 2007 to
determine which requirements under SB 1354 are applicable, at
which point permit applications must be submitted at the appropriate
time for those that intend to continue operation.

General Permit
Prior to the passage and implementation of SB 1354, quarries statewide
were subject to authorization of storm water discharges under the
Multisector General Storm Water Permit (MSGP). The legislation also
requires a general permit for quarries within the John Graves Scenic
Riverway that are more than one mile from a defined navigable water
body. That general permit, however, must include provisions which are
not part of the MSGP, including many provisions in common with the
individual permits required within one mile of a water body. Having
completed the rulemaking to implement the SB 1354, a general permit
specific to the John Graves Scenic Riverway is under development and
will be completed and distributed for public review and comment and
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meetings with stakeholders in 2007. Eligible operators will continue to
operate under the MSGP until such time as the new general permit is
adopted and applicable.

Technical Guidance and Assistance
One issue that was raised in the public comments on the proposed
rules, frequently in conjunction with comments that the rules were too
technical or too prescriptive, was the question of technical guidance. Although the Commission feels the rules as adopted are consistent with
legislative intent and the bill’s specific requirements, the agency has acknowledged the benefit of technical guidance. Technical guidance on
the Restoration Plan, Technical Demonstration, and Reclamation Plan is
currently being developed by the TCEQ and will be made available to
interested parties in 2007.
The TCEQ is also sponsoring programs in conjunction with the Texas
Mining and Reclamation Association to educate quarry operators, engineers, and the general public on best management practices for storm
water controls and quarry reclamation. At the Vulcan Material
Weatherford Training Facility in Millsap, Texas, demonstration projects
are under way to evaluate the use of compost in the stabilization and
revegetation of quarry operations. This program expands on existing efforts in the North Bosque River watershed to improve water quality by
removing and beneficially using compost derived from dairy waste and
has the added benefit of supporting efforts in the John Graves Scenic
Riverway to demonstrate the feasibility of using reclaimed materials in
the restoration of disturbed areas or reclamation of quarries. This project
will also seek to establish a compost production facility in Parker or
Palo Pinto County. In addition to the TCEQ Small Business and
Environmental Assistance Program, the project involves the University
of Texas, Texas Institute of Applied Environmental Resources, and
other state agencies.

Compliance Enforcement, Monitoring, and
Surveillance
With the initial receipt of complaints concerning the impacts of quarry
operations in the Brazos River watershed, the TCEQ began intensive
surveillance of the area in order to determine whether other quarry
facilities were operating. This effort eventually expanded to other areas
of the state in the Clear Streams Initiative. The TCEQ, Brazos River
Authority (BRA), and Texas Parks and Wildlife Department (TPWD)
conducted surveillance from both the surface of the river and from the
air to attempt to locate any potential unauthorized activity or actual
evidence of water quality impact. To ensure that all sources of potential
water quality effects were reviewed, the TCEQ performed comprehensive investigations of wastewater treatment facilities in the watershed.
The Railroad Commission looked at local sources of potential contamination from energy exploration and development activities, and the
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Brazos River Authority expanded ongoing surface water quality
monitoring and assessment activities in an attempt to correlate public
perceptions of decreasing water quality and habitat degradation to
measurable water quality parameters.
SB 1354 formalized this interagency cooperation and included specific
requirements that the surveillance of the riverway and water quality
sampling be conducted at least twice per year.
Currently, BRA is collecting water quality samples from five sites within
the designated water quality protection area on a quarterly basis and
from two sites on a monthly basis. All sites are sampled for field parameters and conventional and biological constituents. At four sites, flow
data is also collected.
• Field Constituents: temperature, dissolved oxygen, pH, conductivity,

salinity, turbidity (Secchi depth), flow severity, stream velocity, and
total water depth
• Conventional Constituents: total suspended solids, total dissolved

solids, sulfate, chloride, nitrogen (as nitrate and nitrite), phosphorus
(as orthophosphate), and bacteria (as E. coli)
• Biological Constituents: Sampled streams are surveyed for both quan-

tity and diversity of fish and aquatic insects and the habitat of the
area surrounding the stream is analyzed to assess impact from any
anthropogenic sources.
Automated monitoring devices are placed both upstream and downstream of potential quarry discharge locations. These devices are programmed to take 24 sequential measurements of total suspended solids
at one-hour intervals when triggered by a rainfall event of at least one
inch. This methodology is designed to determine whether total suspended solid (sediment) concentrations can be correlated with the location of quarry storm water outfalls during the course of significant rain
events and observations of increased turbidity.
In addition to the TCEQ’s routine compliance enforcement and inspection activities and responses to citizen complaints, the TCEQ and the
other agencies involved have maintained the schedule of surveillance
required by the legislation. In addition, the TCEQ, with matching funds
from BRA under an EPA nonpoint source program grant, has completed
an aerial overflight of the Brazos River between Possum Kingdom
Reservoir and the Parker County/Hood County line which produced a
digital photographic record of the entire river. This record has established a low-level, high resolution visual record of the river against
which future development, new quarry installations or expansions or
changes in river environment can be compared. At the time of this report, future aerial surveillance is planned to continue on an annual
basis as required by the legislation. Currently, however, low flow
conditions in the Brazos River below Possum Kingdom Reservoir, as a
result of long term drought conditions, have prevented efforts to
conduct observations of much of the river from watercraft.
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Looking Ahead
Lessons to Be Learned
As the implementation of SB1354 and the regulation of quarries in the
John Graves Scenic Riverway continues, there are a number of questions
that may be answered and issues made clearer. One observation will be
of changes in the river as a result of operating the new regulatory program. Of course, this change can be a reflection of many factors, including reduced sediment loading as a result of more stringent rules and
operating requirements, closure of sites previously causing unauthorized discharges, decisions by operators to close facilities or relocate,
rather than comply with SB 1354, and the degree to which natural patterns of sediment transport restore the river bed. Of particular interest
will be whether sufficient rainfall and flood events in the future will
have an opportunity to move and disperse sediments from affected areas
downstream and restore conditions similar to those prior to significant
effects from quarry activities, or whether continued drought conditions
will reduce or delay natural restoration.
As a pilot program, it will be appropriate to monitor the activities of
quarries in the watershed, observe their attempts to design facilities that
satisfy the performance standards and requirements of the rules, and
measure the effects of compliance. These observations will provide
guidance on industry response to the new rules and whether the levels
of control required are deemed to be economically feasible. Monitoring
will also continue of ongoing reclamation demonstration projects under
way and of new projects undertaken at facilities which have been required to close under enforcement actions. Ongoing surveillance activities within the John Graves Scenic Riverway and statewide compliance
monitoring efforts will also reveal whether awareness of the new regulations will have a beneficial effect in terms of unauthorized activities
being initiated, either within the jurisdiction of SB 1354 or in other
areas that lack the stronger regulations.

Recommendations
At this point in the implementation of SB 1354, it may be too early to
make specific recommendations about any needed revisions to the program. Issues related to the inability of the rules to address the dedicated
reclamation and restoration fund have been described, but this is not
regarded as a significant legal or procedural obstacle to effectively implementing the regulations or managing any funds that are subject to
cost recovery. It has also been pointed out that the coordinating agencies’ ability to meet specific requirements for observation and surveillance of the riverway may be at least temporarily affected by drought
and low flow conditions on the river. These circumstances will not preclude effective monitoring of regulated activities and will be discussed
in the future with elected officials and local citizens to determine if
alternative proposals need to be investigated.
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Appendix A. Senate Bill 1354, 79th Texas
Legislature1
An act relating to the protection of water quality in watersheds threatened by quarry activities;
establishing a pilot program in a certain portion of the Brazos River watershed; providing
penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. (a) The legislature recognizes that the beds, bottoms, and banks of navigable rivers
and streams are precious and irreplaceable economic and recreational state resources that
deserve protection.
(b) The legislature recognizes that the quantity and quality of water flowing in the navigable
rivers and streams are precious and irreplaceable economic and recreational state resources
that deserve protection.
(c) The legislature recognizes that:
(1) other valuable resources capable of being mined or quarried, including certain aggregate
materials, exist in the proximity of the beds, bottoms, and banks of navigable rivers and
streams in areas of the state;
(2) the right to develop those resources by mining and quarrying them is a right granted to
individuals owning the property; and
(3) development of those resources by mining and quarrying is an important economic activity.
(d) The protection of the right to exploit those resources through mining and quarrying
activities affecting the beds, bottoms, and banks of navigable rivers and streams, including the
quantity and quality of the water flowing in them, in certain regions of the state, should not
come at the cost of:
(1) uncontrolled damage to the beds, bottoms, and banks of navigable rivers and streams,
including the quantity and quality of the water flowing in them; or
(2) infringement on private property rights of landowners adjacent to the affected navigable
rivers and streams.
(e) The legislature finds that a unique portion of the Brazos River watershed between Possum
Kingdom Reservoir in Palo Pinto County and Parker County, Texas, to be known as the “John
Graves Scenic Riverway,” merits protection from ongoing mining and quarrying activities in the
proximity of the beds, bottoms, and banks of the river that significantly impair the quantity and
quality of the water flowing in the river.
SECTION 2. Chapter 26, Water Code, is amended by adding Subchapter M to read as follows:
SUBCHAPTER M. WATER QUALITY PROTECTION AREAS
Sec. 26.551. DEFINITIONS. In this subchapter:
(1) “Aggregates” means any commonly recognized construction material originating from a
quarry or pit by the disturbance of the surface, including dirt, soil, rock asphalt, granite, gravel,
gypsum, marble, sand, stone, caliche, limestone, dolomite, rock, riprap, or other nonmineral
substance. The term does not include clay or shale mined for use in manufacturing structural
clay products.
(2) “John Graves Scenic Riverway” means that portion of the Brazos River Basin, and its
contributing watershed, located downstream of the Morris Shepard Dam on the Possum
Kingdom Reservoir in Palo Pinto County, Texas, and extending to the county line between
Parker and Hood Counties, Texas.

1

Electronic copies (html, pdf, and Microsoft Word) of the enrolled version of SB 1354 are
online at <www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=79R&Bill=SB1354>.
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(3) “Operator” means any person engaged in or responsible for the physical operation and
control of a quarry.
(4) “Overburden” means all materials displaced in an aggregates extraction operation that are
not, or reasonably would not be expected to be, removed from the affected area.
(5) “Owner” means any person having title, wholly or partly, to the land on which a quarry
exists or has existed.
(6) “Pit” means an open excavation from which aggregates have been or are being extracted
with a depth of five feet or more below the adjacent and natural ground level.
(7) “Quarry” means the site from which aggregates for commercial sale are being or have been
removed or extracted from the earth to form a pit, including the entire excavation, stripped
areas, haulage ramps, and the immediately adjacent land on which the plant processing the raw
materials is located. The term does not include any land owned or leased by the responsible
party not being currently used in the production of aggregates for commercial sale or an
excavation to mine clay or shale for use in manufacturing structural clay products.
(8) “Quarrying” means the current and ongoing surface excavation and development without
shafts, drafts, or tunnels, with or without slopes, for the extraction of aggregates for commercial
sale from natural deposits occurring in the earth.
(9) “Refuse” means all waste material directly connected with the production, cleaning, or
preparation of aggregates that have been produced by quarrying.
(10) “Responsible party” means the owner, operator, lessor, or lessee who is responsible for
overall function and operation of a quarry required to apply for and hold a permit pursuant to
this subchapter.
(11) “Water quality protection area” means a contributing watershed of a river the water quality
of which is threatened by quarrying activities.
(12) “Water body” means any navigable watercourse, river, stream, or lake within the water
quality protection area.
Sec. 26.552. APPLICABILITY; PILOT PROGRAM. (a) This subchapter applies only to quarrying
in a water quality protection area designated by commission rule. This subchapter does not
apply to the construction or operation of a municipal solid waste facility regardless of whether
the facility includes a pit or quarry that is associated with past quarrying.
(b) For the period of September 1, 2005, to September 1, 2025, the commission shall apply this
subchapter only as a pilot program in the John Graves Scenic Riverway.
(c) This subchapter does not apply to:
(1) a quarry or associated processing plant that since on or before January 1, 1994, has been in
regular operation in the John Graves Scenic Riverway without cessation of operation for more
than 30 consecutive days and under the same ownership;
(2) the construction or modification of associated equipment located on a quarry site or
associated processing plant site described by Subdivision (1); or
(3) an activity, facility, or operation regulated under Chapter 134, Natural Resources Code.
Sec. 26.553. REGULATION OF QUARRIES WITHIN WATER QUALITY PROTECTION AREA.
(a) The commission shall require a responsible party to obtain an individual permit for any
discharges from a quarry located in a water quality protection area that is located:
(1) within a 100-year floodplain of any water body; or
(2) within one mile of any water body.
(b) The commission shall require a responsible party to obtain a general permit under Section
26.040 for any quarry that is located in a water quality protection area and located a distance of
more than one mile from any water body.
(c) Subject to Subsection (d), the commission shall prohibit the construction or operation of
any new quarry, or the expansion of an existing quarry, located within 1,500 feet of a water
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body located in a water quality protection area for which a person files an application for a
permit or permit amendment after September 1, 2005.
(d) Notwithstanding Subsection (c), the commission may issue or amend a permit to authorize
the construction or operation of a quarry located between 200 and 1,500 feet of a water body on
finding that:
(1) the responsible party can satisfy performance criteria established by commission rule and
incorporated into the permit to address:
(A) slope gradients that minimize the potential for erosion, slides, sloughing of quarry walls,
overburden piles, and banks into the water body and related water quality considerations;
(B) whether operations could result in significant damage to important historic and cultural
values and ecological systems;
(C) whether operations could affect renewable resource lands, including aquifers and aquifer
recharge areas, in which the operations could result in a substantial loss or reduction of longrange productivity of a water supply or of food or fiber products; and
(D) whether operations could affect natural hazard land, including areas subject to frequent
flooding and areas of unstable geology, in which the operations could substantially endanger
life and property;
(2) the responsible party has provided a plan for the control of surface water drainage and
water accumulation to prevent:
(A) erosion, siltation, or runoff; and
(B) damage to:
(i) fish, wildlife, or fish or wildlife habitat; or
(ii) public or private property;
(3) the responsible party has provided a plan for reclamation of the quarry that is consistent
with best management standards and practices adopted by the commission for quarry
reclamation, which may include backfilling, soil stabilization and compacting, grading, erosion
control measures, and appropriate revegetation; and
(4) the responsible party has provided evidence that, to the extent possible, quarrying will be
conducted using the best available technology to:
(A) minimize disturbance and adverse effects of the quarry operation on fish, wildlife, and
related environmental resources; and
(B) enhance fish, wildlife, and related environmental resources where practicable.
(e) The commission by rule shall establish effluent or other water quality requirements,
including requirements for financial responsibility, adequate to protect the water resources in a
water quality protection area for inclusion in any authorization, including an individual or
general permit, issued under this section by the commission.
(f) In addition to any other requirements established by commission rule adopted under
Subsection (e), the responsible party for a quarry located in a water quality protection area
required to obtain an individual or general permit shall include with an application filed with
the commission under this section:
(1) a proposed plan of action for how the responsible party will restore the receiving water body
to background conditions in the event of an unauthorized discharge that affects the water body;
and
(2) evidence of sufficiently funded bonding or proof of financial resources to mitigate,
remediate, and correct any potential future effects on a water body of an unauthorized
discharge to a water body.
Sec. 26.554. FINANCIAL RESPONSIBILITY FOR DISCHARGES OF CERTAIN WASTES
WITHIN WATER QUALITY PROTECTION AREA. (a) The commission by rule shall adopt
requirements for:
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(1) maintaining evidence of financial responsibility for restoration of a water body affected by
an unauthorized discharge from a permitted quarry; or
(2) taking corrective action and compensating for water quality effects caused by an
unauthorized discharge resulting from quarrying.
(b) A responsible party commits a violation if the responsible party operates a permitted quarry
knowing that financial responsibility required by a permit does not exist.
Sec. 26.555. INSPECTIONS OF AND SAMPLING OF WATER IN JOHN GRAVES SCENIC
RIVERWAY. (a) To detect potential violations of this subchapter in the John Graves Scenic
Riverway, the commission, the Brazos River Authority, and the Parks and Wildlife Department
shall coordinate efforts to conduct each calendar year:
(1) visual inspections of the riverway; and
(2) testing of water samples drawn from the Brazos River and its tributaries in the riverway.
(b) The visual inspections and the drawing of water samples must be conducted at least once in
a winter month and at least once in a summer month. The visual inspections must be
conducted both from the surface of the John Graves Scenic Riverway and from an aircraft flying
over the riverway.
Sec. 26.556. UNAUTHORIZED DISCHARGES OF CERTAIN WASTES WITHIN WATER
QUALITY PROTECTION AREA; ENFORCEMENT. (a) The commission shall enforce this
subchapter and impose administrative and civil penalties for discharges from a quarry in
violation of this subchapter. Subject to Subsection (d), the commission shall assess an
administrative penalty against a responsible party of a quarry responsible for a discharge in
violation of this subchapter or of a permit, rule, or order adopted or issued under this
subchapter in an amount of not less than $2,500 and not more than $25,000 for each violation
of this subchapter or of the permit, rule, or order adopted or issued under this subchapter.
Subject to Subsection (d), the commission shall assess an administrative penalty against a
person for any other violation of this subchapter or of a permit, rule, or order adopted or issued
under this subchapter in an amount of not less than $100 for each violation of this subchapter
or of the permit, rule, or order adopted or issued under this subchapter. Each day a violation
continues may be considered a separate violation for purposes of penalty assessment.
(b) In determining the amount of the penalty, the commission shall consider:
(1) the nature, circumstances, extent, duration, and gravity of the prohibited acts, and the
hazard or potential hazard the violation presents to the health, safety, or welfare of the public;
(2) the effects of the violation on instream uses, water quality, and fish and wildlife habitats;
(3) with respect to the alleged violator:
(A) the history and extent of previous violations;
(B) the degree of culpability, including whether the violation was attributable to mechanical or
electrical failures and whether the violation could have been reasonably anticipated and
avoided;
(C) demonstrated good faith, including actions taken by the alleged violator to rectify the cause
of the violation and to compensate affected persons;
(D) whether the violator is engaged in a for-profit operation;
(E) any economic benefit gained through the violation; and
(F) the amount necessary to deter future violations; and
(4) any other matters that justice may require.
(c) In addition to the administrative penalties and other available remedies or causes of action,
the commission may seek injunctive relief in the district courts of Travis County to:
(1) force the temporary or permanent closure of a quarry operated without authorization
required under this subchapter;
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(2) force the temporary or permanent closure of a permitted quarry under this subchapter for
which acceptable evidence of financial responsibility is not maintained;
(3) force the temporary or permanent closure of any quarry responsible for an unauthorized
discharge; or
(4) force corrective action by the responsible party of a quarry responsible for an unauthorized
discharge.
(d) The commission may compromise, modify, or remit, with or without conditions, an
administrative penalty imposed under this subchapter. In determining the appropriate amount
of a penalty for settlement of an administrative enforcement matter, the commission may
consider a respondent’s willingness to contribute to supplemental environmental projects that
are approved by the commission, giving preference to projects that benefit the community in
which the alleged violation occurred and address the remediation, reclamation, or restoration
of the water quality and the beds, bottoms, and banks of water bodies in the water quality area
adversely affected by unauthorized discharges from quarries or abandoned quarries that
threaten water quality and the beds, bottoms, and banks of water bodies in the water quality
area. The commission may encourage the cleanup of contaminated property through the use of
supplemental environmental projects. The commission may not approve a project that is
necessary to bring a respondent into compliance with environmental laws, that is necessary to
remediate environmental harm caused by the respondent’s alleged violation, or that the
respondent has already agreed to perform under a preexisting agreement with a governmental
agency.
(e) A violation of this subchapter also constitutes an offense that may be prosecuted and
punished under Section 7.147.
(f) Nothing in this subchapter affects the right of any person that has a justiciable interest to
pursue an available common law or statutory remedy to enforce a right, to prevent or seek
redress or compensation for the violation of a right, or otherwise to redress an injury.
Sec. 26.557. EMERGENCY ORDERS. The commission may issue a temporary or emergency
order under Section 5.509 relating to a discharge of waste or pollutants from a quarry in a water
quality protection area.
Sec. 26.558. RECOVERY OF COSTS FOR UNAUTHORIZED DISCHARGES WITHIN WATER
QUALITY PROTECTION AREA. If the commission has incurred any costs in undertaking a
corrective or enforcement action with respect to an unauthorized discharge from a quarry
under this subchapter, including a reclamation or restoration action, the responsible party is
liable to the state for all reasonable costs of the corrective or enforcement action, including
court costs and reasonable attorney’s fees, and for any punitive damages that may be assessed
by the court.
Sec. 26.559. RECLAMATION AND RESTORATION FUND ACCOUNT. (a) Penalties and other
money received by the commission as a result of an enforcement action taken under this
subchapter, and any gift or grant the commission receives for the purposes of this subchapter,
shall be deposited into the reclamation and restoration fund account in the general revenue
fund. Money in the account may be appropriated only to the commission for the reclamation
and restoration of the beds, bottoms, and banks of water bodies affected by the unlawful
discharges subject to this subchapter.
(b) At least 60 days before spending money from the reclamation and restoration fund account,
the commission shall publish notice of its proposed plan and conduct a hearing for the purpose
of soliciting public comment, oral or written. The commission shall fully consider all written
and oral submissions on the proposed plan.
(c) At least 30 days before the date of the public hearing, the notice must be published in the
Texas Register and in a newspaper of general circulation in the county where the violation
resulting in the payment of the penalties or other money occurred.
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(d) Interest and other income earned on money in the account shall be credited to the account.
The account is exempt from the application of Section 403.095, Government Code.
Sec. 26.560. COOPERATION WITH OTHER STATE AGENCIES. (a) The commission is the
principal authority in the state on matters relating to the implementation of this subchapter. All
other state agencies engaged in water quality or water pollution control activities in a water
quality protection area shall coordinate those activities with the commission.
(b) The executive director, with the consent of the commission, may enter into contracts,
memoranda of understanding, or other agreements with other state agencies for purposes of
developing effluent or other water quality requirements, including requirements for financial
responsibility, adequate to protect the water resources in a water quality protection area, in any
individual or general permit or other authorization issued under this subchapter.
Sec. 26.561. WATER QUALITY PROTECTION AREA REPORTS. (a) On or before December 1,
2006, the commission shall prepare a report describing its implementation of this subchapter
and provide copies of the report to the governor, lieutenant governor, and speaker of the house
of representatives.
(b) Beginning December 1, 2008, and on December 1 of each succeeding even-numbered year,
the commission shall deliver a report to the governor, lieutenant governor, and speaker of the
house of representatives evaluating the success of its implementation of the water quality
protection permitting and enforcement programs developed under this subchapter.
Sec. 26.562. EXPIRATION. This subchapter expires September 1, 2025.
SECTION 3. This Act takes effect immediately if it receives a vote of two-thirds of all the
members elected to each house, as provided by Section 39, Article III, Texas Constitution. If
this Act does not receive the vote necessary for immediate effect, this Act takes effect on the
91st day after the last day of the legislative session.
_____________________________
______________________________
President of the Senate
I hereby certify that S.B. No. 1354 passed the Senate on April 28, 2005, by the following vote:
Yeas 31, Nays 0; and that the Senate concurred in House amendments on May 21, 2005, by the
following vote: Yeas 29, Nays 1.
______________________________
Secretary of the Senate
I hereby certify that S.B. No. 1354 passed the House, with amendments, on May 19, 2005, by
the following vote: Yeas 137, Nays 0, two present not voting.
______________________________
Chief Clerk of the House
Approved:
______________________________
Date
______________________________
Governor
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Appendix B. Final Adopted Rules
The following rules have been adopted in Title 30, Texas Administrative
Code:
• Chapter 37, Subchapter W. Financial Assurance for Quarries. The

text of this rule as adopted begins on page 35. An electronic copy of
this rule is available on the TCEQ web site at <www.tceq.state.tx.
us/assets/public/legal/rules/rules/pdflib/37w.pdf>. The official
version of this rule is available on the Secretary of State’s web site at
<info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=5&ti=3
0&pt=1&ch=37&sch=W&rl=Y>.
• Chapter 311, Subchapter H. Quarry Discharges to the John Graves

Scenic Riverway. The text of this rule as adopted begins on page 57.
An electronic copy of this rule is available on the TCEQ web site at
<www.tceq.state.tx.us/assets/public/legal/rules/rules/pdflib/311h.pdf>.
The official version of this rule is available on the Secretary of State’s
web site at <info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_
view=5&ti=30&pt=1&ch=311&sch=H&rl=Y>.
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§§37.9160, 37.9165, 37.9170, 37.9175, 37.9180, 37.9185, 37.9190,
37.9195, 37.9200, 37.9205, 37.9210, 37.9215, 37.9220, 37.9225, 37.9230,
37.9235, 37.9240
Effective August 3, 2006
§37.9160. Applicability.
This subchapter applies to an owner or operator required to provide financial assurance under
Chapter 311 of this title (relating to Watershed Protection). This subchapter does not apply to
state or federal governmental entities whose debts and liabilities are the debts and liabilities of
a state or the United States. This subchapter establishes requirements and mechanisms for
demonstrating financial assurance for reclamation and restoration.
Adopted July 12, 2006
Effective August 3, 2006
§37.9165. Definitions.
Definitions for terms that appear throughout this subchapter may be found in this section, in
Subchapter A of this chapter (relating to General Financial Assurance Requirements), as well as
Chapter 311, Subchapter H of this title (relating to Regulation of Quarries in the John Graves
Scenic Riverway), except where the following terms are used in this subchapter, the following
definition applies: Current cost estimate—The amount of financial assurance required under
Chapter 311, Subchapter H of this title.
Adopted July 12, 2006
Effective August 3, 2006
§37.9170. Financial Assurance Requirements for Reclamation and Restoration.
(a) In addition to the requirements of this subchapter, owners and operators required to
demonstrate financial assurance for reclamation or restoration must comply with
§§37.141, 37.151, and 37.161 of this title (relating to Increase in Current Cost Estimate,
Decrease in Current Cost Estimate, and Establishment of a Standby Trust) and
Subchapter A of this chapter (relating to General Financial Assurance Requirements),
except:
(1) §37.21 of this title (relating to Wording and Approval of Mechanisms);
(2) §37.31 of this title (relating to Submission of Documents);
(3) §37.52 of this title (relating to Use of a Universal Financial Assurance Mechanism
for Multiple Facilities and Program Areas); and
(4) §37.161 of this title.
(b) The owner or operator of each facility required by this chapter to provide financial
assurance for reclamation or restoration must establish financial assurance in an
amount no less than the current cost estimate.
(c) The mechanisms submitted for compliance with this subchapter must be worded as
they appear in this subchapter. The executive director shall determine the acceptability
of the mechanisms submitted.
(d) An owner or operator required by this subchapter to provide financial assurance must
submit an originally signed financial assurance mechanism with the application for a
general or individual permit required under Chapter 311 of this title (relating to
Watershed Protection). The signed financial assurance mechanism must be effective at
the time it is submitted.
(e) Owners or operators may use a single financial assurance mechanism as specified in
this subchapter for both reclamation and restoration. The amount of the funds available
through the mechanism must be no less than the sum of funds that would be available
if a separate mechanism had been established and maintained for each individual
purpose.
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(f) The owner or operator of a facility required by this subchapter to provide financial
assurance for reclamation or restoration shall provide continuous financial assurance
until the executive director provides written consent to terminate in accordance with
§37.61 of this title (relating to Termination of Mechanisms).
(g) The executive director may call on the financial assurance mechanism(s) when an
owner or operator who is required to comply with this chapter has:
(1) failed to perform reclamation or restoration when required;
(2) failed to provide an alternate financial assurance mechanism, when required; or
(3) failed to provide continuous financial assurance coverage.
(h) An owner or operator who uses a surety bond or an irrevocable letter of credit to satisfy
the requirements of this subchapter shall establish a standby trust. The standby trust
must meet the requirements of §37.161 of this title except that the wording of a standby
trust agreement must follow §37.9190 of this title (relating to Trust Fund Wording) and
the requirements indicated in §37.9185 of this title (relating to Trust Fund
Requirements) rather than the citations reflected in §37.161 of this title.
Adopted July 12, 2006
Effective August 3, 2006
§37.9175. Financial Assurance Mechanisms for Reclamation.
Owners and operators subject to this subchapter may use any of the following financial
assurance mechanisms to demonstrate financial assurance for reclamation:
(1) a trust agreement as specified in §37.9185 of this title (relating to Trust Fund
Requirements);
(2) a surety bond guaranteeing payment as specified in §37.9195 of this title (relating
to Surety Bond Guaranteeing Payment Requirements);
(3) an irrevocable standby letter of credit as specified in §37.9205 of this title (relating
to Irrevocable Standby Letter of Credit Requirements);
(4) insurance as specified in §37.9215 of this title (relating to Insurance Requirements);
(5) a financial test as specified in §37.9225 of this title (relating to Financial Test
Requirements); or
(6) a corporate guarantee as specified in §37.9235 of this title (relating to Corporate
Guarantee Requirements).
Adopted July 12, 2006
Effective August 3, 2006
§37.9180. Financial Assurance Requirements for Restoration.
Owners and operators subject to this subchapter may use any of the following financial
assurance mechanisms to demonstrate financial assurance for restoration:
(1) a trust agreement as specified in §37.9185 of this title (relating to Trust Fund
Requirements);
(2) a surety bond guaranteeing payment as specified in §37.9195 of this title (relating
to Surety Bond Guaranteeing Payment Requirements);
(3) an irrevocable standby letter of credit as specified in §37.9205 of this title (relating
to Irrevocable Standby Letter of Credit Requirements);
(4) insurance as specified in §37.9215 of this title (relating to Insurance Requirements);
(5) a financial test as specified in §37.9225 of this title (relating to Financial Test
Requirements); or
(6) a corporate guarantee as specified in §37.9235 of this title (relating to Corporate
Guarantee Requirements).
Adopted July 12, 2006
Effective August 3, 2006

TCEQ publication SFR-087/06  December 2006

36  Establishing the John Graves Scenic Riverway: A Report to the 80th Legislature

30 TAC Chapter 37, Subchapter W. Financial Assurance for Quarries

§37.9185. Trust Fund Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance by
establishing a fully funded trust that conforms to the requirements of this subchapter
and by submitting an originally signed duplicate of the executed trust agreement to the
executive director.
(b) The trustee must be an entity that has the authority to act as a trustee and whose trust
operations are regulated and examined by a federal or state agency.
(c) The wording of the trust agreement must be identical to the wording specified in
§37.9190(a) of this title (relating to Trust Agreement Wording), including a formal
certification of acknowledgment as specified in §37.9190(b) of this title.
(d) Schedule A of the trust agreement as specified in §37.9190(a) of this title must be
updated within 60 days after an approved change in the amount of the current cost
estimate.
(e) A fully funded trust requires that the initial payment into the trust fund be at least
equal to the current cost estimate, or when a combination of mechanisms are used in
accordance with §37.41 of this title (relating to Use of Multiple Financial Assurance
Mechanisms), the initial payment plus the amount of the combined mechanism(s) must
be at least equal to the current cost estimate. A receipt from the trustee for the initial
payment must be submitted by the owner or operator to the executive director with the
originally signed duplicate of the trust agreement.
(f) After the initial payment for a fully funded trust, whenever the current cost estimate
changes, the owner or operator must compare the new estimate with the trustee’s most
recent annual valuation of the trust fund. If the value of the fund is less than the
amount of the new estimate, the owner or operator, within 30 days after the change in
the current cost estimate, must either deposit an amount into the fund so that its value
after this deposit at least equals the amount of the current cost estimate, or obtain an
additional financial assurance mechanism as specified in this subchapter to cover the
difference.
(g) If the value of the trust fund is greater than the total amount of the current cost
estimate, the owner or operator may submit a written request to the executive director
for release of the amount in excess of the current cost estimate.
(h) Within 60 days after receiving a request from the owner or operator for release of funds
as specified in subsection (g) of this section, the executive director shall instruct the
trustee to release to the owner or operator such funds as the executive director specifies
in writing.
(i) An owner or operator or any other person authorized by the executive director to
perform reclamation at the quarry or restoration related to the quarry, may request
reimbursement expenditures for reclamation at the quarry or restoration related to the
quarry by submitting itemized bills to the executive director. The request shall include
an explanation of the expenses and all applicable itemized bills. The owner or operator
may request reimbursements for partial reclamation or restoration only if sufficient
funds are remaining in the trust fund to cover the maximum remaining costs for
reclamation at the quarry or restoration related to the quarry. After receiving bills for
reclamation or restoration activities, the executive director shall instruct the trustee to
make reimbursement in such amounts as the executive director specifies in writing, if
the executive director determines that the partial or final reclamation or restoration
expenditures are in accordance with the approved reclamation or restoration plan
activities, or are otherwise justified. If the executive director has reason to believe that
the cost of reclamation at the quarry or restoration related to the quarry will be greater
than the value of the trust fund, the executive director may withhold reimbursement of
such amounts as deemed prudent until it is determined, in accordance with
Subchapters A and B of this chapter (relating to General Financial Assurance
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Requirements and Financial Assurance Requirements for Closure, Post Closure, and
Corrective Action) that the owner or operator is no longer required to maintain
financial assurance for reclamation or restoration.
(j) If an owner or operator substitutes other financial assurance as specified in this section
for all or part of the trust fund, the owner or operator may submit a written request to
the executive director for release of the amount in excess of the current cost estimate
covered by the trust fund.
Adopted July 12, 2006
Effective August 3, 2006
§37.9190. Trust Agreement Wording.
(a) A trust agreement for reclamation or restoration, as specified in §37.9185 of this title
(relating to Trust Fund Requirements), must be worded as specified in the Trust
Agreement in this subsection, except that the instructions in parenthesis are to be
replaced with the relevant information and the parenthesis deleted.
TRUST AGREEMENT
TRUST AGREEMENT, the “Agreement,” entered into as of (date) by and between (name
of the owner or operator), a (name of State) (insert “corporation,” “partnership,”
“association,” or “proprietorship”), the “Grantor,” and (name of corporate trustee), (insert
“incorporated in the State of _______” or “a national bank”), the “Trustee.”
Whereas, the Texas Commission on Environmental Quality, “TCEQ,” an agency of the
State of Texas, has established certain regulations applicable to the Grantor, requiring
that an owner or operator of a quarry(ies) shall provide assurance that funds will be
available when needed for reclamation at the quarry or restoration related to the quarry.
Whereas, the Grantor has elected to establish a trust to provide all or part of such
financial assurance for the quarry(ies) identified herein,
Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as trustee,
Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions. As used in this Agreement:
(a)

The term “Grantor” means the owner or operator who enters into this
Agreement and any successors or assigns of the Grantor.

(b)

The term “Trustee” means the Trustee who enters into this Agreement and
any successor Trustee.

Section 2. Identification of Quarries and Cost Estimates. This Agreement pertains to the
facilities and cost estimates identified on attached Schedule A (on Schedule A, for each
quarry list the permit number, name, physical and mailing addresses, and the current
cost estimate, or portions thereof, for which financial assurance is demonstrated by this
Agreement. Identify for each current cost estimate the amount designated for reclamation
at the quarry or restoration related to the quarry).
Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a trust
fund, the “Fund,” for the benefit of TCEQ. The Grantor and the Trustee intend that no
third party have access to the Fund except as herein provided. The Fund is established
initially as consisting of the property, which is acceptable to the Trustee, described in
Schedule B attached hereto. Such property and any other property subsequently
transferred to the Trustee is referred to as the Fund, together with all earnings and profits
thereon, less any payments or distributions made by the Trustee pursuant to this
Agreement. The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided.
The Trustee shall not be responsible nor shall it undertake any responsibility for the
amount or adequacy of, nor any duty to collect from the Grantor, any payments necessary
to discharge any liabilities of the Grantor established by TCEQ.
Section 4. Payment from the Fund. The Trustee shall make payments from the Fund as
the TCEQ executive director shall direct, in writing, to provide for the payment of the
costs of reclamation at the quarry or restoration related to the quarry(ies) covered by this
Agreement. The Trustee shall reimburse the Grantor or other persons as specified by the
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TCEQ executive director from the Fund for expenditures for reclamation at the quarry or
restoration related to the quarry in such amounts as the TCEQ executive director shall
direct in writing. In addition, the Trustee shall refund to the Grantor such amounts as the
TCEQ executive director specifies in writing. Upon refund, such funds shall no longer
constitute part of the Fund as defined herein.
Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund
shall consist of cash or securities acceptable to the Trustee.
Section 6. Trustee Management. The Trustee shall invest and reinvest the principal and
income of the Fund and keep the Fund invested as a single fund, without distinction
between principal and income, in accordance with general investment policies and
guidelines which the Grantor may communicate in writing to the Trustee from time to
time, subject, however, to the provisions of this Section. In investing, reinvesting,
exchanging, selling, and managing the Fund, the Trustee shall discharge his duties with
respect to the trust fund solely in the interest of the beneficiary and with the care, skill,
prudence, and diligence under the circumstances then prevailing which persons of
prudence, acting in a like capacity and familiar with such matters, would use in the
conduct of an enterprise of a like character and with like aims; except that:
(i) Securities or other obligations of the Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined in the Investment Company Act of 1940, as
amended, 15 U.S.C. 80a-2(a), shall not be acquired or held unless they are securities or
other obligations of the Federal or a State government;
(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of the Federal or State government; and
(iii) The Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest thereon.
Section 7. Commingling and Investment. The Trustee is expressly authorized in its
discretion:
(a) To transfer from time to time any or all of the assets of the Fund to any common,
commingled, or collective trust fund created by the Trustee in which the Fund is eligible
to participate, subject to all of the provisions thereof, to be commingled with the assets of
other trusts participating therein; and
(b) To purchase shares in any investment company registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et seq., including one which may be created,
managed, underwritten, or to which investment advice is rendered or the shares of which
are sold by the Trustee. The Trustee may vote shares in its discretion.
Section 8. Express Powers of Trustee. Without in any way limiting the powers and
discretion conferred upon the Trustee by the other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:
(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it, by
public or private sale. No person dealing with the Trustee shall be bound to see to the
application of the purchase money or to inquire into the validity or expediency of any
such sale or other disposition;
(b) To make, execute, acknowledge, and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to
carry out the powers herein granted;
(c) To register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such depository
with other securities deposited therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Government, or any agency or
instrumentality thereof, with a Federal Reserve bank, but the books and records of the
Trustee shall at all times show that all such securities are part of the Fund;
(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings
certificates issued by the Trustee, in its separate corporate capacity, or in any other
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banking institution affiliated with the Trustee, to the extent insured by an agency of the
Federal or State government; and
(e) To compromise or otherwise adjust all claims in favor of or against the Fund.
Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied
against or in respect of the Fund and all brokerage commissions incurred by the Fund
shall be paid from the Fund. All other expenses incurred by the Trustee in connection
with the administration of this Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor,
and all proper charges and disbursements of the Trustee shall be paid from the Fund.
Section 10. Annual Valuations. The Trustee shall annually, at least 30 days prior to the
anniversary date of establishment of the Fund, furnish to the Grantor and to the TCEQ
executive director a statement confirming the value of the Trust. Any securities in the
Fund shall be valued at market value as of no more than 60 days prior to the anniversary
date of establishment of the Fund. The failure of the Grantor to object in writing to the
Trustee within 90 days after the statement has been furnished to the Grantor and the
TCEQ executive director shall constitute a conclusively binding assent by the Grantor,
barring the Grantor from asserting any claim or liability against the Trustee with respect
to matters disclosed in the statement.
Section 11. Advice of Counsel. The Trustee may from time to time consult with counsel,
who may be counsel to the Grantor, with respect to any question arising as to the
construction of this Agreement or any action to be taken hereunder. The Trustee shall be
fully protected, to the extent permitted by law, in acting upon the advice of counsel.
Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.
Section 13. Successor Trustee. The Trustee may resign or the Grantor may replace the
Trustee, but such resignation or replacement shall not be effective until the Grantor has
appointed a successor trustee and this successor accepts the appointment. The successor
trustee shall have the same powers and duties as those conferred upon the Trustee
hereunder. Upon the successor trustee’s acceptance of the appointment, the Trustee shall
assign, transfer, and pay over to the successor trustee the funds and properties then
constituting the Fund. If for any reason the Grantor cannot or does not act in the event of
the resignation of the Trustee, the Trustee may apply to a court of competent jurisdiction
for the appointment of a successor trustee or for instructions. The successor trustee shall
specify the date on which it assumes administration of the trust in a writing sent to the
Grantor, the TCEQ executive director, and the present Trustee by certified mail ten days
before such change becomes effective. Any expenses incurred by the Trustee as a result
of any of the acts contemplated by this Section shall be paid as provided in Section 9.
Section 14. Instructions to the Trustee. All orders, requests, and instructions by the
Grantor to the Trustee shall be in writing, signed by such persons as are designated in the
attached Exhibit A or such other designees as the Grantor may designate by amendment
to Exhibit A. The Trustee shall be fully protected in acting without inquiry in accordance
with the Grantor’s orders, requests, and instructions. All orders, requests, and
instructions by the TCEQ executive director to the Trustee shall be in writing, signed by
the executive director or the executive director’s designee, and the Trustee shall act and
shall be fully protected in acting in accordance with such orders, requests, and
instructions. The Trustee shall have the right to assume, in the absence of written notice
to the contrary, that no event constituting a change or a termination of the authority of
any person to act on behalf of the Grantor or TCEQ hereunder has occurred. The Trustee
shall have no duty to act in the absence of such orders, requests, and instructions from
the Grantor and/or TCEQ, except as provided for herein.
Section 15. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the TCEQ executive
director, or by the Trustee and the TCEQ executive director if the Grantor ceases to exist.
Section 16. Irrevocability and Termination. Subject to the right of the parties to amend
this Agreement as provided in Section 15, this Trust shall be irrevocable and shall
continue until terminated at the written agreement of the Grantor, the Trustee, and the
TCEQ executive director, or by the Trustee and the TCEQ executive director if the
Grantor ceases to exist. Upon termination of the Trust, all remaining trust property, less
final trust administration expenses, shall be delivered to the Grantor.
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Section 17. Immunity and Indemnification. The Trustee shall not incur personal liability
of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor or the TCEQ
executive director issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from
and against any personal liability to which the Trustee may be subjected by reason of any
act or conduct in its official capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such defense.
Section 18. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of Texas.
Section 19. Interpretation. As used in this Agreement, words in the singular include the
plural and words in the plural include the singular. The descriptive headings for each
Section of this Agreement shall not affect the interpretation or the legal efficacy of this
Agreement.
In Witness Whereof the parties have caused this Agreement to be executed by their
respective officers duly authorized and their corporate seals to be hereunto affixed and
attested as of the date first above written. The parties below certify that the wording of
this Agreement is identical to the wording specified in 30 Texas Administrative Code
§37.9190(a) as such regulations were constituted on the date first above written.
(Signature of Grantor)
By

(Title)

Attest:
(Title)
(Seal)
(Signature of Trustee)
By

(Title)

Attest:
(Title)
(Seal)

(b) The Certification of Acknowledgment in this subsection is the certification of
acknowledgment that must accompany the trust agreement for a trust fund as specified
in §37.9185 of this title.
CERTIFICATION OF ACKNOWLEDGMENT
State of___________________________________________
County of_________________________________________
On this (date), before me personally came (owner or operator) to me known, who, being
by me duly sworn, did depose and say that she/he resides at (address), that she/he is
(title) of (corporation), the corporation described in and which executed the above
instrument; that she/he knows the seal of said corporation; that the seal affixed to such
instrument is such corporate seal; that it was so affixed by order of the Board of Directors
of said corporation, and that she/he signed her/his name thereto by like order.
(signature of Notary Public)

Adopted July 12, 2006
Effective August 3, 2006
§37.9195. Surety Bond Guaranteeing Payment Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance by obtaining
a surety bond that conforms to the requirements of this subchapter and by submitting
an originally signed surety bond to the executive director.
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(b) The surety company issuing the bond must, at a minimum, be among those listed as
acceptable sureties on federal bonds in Circular 570 of the United States Department of
the Treasury.
(c) The wording of the surety bond must be identical to the wording specified in §37.9200
of this title (relating to Payment Bond Wording).
(d) The bond must guarantee that the owner or operator shall:
(1) fund the standby trust fund as required in §37.161 of this title (relating to
Establishment of a Standby Trust) in an amount equal to the penal sum of the bond
before the beginning of final reclamation at the quarry or restoration related to the
quarry;
(2) fund the standby trust fund as required in §37.161 of this title in an amount equal
to the penal sum within 15 days after a written directive by the executive director
or commission to begin reclamation or restoration, or within 15 days after an order
to begin final reclamation or restoration is issued by the United States district court
or other court of competent jurisdiction; or
(3) provide alternate financial assurance as specified in this subchapter, and obtain the
executive director’s written approval of the assurance provided, within 90 days
after receipt by both the owner or operator and the executive director of a notice of
cancellation of the bond from the surety.
(e) Under the terms of the bond, the surety shall become liable on the bond obligation
when the owner or operator fails to perform as guaranteed by the bond.
(f) The penal sum of the bond must be in an amount at least equal to the current cost
estimate, except as provided in §§37.41, 37.51, or 37.9170 of this title (relating to Use
of Multiple Financial Assurance Mechanisms, Use of a Financial Assurance
Mechanism for Multiple Facilities, and Financial Assurance Requirements for
Reclamation and Restoration).
(g) Under the terms of the bond, the surety may cancel the bond by sending notice of
cancellation by certified mail to the owner or operator and to the executive director.
Cancellation may not occur, however, during the 120 days beginning on the date of
receipt of the notice of cancellation by both the owner or operator and the executive
director, as evidenced by the return receipts.
Adopted July 12, 2006
Effective August 3, 2006
§37.9200. Payment Bond Wording.
A surety bond guaranteeing payment for reclamation or restoration, as specified in §37.9195 of
this title (relating to Surety Bond Guaranteeing Payment Requirements), must be worded as
specified in the Payment Bond in this section, except that the instructions in parenthesis are to
be replaced with the relevant information and the parenthesis deleted.
PAYMENT BOND
Date bond executed: _________________.
Effective Date: ______________________.
Principal: (legal name and
___________________________.

business

Type of Organization:
“corporation,”) ______.

“individual,”

(insert

address
“joint

of

owner

venture,”

and

operator)

“partnership,”

or

State of Incorporation: ________________.
Surety(ies): (name(s) and business address(es)) _____________________.
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Permit number, name, physical and mailing addresses, and reclamation or restoration
amount(s) for each quarry guaranteed by this bond (indicate reclamation or restoration
amounts separately for each quarry):__________________________________________.
Total penal sum of bond: $_________________.
Surety’s bond number:__________________.
Know All Persons By These Presents, That we, the Principal and Surety(ies) hereto are
firmly bound to the Texas Commission on Environmental Quality, hereinafter called
TCEQ, in the above penal sum for the payment of which we bind ourselves, our heirs,
executors, administrators, successors, and assigns jointly and severally; provided that,
where the Surety(ies) are corporations acting as co-sureties, we, the Sureties, bind
ourselves in such sum “jointly and severally” only for the purpose of allowing a joint
action or actions against any or all of us, and for all other purposes each Surety binds
itself, jointly and severally with the Principal, for the payment of such sum only as is set
forth opposite the name of such Surety, but if no limit of liability is indicated, the limit of
liability shall be the full amount of the penal sum.
Whereas said Principal is required, under the appropriate program area, to comply with
permit requirements in order to own or operate each quarry identified above, and
Whereas said Principal is required to provide financial assurance for reclamation at the
quarry or restoration related to the quarry, as a condition of the permit or other applicable
requirements, and
Whereas said Principal shall establish a standby trust fund as is required when a surety
bond is used to provide such financial assurance;
Now, therefore, the conditions of the obligation are such that if the Principal shall
faithfully, before the beginning of reclamation or restoration at or related to each quarry
identified above, fund into the standby trust fund the amount(s) identified above for the
quarry,
Or, if the Principal shall fund into the standby trust fund in such amount(s) within 15
days after a written directive is issued by the executive director or commission to begin
reclamation or restoration or or within 15 days after an order to begin final reclamation or
restoration is issued by the United States district court or other court of competent
jurisdiction,
Or, if the Principal shall provide alternate financial assurance, as specified in 30 Texas
Administrative Code, Chapter 37 (relating to Financial Assurance) and obtain the TCEQ
executive director’s written approval of such assurance, within 90 days after the date
notice of cancellation is received by both the Principal and the TCEQ executive director
from the Surety(ies), then this obligation shall be null and void; otherwise it is to remain
in full force and effect.
The Surety(ies) shall become liable on this bond obligation only when the Principal has
failed to fulfill the conditions described above. Upon notification by the TCEQ executive
director that the Principal has failed to perform as guaranteed by this bond, the
Surety(ies) shall place funds in the amount guaranteed for the quarry(ies) into the
standby trust fund as directed by the TCEQ executive director.
The liability of the Surety(ies) shall not be discharged by any payment or succession of
payments hereunder, unless and until such payment or payments shall amount in the
aggregate to the penal sum of the bond, but in no event shall the obligation of the
Surety(ies) hereunder exceed the amount of said penal sum.
The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to
the Principal and to the TCEQ executive director provided, however, that cancellation
shall not occur during the 120 days beginning on the date of receipt of the notice of
cancellation by both the Principal and the TCEQ executive director, as evidenced by the
return receipts.
The Principal may terminate this bond by sending written notice to the Surety(ies),
provided, however, that no such notice shall become effective until the Surety(ies)
receive(s) written authorization for termination of the bond by the TCEQ executive
director.

(The following paragraph is an optional rider that may be included but is not required.)
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Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly so that
it guarantees a new reclamation or restoration amount, provided that the penal sum does
not increase by more than 20 percent in any one year, and no decrease in the penal sum
takes place without the written permission of the TCEQ executive director.
In Witness Whereof, the Principal and Surety(ies) have executed this Payment Bond and
have affixed their seals on the date set forth above.
The persons whose signatures appear below hereby certify that they are authorized to
execute this surety bond on behalf of the Principal and Surety(ies) and that the wording
of this surety bond is identical to the wording specified in 30 Texas Administrative Code
§37.9200 as such regulations were constituted on the date this bond was executed.
Principal
(Signature(s))______________________________________
(Name(s)) _________________________________________
(Title(s))__________________________________________
(Corporate seal)
Corporate Surety(ies)
(Name and address)________________________________
State of Incorporation:________________________
Liability limit:$________________________
(Signature(s))______________________________________
(Name(s) and title(s))_______________________________
(Corporate Seal)

(For every co-surety, provide signature(s), corporate seal, and other information in the same
manner as for Surety above.)
Bond premium: $__________________

Adopted July 12, 2006
Effective August 3, 2006
§37.9205. Irrevocable Standby Letter of Credit Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance by obtaining
an irrevocable standby letter of credit that conforms to the requirements of this
subchapter and submit an originally signed irrevocable standby letter of credit to the
executive director.
(b) The financial institution issuing the irrevocable standby letter of credit shall be an
entity that has the authority to issue irrevocable standby letters of credit and whose
operations are regulated and examined by a federal or state agency.
(c) The wording of the irrevocable standby letter of credit must be identical to the wording
specified in §37.9210 of this title (relating to Irrevocable Standby Letter of Credit
Wording).
(d) The originally signed irrevocable standby letter of credit must be accompanied by a
letter from the owner or operator referring to the irrevocable standby letter of credit by
number, issuing institution, and date, and providing the following information for each
quarry:
(1) the permit number;
(2) name and physical and mailing addresses of the quarry; and
(3) the amount of funds assured for reclamation or restoration by the irrevocable
standby letter of credit.
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(e) The letter of credit must be irrevocable and issued for a period of at least one year. The
irrevocable standby letter of credit must provide that the expiration date shall be
automatically extended for a period of at least one year unless, at least 120 days before
the current expiration date, the issuing institution notifies both the owner or operator
and the executive director by certified mail of a decision not to extend the expiration
date. Under the terms of the irrevocable standby letter of credit, the 120 days shall
begin on the date when both the owner or operator and the executive director have
received the notice, as evidenced by the return receipts.
(f) The irrevocable standby letter of credit must be issued in an amount at least equal to
the current cost estimate, except as provided in §§37.41, 37.51, or 37.9170 of this title
(relating to Use of Multiple Financial Assurance Mechanisms, Use of a Financial
Assurance Mechanism for Multiple Facilities, and Financial Assurance Requirements
for Reclamation and Restoration).
(g) Following a determination that the owner or operator has failed to perform reclamation
or restoration in accordance with the reclamation or restoration plan, other applicable
requirements of the permit(s), or written directive by the executive director or
commission or that the owner or operator has failed to perform reclamation at the
quarry or restoration related to the quarry in accordance with the permit, other
applicable requirements, or written directive by the executive director or commission,
the executive director may draw on the irrevocable standby letter of credit.
(h) If the owner or operator does not establish alternate financial assurance as specified in
this subchapter and obtain written approval of such alternate assurance from the
executive director within 90 days after receipt by both the owner or operator and the
executive director of a notice from the issuing institution that it has decided not to
extend the irrevocable standby letter of credit beyond the current expiration date, the
executive director shall draw on the irrevocable standby letter of credit. The executive
director may delay the drawing if the issuing institution grants an extension of the term
of the letter of credit. During the last 30 days of any such extension, the executive
director shall draw on the irrevocable standby letter of credit if the owner or operator
has failed to provide alternate financial assurance as specified in this subchapter and
obtain written approval of such assurance from the executive director.
(i) Upon termination, in accordance with §37.61 of this title (relating to Termination of
Mechanisms), the executive director shall return the irrevocable standby letter of credit
to the issuing institution.
Adopted July 12, 2006
Effective August 3, 2006
§37.9210. Irrevocable Standby Letter of Credit Wording.
An irrevocable standby letter of credit for reclamation or restoration, as specified in §37.9205 of
this title (relating to Irrevocable Standby Letter of Credit Requirements), must be worded as
specified in the Irrevocable Standby Letter of Credit in this section, except that the instructions
in parenthesis are to be replaced with the relevant information and the parenthesis deleted.
IRREVOCABLE STANDBY LETTER OF CREDIT
Executive Director
Texas Commission on Environmental Quality
Dear Sir or Madam:
We hereby establish our Irrevocable Standby Letter of Credit No. _____ in your favor, at
the request and for the account of (owner’s or operator’s name and address) up to the
aggregate amount of (in words) U.S. dollars $____________, available upon presentation
of
(1) Your sight draft, bearing reference to this letter of credit No. _________, and
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(2) Your signed statement reading as follows: “I certify that the amount of the draft is
payable pursuant to regulations issued under authority of 30 Texas Administrative Code
Chapter 37.”
This letter of credit is effective as of (date) and shall expire on (date at least 1 year later),
but such expiration date shall be automatically extended for a period of (at least 1 year)
on (date) and on each successive expiration date, unless, at least 120 days before the
current expiration date, we notify both you and (owner’s or operator’s name) by certified
mail that we have decided not to extend this letter of credit beyond the current expiration
date. In the event you are so notified, any unused portion of the credit shall be available
upon presentation of your sight draft for 120 days after the date of receipt by both you
and (owner’s or operator’s name), as shown on the signed return receipts.
Whenever this letter of credit is drawn on under and in compliance with the terms of this
credit, we shall duly honor such draft upon presentation to us.
We certify that the wording of this letter of credit is identical to the wording specified in
30 Texas Administrative Code §37.9210 as such regulations were constituted on the date
shown immediately below.
(Signature(s)
and
title(s)
of
___________________________________

official(s)

of

issuing

institution)

(Date) _______________________
This credit is subject to (insert “the most recent edition of the Uniform Customs and
Practice for Documentary Credits, published by the International Chamber of
Commerce,” or “the Uniform Commercial Code”).

Adopted July 12, 2006
Effective August 3, 2006
§37.9215. Insurance Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance by obtaining
insurance that conforms to the requirements of this subchapter and submitting an
originally signed certificate to the executive director.
(b) At a minimum, the insurer must be licensed to transact the business of insurance, or
eligible to provide insurance as an excess or surplus lines insurer, in Texas.
(c) The wording of the certificate of insurance must be identical to the wording specified
in §37.9220 of this title (relating to Certificate of Insurance Wording).
(d) The insurance policy must be issued for a face amount at least equal to the current cost
estimate for reclamation or restoration, except when a combination of mechanisms are
used in accordance with §37.41 and §37.9170 of this title (relating to Use of Multiple
Financial Assurance Mechanisms and Financial Assurance Requirements for
Reclamation and Restoration). Actual payments by the insurer shall not change the face
amount, although the insurer’s future liability shall be lowered by the amount of the
payments.
(e) The insurance policy must guarantee that funds shall be available to provide for
reclamation at the quarry or restoration related to the quarry. The policy shall also
guarantee that once reclamation at the quarry or restoration related to the quarry
begins, the issuer shall be responsible for paying out funds, up to an amount equal to
the face amount of the policy, upon the direction of the executive director, to such
party or parties as the executive director specifies.
(f) An owner or operator or any other person authorized to perform reclamation or
restoration may request reimbursement for expenditures for reclamation at the quarry
or restoration related to the quarry by submitting itemized bills to the executive
director. The request shall include an explanation of the expenses and all applicable
itemized bills. The owner or operator may request reimbursement for partial
reclamation at the quarry or restoration related to the quarry only if the remaining
value of the policy is sufficient to cover the maximum remaining costs of reclamation
at the quarry or restoration related to the quarry. Within 60 days after receiving bills for
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reclamation at the quarry or restoration related to the quarry, the executive director
shall determine whether the reclamation or restoration expenditures are in accordance
with the approved reclamation or restoration activities or are otherwise justified, and if
so, shall instruct the insurer to make reimbursement in such amounts as the executive
director specifies in writing. If the executive director has reason to believe that the
maximum cost of reclamation or restoration will be greater than the face amount of the
policy, the executive director may withhold reimbursement of such amounts as deemed
prudent until the executive director determines, in accordance with this subchapter,
that the owner or operator is no longer required to maintain financial assurance
requirements for reclamation at the quarry or restoration related to the quarry of the
facility. If the executive director does not instruct the insurer to make such
reimbursements, the executive director shall provide the owner or operator with a
detailed written statement of reasons.
(g) The owner or operator shall maintain the policy in full force and effect until the
executive director consents to termination of the policy. Failure to pay the premium,
without substitution of alternate financial assurance as specified in this subchapter,
shall constitute a violation of these regulations, warranting such remedy as the
executive director deems necessary. Such violation shall be deemed to begin upon
receipt by the executive director of a notice of future cancellation, termination, or
failure to renew due to nonpayment of the premium, rather than upon the date of
expiration of the policy.
(h) The policy must provide that the insurer may not cancel, terminate, or fail to renew the
policy except for failure to pay the premium. The automatic renewal of the policy shall,
at a minimum, provide the insured with the option of renewal at the face amount of the
expiring policy. If there is a failure to pay the premium, the insurer may elect to cancel,
terminate, or fail to renew the policy by sending notice by certified mail to the owner or
operator and the executive director. Cancellation, termination, or failure to renew may
not occur, however, during 120 days beginning with the date of receipt of the notice by
both the executive director and the owner or operator, as evidenced by the return
receipts.
(i) Cancellation, termination, or failure to renew may not occur and the policy shall
remain in full force and effect in the event that on or before the date of expiration:
(1) the executive director deems the quarry abandoned;
(2) the permit expires, is terminated, is revoked, or a new or renewal permit is denied;
(3) reclamation or restoration is ordered by the executive director of the commission or
by a United States district court or other court of competent jurisdiction;
(4) the owner or operator is named as debtor in a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), United States Code; or
(5) the premium due is paid.
(j) Each policy must contain a provision allowing assignment of the policy to a successor
owner or operator. Such assignment may be conditional upon consent of the insurer,
provided such consent is not unreasonably refused.
Adopted July 12, 2006
Effective August 3, 2006
§37.9220. Certificate of Insurance Wording.
A certificate of insurance for reclamation or restoration, as specified in §37.9215 of this title
(relating to Insurance Requirements), must be worded as specified in the Certificate of
Insurance in this section, except that the instructions in parenthesis are to be replaced with the
relevant information and the parenthesis deleted.
CERTIFICATE OF INSURANCE
Name and Address of Insurer (herein called the “insurer”): ___________________________.
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Name and Physical and Mailing Addresses of Insured (herein called the “insured”):
_______________________.
Quarries covered: (list for each quarry: The permit number, name, physical and mailing
addresses, and the amount of insurance for reclamation or restoration, (these amounts for
all quarries covered must total the face amount shown below).)_______________________.
Face Amount: _____________________________________
Policy Number: ___________________________________
Effective Date: ____________________________________
The insurer hereby certifies that it has issued to the Insured the policy of insurance
identified above to provide financial assurance for reclamation at the quarry(ies) or
restoration related to the quarry(ies), identified above. The Insurer further warrants that
such policy conforms in all respects with the requirements of 30 Texas Administrative
Code §37.9215 (relating to Insurance Requirements), as applicable and as such
regulations were constituted on the date shown immediately below. It is agreed that any
provision of the policy inconsistent with such regulations is hereby amended to eliminate
such inconsistency.
Whenever requested by the executive director of the Texas Commission on
Environmental Quality, the Insurer agrees to furnish to the executive director a duplicate
original of the policy listed above, including all endorsements thereon.
I hereby certify that the wording of this certificate is identical to the wording specified in
30 Texas Administrative Code §37.9220 as such regulations were constituted on the date
shown immediately below.
(Authorized signature of Insurer) ____________________
(Name of person signing) ___________________________
(Title of person signing)____________________________
(Signature of witness or notary:)_____________________
(Date) ________________

Adopted July 12, 2006
Effective August 3, 2006
§37.9225. Financial Test Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance by
establishing a financial test that conforms to the requirements of this subchapter.
(b) To pass this test, the owner or operator must meet the criteria of either paragraph (1) or
(2) of this subsection.
(1) The owner or operator shall have:
(A) two of the following three ratios: a ratio of total liabilities to net worth less than
2.0; a ratio of the sum of net income plus depreciation, depletion, and
amortization to total liabilities greater than 0.1; and a ratio of current assets to
current liabilities greater than 1.5;
(B) net working capital and tangible net worth each at least six times the sum of
the current cost estimates, liability coverage requirements, and any other
financial assurance obligations under the Texas Commission on Environmental
Quality (TCEQ) or other federal or state environmental regulations assured by a
financial test;
(C) tangible net worth of at least $10 million; and
(D) assets located in the United States amounting to at least 90% of the owner’s or
operator’s total assets or at least six times the sum of the current cost estimates,
liability coverage requirements, and any other financial assurance obligations
under the TCEQ or other federal or state environmental regulations assured by
a financial test.
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(c)

(d)

(e)

(f)

(2) The owner or operator shall have:
(A) a current rating for his most recent bond issuance of AAA, AA, A, or BBB as
issued by Standard and Poor’s or Aaa, Aa, A, or Baa as issued by Moody’s;
(B) tangible net worth at least six times the sum of the current cost estimates,
liability coverage requirements, and any other financial assurance obligations
under the TCEQ or other federal or state environmental regulations assured by
a financial test;
(C) tangible net worth of at least $10 million; and
(D) assets located in the United States amounting to at least 90% of the owner’s or
operator’s total assets or at least six times the sum of the current cost estimates,
liability coverage requirements, and any other financial assurance obligations
under the TCEQ or other federal or state environmental regulations assured by
a financial test.
To demonstrate that the requirements of the test are being met, the owner or operator
shall submit the following items to the executive director:
(1) a letter signed by the owner’s or operator’s chief financial officer worded identically
to the wording specified in §37.9230 of this title (relating to Financial Test
Wording);
(2) a copy of the owner’s or operator’s independently audited year-end financial
statements for the latest fiscal year including the “unqualified opinion” of the
auditor;
(3) a special report from the owner’s or operator’s independent certified public
accountant to the owner or operator stating that:
(A) the accountant has compared the data that the letter from the chief financial
officer specifies as having been derived from the independently audited, yearend financial statements for the latest fiscal year with the amounts in such
financial statements; and
(B) in connection with that procedure:
(i) such amounts were found to be in agreement; or
(ii) no matters came to the attention of the accountant that caused the
accountant to believe that the specified data should be adjusted;
(4) a written verification of the current bond rating from the applicable bond rating
agency, if the owner or operator is using Alternative II of the letter signed by the
owner’s or operator’s chief financial officer specified in §37.9230 of this title; and
(5) a schedule identifying intangible assets used to calculate tangible net worth.
After the initial submission of items specified in subsection (c) of this section, the
owner or operator shall send updated information to the executive director within 90
days after the close of each succeeding fiscal year. This information shall consist of all
items specified in subsection (c) of this section.
If the owner or operator no longer meets the requirements of subsection (b) of this
section, a notice shall be sent to the executive director of intent to establish alternate
financial assurance as specified in this subchapter. The notice must be sent by certified
mail within 90 days after the end of the fiscal year for which the year-end financial
data shows that the owner or operator no longer meets the requirements. The owner or
operator shall provide the alternate financial assurance within 120 days after the end of
such fiscal year.
The executive director may, based on a reasonable belief that the owner or operator
may no longer meet the requirements of subsection (b) of this section, require reports of
financial condition at any time from the owner or operator in addition to those
specified in subsection (c) of this section. If the executive director finds, on the basis of
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such reports or other information, that the owner or operator no longer meets the
requirements of subsection (b) of this section, the owner or operator shall provide
alternate financial assurance as specified in this subchapter within 30 days after
notification of such a finding.
(g) The executive director may disallow use of this test on the basis of qualifications in the
opinion expressed in the independent certified public accountant’s report on
examination of the owner’s or operator’s financial statements. An adverse opinion or
disclaimer of opinion shall be cause for disallowance. The executive director shall
evaluate other qualifications on an individual basis. The owner or operator shall
provide alternate financial assurance as specified in this subchapter within 30 days
after notification of the disallowance.
(h) Owners and operators choosing to meet the financial assurance requirement by using a
financial test agree to fund the amount demonstrated for restoration within 60 days of
written notification by the executive director to any party or parties specified by the
executive director.
Adopted July 12, 2006
Effective August 3, 2006
§37.9230. Financial Test Wording.
A letter from the chief financial officer for restoration or reclamation, as specified in §37.9225
of this title (relating to Financial Test Requirements), must be worded as specified in the
Financial Test in this section, except that the instructions in parenthesis are to be replaced with
the relevant information and the parenthesis deleted.
FINANCIAL TEST
LETTER FROM CHIEF FINANCIAL OFFICER
(Address to TCEQ executive director)
I am the Chief Financial Officer of (name and address of firm.) This letter is in support of
this firm’s use of the financial test to demonstrate financial assurance for closure, post
closure, corrective action, restoration or reclamation as specified in 30 Texas
Administrative Code (TAC) Chapter 37 (relating to Financial Assurance). (Fill out the
following five paragraphs. For each facility or quarry include: the name, permit number,
program area (hazardous waste, municipal solid waste, quarry etc.), physical and mailing
addresses, and current cost estimate. Identify for each current cost estimate the amount
designated for closure, post closure, corrective action, restoration, or reclamation. If your
firm has no facilities that belong in a particular paragraph, write “None” in the space
indicated.)
1. This firm is the owner or operator of the following facilities in Texas for which
financial assurance for closure, post closure, corrective action, restoration, or reclamation
costs is being demonstrated through a financial test specified in 30 TAC Chapter 37. The
current cost estimate covered by the test is shown for each facility or quarry:
___________.
2. This firm guarantees, through a corporate guarantee specified in 30 TAC Chapter 37,
the cost for closure, post closure, corrective action, restoration, or reclamation costs of the
following facilities owned or operated by the guaranteed party. The current cost estimates
so guaranteed are shown for each facility or quarry: _____. The firm identified above is
(the direct or higher-tier parent corporation of the owner or operator, or engaged in a
substantial business relationship with the owner or operator).
3. In States where TCEQ is not administering the financial requirements of 30 TAC
Chapter 37, this firm, as owner, operator, or guarantor, is demonstrating financial
assurance for the closure, post closure, corrective action or restoration, or reclamation
costs of the following facilities through the use of a test equivalent to a financial test
specified in 30 TAC Chapter 37. The current cost estimates covered by such a test are
shown for each facility or quarry:_____.
4. The firm identified above owns or operates the following facilities for which financial
assurance for closure, post closure, corrective action, restoration, or reclamation costs, is
not demonstrated through the financial test or any other financial assurance mechanisms
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specified in 30 TAC Chapter 37 or equivalent State mechanisms to TCEQ, a federal
agency, or another state. The current cost estimates not covered by such financial
assurance are shown for each facility or quarry:_____.
5. This firm is the owner or operator or guarantor of the following facilities for which
financial assurance is being demonstrated under other EPA regulations or state programs
authorized by EPA through a financial test or guarantee. The following amounts have not
been included in Paragraphs 1–4. (For each program area identify: the facility or quarry
name, physical and mailing address, federal or state equivalent regulations, permit
number, and current cost estimate. Identify for each current cost estimate the amount
designated for closure, post closure, corrective action, restoration, or reclamation costs).
(a) Municipal solid waste management facilities under 30 TAC Chapter 330, 40 CFR Part
258 or equivalent $__________
(b) Underground injection control facilities under 30 TAC Chapter 331, 40 CFR Part 144
or equivalent $_________
(c) Petroleum underground storage tank facilities under 30 TAC Chapter 334, and 40 CFR
Part 280 or equivalent $_________
(d) PCB storage facilities under 40 CFR Part 761 or equivalent $___________
(e) Hazardous waste treatment, storage, and disposal facilities under 30 TAC Chapter 335,
40 CFR Parts 264 and 265 or equivalent $_________
(f) Quarry facilities under 30 TAC Chapter 311 $_________________
(g) Additional environmental obligations not shown above $________
Total (a)–(f) $__________
This (owner, operator, or guarantor) (has or has not) received an adverse opinion, a
disclaimer of opinion, or a “going concern” qualification from an independent auditor on
its financial statements for the latest completed fiscal year.
This firm (is required or is not required) to file a Form 10K with the Securities and
Exchange Commission (SEC) for the latest fiscal year. The fiscal year of this firm ends on
(month, day). The figures for the following items marked with an asterisk are derived
from this firm’s independently audited, year-end financial statements for the latest
completed fiscal year, ended (date).

(Fill in Alternative I if the criteria of 30 TAC §37.9225(b)(1) are used. Fill in Alternative II if the
criteria of 30 Texas Administrative Code §37.9225(b)(2) are used.)
ALTERNATIVE I
(1) (a) Sum of current closure, post closure, corrective action, reclamation and restoration
costs (total of all cost estimates shown in the five paragraphs above) $__________
(b) Amount of annual aggregate liability coverage to be demonstrated by a financial test
or corporate guarantee $__________
(c) Total of lines (a) and (b) $__________
*2. Total liabilities (if any portion of the closure, post closure, corrective action,
restoration, or reclamation costs(s), is included in total liabilities, you may deduct the
amount of that portion from this line and add that amount to lines 3 and 4) $__________
*3. Tangible net worth $__________
*4. Net Worth $__________
*5. Current assets $__________
*6. Current liabilities $__________
*7. Net working capital (line 5 minus line 6) $________
*8. The sum of net income plus depreciation, depletion and amortization $__________
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*9. Total assets in U. S. (required only if less than 90% of firm’s assets are located in U.S.)
$__________
Indicate either “yes” or “no” to the following questions.
10. Is line 3 at least $10 million? (yes/no)
11. Is line 3 at least 6 times line 1(c)? (yes/no)
12. Is line 7 at least 6 times line 1(c)? (yes/no)
*13. Are at least 90% of firm’s assets located in the U.S.? (yes/no)
If not, complete line 14
14. Is line 9 at least 6 times line 1(c)? (yes/no)
15. Is line 2 divided by line 4 less than 2.0? (yes/no)
16. Is line 8 divided by line 2 greater than 0.1? (yes/no)
17. Is line 5 divided by line 6 greater than 1.5? (yes/no)
ALTERNATIVE II
1. (a) Sum of current closure, post closure, corrective action, restoration, and reclamation
costs (total of all cost estimates shown in the five paragraphs above) $__________
(b) Amount of annual aggregate liability coverage to be demonstrated by a financial test
or corporate guarantee $__________
(c) Total of lines (a) and (b) $__________
2. Current bond rating of most recent issuance of this firm and name of rating service
___________
3. Date of issuance of bond ___________
4. Date of maturity of bond ___________
*5. Tangible net worth (if any portion of the closure, post closure care, corrective action,
reclamation or restoration cost estimate(s), is included in “total liabilities” on your firm’s
financial statements, you may add the amount of that portion to this line) $__________
*6. Total assets in U.S. (required only if less than 90% of firm’s assets are located in U.S.)
__________
Indicate either “yes” or “no” to the following questions.
7. Is line 5 at least $10 million? (yes/no)
8. Is line 5 at least 6 times line 1(c)? (yes/no)
*9. Are at least 90% of the firm’s assets located in the U.S.? (yes/no)
If not, complete line 10
10. Is line 6 at least 6 times line 1(c)? (yes/no)
I hereby certify that the wording of this letter is identical to the wording specified in 30
Texas Administrative Code §37.9230 as such regulations were constituted on the date
shown immediately below.
(Signature) _______________________________
(Name)___________________________________
(Title) ___________________________________
(Date) __________________

Adopted July 12, 2006

Effective August 3, 2006
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§37.9235. Corporate Guarantee Requirements.
(a) An owner or operator may satisfy the requirements of financial assurance for
reclamation or restoration by obtaining a written guarantee, hereafter referred to as
“corporate guarantee,” which conforms to the requirements of this subchapter.
(b) The guarantor shall be the direct or higher-tier parent corporation of the owner or
operator or a corporation with a substantial business relationship with the owner or
operator. The guarantor must meet the requirements for owners or operators as
specified in §37.9225 of this title (relating to Financial Test Requirements). The
guarantor must comply with the terms of the corporate guarantee.
(c) The wording of the corporate guarantee must be identical to the wording specified in
§37.9240 of this title (relating to Corporate Guarantee Wording). The corporate
guarantee shall accompany the items sent to the executive director as specified in
§37.9225(c) of this title.
(d) If the guarantor has a substantial business relationship with the owner or operator, in
addition to the requirements specified in this chapter for the financial test and
corporate guarantee, the guarantor will submit a description of the substantial business
relationship and the value received in consideration of the guarantee; an original or
certified original copy of the Resolution by the Board of Directors or a certified letter
from the chief financial officer, authorizing the corporate guarantee on behalf of the
entity; an original or certified original copy of the Resolution by the Board of Directors
authorizing the formation or acquisition of the guaranteed entity; an organizational
chart that shows the relationship between the two entities; and the partnership
agreement or other agreements, articles, or bylaws that set out the formation, structure,
and operation of the guaranteed entity. After the initial submission of these items to
demonstrate a substantial business relationship, if there has been no change in the
substantial business relationship, the chief financial officer may submit a letter
attesting that there has been no change.
(e) The terms of the corporate guarantee shall provide that:
(1) if the owner or operator fails to perform reclamation at the quarry or restoration
related to the quarry covered by the corporate guarantee in accordance with the
permits and other applicable requirements or written directive by the executive
director or commission whenever required to perform such reclamation or
restoration, the guarantor shall do so or establish a trust fund as specified in
§37.9185 of this title (relating to Trust Fund Requirements) in the name of the
owner or operator in the amount of the current cost estimate;
(2) the corporate guarantee will remain in force unless the guarantor sends notice of
termination by certified mail to the owner or operator and the executive director
and the owner or operator has obtained, and the executive director has approved,
alternative financial assurance; and
(3) if the owner or operator fails to provide alternate financial assurance as specified in
this subchapter and obtain the written approval of such alternate assurance from
the executive director within 90 days after receipt by both the owner or operator
and the executive director of a notice of termination of the corporate guarantee
from the guarantor, the guarantor will provide such alternate financial assurance in
the name of the owner or operator.
Adopted July 12, 2006
Effective August 3, 2006
§37.9240. Corporate Guarantee Wording.
A corporate guarantee for reclamation or restoration, as specified in §37.9235 of this title
(relating to Corporate Guarantee Requirements), must be worded as specified in the Corporate
Guarantee in this section, except that the instructions in parenthesis are to be replaced with the
relevant information and the parenthesis deleted.
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CORPORATE GUARANTEE
Guarantee made this (date) by (name of guaranteeing entity), a business corporation
organized under the laws of the State of (insert name of State), herein referred to as
guarantor. This guarantee is made to the Texas Commission on Environmental Quality
(TCEQ) on behalf of (owner or operator) of (business address), which is (one of the
following: “our subsidiary;” or “an entity with which guarantor has a substantial business
relationship, as defined in 30 TAC §37.11 (relating to Definitions).”
RECITALS
1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the
reporting requirements for guarantors as specified in 30 Texas Administrative Code
(TAC) §37.9225 (relating to Financial Test Requirements) and §37.9235 (relating to
Corporate Guarantee Requirements).
2. (Owner or operator) owns or operates the following quarry(ies) covered by this
guarantee:

(List for each quarry: permit number, name, and physical and mailing addresses. Indicate for
each whether guarantee is for reclamation or restoration).
3. “Reclamation or Restoration plans” as used below refer to the plans maintained as
required for the reclamation at or restoration related to the quarries as identified above.
4. For value received from (owner or operator), (describe consideration and dollar
amount), guarantor guarantees to TCEQ that in the event that (owner or operator) fails to
perform (reclamation at the above quarries or restoration related to the above quarries in
accordance with the reclamation or restoration plans, permits, other applicable
requirements and written directive by the executive director or commission whenever
required to do so, the guarantor shall do so or establish a trust fund as specified in 30
TAC §37.9185 (relating to Trust Fund Requirements), in the name of (owner or operator)
I the amount of the current cost estimate.
5. Guarantor agrees that if, at the end of any fiscal year before termination of this
guarantee, the guarantor fails to meet the financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to the TCEQ executive director and to (owner or
operator) that the guarantor intends to provide alternate financial assurance as specified
in 30 TAC Chapter 37 (relating to Financial Assurance), as applicable, in the name of
(owner or operator). Within 120 days after the end of such fiscal year, the guarantor shall
establish such financial assurance unless (owner or operator) has done so.
6. The guarantor agrees to notify the TCEQ executive director by certified mail, of a
voluntary or involuntary proceeding under Title 11 (Bankruptcy), United States Code,
naming guarantor as debtor, within 10 days after commencement of the proceeding.
7. Guarantor agrees that within 30 days after being notified by the TCEQ executive
director of a determination that guarantor no longer meets the financial test criteria or is
disallowed from continuing as a guarantor of (reclamation or restoration), guarantor shall
establish alternate financial assurance as specified in 30 TAC Chapter 37, Subchapter W
(relating to Financial Assurance Mechanisms for Closure, Post Closure, and Corrective
Action), in the name of (owner or operator) unless (owner or operator) has done so.
8. Guarantor agrees to remain bound under this guarantee notwithstanding any or all of
the following: amendment or modification of the reclamation or restoration plans, or
restoration requirements, amendment or modification of the permit, the extension or
reduction of the time of performance, or any other modification or alteration of an
obligation of the owner or operator.
9. Guarantor agrees to remain bound under this guarantee for so long as (owner or
operator) must comply with the applicable financial assurance requirements of 30 TAC
Chapter 37 for the above-listed facilities, except as provided in paragraph 10 of this
agreement.
10. Guarantor may terminate this guarantee by sending notice by certified mail to the
TCEQ executive director and to (owner or operator), provided that this guarantee may not
be terminated unless and until (the owner or operator) obtains, and the TCEQ executive
director approves, alternate financial assurance.
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11. Guarantor agrees that if (owner or operator) fails to provide alternate financial
assurance as specified in 30 TAC Chapter 37, as applicable, and obtain written approval
of such assurance from the TCEQ executive director within 90 days after a notice of
termination by the guarantor is received by the TCEQ executive director from guarantor,
guarantor shall provide such alternate financial assurance in the name of the (owner or
operator).
12. Guarantor expressly waives notice of acceptance of this guarantee by the TCEQ or by
(owner or operator). Guarantor also expressly waives notice of amendments or
modifications of the reclamation plans, restoration plans, or restoration requirements,
and of amendments or modifications of the permit(s).
I hereby certify that the wording of this guarantee is identical to the wording specified in
30 Texas Administrative Code §37.9240 as such regulations were constituted on the date
first above written.
Effective date: __________________________________
(Name of guarantor) _______________________________
(Authorized signature for guarantor) _________________
(Type name of person signing) ______________________
(Title of person signing) ____________________________
Signature of witness or notary: ______________________

Adopted July 12, 2006

Effective August 3, 2006
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Graves Scenic Riverway
§§311.71–311.82
Effective August 3, 2006
§311.71. Definitions.
The following words and terms, when used in the subchapter, have the following meanings.
(1) 25-year, 24-hour rainfall event—The maximum rainfall event with a probable
recurrence interval of once in 25 years, with a duration of 24 hours, as defined by
the National Weather Service and Technical Paper Number 40, “Rainfall Frequency
Atlas of the U.S.,” May 1961, and subsequent amendments; or equivalent regional
or state rainfall information.
(2) Aggregates—Any commonly recognized construction material originating from a
quarry or pit by the disturbance of the surface, including dirt, soil, rock asphalt,
granite, gravel, gypsum, marble, sand, stone, caliche, limestone, dolomite, rock,
riprap, or other nonmineral substance. The term does not include clay or shale
mined for use in manufacturing structural clay products.
(3) Aquifer—A saturated permeable geologic unit that can transmit, store, and yield to
well, the quality and quantities of groundwater sufficient to provide for a beneficial
use. An aquifer can be composed of unconsolidated sands and gravels; permeable
sedimentary rocks, such as sandstones and limestones; and/or heavily fractured
volcanic and crystalline rocks. Groundwater within an aquifer can be confined,
unconfined, or perched.
(4) Best management practices—Any prohibition, management practice, maintenance
procedure, or schedule of activity designed to prevent or reduce the pollution of
water in the state. Best management practices include treatment, specified
operating procedures, and practices to control site runoff, spillage or leaks, sludge
or waste disposal, or drainage from raw material storage areas.
(5) John Graves Scenic Riverway—That portion of the Brazos River Basin and its
contributing watershed, located downstream of the Morris Shepard Dam on the
Possum Kingdom Reservoir in Palo Pinto County, Texas, and extending to the
county line between Parker and Hood Counties, Texas.
(6) Natural hazard lands—Geographic areas in which natural conditions exist that
pose or, as a result of quarry operations, may pose a threat to the health, safety, or
welfare of people, property, or the environment, including areas subject to
landslides, cave-ins, large or encroaching sand dunes, severe wind or soil erosion,
frequent flooding, avalanches, and areas of unstable geology.
(7) Navigable—Designated by the United States Geological Survey (USGS) as
perennial on the most recent topographic map(s) published by the USGS, at a scale
of 1:24,000.
(8) Operator—Any person engaged in or responsible for the physical operation and
control of a quarry.
(9) Overburden—All materials displaced in an aggregates extraction operation that are
not, or reasonably would not be expected to be, removed from the affected area.
(10) Owner—Any person having title, wholly or partly, to the land on which a quarry
exists or has existed.
(11) Pit—An open excavation from which aggregates have been, or are being, extracted
with a depth of five feet or more below the adjacent and natural ground level.
(12) Quarry—The site from which aggregates for commercial sale are being, or have
been, removed or extracted from the earth to form a pit, including the entire
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excavation, stripped areas, haulage ramps, and the immediately adjacent land on
which the plant processing the raw materials is located. The term does not include
any land owned or leased by the responsible party not being currently used in the
production of aggregates for commercial sale or an excavation to mine clay or shale
for use in manufacturing structural clay products.
(13) Quarrying—The current and ongoing surface excavation and development without
shafts, drafts, or tunnels, with or without slopes, for the extraction of aggregates for
commercial sale from natural deposits occurring in the earth.
(14) Reclamation—The land treatment processes designed to minimize degradation of
water quality, damage to fish or wildlife habitat, erosion, and other adverse effects
from quarries. Reclamation includes backfilling, soil stabilization and compacting,
grading, erosion control measures, appropriate revegetation, or other measures, as
appropriate.
(15) Responsible party—Any owner, operator, lessor, or lessee who is primarily
responsible for overall function and operation of a quarry located in the water
quality protection area as defined in this section.
(16) Restoration—Those actions necessary to change the physical, chemical, and/or
biological qualities of a receiving water body in order to return the water body to its
background condition. Restoration includes on- and off-site stabilization to reduce
or eliminate an unauthorized discharge, or substantial threat of an unauthorized
discharge from the permitted site.
(17) Structural controls—Physical, constructed features that prevent or reduce the
discharge of pollutants. Structural controls include, but are not limited to,
sedimentation/detention ponds; velocity dissipation devices such as rock berms,
vegetated berms, and buffers; and silt fencing.
(18) Tertiary containment—A containment method by which an additional wall or
barrier is installed outside of the secondary storage vessel or other secondary
barrier in a manner designed to prevent a release from migrating beyond the
tertiary wall or barrier before the release can be detected.
(19) Water body—Any navigable watercourse, river, stream, or lake within the water
quality protection area.
(20) Water quality protection area—The Brazos River and its contributing watershed
within Palo Pinto and Parker Counties, Texas, downstream from the Morris
Shepard Dam, and extending to the county line between Parker and Hood Counties,
Texas.
Adopted July 12, 2006
Effective August 3, 2006
§311.72. Applicability.
(a) This subchapter applies to a pilot program regulating quarrying within the water
quality protection area designated by this subchapter, in the John Graves Scenic
Riverway. This subchapter expires on September 1, 2025.
(b) This subchapter does not apply to:
(1) the construction or operation of a municipal solid waste facility regardless of
whether the facility includes a pit or quarry that is associated with past quarrying;
(2) a quarry, or associated processing plant, that since on or before January 1, 1994,
has been in regular operation without cessation of operation for more than 30
consecutive days and under the same ownership;
(3) the construction or modification of associated equipment located on a quarry site or
associated processing plant site described in paragraph (2) of this subsection;
(4) an activity, facility, or operation regulated under Natural Resources Code, Texas
Surface Coal Mining and Reclamation Act, Chapter 134; or
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(5) quarries mining clay and shale for use in manufacturing structural clay products.
(c) Operations or facilities to which this subchapter does not apply under subsection (b) of
this section, must maintain adequate documentation on site sufficient to demonstrate
their exclusions.
(1) Documentation demonstrating ownership includes, but is not limited to: deeds,
property tax receipts, leases, or insurance records.
(2) Documentation demonstrating continuous operation without cessation of operation
for more than 30 consecutive days beginning on or before January 1, 1994,
includes, but is not limited to: production records, sales receipts, payroll records,
sales tax records, income tax records, or financial statements/reports.
(3) Documentation demonstrating the construction or operation of a municipal solid
waste facility, an activity, facility, or operation regulated under Natural Resources
Code, Texas Surface Coal Mining and Reclamation Act, Chapter 134; or quarries
mining clay and shale for use in manufacturing structural clay products includes,
but is not limited to: any permit issued by the commission, Railroad Commission of
Texas, or United States Environmental Protection Agency.
Adopted July 12, 2006
Effective August 3, 2006
§311.73. Prohibitions.
(a) The construction or operation of any new quarry, or the expansion of any existing
quarry, within 200 feet of any water body located within a water quality protection area
in the John Graves Scenic Riverway is prohibited.
(b) Unless authorized under this subchapter, the construction or operation of any new
quarry, or the expansion of an existing quarry, located between 200 feet and 1,500 feet
of any water body located within a water quality protection area in the John Graves
Scenic Riverway is prohibited.
Adopted July 12, 2006
Effective August 3, 2006
§311.74. Authorization.
(a) Any responsible party shall seek and obtain a permit subject to the requirements of
Chapters 205 and 305 of this title (relating to General Permits for Waste Discharges and
Consolidated Permits).
(b) The following additional requirements imposed through this subchapter for discharges
from quarries located within a water quality protection area in the John Graves Scenic
Riverway are based on the location of the quarry.
(1) In addition to the requirements of Chapters 205 and 305 of this title, a quarry
located within a water quality protection area in the John Graves Scenic Riverway
must meet the following requirements:
(A) §311.75(1) of this title (relating to Permit Application Requirements);
(B) §311.79 of this title (relating to Performance Criteria for Quarries Located
Within a Water Quality Protection Area in the John Graves Scenic Riverway);
and
(C) §311.81(a) of this title (relating to Financial Responsibility for Quarries Located
Within a Water Quality Protection Area in the John Graves Scenic Riverway).
(2) In addition to the requirements of Chapters 205 and 305 of this title and paragraph
(1) of this subsection, any quarry located within the 100-year floodplain or within
one mile of a water body within a water quality protection area in the John Graves
Scenic Riverway must obtain an individual permit.
(3) In addition to the requirements of Chapters 205 and 305 of this title and paragraphs
(1) and (2) of this subsection, all quarries located within 200 feet to 1,500 feet of a
water body within a water quality protection area in the John Graves Scenic
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Riverway, and subject to the prohibition under §311.73(b) of this title (relating to
Prohibitions), must meet the following requirements:
(A) §311.75(2) of this title;
(B) §311.80 of this title (relating to Additional Performance Criteria for Quarries
Located Between 200 Feet and 1,500 Feet of a Water Body Located Within a
Water Quality Protection Area in the John Graves Scenic Riverway); and
(C) §311.81(b) of this title.
(4) For any quarry subject to the provisions of paragraph (2) of this subsection, a part
of which is also located outside of the 100-year floodplain of, or beyond one mile
from, a water body, the requirements of paragraph (2) of this subsection are
applicable to the entire quarry. The executive director may waive, modify, or
otherwise adjust these requirements for that portion of the quarry located outside of
the 100-year floodplain of, or beyond one mile from, a water body.
(5) For any quarry subject to the provisions of paragraph (3) of this subsection, a part
of which is also located more than 1,500 feet from a water body, the requirements
of paragraph (3) of this subsection will be applicable to the entire quarry. The
executive director may waive, modify, or otherwise adjust these requirements for
that portion of the quarry located more than 1,500 feet from a water body.
Adopted July 12, 2006
Effective August 3, 2006
§311.75. Permit Application Requirements.
Any responsible party who is required to obtain a permit, or who requests an amendment,
modification, or renewal of a permit, shall complete, sign, and submit an application to the
executive director, according to the provisions in Chapters 205 and 305 of this title (relating to
General Permits for Waste Discharges and Consolidated Permits). Quarries located in the John
Graves Scenic Riverway must submit additional information based on the location of the
quarry.
(1) A quarry located within a water quality protection area in the John Graves Scenic
Riverway must submit the following:
(A) a Restoration Plan as outlined in §311.76 of this title (relating to Restoration
Plan); and
(B) evidence of sufficiently funded bonding or proof of financial resources to
mitigate, remediate, and correct any potential future effects on a water body by
an unauthorized discharge to a water body in an amount no less than that
specified in §311.81(a) of this title (relating to Financial Responsibility for
Quarries Located Within a Water Quality Protection Area in the John Graves
Scenic Riverway).
(2) In addition to the permit application requirements specified in paragraph (1) of this
section, all applications for quarries located within 200 feet to 1,500 feet of any
water body within a water quality protection area in the John Graves Scenic
Riverway must include:
(A) a Technical Demonstration as outlined in §311.77 of this title (relating to
Technical Demonstration); and
(B) a Reclamation Plan as outlined in §311.78 of this title (relating to Reclamation
Plan).
(3) In addition to the permit application requirements in paragraphs (1) and (2) of this
section, the executive director may require any additional information deemed
appropriate and necessary to demonstrate compliance with the provisions of Texas
Water Code, Chapter 26, Subchapter M or this subchapter.
Adopted July 12, 2006
Effective August 3, 2006
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§311.76. Restoration Plan.
(a) The Restoration Plan must include a proposed plan of action for how the responsible
party will restore the receiving waters to background conditions in the event of an
unauthorized discharge that affects those receiving waters. The Restoration Plan, at a
minimum, must:
(1) identify receiving waters at risk of an unauthorized discharge from the quarry;
(2) describe the process to be used in documenting the existing physical, chemical,
and/or biological background conditions of each of the adjacent receiving waters;
(3) provide a schedule for completing the determination of background conditions of
each of the receiving waters and for updating background conditions in the future,
as appropriate;
(4) identify the goals and objectives of potential restoration actions;
(5) provide a reasonable range of restoration alternatives and the preferred restoration
alternative that may be implemented to return the affected waters to background
conditions in the event of an unauthorized discharge;
(6) (6) describe the process for monitoring the effectiveness of the preferred restoration
action, including performance criteria, that will be used to determine the success of
the restoration or need for interim site stabilization;
(7) identify a process for public involvement in the selection of the restoration
alternative to be implemented to restore the receiving waters to background
conditions; and
(8) provide a detailed estimate of the maximum probable costs required to complete a
restoration action, given the size, location, and description of the quarry and the
nature of the receiving waters. The maximum probable cost must be based on the
costs to a third party conducting the action without a financial interest or
ownership in the quarry.
(b) Certification of the Restoration Plan must be provided, within the appropriate area or
discipline, by a licensed Texas professional engineer or a licensed Texas professional
geoscientist. Components of the Restoration Plan may be independently certified, as
appropriate.
Adopted July 12, 2006
Effective August 3, 2006
§311.77. Technical Demonstration.
(a) The Technical Demonstration must include, at a minimum:
(1) a time schedule for the proposed quarry from initiation to termination of
operations, including reclamation;
(2) a detailed description of the type of quarrying to be conducted, including the
processes/methods employed (e.g., pit mining where blasting is employed);
(3) a geological description of the quarry area, including a detailed description of the
material deposit: type, geographical extent, depth, and volume; and a description of
the general area geology;
(4) identification and a detailed description of any other operations on site, including
raw-material processing and/or secondary products (e.g., cement) processing;
(5) identification and a detailed description of type, character, and volume of
wastewater and storm water generated on site;
(6) a topographic map, at a scale appropriate to represent the quarry operation and all
of the following within the boundaries of the quarry:
(A) waterbodies;
(B) existing and proposed roads including quarry access roads;
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(C)
(D)
(E)
(F)

existing and proposed railroads;
the 100-year floodplain boundaries, if applicable;
structures (e.g., office buildings);
the location of all known wells including, but not limited to, water wells, oil
wells, and uplugged and abandoned wells;
(G) active, post, and reclaimed quarrying areas;
(H) buffer areas;
(I) raw material, intermediate material, final product, waste product, byproduct,
and/or ancillary material storage and processing areas;
(J) chemical and fuel storage areas;
(K) vehicle/equipment maintenance, cleaning, and fueling areas;
(L) vehicle/equipment loading and unloading areas;
(M) baghouses and other air treatment units exposed to precipitation; and
(N) waste disposal areas;
(7) a Surface Water Drainage and Water Accumulation Plan. The Surface Water
Drainage and Water Accumulation Plan must be designed to prevent damage to
fish, wildlife, and fish/wildlife habitat from erosion, siltation, and runoff from
quarry operations. The Surface Water Drainage and Water Accumulation Plan
must, at a minimum:
(A) describe the use and monitoring of structural controls and best management
practices as identified in paragraph (8) of this subsection designed to control
erosion, siltation, and runoff; and
(B) provide a topographic map, at a scale appropriate to represent the quarry
operation and all of the following within the boundaries of the quarry:
(i) the location of each process wastewater and/or storm water outfall;
(ii) an outline of the drainage area that contributes storm water to each outfall;
(iii) treatment, detention, and water storage tanks and ponds;
(iv) structural controls for managing storm water and/or process wastewater;
and
(v) physical features of the site that would influence storm water runoff or
contribute a dry weather flow; and
(8) a Best Available Technology Evaluation. The Best Available Technology Evaluation
assists staff in reviewing and determining the best available technology designed to
control erosion, siltation, and runoff from the quarry to minimize disturbance and
adverse effects to fish, wildlife, and related environmental resources. Where
practical, the Best Available Technology Evaluation must assist staff in reviewing
and determining best available technology designed to enhance fish, wildlife, and
related environmental resources.
(A) The Best Available Technology Evaluation must assess the use of structural
controls and best management practices.
(B) The Best Available Technology Evaluation must evaluate performance criteria
outlined in §311.79 and §311.80 of this title (relating to Performance Criteria
for Quarries Located Within a Water Quality Protection Area in the John Graves
Scenic Riverway and Additional Performance Criteria for Quarries Located
Between 200 Feet and 1,500 Feet of a Water Body Located Within a Water
Quality Protection Area in the John Graves Scenic Riverway).
(C) Structural control design and construction must be certified by a licensed
Texas professional engineer. Design and construction plans/specifications must
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be maintained on site and made available at the request of the executive
director; and
(9) a procedure and schedule for reviewing the Technical Demonstration for
consistency with quarry operations and site conditions and effectiveness in
controlling erosion, siltation, and runoff.
(b) Certification of the Technical Demonstration must be provided, within the appropriate
area or discipline, by a licensed Texas professional engineer or a licensed Texas
professional geoscientist. Components of the Technical Demonstration may be
independently certified, as appropriate.
Adopted July 12, 2006
Effective August 3, 2006
§311.78. Reclamation Plan.
(a) The Reclamation Plan establishes procedures and standards for reclamation of the
quarry.
(1) The Reclamation Plan must, at a minimum:
(A) provide a description of the proposed use of the disturbed area following
reclamation;
(B) develop site-specific standards for reclamation appropriate to the end use
proposed in subparagraph (A) of this paragraph that addresses the following:
(i) removal or final stabilization of all raw material, intermediate material,
final product, waste product, byproduct, and/or ancillary material;
(ii) removal of waste or closure of all waste disposal areas;
(iii) removal of structures, where appropriate;
(iv) removal and reclamation of all temporary roads and/or railroads;
(v) backfilling, regrading, and recontouring;
(vi) slope stability for remaining highwalls and detention ponds;
(vii) revegetation of the reclaimed area giving consideration to species diversity
and the use of native species;
(viii) establishment of wildlife habitat;
(ix) establishment of drainage patterns;
(x) establishment of permanent control structures (e.g., retention ponds),
where necessary, to address erosion, siltation, and runoff from post
quarrying and reclaimed areas; and
(xi) removal of all equipment;
(C) provide a description of how reclamation will be conducted (e.g., phased
reclamation) and a timetable for the completion of reclamation activities.
(2) The Reclamation Plan must include a detailed estimate of the maximum probable
cost required to complete and implement the plan. The maximum probable cost
must be based on the cost to a third party conducting the reclamation without a
financial interest or ownership in the quarry operation.
(b) Certification of the Reclamation Plan must be provided, within the appropriate area or
discipline, by a licensed Texas professional engineer or a licensed Texas professional
geoscientist. Components of the Reclamation Plan may be independently certified, as
appropriate.
Adopted July 12, 2006
Effective August 3, 2006
§311.79. Performance Criteria for Quarries Located Within a Water Quality Protection Area
in the John Graves Scenic Riverway.
The following performance criteria are applicable to quarries located within a water quality
protection area in the John Graves Scenic Riverway.
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(1) Discharges from quarries shall meet the following effluent limitations.
Parameter
Daily Average Limitation
Total Suspended Solids
45 milligrams per liter
pH
Between 6.0 and 9.0 standard units
(2) Discharges from quarries resulting from a rainfall event greater than the 25-year,
24-hour rainfall event are not subject to effluent limitations in paragraph (1) of this
section.
(3) Discharges from quarries shall be monitored as follows.
Parameter
Monitoring Frequency
Total Suspended Solids
1/day, when discharging
pH
1/day, when discharging
(4) Results of analysis for monitoring conducted as specified in §311.75(3) of this title
(relating to Permit Application Requirements) shall be submitted monthly on
approved self-report forms. Monitoring and reporting records, including strip charts
and records of calibration and maintenance, shall be retained on site, or shall be
readily available for review by a commission representative for a period of three
years from the date of the record or sample, measurement, or report.
(5) The permittee shall install a permanent rain gauge at the plant site and keep daily
records of rainfall and the resulting flow. Monitoring records shall be retained on
site, or shall be readily available for review by a commission representative for a
period of three years from the date of the record.
Adopted July 12, 2006
Effective August 3, 2006
§311.80. Additional Performance Criteria for Quarries Located Between 200 Feet and 1,500
Feet of a Water Body Located Within a Water Quality Protection Area in the John Graves
Scenic Riverway.
Authorizations to discharge from quarries located between 200 feet and 1,500 feet of a water
body within a water quality protection area in the John Graves Scenic Riverway require the
permittee to satisfy the following performance criteria. An evaluation of these performance
criteria must be incorporated into the Technical Demonstration, as required in §311.77 of this
title (relating to Technical Demonstration).
(1) The down-gradient perimeter of the quarry must include a final control structure to
manage the discharge of wastewater and/or storm water. The final control structure
must be designed and constructed as follows.
(A) Certification of the final control structure design and construction must be
provided by a licensed Texas professional engineer. Design and construction
plans and specifications must be maintained on site and made available at the
request of the executive director.
(B) The final control structure side slopes must not exceed a gradient of 1:3 (33%).
(C) The final control structure must be designed to impound, at minimum, the
volume of water resulting from a 25-year, 24-hour rainfall event for the final
control structure drainage area.
(D) The final control structures must be properly stabilized (via use of vegetation,
riprap, and/or other acceptable technique) to prevent the final control structure
from being a source of pollution and/or to prevent structural failure.
(E) The final control structure must be inspected once every 14 calendar days and
within 24 hours of any rainfall event totaling 0.5 inches or greater. Where an
inspection identifies failure and/or problems with the final control structure,
corrections must be made within seven calendar days of the inspection.
Records of these inspections and any site stabilizations must be maintained on
site for a period of three years and made available to the executive director,
upon request.
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(F) A minimum 200-foot vegetative buffer must be maintained between the final
control structure and any water body.
(2) All treatment, detention, and water storage tanks and ponds must be operated to
maintain a minimum freeboard of two feet.
(3) A permanent depth marker shall be installed and maintained on all treatment,
detention, and water storage tanks and ponds. The depth marker shall identify the
volume required for the design rainfall event, as specified in paragraph (1)(C) of
this section, and freeboard.
(4) The quarry operation must demonstrate compliance with all the requirements of 36
Code of Federal Regulations Part 800 (Protection of Historic Properties) and 9 Texas
Natural Resources Code, Chapter 191 (Antiquities Code).
(5) The quarry operation must not have a detrimental effect on any federal
endangered/threatened, aquatic/aquatic-dependent species/proposed species; or
their critical habitat.
(6) Waste management units must be located a minimum horizontal distance from
water wells, in accordance with 16 TAC Chapter 76 (relating to Water Well Drillers
and Water Well Pump Installers), or where those regulations do not apply, the
minimum distance to a water well must be 500 feet.
(7) Secondary containment of chemical and fuel storage is required. Where quarry
operations overlay aquifer and/or aquifer recharge areas and sufficient confining
layers do not exist to preclude contamination of groundwater, tertiary containment
is required for all chemical and fuel storage.
(8) Quarry operations must not be located on natural hazard land, areas subject to
frequent flooding, or in areas of unstable geology.
Adopted July 12, 2006
Effective August 3, 2006
§311.81. Financial Responsibility for Quarries Located Within a Water Quality Protection
Area in the John Graves Scenic Riverway.
(a) An owner or operator of a quarry located within a water quality protection area in the
John Graves Scenic Riverway shall establish and maintain financial assurance for
restoration in accordance with Chapter 37, Subchapter W of this title (relating to
Financial Assurance for Quarries). The amount of financial assurance must be no less
than the amount determined by the executive director as sufficient to meet the
requirements of the Restoration Plan in §311.76(a)(8) of this title (relating to
Restoration Plan).
(b) An owner or operator of a quarry located between 200 feet and 1,500 feet of a water
body within a water quality protection area in the John Graves Scenic Riverway shall
establish and maintain financial assurance for reclamation in accordance with Chapter
37, Subchapter W of this title. The amount of financial assurance must be no less than
the amount determined by the executive director as sufficient to meet the requirements
of the Reclamation Plan in §311.78(a)(2) of this title (relating to Reclamation Plan).
Adopted July 12, 2006
Effective August 3, 2006
§311.82. Existing Quarries.
(a) Existing quarries required to seek and obtain authorization in accordance §311.74(b)(1)
of this title (relating to Authorization), must submit a Notice of Intent as required by a
commission-issued general permit, in accordance with §311.74(b)(1) of this title.
Subject to the provisions of this subsection and maintaining compliance, existing
quarries subject to the requirements of §311.74(b)(1) of this title that have authorization
under a Texas Pollutant Discharge Elimination System Permit or Texas Land
Application Permit issued under Chapters 205 and 305 of this title (relating to General
Permits for Waste Discharges and Consolidated Permits), may continue to operate
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under the terms of that permit until the commission issues or denies authorization
under this subchapter.
(b) Existing quarries required to seek and obtain authorization in accordance with
§311.74(b)(2) of this title must submit an individual Texas Pollutant Discharge
Elimination System or Texas Land Application Permit application not later than 180
days following the effective date of this subchapter. Subject to the provisions of this
subsection and maintaining compliance, existing quarries subject to the requirements
of §311.74(b)(2) of this title that have authorization under a Texas Pollutant Discharge
Elimination System Permit or Texas Land Application Permit issued under Chapters
205 and 305 of this title, may continue to operate under the terms of that permit until
the commission issues or denies authorization under this subchapter.
(c) Existing quarries required to seek and obtain authorization in accordance with
§311.74(b)(3) of this title must submit an individual Texas Pollutant Discharge
Elimination System or Texas Land Application Permit application not later than 180
days following the effective date of this subchapter. An existing quarry may not operate
until the commission issues authorization under this subchapter.
Adopted July 12, 2006
Effective August 3, 2006
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Appendix C. Map of the John Graves Scenic Riverway and Water Quality Protection Area Designated by the TCEQ under Senate Bill 1354, 79th Texas Legislature

