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Texas Commission on Environmental Quality
Stakeholder Group Meeting Minutes
for the Repeal and Adoption of New 
Boat Sewage Disposal Rules
30 Texas Administrative Code,
Chapter 321, Subchapter A

I.   CALL TO ORDER

The Stakeholder Group Meeting for the repeal and adoption of new Boat Sewage Disposal Rules was called to order on Monday, November 16, 2009 at approximately 1:00 p.m. in Building A, Room 202 located at 12100 Park 35 Circle, Austin, Texas.  

Those stakeholders present were Mr. Jason Hassay representing the office of Senator Carlos Uresti, Mr. Philip Kropf representing Texas Mariners Cruising Association, Mr. Autrey McVicker representing Maritime Sanitation, Ms. Julie Mintzer representing the Galveston Bay Foundation, Mr. Dewayne Hollin representing Texas Sea Grant College, Ms. Lynda Hall representing Lakewood Yacht Club, Mr. John Nelson representing the Marina Association of Texas, Mr. Andy Goldbloom representing Texas Parks & Wildlife Department (TPWD), Ms. Jodi Looper representing Lakeway Marina, and Ms. Helen Paige representing Marina Bay Harbor.
Those present representing the Texas Commission on Environmental Quality (TCEQ) were Ms. Lynley Doyen (Field Operations Support Division), Ms. Michelle Harris (Field Operations Support Division), Mr. Michael Parr (Environmental Law), Ms. Devon Ryan (Texas Register Coordinator), Ms. Ericka McCauley (Galveston Bay Estuaries Team), Mr. Greg Yturralde (Chief Financial Officer), Mr. Graham Waak (Field Operations Support Division), Ms. Candy Garrett (Field Operations Support Division), Ms. Elizabeth Sears (Houston Regional Office), Mr. Ken Miller (Houston Regional Office), Ms. Gail Lindholm (Small Business & Local Government Assistance), and Ms. Jennifer Ahrens (Intergovernmental Relations Division).
II. INTRODUCTIONS
The meeting was chaired by Ms. Lynley Doyen, Project Manager on the TCEQ's Rulemaking Team for Boat Sewage Disposal. Ms. Doyen welcomed attendees to the meeting and introduced herself as the primary contact during the rulemaking process.  She noted that this was an informal meeting to request stakeholder input on a proposed rulemaking that would implement Senate Bill 2445 (81st Legislature, 2009).  Ms Doyen encouraged the participants to submit written comments, but stated that the agency would not be responding formally to the comments from this meeting.  Ms. Doyen stated that there would be another opportunity to provide comments during the Texas Register publication and Public Hearing process, after which the agency will respond formally.  Ms. Doyen reminded participants to sign in and provide their contact information if they would like to receive notification regarding website updates during the rulemaking process.  
Ms. Doyen introduced special guest Mr. Jason Hassay from the office of Senator Carlos Uresti and noted that he was instrumental in writing Senate Bill 2445.  Members of the TCEQ Boat Sewage Disposal Rulemaking Team then introduced themselves. 
III.   PRESENTATION 
After introductions, Ms. Doyen conducted a slideshow presentation.  Ms. Doyen noted that the rules have not yet been drafted, and she provided a timeline of major milestones that will occur during the rule making. The agency would like to receive comments from the Stakeholder Meeting by December 1, 2009. On April 28, 2010, the rule will be proposed at the Commission agenda.  If approved at agenda, the rule will then be published in the Texas Register on May 14, 2010, followed by a 30-day comment period.  A public hearing is scheduled for June 8, 2010 at 2:00 p.m. in the agenda room in Building E.  On October 6, 2010, the rule is tentatively scheduled to be adopted at the Commission agenda and is expected to become effective on October 28, 2010.
During the presentation, Ms. Doyen also covered the following topics:
· Summary of the current rule (30 Texas Administrative Code Chapter 321, Subchapter A)
· Why TCEQ is engaged in the rulemaking

· Scope of the rulemaking
· Exploring options for a new electronic certification system
After the presentation, Ms. Doyen opened up the floor for questions about the presentation.
One stakeholder requested to go back to the slide that listed the United States Coast Guard (U.S.C.G.) exemptions for inspections and asked for clarification on the U.S.C.G. definition for small passenger vessels.  Ms. Michelle Harris stated that passenger vessel and small passenger vessel have specific definitions under the U.S.C.G. regulations (46 United States Code Section 3301). Mr. Michael Parr added that for the purpose of the rule making, it is important to notice that recreational vessels are not included on the list.  The stakeholder then noted that commercial fishing vessels are not listed, but fish processing and fish tender vessels are.  He indicated that this may be a technicality because catching fish and processing fish are two different things.  He also pointed out that commercial fishing vessels are not inspected and asked if this implies that these types of vessels are not exempted from the certification program. Mr. Parr said commercial fishing vessels are regulated, but that the State is not going to attempt to regulate any commercial vessel because of the potential to burden economic interest. The stakeholder commented that it is a better deal that those on the list are excluded from inspections by the State. 
A stakeholder requested to go back to the slide that showed the definition of surface water in the state and wanted to know what the underlining indicated.  Ms. Doyen explained that although surface water in the state is a new definition created by Senate Bill 2445, the TCEQ regulation currently has a definition for waters in the state.  The new definition in Senate Bill 2445 was taken from the regulation and the underlined words indicate what differs between the current definition in the regulation and the new definition created under Senate Bill 2445.
IV.   DISCUSSION POINTS
1.  Certification for MSDs on boats that are located on coastal waters

Ms. Doyen noted that the certification requirement currently does not apply to coastal areas.  In 1996, the rules were updated because the petition was approved by the Environmental Protection Agency (EPA) to designate Clear Lake as a no discharge zone (NDZ).  At that time, the Texas Register explained that a decision was made not to apply the certification program to Clear Lake because enforcement of the certification and related fee requirement for marine sanitation devices (MSD) on these boats would be problematic due to the large amount of transient, interstate, and ocean-going boat traffic.  Ms. Doyen posed the question of whether the certification program should be expanded to all coastal waters, since there is now an opportunity to apply the certification program to all surface water in the state. Ms. Harris added that the new statute provides for the ability, but does not require the State to apply the program to all surface water.  Ms. Harris asked the audience if TCEQ should be looking at the bigger issues for Clear Lake such as transient boaters and pleasure boat traffic coming into Galveston Bay from other states. 
Mr. Andy Goldbloom with TPWD mentioned that there are approximately 600,000 registered boats in Texas, but there are only five to six percent that would fall under the certification program.  The majority of these boats are on the coast.  He mentioned that there is a possibility, although not very likely, that people would go to Louisiana to register their boats in order to avoid the certification fee.  Other stakeholders noted that most boats on Clear Lake are not transient in nature; however, there are enough transient boaters from other states on Clear Lake that enforcement of the MSD certification might be problematic. 
Some stakeholders felt that coastal waters should be included in the certification program, reasoning that once the boater knows a sticker is required, then they will always know a sticker is required. Someone mentioned that requiring the certification on all surface water would improve consistency.  If everyone is required to obtain a sticker, then they become more familiar with the rules.  Perhaps educational material could be sent out during the application process.  Someone else added that requiring the certification in all water bodies would alleviate some issues that have happened in the past.  An example was provided:  A boat owner had moved from one lake that was not included on the list of the 24 designated lakes.  He normally operated his MSD by leaving the y-valve open.  The boat owner then moved to a lake that was designated as an NDZ and continued to operate in the same manner until the stakeholder pointed out to him that he was operating illegally.  Requiring the certification statewide would establish a pattern of being equal all over the state.  Someone else added that some of the lakes currently on the list have very good records.  They check boats in at the marina and rely mostly on education and people willing to follow the rules.

Someone suggested writing the rule to include a grace period, so if a person has moved from out of state to Texas, they could have up to 90 or 180 days to register.  Several stakeholders agreed and said that for transient boats, we could do some outreach and education before the rule becomes effective and write language in the rule that gives all transient boaters time to know the requirements.  Another stakeholder added that most people have leases, so it would not be a problem or burden to get the information out to people.  
2.  To what types of boats in the coastal area would the certification be applicable if the requirement encompasses all state waters?

Ms. Harris asked the group to go back and look at the types of boats in coastal waters that would be excluded from the certification program (per the list of those vessels that are subject to inspection under the U.S.C.G. regulations).  Ms. Harris asked what types of boats remained to which the certification program would apply?  Most of the stakeholders responded that recreational boats would be subject to the program.  Ms. Harris asked what percentage of boats on Clear Lake is considered recreational.  A stakeholder responded that there are roughly seven thousand boats in the Clear Lake area, most with MSDs, so perhaps roughly 2,000 boats may fall under the requirement.  
3.  Should Type III MSDs continue to be required on all houseboats?  This would extend the requirement to houseboats on all freshwater lakes and reservoirs (not just the current 25 designated waterbodies).  

Ms. Doyen noted that the U.S.C.G. regulations allow states to be more stringent on MSD requirements for houseboats and that currently all houseboats, regardless of length are required to have a Type III MSD installed.  The current definition in the regulations needs to be re-written so that there is no confusion as to which types of boats are considered to be houseboats.  Ms. Harris added that houseboat is not defined in the Texas Parks & Wildlife Code, but there is a definition found in the U.S.C.G. regulations.  

Someone asked if the Team has any recommended language.  Ms. Harris responded that the Team is still looking and researching other states such as Florida, Oregon, and Michigan.  She read the Florida statute definition, which describes a houseboat as “a vessel used primarily as a residence for a minimum of 21 days during any 30-day period.”  
One stakeholder suggested tying the definition to the IRS tax code definition, which meets three requirements: eating, sleeping and bathroom facilities.  Someone mentioned using the word dwelling in the definition.  Another suggested that the definition should include the phrase “capable of being lived on”.  A definition similar to “any boat capable of being used for leisurely dwelling that includes eating, sleeping and bathroom facilities” was also suggested.
Several stakeholders asked why it is important to have a definition for houseboat, since practically all boats will be required to have a Type III MSD installed anyway due to the no discharge requirement on inland surface water.  Ms. Harris explained that there is concern regarding the impact that houseboats potentially have.  Ms. Lindholm added that houseboats potentially have the biggest impact on water quality if they are illegally discharging due to the potential volume of sewage.  Mr. Parr added that we have to be careful how we redefine houseboat because it will affect people, as they may have to go out and buy a new MSD (Type III) for their houseboat.
Some of the stakeholders indicated that installing a Type III MSD is not difficult or expensive.  It can be accomplished simply by installing a PVC pipe with cap on it and a holding tank.  They indicated that the rule should require a Type III MSD for houseboats, but suggested allowing for a Type I or II MSD as well, as long as it is not used in a no discharge zone.  Someone added that there are a lot of boats that are classified as a houseboat that come with a Type I or II MSD installed by the manufacturer.  

One stakeholder mentioned that caution should be taken to ensure that we are not redefining the term houseboat, as it could have another meaning somewhere else in the statutes, which has the potential of impacting more than just our little realm of boat sewage disposal.  Someone asked if there is another statute or term that refers to a misdemeanor or infraction on a houseboat.  Ms. Harris said that there is no other definition of houseboat in the Texas Water Code, but the Texas Parks & Wildlife Code has a definition for floating cabin.  Ms. Doyen added that a text search of the Texas Water Code did not reveal the term houseboat, except in the sections applicable to Senate Bill 2445.  The only place where a definition for houseboat was found was in the U.S.C.G. regulations.
4. What type of financial impacts will result from the rule changes?

Ms. Doyen stated that during the legislative session, there was concern that if the certification program and no discharge zone requirements were extended to all surface water of the state, boats that are operating on lakes that were not previously subject to the program (not on the list of designated lakes) would be required to convert their Type I or Type II MSD to a Type III.  It was determined that this would not be the case and there should be minimal financial impact because the U.S.C.G. regulations permit a Type I or II MSD on boats operating on an NDZ as long as it is properly secured to ensure there is no discharge.  Ms. Doyen asked the approximate cost for adding a Type III MSD to a boat.  The stakeholders provided an estimated range of anywhere from $100 to $1,000, depending on the size of the tank.  
Ms. Doyen asked whether or not anyone could foresee a financial impact if the certification program is extended to all surface water in the state.  The stakeholders indicated that there will be some impact, but it should be minimal, as the fees are biennial and not excessively high.  They did mention that there will be some complaints, as people will spend millions on boat and hundreds on gas, but will complain about a minimal fee for a sticker.  
Ms. Doyen asked if they could foresee any financial benefit for industry, since more pump-out stations will most likely need to be built across the state.  The stakeholders did not feel that the industry would see a benefit, as the pump-out fee is usually a minimal charge.  Ms. Harris asked what the typical fee for pump-out service is.  The stakeholders responded that it depends - it is usually no more than five dollars (mobile pump-out service is a little more) or even free if you buy gas.  Someone added that if you get a grant from the state, the maximum you can charge is five dollars.
V.  OTHER TOPICS OF DISCUSSION

1.  Enforcement of the Rule
There was a general concern among all the participants regarding how to enforce the rule to prevent the overboard discharge of sewage.  One stakeholder asked how the certification would force someone from discharging their waste into the water. Would it prevent law enforcement from coming aboard the boat if a sticker was properly displayed?  Another stakeholder requested clarification on the certification’s purpose and whether or not the program is currently set up similar to the State automobile inspection program.  A comment was made that the certification seems like another tax and asked how TCEQ would enforce the certification in order to thwart those boaters who are in compliance with the certification requirement, but still dump into the water.  Someone else asked if the certification program becomes a requirement in Clear Lake, will the rule allow someone who does not display sticker to be stopped and inspected by tossing a dye tablet into the MSD?  

Ms. Elizabeth Sears explained that the TCEQ does not currently have a program in place to routinely look for the certifications and that the regional investigators primarily respond to complaints.  In addition, TCEQ personnel do not have the authority to board a vessel, so inspections are not something handled by TCEQ.  Ms. Harris added that she received a call on September 1st (the day the bill became effective).  The caller was concerned with how TCEQ is going to enforce the rule, as he observes unauthorized discharges on a regular basis.  Ms. Harris encouraged him to visit the TCEQ website to learn about citizen-collected evidence.  She explained the limitations that TCEQ faces and that the most effective way for the agency to catch someone in the act is through the folks on the water at the time it is occurring.  

A stakeholder added that Senate Bill 2445 gives enforcement authority to the TPWD game wardens or any other peace officer to board a boat and put a dye tablet into the MSD to see if it is discharging.  Someone added that usually boaters are stopped for safety reasons and one of the last items they are looking for is the clean water sticker.

Mr. Parr noted that TCEQ is in the process of trying to do more than the certification process now. He asked for stakeholder input on how TCEQ could put teeth in the rule for the no discharge zone requirement, perhaps by using the certification program as a vehicle to enforcement.  One stakeholder commented that applying the certification program to all surface water would be a good start because it would raise awareness among boaters. Mr. Parr added that perhaps the rule could be similar to the program that the Department of Public Safety (DPS) uses for registering cars.  A stakeholder replied that the DPS program is for people who are permanently relocating, so it is difficult to compare the two.  Mr. Parr inquired whether enforcement could be done through a boater’s pump-out records by ensuring that the operator is pumping the tank every couple of hundred hours.  One stakeholder said that this method would be meaningless for sailboat.  Someone else stated that this method would be tough to regulate and that it would be best to keep the rule simple.  Mr. Parr asked whether or not preventing unauthorized discharges is impossible.  Someone state that it is difficult, but not impossible.  It is difficult because by the time an authority responds to a complaint, the illegal disposal is no longer taking place. Someone mentioned that we have to remember that there have been changes to the Texas Park & Wildlife Code, and the two things together make the rule easier to enforce.  Mr. Parr stated that he had a conversation with EPA and was told that since Clear Lake is a federal NDZ, the Coast Guard could enforce state rules.  The same applies to any water body that is federally designated as an NDZ.  A comment was made that the Coast Guard and game wardens are unfortunately often too busy to respond.  Several stakeholders mentioned that the marinas do not have enforcement authority and if they receive complaints, there is little they can do.  The best they can hope for is that local municipalities will be designated to enforce unauthorized discharges.  Some added that even determining who to contact is difficult because there are sometimes several different authorities in the area.

Ms. Harris added that the statute allows TCEQ to delegate the certification program to any entity that has authority to issue a Class C misdemeanor.  This has been successful for two river authorities - the Brazos River Authority and San Jacinto River Authority, both of which have taken over the program in their area.  Someone asked for the amount of a fine for unauthorized discharges.  Ms. Harris responded that she was told that fines are usually assessed by a county judge and a violation classified as a Class C misdemeanor would warrant a fine between $200 and $500.  Mr. Parr added that under the Texas Water Code, the TCEQ is authorized to assess penalties of up to $10,000 per day per violation for unauthorized discharges.  Ms. Gail Lindholm added that in terms of certification, the fee is relatively benign, but in terms of the violation, the misdemeanor creates a different incentive for the municipalities.  So like an inspection sticker for a car, it is a state mandate, but the local entity would benefit. Two hundred dollars is not insignificant and if you have a repeat offender, the amount can become even more significant.  

Ms. Devon Ryan pointed out that the vast majority of the problem appears to be that leisure boats never leave the marina.  Having a public awareness or neighborhood watch in the marina could be helpful.  She added that in California, some local municipalities, such as San Francisco create partnerships with marina associations.  The partnership forms a board and funding goes to benefit the marinas. Then when people complain to their marina owners, the marinas are able to act on it.  Other states, like Michigan, held the marinas responsible, so the marinas were better able to crack down and scare boaters into not disposing of illegal waste.  A stakeholder reiterated that the sticker program will help.  He explained that enforcement ability in his area is limited because there are not enough game wardens; however, once one person is ticketed, the news will travel fast.

One stakeholder suggested that enforcement of the program should be done in steps since tackling everything at once is an enormous amount.  A suggestion was provided to assess the program over a two- or four-year period and then maybe by that time the revenue in the account would allow the program to have more teeth.
2.  Boater Education
There was a general agreement among the participants that boater education is probably one of the most effective ways to ensure compliance with the certification program and to prevent unauthorized discharges.  Several stakeholders asked about the information contained on the application during the certification process.  The stakeholder asked whether or not the application states which lakes are NDZs or does the certification (decal) specify when discharging is not allowed.  Ms. Doyen responded that she did not believe this information is explained on the application.  Ms. Harris added that currently the application is set up in a Yes/No type format that walks you through applicability questions, but she also believed it does not mention anything about no discharge zones.  Ms. Doyen stated that this is something that can easily be changed, as the application itself will need to be changed when the new rule is in place.  A stakeholder commented that using the application as an educational tool would be good because it gives the operator notice that discharging is not allowed.
Mr. Ken Miller added that another way to educate would be for a local authority to select a weekend and knock on each door to get the word out.  Someone asked whether or not there is any money available for television advertisements to target boaters, because that would have a big impact.  Mr. Goldbloom stated that TPWD might be able to help fund something like that (or an education program in general) through Clean Vessel Act grants.  There are other things that can be done, such as the boater tip cards developed by the Texas Sea Grant College.  One stakeholder mentioned that there were already attempts on water with marinas that have hook ups at the dock similar to RV stations where the boat can be hooked up without having to move the boat.
Someone asked whether or not education alone will solve the problem of unauthorized discharges?  Several participants responded that yes, education and a few tickets would solve a big part of the problem, and that they would support a public awareness program.  

3. Availability of pump-out stations
There was also some concern that the availability of pump-out stations might be a problem on some lakes.  Ms. Harris mentioned that there is federal grant money available to build more pump-out stations.  Stakeholders pointed out that it is a bigger issue than just not having money.  Someone mentioned that roughly one out of three marinas has inadequate pump-out stations and there are lakes without any pump-out stations.  There is also a problem that the pump-out stations are not located in the right (convenient) places.  So it is also a matter of convenience and a need to improve the locations.  The stakeholders would like municipalities to step up to the plate and install pump-out stations.  They can get the grants instead of relying on private landowners to install the stations.  

4.  Fees

Someone asked if the money that is collected for fees goes to support education.  Ms. Doyen said that the money collected is supposed to go into a dedicated fund and it is used to support the program for things such as application processing, decals, mailings, etc.  TCEQ is anticipating that the program will become applicable to 30,000 boats (currently handling 2,500 registrants) and that is why the agency is exploring an online system to keep up with all the boats with expiring certifications.  
VI. MEETING WRAP-UP
Ms. Doyen thanked everyone for participating in the meeting and provided a reminder that comments from the meeting are due by December 1, 2009.  Ms. Harris added that the rule is being repealed and rewritten so it will look very different and hopefully be much more understandable.  Someone asked if there was any way they could see the draft language before it is published in the Texas Register.  Ms. Harris responded that the draft rule cannot be made public until 14 days before it is scheduled to be presented at the April 28, 2010 agenda.
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