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The Texas Natural Resource Conservation Commission (commission) proposes new §331.19, Injection

Into or Through the Edwards Aquifer.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULE

The purpose of the proposed new rule is to implement certain requirements of Senate Bill 2 (SB 2),
77th Legislature, 2001, specifically Texas Water Code (TWC), §27.051(h). The applicable provisions
of SB 2 became effective on September 1, 2001. Concurrent rulemaking is being done in §213.3 and

§213.8 of this title for related changes needed to implement the legislation.

SB 2, §11.03(a) amends TWC, §27.051, Issuance of Permit, by adding a new subsection (h). The new
statutory provision prohibits the commission from authorizing by rule or permit an injection well that
transects or terminates in the Edwards Aquifer (EA). An “injection well” is defined in 30 TAC
§331.2(45), Definitions, as a well into which fluids are being injected. A “well” is defined in
§331.2(97) as “a bored, drilled, or driven shaft whose depth is greater than the largest surface
dimension, a dug hole whose depth is greater than the largest surface dimension, an improved sinkhole,
or a subsurface fluid distribution system but does not include any surface pit, surface excavation, or
natural depression.” Certain exceptions to the prohibition against injection are provided in the
legislation. The commission may, by rule, authorize injection of groundwater withdrawn from the EA,
including injection into aquifer remediation wells under some circumstances. The commission also
proposes an exception to authorize injection of dye tracer for scientific study of hydrologic flowpaths.
The commission may also authorize injection of storm water, flood water, or groundwater through

improved sinkholes or caves located in karst topographic areas. New authorizations for injection of all
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other fluids and wastes through wells that transect or terminate in the EA are prohibited for applications

filed on or after September 1, 2001.

There are four classes of injection wells under the jurisdiction of the commission. Class I injection
wells are used for the disposal of hazardous or nonhazardous waste into deep geological formations.
Currently, Class I injection wells are prohibited by 30 TAC §213.8, Prohibited Activities, over the EA
recharge or transition zones, as defined in 30 TAC §213.3, Definitions. Class III injection wells are
used for the extraction of minerals. There are no permitted Class III injection wells over the EA.

Class IV injection wells are used to dispose of hazardous or radioactive waste into or above a formation
that has an underground source of drinking water within 1/4-mile of the wellbore. Class IV injection
wells are generally prohibited across the state except if the well is being used to inject hazardous waste-
contaminated groundwater that is of acceptable quality to aid remediation and is reinjected into the same
formation from which it was withdrawn. Class V injection wells are those not included in any other
class, including, but not limited to, aquifer storage and retrieval wells, motor vehicle waste disposal
wells, large capacity septic systems (designed for a flow greater than 5,000 gallons per day), air
conditioning return flow wells, cooling water return flow wells, storm water drainage wells, improved
sinkholes, closed loop injection wells, subsurface fluid distribution systems, and aquifer remediation
wells. Subsurface fluid distribution systems include subsurface drip irrigation utilized for the disposal

of treated effluent.

It should be noted that certain types of Class V wells, such as: subsurface fluid distribution systems, as

defined in §331.2(87); aquifer remediation wells not reinjecting groundwater from the EA; and other
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Class V wells (other than wells injecting groundwater, storm water, or flood water through improved
sinkholes or caves in karst topographic areas), that transect or terminate in the EA are also prohibited.
Similarly, land application systems that rely on percolation for wastewater disposal are already

prohibited over the EA recharge zone as per 30 TAC §213.6(b), Wastewater Treatment and Disposal.

This new prohibition applies to applications for authorizations by permit or rule of injection wells that
transect or terminate in the EA, if submitted on or after September 1, 2001. These applications include
new authorizations for injection wells or major amendments to existing authorizations. Injection wells
authorized by the commission on or before August 31, 2001, are not subject to this prohibition. Also,

applications submitted on or before August 31, 2001, are not subject to this prohibition.

For the purposes of this new prohibition, “Edwards Aquifer” means that portion of an arcuate belt of
porous, waterbearing limestones trending from west to east to northeast and composed of the Comanche
Peak, Edwards, and Georgetown Formations, Salmon Peak Limestone, McKnight Formation, Devil’s
River Limestone, Person Formation, West Nueces Formation, Kainer Formation, and Edwards Group
in certain counties. These counties are Kinney, Uvalde, Medina, Bexar, Kendall, Comal, Hays,
Travis, and Williamson. TWC, §27.051(h) refers to the definition of the EA used in TWC, §26.046.
TWC, §26.046 defines the EA as “that portion of an arcuate belt of porous, waterbearing limestones
composed of the Comanche Peak, Edwards, and Georgetown Formations trending from west to east to
northeast through Kinney, Uvalde, Medina, Bexar, Kendall, Comal, and Hays Counties, respectively,
and as defined in the most recent rules of the commission for the protection of the quality of the potable

underground water in those counties.” Because this definition includes the definition of the EA in the
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commission’s rules, the counties and formations listed in the definition of EA in §213.3(8) are also

added to the new definition in §331.19(b).

The definition of EA used in §331.19(b) applies to the Underground Injection Control program only
and is different than the definition of EA found in 30 TAC Chapter 213, Edwards Aquifer. Chapter
213 provides a specific definition of EA that closely mirrors TWC, §26.046(a) in all aspects except that
Travis and Williamson Counties and certain geologic formations are added and Kendall County is not
included in the definition in Chapter 213. Although only a small tip of the historic EA recharge zone
enters the southern portion of Kendall County at the border of Bexar and Comal Counties, consistent
with the plain language of the statute, that portion cannot be excluded from the definition of the EA for
underground injection control purposes because its inclusion is required by statute. Thus, any portions
of an arcuate belt of porous, waterbearing limestones composed of the Comanche Peak, Edwards, and

Georgetown Formations that exist in Kendall County are included in the definition of EA.

SECTION DISCUSSION
New §331.19 is proposed to implement the statutory prohibition of certain injection wells that transect

or terminate in the EA.

Proposed §331.19(a) clarifies the statutory prohibition in TWC, §27.051(h) by describing the injection
wells that transect or terminate in the EA that may be authorized by permit or rule only under certain
conditions. Proposed §331.19(a)(1)(A) provides that wells that inject groundwater withdrawn from the

EA may be authorized if the groundwater is unaltered. Closed loop systems which use only unaltered
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groundwater withdrawn from the EA in the closed loop may be authorized under this exception.
Proposed §331.19(a)(1)(B) provides that wells that inject groundwater withdrawn from the EA may be
authorized if the groundwater is treated in connection with approved remediation and does not exceed

the maximum contaminant levels for drinking water.

Proposed §331.19(a)(2) provides that wells that inject non-toxic tracer dyes into the EA for the purpose
of conducting studies to determine hydrologic studies may be authorized if the well is owned or
operated by a specified governmental entity. The purpose of the provision is to protect the quality of
drinking water in the EA from injection well projects that may involve direct injection of fluids into the
aquifer that degrade the quality of the groundwater. These types of dye injections are usually one-time

occurrences used for scientific purposes only and do not affect the quality of EA groundwater.

Proposed §331.19(a)(3) allows the agency to authorize injection of storm water, flood water, or
groundwater into improved sinkholes or caves. Whereas, improved sinkholes are regulated under
TWC, Chapter 27 as injection wells, caves are not typically classified as injection wells. If an artificial
excavation or opening is made in the ground in order that a cave may be used as an injection zone, then

the excavation or opening is considered an injection well under Chapter 27 and this chapter.

Proposed §331.19(b) defines the area regulated as the EA for the purpose of this new section.
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FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Appropriations, determined that for each
year of the first five-year period the proposed new rule is in effect, there will be no anticipated fiscal
implications for units of state and local government as a result of administration or enforcement of the

proposed new rule.

The proposed new rule will implement certain provisions of SB 2 (an Act relating to the development
and management of the water resources of the state, including the ratification of the creation of certain
groundwater conservation districts; providing penalties), 77th Legislature, 2001. The bill prohibits the
commission from authorizing by rule or permit certain underground injection wells that go through or
terminate in the EA. This prohibition became effective on September 1, 2001. The only exceptions to
this prohibition in the proposed new rule are for authorization of the injection of groundwater
withdrawn from the EA including injection into certain aquifer remediation wells, injection of dye
tracer for scientific study of hydrologic flowpaths, or injection of storm water, flood water, or
groundwater through improved sinkholes or caves located in karst topographic areas. All other new
injection wells installed into or through the EA would be prohibited. This rulemaking is intended to
add updated rule language to existing commission rules to make them compliant with the provisions of

SB 2.

The proposed prohibition is limited to injection wells installed into or through the EA, which is located
within Kinney, Uvalde, Medina, Bexar, Kendall, Comal, Hays, Travis, and Williamson Counties. An

underground injection well is a bored, drilled, or driven shaft whose depth is greater than the largest
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surface dimension, a dug hole whose depth is greater than the largest surface dimension, an improved
sinkhole, or a subsurface fluid distribution system into which fluids are injected. These wells are used
to inject hazardous waste, fluids from mineral extraction operations, radioactive waste, and other

nonhazardous wastes and fluids. Wells into or through the EA authorized prior to September 1, 2001,

or wells installed into formations above the aquifer would not be affected by the proposed new rule.

There are no injection wells registered with the commission that are owned and operated by units of
government and which have been installed into or through the EA. There may have been some
unauthorized injection wells operating over the affected region prior to September 1, 2001. It is not
known how many of these wells existed and it is believed that these wells are no longer in operation.
The proposed new rule will not affect authorized injection wells used by units of government that have
been installed stratigraphically above the EA. Therefore, the commission does not anticipate fiscal

implications for units of state and local government due to implementation of the proposed new rule.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each of the first five years the proposed new rule is in effect, the
public benefit anticipated as a result of implementing the proposed new rule will be potentially
increased environmental protection of public drinking water by prohibiting the installation of

underground injection wells into or through the EA.

The proposed new rule will implement certain provisions of SB 2, 77th Legislature, 2001, which

prohibits the commission from authorizing by rule or permit any new underground injection well that
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goes through or terminates in the EA. This prohibition became effective on September 1, 2001. The
only exceptions to this prohibition are for authorization of the injection of groundwater withdrawn from
the EA including injection into aquifer remediation wells under certain conditions, injection of dye
tracer for scientific study of hydrologic flowpaths, or injection of storm water, flood water, or
groundwater through improved sinkholes or caves located in karst topographic areas. Additionally,
existing authorized wells installed into or through the EA or wells installed stratigraphically above the

aquifer will not be affected by the proposed new rule. All other new injection wells installed into or

through the EA would be prohibited.

There is currently one registered privately-owned injection well that has been installed into the EA;
however, this well will not be affected by the proposed new rule because it was authorized prior to
September 1, 2001. There may have been some unauthorized injection wells operating over the
affected region prior to September 1, 2001. It is not known how many of these wells existed and it is
believed that these wells are no longer in operation. The proposed new rule would not affect existing
authorized injection wells that have been installed stratigraphically above the EA. Therefore, the
commission does not anticipate fiscal implications for any individual, business, or industry due to

implementation of the proposed new rule.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
There are no anticipated adverse economic effects on small or micro-businesses as a result of the

implementation of the proposed new rule, which is intended to implement certain provisions of SB 2
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and which prohibits the commission from authorizing by rule or permit any new underground injection

well that goes through or terminates in the EA.

This prohibition became effective on September 1, 2001. The only exceptions to this prohibition are
for the authorization of the injection of groundwater withdrawn from the EA including injection into
aquifer remediation wells under certain conditions, injection of dye tracer for scientific study of
hydrologic flowpaths, or injection of storm water, flood water, or groundwater through improved
sinkholes or caves located in karst topographic areas. Additionally, existing authorized wells installed
into or through the EA and wells installed above the aquifer will not be affected by the proposed new

rule. All other new injection wells installed into or through the EA would be prohibited.

There are no injection wells registered with the commission that are owned and operated by small or
micro-businesses and which have been installed into or through the EA. There may have been some
unauthorized injection wells operating over the affected region prior to September 1, 2001. It is not
known how many of these wells existed and it is believed that these wells are no longer in operation.
The proposed new rule will not affect existing injection wells used by small or micro-businesses that
have been installed stratigraphically above the EA. Therefore, the commission does not anticipate

fiscal implications for small or micro-businesses due to implementation of the proposed new rule.
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LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and determined that a local employment impact
statement is not required because the proposed new rule does not adversely affect a local economy in a

material way for the first five years that the proposed new rule is in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the regulatory analysis requirements of
Texas Government Code, §2001.0225, and determined that the rulemaking is not subject to §2001.0225
because it does not meet the definition of a “major environmental rule” as defined in that statute. The
proposed rulemaking implements the prohibition of new authorizations for certain injection wells that
transect or terminate in the EA in TWC, §27.051(h). Although the intent of the new rule is to protect
the environment or reduce risks to human health from environmental exposure, it is not a major
environmental rule because it does not adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or public health and safety of the state or a
sector of the state. This, in turn, is because the proposed new rule implements an existing statutory
prohibition of new authorizations for injection wells that transect or terminate in the EA in TWC,

§27.051(h).

Furthermore, the proposed new rule does not meet any of the four applicability requirements listed in
§2001.0225(a). The proposed new rule does not exceed a standard set by federal law, because there is
no comparable federal law regarding the EA. The proposed new rule does not exceed an express

requirement of state law because it is consistent with the express requirements of TWC, §27.051(h).
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The proposed new rule does not exceed requirements set out in the Underground Injection Control
program authorization for Texas. The rulemaking is not proposed under the general powers of the
agency and is proposed under the express requirements of SB 2 and TWC, §27.019(a), which provides
that the commission shall adopt rules and procedures reasonably required for the performance of its

powers, duties, and functions under TWC, Chapter 27. The commission invites public comment of the

draft regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT
The commission evaluated the proposed new rule and performed a preliminary assessment of whether

Texas Government Code, Chapter 2007 is applicable.

The commission’s preliminary assessment indicates that Texas Government Code, Chapter 2007 does
not apply to the proposed new rule because this is an action that is taken in response to a real and
substantial threat to public health and safety; that is designed to significantly advance the health and
safety purpose; and that does not impose a greater burden than is necessary to achieve the health and
safety purpose. Thus, this action is exempt under Texas Government Code, §2007.003(b)(13). The
specific purpose of the proposed new rule is to implement a new statutory prohibition of certain
injection wells that transect or terminate in the EA in TWC, §27.051(h), providing increased
environmental protection of the EA from contamination. The proposed new rule will substantially
advance this purpose by prohibiting certain injection wells that transect or terminate in the EA, an
important source of drinking water in Texas. Exceptions to the prohibition are provided: the

commission may authorize injection of groundwater withdrawn from the EA including injection into
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aquifer remediation wells under certain conditions, the injection of dye tracer for scientific study of
hydrologic flowpaths, and injections of storm water, flood water, or groundwater through improved
sinkholes or caves located in karst topographic areas. The benefits to society from the proposed
rulemaking are the protection of water quality, health, welfare, and the environment. Because this
proposed rulemaking implements a statutory prohibition of certain injection wells that transect or
terminate in the EA, there is no alternative action that could accomplish this statutory mandate. The

commission invites public comment on the draft takings assessment.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission determined that the proposed rulemaking does not relate to an action or actions subject
to the Texas Coastal Management Program (CMP) in accordance with the Coastal Coordination
Management Act of 1991, as amended (Texas Natural Resources Code, §§33.201 er seq.) and the
commission’s rules in 30 TAC Chapter 281, Subchapter B, concerning Consistency with the Texas
Coastal Management Program. The area affected by the prohibition is not proximate to the coastal
areas of the state and Chapter 331 is not a chapter that is listed in Chapter 281, Subchapter B, as being
subject to the CMP. Therefore, this proposed rulemaking is not subject to the CMP. Interested persons
may submit comments on the consistency of the proposed new rule with the CMP during the public

comment period.

PUBLIC HEARINGS
The commission will hold two public hearings on this proposal. The first will be held on August 19,

2002, at 10:00 a.m. in Building F, Room 2210, Texas Natural Resource Conservation Commission
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Complex, located at 12100 Park 35 Circle, Austin, Texas. The second will be held on August 22,
2002, at 11:00 a.m. in the Conference Center, located at 1615 N. St. Mary’s Street, San Antonio,
Texas. Each hearing will be structured for the receipt of oral or written comments by interested
persons. Individuals may present oral statements when called upon in order of registration. There will
be no open discussion during each hearing; however, an agency staff member will be available to
discuss the proposal 30 minutes prior to each hearing and will answer questions before and after each

hearing.

Persons with disabilities who have special communication or other accommodation needs, who are
planning to attend the hearing, should contact the Office of Environmental Policy, Analysis, and

Assessment at (512) 239-4900. Requests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durdn, Office of Environmental Policy, Analysis, and
Assessment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-4808. All
comments should reference Rule Log Number 2001-093-331-WS. Comments must be received by 5:00
p.m., August 26, 2002. For further information or questions concerning this proposal, please contact

Joseph Thomas, Office of Environmental Policy, Analysis, and Assessment, (512) 239-4580.



Texas Natural Resource Conservation Commission Page 14
Chapter 331 - Underground Injection Control
Rule Log No. 2001-093-331-WS

SUBCHAPTER A: GENERAL PROVISIONS

§331.19

STATUTORY AUTHORITY

The new section is proposed under the TWC, §5.103, which provides the commission the authority to
adopt any rules necessary to carry out its powers and duties under this code and other laws of this state;
§5.105, which authorizes the commission to establish and approve all general policy of the commission
by rule; §5.120, which authorizes the commission to administer the law so as to promote the judicious
use and maximum conservation and protection of the environment and natural resources of the state;
and §27.019, which requires the commission to adopt rules reasonably required for the regulation of

injection wells.

The new section implements SB 2, §11.03, 77th Legislature, 2001, and TWC, §27.051(h), which

prohibits the commission’s authorization of an injection well that transects or terminates in the EA.

§331.19. Injection Into or Through the Edwards Aquifer.

(a) For applications submitted on or after September 1, 2001, injection wells that transect or

terminate in the Edwards Aquifer may be authorized by rule under §331.9 of this title (relating to

Injection Authorized by Rule) or by permit only as follows:
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(1) wells that inject eroundwater withdrawn from the Edwards Aquifer may be

authorized only if:

(A) the groundwater is unaltered physically, chemically, or biologically: or

(B) the groundwater is treated in connection with remediation that is approved

by state or federal order, authorization, or agreement and does not exceed the maximum contaminant
levels for drinking water contained in §290.104 of this title (relating to Summary of Maximum
Contaminant Levels, Maximum Residual Disinfectant L.evels, Treatment Techniques, and Action

Levels);

(2) wells that inject non-toxic tracer dyes into the Edwards Aquifer for the purpose of

conducting scientific studies to determine hydrologic flowpaths may be authorized if the owner or

operator is a federal or state agency, county, municipality, river authority, or groundwater district; or

(3) improved sinkholes or caves located in karst topographic areas that inject storm

water, flood water, or groundwater may be authorized.

(b) For the purposes of this section, Edwards Aquifer means that portion of an arcuate belt of

porous, waterbearing limestones composed of the Edwards Formation, Georgetown Formation,

Comanche Peak Formation, Salmon Peak Limestone, McKnight Formation, West Nueces Formation,

Devil's River Limestone, Person Formation, Kainer Formation, and Edwards Group trending from
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west to east to northeast through Kinney, Uvalde, Medina, Bexar, Kendall, Comal, Hays, Travis, and

Williamson Counties. The permeable aquifer units generally overlie the less-permeable Glen Rose

Formation to the south, overlie the less-permeable Comanche Peak and Walnut Formations north of the

Colorado River, and underlie the less-permeable Del Rio Clay regionally.




