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Subject:

Caption:

Consideration of a Petition for Proposed Rulemaking

Docket No. 2002-0400-RUL.  Consideration of a petition for rulemaking filed by Crain,
Caton, and James, P.C. on behalf of Brazoria and Fort Bend Counties requesting that the
commission revise the Houston-Galveston Area (HGA) State Implementation Plan (SIP)
rules to delay the imposition of vehicle inspection and maintenance requirements for
vehicles in Brazoria and Fort Bend Counties for at least two years, from May 1, 2003 to
May 1, 2005; repeal the 55 miles per hour speed limit control measure for the entire
HGA, or alternatively, for Brazoria and Fort Bend Counties, or alternatively delay
implementation of the speed limit rule with the HGA for at least two years until May 1,
2004; and repeal the lawn maintenance shift rule.  

Additionally, consideration of a petition for rulemaking filed by David K. Walker, County
Attorney, on behalf of Montgomery County requesting that the commission revise the
HGA SIP rules to remove Montgomery County from the counties subject to vehicle
inspection and maintenance requirements beginning May 1, 2003; remove the 55 miles
per hour speed limit control measure for Montgomery County; and repeal the lawn
maintenance shift rule.  

The executive director recommends that the speed limit issue not be considered as a
petition for rulemaking because it does not meet the requirements of 30 TAC §20.15,
relating to Petition for Adoption of Rules.  Specifically, neither petitioner includes the
text of the proposed rule prepared in a manner to indicate the words to be added or
deleted from the text of the current rule.  However, the executive director recommends
that this issue regarding speed limits in HGA be open for discussion by the commission
at a later date when more information is available.

The executive director considers the recommended rule changes regarding the vehicle
inspection and maintenance program and the lawn maintenance shift rule as petitions for
rulemaking, and recommends denial of the petitions from both petitioners.   (Heather
Evans, Kerri Rowland, Jill Burditt)  (Rule Log No. 2002-022-PET-AI) 
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Who Submitted the Petitions:

On February 27, 2002, the commission received a petition from Crain, Caton, and James on behalf
of Brazoria and Fort Bend Counties.   On April 4, 2002, the commission received a petition from
David K. Walker, County Attorney, on behalf of Montgomery County.

What the Petitioners Request:

Brazoria and Fort Bend Counties requested that the commission revise the HGA SIP to do the
following:

• delay the imposition of vehicle inspection and maintenance requirements for vehicles in
Brazoria and Fort Bend Counties for at least two years, from May 1, 2003 to May 1, 2005;

• repeal the 55 miles per hour speed limit control measure for the entire HGA, or alternately,
for Brazoria and Fort Bend Counties, or alternately delay implementation of the speed limit
rule with the HGA for at least two years until May 1, 2004; and 

• repeal the lawn maintenance shift rule.

Montgomery County requested that the commission revise the HGA SIP to do the following:

• remove Montgomery County from the counties subject to vehicle inspection and maintenance
requirements beginning May 1, 2003; 

• remove the 55 miles per hour speed limit control measure for Montgomery County; and

• repeal the lawn maintenance shift rule.  

Recommended Action and Justification:

Staff recommends that the speed limit issue not be considered as a petition for rulemaking because it
does not meet the requirements of 30 TAC §20.15, relating to Petition for Adoption of Rules.
Specifically, neither petitioner includes the text of the proposed rule prepared in a manner to indicate
the words to be added or deleted from the text of the current rule because the petition only concerns
a revision to the SIP.  The TNRCC does not have a rule regarding speed limits and is not the agency
who would implement and enforce speed limits.  However, staff recommends that this issue be open
for discussion by the commission at a later date when more information is available.  The staff is
currently working with several entities to determine whether alternatives to the speed limit SIP strategy
would be viable.  Staff expects to have more information regarding alternatives available for discussion
by the commission in early June 2002.

This recommendation is consistent with the executive director’s decision on a similar petition filed by
Mike A. Stafford, County Attorney, on behalf of Harris County on February 11, 2002.  The Harris
County petitioner requested that the commission revise the HGA SIP to delete the 55 miles per hour
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speed limit control measure from the SIP, or alternatively, delay implementation of the speed limit rule
until May 1, 2004.  The executive director replied to Mr. Stafford, informing him that his petition was
not being considered as a petition for rulemaking because it did not meet the requirements of 30 TAC
§20.15, but that he was recommending that commission consider the speed limit issue at a later date
when more information is available.

Staff considers the recommended rule changes regarding the vehicle inspection and maintenance
program and the lawn maintenance shift rule as petitions for rulemaking.  The commission is required
to act within 60 days after receiving a petition by denying the petition in writing, stating the reasons
for denial or by initiating rulemaking.  To meet this deadline, the commission must take action no later
than the April 26 agenda for the petitions from Brazoria and Fort Bend Counties and no later than the
May 22 agenda for the petitions from Montgomery County.

Staff recommends denial of the petition to delay the vehicle inspection and maintenance program in
Brazoria and Fort Bend Counties and denial of the petition to remove the vehicle inspection and
maintenance program requirement for Montgomery County.  An I/M program is specifically required
by the Federal Clean Air Act (FCAA) for severe nonattainment areas such as Brazoria, Fort Bend,
and Montgomery Counties.  Additionally, the I/M program adopted for these counties provides a
significant amount of reductions that are critical to the attainment demonstration for the area.  Failure
of the state to develop, submit, and implement control measures in the SIP that result in attainment
of the federal one-hour ozone standard in the statutory time frame could result in sanctions, including
withdrawal of federal highway funds and more stringent limitations on new growth, in addition to the
EPA stepping in to promulgate and enforce its own federal implementation plan.  Additionally, the
FCAA requires that states attain the standards “as expeditiously as practicable.”  In order to achieve
attainment of the ozone standard, the state must have three years of “clean” data.  Due to the
enforcement of the I/M program through the safety inspection program, the I/M program requires
twelve months for full implementation.  For these reasons, staff does not recommend delaying
implementation of the I/M program for Brazoria and Fort Bend Counties, nor does staff recommend
deleting the I/M requirements for Montgomery County.

Staff also recommends denial of the petitions to repeal the lawn maintenance shift rule.  This control
measure is part of the SIP, and its repeal could also result in the sanctions previously mentioned. 
Although not specifically provided for in the rule, staff is willing to consider any compensatory
measures the counties can identify by which the SIP could be preserved; however, the petitions did
not include any such measures.

Applicable Law:

Texas Government Code, §2001.021, which establishes the procedures by which an interested person
may petition a state agency for the adoption of a rule and 30 Texas Administrative Code, §20.15,
which provides such procedures specific to the TNRCC.

Texas Clean Air Act (TCAA), Texas Health and Safety Code, §382.011, concerning General Powers
and Duties, which authorizes the commission to control the quality of the state's air; §382.012,
concerning State Air Control Plan, which authorizes the commission to prepare and develop a general,



Commissioners
Page 4
April 5, 2002

Re: Docket No. 2002-0400-RUL

comprehensive plan for the control of the state’s air; and §382.017, concerning Rules, which provides
the commission the authority to adopt rules consistent with the policy and purposes of the TCAA.

FCAA Amendments of 1990 as codified in 42 United States Code (USC), §7410, which requires a
demonstration of attainment of the national ambient air quality standard for ozone; 42 USC,
§7502(a)(2) and §7511(a)(1), which requires attainment as expeditiously as practicable; and 42 USC,
§7511a(d), which requires states to submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas, including an enhanced vehicle inspection and maintenance program.

Affected Public:

The proposed revisions would directly affect the citizens of Brazoria, Fort Bend, and Montgomery
Counties, and the resulting effect on the SIP would impact the entire HGA.  Also, revision to the SIP
regarding the speed limit issue would affect the Texas Department of Transportation because it would
be required to revise its rules regarding the environmental speed limits.

Affected Agency Programs:

Strategic Assessment Division and Technical Analysis Division. 

Agency Contacts:

Heather Evans, Strategic Assessment Division, 239-1970
Kerri Rowland, Environmental Law Division, 239-5693
Jill Burditt, Policy and Regulations Division, 239-0560
Lisa Martin, Texas Register/Administrative Support Team, 239-1966

Attachment:  Petition for rulemaking from Crain, Caton, and James on behalf of Brazoria and Fort Bend
Counties; petition for rulemaking from David K. Walker, County Attorney, on behalf of Montgomery County;
and petition from Mike A. Stafford, County Attorney, on behalf of Harris County

cc:  7 copies to the Chief Clerk for distribution


