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The Texas Com mission on Environmental Quality (TCEQ or com mission) adopts the amendm ents to
§§304.1 - 304.3, 304.11 - 304.13, 304.15, 304.16, 304.21, 304.31 - 304.34, 304.42, 304.44, 304.62,
and 304.63. Sections 304.1 - 304.3 and 304.16 are adopted with changes to the proposed text as
published in the November 11, 2005, issue of the Texas Register (30 TexReg 7364). Sections 304.11 304.13, 304.15, 304.21, 304.31 - 304.34, 304.42, 304.44, 304.62, and 304.63 are adopted without
changes to the proposed text and will not be republished.

BACKGROUND AND SUMM ARY OF THE FACTUAL BASIS FOR THE ADOPTED RULES
The adopted rulemaking clarifies that Chapter 304 applies to all watermaster programs, other than the
Rio Grande W ater Division, created under Texas Water Code (TWC), Chapter 11, and all watermasters
appointed by the executive director under TWC , Chapter 11. The adopted rulemaking deletes
requirements regarding the repealed Wagstaff Act (TWC, §11.028), makes changes for corrective and
administrative purposes and to provide clarity, and changes the watermaster’s reporting requirem ents to
the water right holders from quarterly to annually.

SECTION BY SECTION DISCUSSION
Throughout the adopted rulemaking, the transport of water and the use of watercourses are added to the
activities regulated by the rules to be consistent with 30 TAC Chapter 297 and TWC , Chapter 11.

Also throughout the rulemaking, m inor changes are made to provide consistency in the language used in
the rules and to conform to the standards set out in the Texas Legislative Council Drafting Manual,
November 2004.
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The adopted amendment to §304.1, Applicability, clarifies that Chapter 304 applies to any watermaster
program, other than the Rio Grande Water Division, created under TWC, Chapter 11. Also, the
amendment clarifies that Chapter 304 applies to any matters related to water rights within each water
division, or segment of a water division. The rule is changed from the proposed version to add that
Chapter 304 applies to all water rights, permits, authorizations, orders, and any other matters related to
water rights within each water division, segment of a water division, “or watermaster program” other
than the Rio Grande. This change is made after staff review indicated that while the beginning of the
applicability statements in §304.1 include “or watermaster program created by or under the Texas
Water Code, Chapter 11,” the statement relating to water rights had omitted “or watermaster
program.” It is clear from the beginning of the section that w atermaster program s are covered; this
additional change is made to make that intent consistent throughout the section. “Watermaster
program” must be included because watermaster programs may be created under the TWC , Chapter 11,
Subchapter I, and by the legislature, and these rules need to be flexible to cover for those programs.

The adopted amendment to §304.2, Appointment of Watermaster, clarifies that under TWC, Chapter
11, the executive director can appoint a watermaster for each water division or segment of a water
division. The rule is changed from the proposed version to add that a watermaster may be appointed
for a “w atermaster program ” as well as a water division or segm ent of a water division. This change is
made after staff review indicated that w hile the beginning of the applicability statements in §304.1
include “or watermaster program created by or under the T exas W ater Code, Chapter 11,” §304.2 did
not include “or w atermaster program ” as a program for which the executive director m ay appoint a
watermaster. It is clear from the beginning of §304.1 that watermaster program s are covered by these
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rules; this additional change is made to m ake that intent consistent throughout the chapter.
“Watermaster program” must be included because watermaster programs may be created under TWC,
Chapter 11, Subchapter I, and by the legislature, and these rules need to be flexible to account for those
program s.

The adopted amendment to §304.3, Definitions, changes the definition of “Agent” to clarify that an
agent is one who is designated by a water right holder to act on the holder’s behalf. This change was
necessary to provide an adequate definition of “Agent.”

The adopted amendment to §304.3, Definitions, changes the definition of return flow to be consistent
with the definition of return flow found in §297.1, Definitions, and defines a water division to include
the entire w ater division and any segm ents thereof. The definition for the term “Transport” is added in
the adopted rules in response to comments received, and is defined as “the discharge, conveyance, and
subsequent diversion of water under Texas Water Code, §11.042.” The definition of this term is
necessary because “transport” is not meant to include any transport of water (e.g., in a pipeline) not
regulated by the commission under TWC, Chapter 11. The adopted amendment also clarifies that the
definition of watermaster relates to the person appointed by the executive director under TWC , Chapter
11 and that the definitions in §297.1 are applicable to this chapter. Additionally, the amendm ent to this
section changes the reference from the Texas Water Commission to the Texas Commission on
Environmental Quality.
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The adopted amendment to §304.11, Difference in Operations, conforms to the Texas Register
requirements and the standards set out in the Texas Legislative Council Drafting Manual, November
2004.

The adopted amendment to §304.12, Identification of Diversion Facilities, Outlet Works, and Points of
Return, adds the term “. . . or watercourses” to clarify that the transport of water in a watercourse is
an activity regulated by the watermaster in his administration of bed and banks authorizations and the
execution of his duties.

The adopted amendment to §304.13, Requirement for Measuring Devices, conforms to the Texas
Register requirements and the standards set out in the Texas Legislative Council Drafting Manual,
November 2004.

The adopted amendment to §304.15, Declarations of Intent to Divert or Release Water, changes the
section title to “Declarations of Intent to Divert, Transport, or Release Water.” In addition, the
adopted amendment clarifies in subsections (a), (b), and (e) that the transport of water in a watercourse
is an activity regulated by the watermaster in his administration of bed and banks authorizations and the
execution of his duties.

The adopted amendment to §304.16, Records of Diversions, Releases, and Impoundments, changes the
section title to “Records of Diversions, Transport, Releases, and Impoundm ents.” The adopted
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amendment clarifies in subsection (a) that the transport of water is an activity regulated by the
watermaster in his administration of bed and banks authorizations and the execution of his duties.

The adopted amendm ent to §304.16(a) is also changed from the proposed rule in response to com ments
received and clarifies that diversion reports must be filed within seven calendar days from the
termination of the declaration of intent or other report period. The adopted rule language is changed
because the proposed rule did not state whether the requirem ent is for calendar or work week days.

The adopted amendm ent to §304.21, Allocation of Available W aters, deletes requirements relative to
TW C, §11.028 (Wagstaff Act), which has been repealed, and renumbers the subsequent subsections.
The adopted amendm ent also corrects the references to other commission rules by adding a reference to
§297.57, Emergency Suspension of Permit Conditions, and deleting the reference to §297.61,
Am endm ents by Executive Director. In addition, the adopted am endm ent deletes the provision that a
failure to comply with a w atermaster order is a violation of the TW C. This provision is moved to
Subchapter D, §304.32, Violations, because the provision relates to violations and is more properly part
of that section.

The adopted amendm ent to §304.31, General, clarifies that a failure to comply with the com mission’s
rules or the watermaster’s or comm ission orders could result in enforcement proceedings.

The adopted amendm ent to §304.32, Violations, clarifies that a failure to comply with the com mission’s
rules or a waterm aster or comm ission order could result in enforcement proceedings.
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The adopted amendm ent to §304.33, Enforcement Actions, adds “transport” to paragraph (2) to clarify
that the watermaster may take action for a violation of the bed and bank statutes and to incorporate
minor editorial changes to ensure the language conforms to the Texas Register requirements.

The adopted amendment to §304.34, Field Citation by Watermaster, incorporates minor editorial
changes to ensure the language conforms to the Texas Register requirements. In addition, the adopted
amendment to the figure in subsection (d) adds the terms “use” and “transport” to clarify that a
violation of the bed and bank statute is a violation subject to a field citation issued by the watermaster.

The adopted amendment to §304.42, Reports, changes the watermaster reporting requirements to the
water right holders, from quarterly to annually. This less frequent reporting requirement is sufficient,
because the watermaster provides a summ ary with each authorization when a declaration of intent is
made. This summary provides inform ation needed by the water right holders.

The adopted amendment to §304.44, Appointment of an Agent, adds the words “transport” and “water”
to the activities regulated by the rule to be consistent with Chapter 297 and TWC, Chapter 11.

The adopted amendment to §304.62, Determination of Assessment Rates, provides specificity regarding
the fees that are currently assessed for various uses authorized by statute. The adopted amendment also
provides consistency with existing permits use types. Explanatory statements regarding the specified
uses are added to provide clarity.
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The adopted amendment to §304.63, incorporates minor editorial changes to ensure the language
conforms to Texas Register requirements.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the regulatory analysis requirements of
Texas Governm ent Code, §2001.0225, and determ ined that the adopted rules are not subject to
§2001.0225, because they do not meet the definition of a "major environmental rule" as defined in the
Texas Governm ent Code. A “major environmental rule” is a rule the specific intent of which is to
protect the environment or reduce risks to human health from environmental exposure and that may
adversely affect in a material way the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

The primary purposes of this adopted rulem aking action are: 1) to clarify that Chapter 304 is
applicable to all TCEQ W atermaster Programs, including the Concho River Watermaster Program; 2)
to clarify the existing fee structure to establish specific rates for currently permitted general uses that
were enacted by the legislature; 3) to delete references to the repealed Wagstaff Act; 4) to change the
watermaster’s reporting frequency to the water right holders from quarterly to annually; 5) to clarify
that the watermaster regulates the use of watercourses to transport water; 6) to provide consistency
between the commission’s rules regulating water rights by changing the definition of return flows in
Chapter 304 to that currently found in Chapter 297; 7) to clarify the definition of agent; 8) to clarify
that the definition of water division includes any segments of a water division; and 9) to provide
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consistency in the language used in the commission’s other water rights rules and to conform to the
standards set out in the Texas Legislative Council Drafting Manual.

Regarding the Concho River, the 79th Legislature enacted HB 2815 creating the Concho River
Watermaster Program by adding TWC, Chapter 11, Subchapter K. TWC, §11.561 provides that “{a}
provision of {the Water Code} or a rule adopted by the commission that relates to watermasters and
does not conflict with the provisions of {subchapter K} applies to the program established under this
subchapter.” Therefore, since Chapter 304 contains rules adopted by the commission that relate to a
watermaster, it is already applicable to the Concho River Watermaster Program to the extent that it
does not conflict with HB 2815. Section 304.1 provided that it is “applicable to each water division
created by the commission pursuant to the Texas Water Code, §11.325, outside of the Rio Grande
Water Division, and to all water rights and matters related to water rights within each such water
division . . ..” Changing the reference from TW C, §11.325 to TWC , Chapter 11, clarifies that
Chapter 304 is applicable to any water division, or watermaster program, other than the Rio Grande
Water Division, created under TWC, Chapter 11.

In addition, this rulemaking clarifies existing general assessm ent fees for agricultural and other specific
uses that were added by the legislature as separate water rights and are issued in existing water rights.
This adopted rulemaking also deletes references to the Wagstaff Act, originally codified in TWC,
§11.028, which was repealed by the legislature in 1997. Therefore, this adopted rulemaking seeks to
streamline, clarify, and update existing rules in response to legislative action.
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Furthermore, this adopted rulemaking addresses administrative issues concerning the watermaster
program and does not address environmental risks or exposures. For example, the adopted rulemaking
adds references to “transport” and “watercourses” to clarify that the watermaster regulates the use of
watercourses in his division. These authorizations are issued by the commission under §297.16. Once
they are issued, the watermaster administers these authorizations within his area. The adopted
rulemaking also changes the definition of water division to clarify that the definition also includes any
segments of a water division. In addition, the adopted rulemaking provides consistency between the
commission’s rules on water rights by changing the definition of return flows in Chapter 304 to the
definition currently used in Chapter 297. Changes are also adopted to add and correct references to
other commission rules and statutes regulating water rights. The adopted rulemaking also makes
stylistic changes in conformance with the Texas Legislative Council Drafting Manual and reduces the
watermaster’s reporting requirements to the water right holders from quarterly to annually. Therefore,
this adopted rulemaking does not constitute a major environmental rule, and is not subject to a formal
regulatory analysis.

TAKINGS IMPACT ASSESSMENT
The comm ission evaluated these adopted rules and performed a preliminary assessment of whether
Texas Government Code, Chapter 2007 is applicable. The commission’s preliminary assessment
indicates that the adopted government action has no impact on private real property.

The purpose of this adopted rulemaking is to streamline and clarify the watermaster program and to
update existing rules in response to legislative action. In order to achieve this purpose, the commission
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adopts the following actions: 1) amends the applicability section so that it is clear that Chapter 304
applies to any water division or watermaster program, other than the Rio Grande Water Division
created under TW C, Chapter 11; 2) amends the existing fee structure to establish specific rates for
currently permitted general uses that were enacted by the legislature; 3) deletes references to the
repealed Wagstaff Act; 4) changes the frequency of the watermaster’s reporting to the water right
holders from quarterly to annually; 5) adds references to “transport” and “watercourse” to clarify that
the watermaster administers bed and bank authorizations once issued by the commission; 6) changes the
definition of return flows in Chapter 304 to that currently stated in other commission rules to provide
consistency in regulating water rights; 7) to clarifies the definition of agent; 8) amends the definition of
water division to include segments of a water division; 9) adds references to other commission rules and
statutes regulating water rights; and 10) makes other revisions to provide consistency in the language
used in the commission’s other water rights rules and to conform to the standards set out in the Texas
Legislative Council Drafting Manual. These actions do not impact private real property rights.

As defined by Texas Government Code, §2007.002(1), the commission is a “governmental entity”
covered by the Texas Private Real Property Rights Preservation Act (the A ct) codified in Chapter 2007.
This adopted rulemaking is a governmental action to which the Act applies since Texas Government
Code, §2007.003(a)(1), makes the Act applicable to “the adoption . . . of a rule . . ..” Texas
Government Code, §2007.002(4), provides that “{p}rivate real property’ means an interest in real
property recognized by common law, including a . . . groundwater or surface water right of any
kind....” However, this adopted rulemaking, if adopted, does not result in a burden or impact on
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private real property rights, nor restrict or limit any owner’s right to such property that exists in the
absence of this rulemaking.

Regarding the Concho River Watermaster Program, this adopted rulemaking clarifies that the
commission’s existing Chapter 304 rules already apply to the program as required by statute. The 79th
Legislature enacted HB 2815 and established the Concho River Watermaster Program effective
September 1, 2005. Newly enacted TWC , §11.561, states that “{a} provision of {the Water Code} or a
rule adopted by the commission that relates to watermasters and does not conflict with the provisions of
(Water Code, Chapter 11, subchapter K) applies to the (Concho River Watermaster Program ).” This
adopted rulemaking clarifies that the existing rules found in this chapter are already applicable to the
Concho River Watermaster Program as dictated by HB 2815, as well as any other water division
created under TWC , Chapter 11, other than the Rio Grande W ater Division. Therefore, these adopted
amendments do not affect an owner’s private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the absence of the rules. The adoption of
the amendments to Chapter 304 have no impact on private real property since, by statute, Chapter 304
already applies to the Concho River W atermaster Program if it does not conflict with TWC , Chapter
11, Subchapter K. Also, the changes are administrative in nature and do not affect the actual water
right or interbasin use.

Regarding the other adopted changes, the establishment of a fee structure, the deletion of provisions
relating to the repealed Wagstaff Act, the addition of references to applicable rules and statutes, the
changes in the definitions of water division and return flow s, the change in the watermaster reporting to
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the water right holders from quarterly to annually, and stylistic changes are adm inistrative changes to
existing rules and these changes have no impact on private real property since they are administrative in
nature. The addition of the terms “transport” and “watercourses” do not affect private real property
since bed and banks authorizations are existing authorizations to use watercourses for delivering water
down beds and banks as specified in TW C, §11.042. The other adopted changes streamline, clarify,
and update the commission’s rules as well as provide consistency with the commission’s other
regulations.

Therefore, since the adopted rulemaking is administrative in nature, it will neither impose a burden nor
have an impact on private real property.

Furthermore, promulgation and enforcement of these adopted rules will not result in a statutory or a
constitutional taking of private real property. The rulem aking, if adopted, w ould not restrict or limit
the owner’s rights to property nor reduce its value by 25% or more beyond that which will otherwise
exist in the absence of the regulations. A water right is a private real property right, however, water
right holder’s rights are regulated under existing statutory law, which this adopted rulemaking does not
change.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM
The commission reviewed the adopted rulemaking and found that the rules are neither identified in the
Coastal Coordination Council Act Implementation Rules, 31 TAC §505.11, nor will they affect any
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action/authorization as identified in §505.11. Therefore, the adopted rulemaking is not subject to the
Texas Coastal Management Program.

PUBLIC COMMENT
During the public comment period, which closed on December 12, 2005, the commission received
several written comm ents from Texas Genco, LL C (Texas Genco).

RESPONSE TO COMMEN TS
Texas Genco comm ented that in §304.1 and §304.2, the terms “segment” and “segment of a water
division” are not defined, and that criteria for determ ining a segment should be included in the rule.
Texas Genco argued that segments should be defined as all priority water rights in order to protect them
and also to protect contract deliveries.

The commission has made no change to the rules to define “segment of a water division.” The
purpose of this rule change is to ensure that all possible waterm aster programs, other than the Rio
Grande, that may be created and administered by the commission are covered by Chapter 304,
including those that may be created by the legislature. A watermaster program may not be
limited to an entire water division, and may include river basins and segments in or not in a water
division.

Texas Genco commented that the term “transport” is used throughout the rule but is not defined.
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The commission agrees with the comment and adds the definition of “Transport” to the
definitions in §304.3. Transport is defined as “the discharge, conveyance, and subsequent
diversion of water in a w atercourse under Texas Water Code, §11.042.”

Texas Genco comm ented that §304.16(a) does not specify that diverters’ reports are required w ithin
seven business or calendar days, and recommended that the term be calendar days to be consistent
throughout the rule.

The com mission agrees with the com ment and amends the proposed rule to state that reports must
be filed within seven calendar days from the termination of the declaration of intent or other
report period.

Texas Genco comm ented that in §304.16(b), concerning water charged under a declaration, the rule
should clarify the phrase “to the extent water is available for appropriation” to distinguish whether the
phrase means any amount of flow, whether or not the amount is so low or so high that water cannot
physically be pumped with a diverter’s facilities.

The commission has made no change the rule to define “to the extent water is available for
appropriation.” Determining whether water is available for appropriation is the watermaster’s
decision made by considering the amount of flow, whether the water is appropriated to someone
else, whether the water can actually be used, and possibly other relevant factors. The factors the
watermaster can consider should not be limited in this rule.
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Texas Genco comm ented that in §304.16(b)(1), the phrase “within 10%” should be clarified either as
the total amount diverted over the whole declaration of intent or as on a daily basis during the
declaration of intent.

The commission disagrees with the comment and has made no change to the rule. The duration of
a request for diversion will be in the declaration of intent provided by the water user. Some
requests are for total amounts of water diverted over longer periods of time. The total amount
diverted for calculation of the penalty is for the period requested.

Texas Genco commented that in §304.16(b)(2), the “penalty rate calculation” is insufficient to dissuade
diverters from diverting more than their approved declaration of intent during times of water shortage
and recommended that diversions in excess of 110% should be considered a violation of §304.32 and
§304.33.

The commission has made no change to the rule, because it is unnecessary. It is currently a
violation to divert water without proper authorization under §304.32(a)(1), which could include
taking more water than is authorized by the watermaster.

Texas Genco comm ented that in §304.16(b)(3), a diverter should not be penalized if their actual
diversion is less than 90% of the state amount of the declaration, and recommended exemption from the
fees.
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The commission has made no change to the rule to exempt diverters from fees if the actual
diversion is less than 90% of the amount stated in the declaration of intent. The watermaster
needs to be able to penalize water right holders that don’t take all their requested water because
when diverters are not taking w hat they request, the am ount available to other diverters is
difficult to determ ine. Additionally, as part of the waterm aster’s administrative processes, all
diverters have the opportunity to adjust their diversion amounts with the watermaster without
penalty.

Texas Genco comm ented that in §304.21, the rule should be modified to say that the watermaster
“will” cancel or modify declarations of intent when available flow is not sufficient to meed demands,
rather than “may” cancel these declarations.

The commission disagrees with the comment and has made no change to the rule. Some discretion
on the part of the watermaster to consider the facts of each situation is necessary.

Texas Genco asked the comm ission to clarify if assessments rates apply to all issued water rights
including those that have not been used.

The commission responds that assessments are based on the amount of water authorized to be
used in the water right, regardless of whether the water rights have been used. The commission
has made no change to the rules because this is clear in the rules.
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Texas Genco also commented that in §304.62, the assessment rate factor for “indirect reuse” should be
the same as the rate factor for a new municipal or consum ptive water right rate (from 0.50 to 1.00).

The commission disagrees with the comments and responds that not all reuse is for municipal or
consumptive use. Additionally, the assessment rate for reuse is in addition to the assessm ent rate
for the underlying use of the water. A high assessment rate for “reuse” is necessary, therefore,
the commission has made no change to the rule.

Texas Genco comm ented that the definition of reuse in proposed §304.62 is not consistent with Chapter
297.

The comm ission has made no change to the definition of reuse in §304.62, because it is the correct
definition. The comm ission intends to change the definition of “reuse” in Chapter 297 at a future
date to clarify that reuse, as used in the rules, means returning water to a watercourse under
TW C, §11.042.

Texas Genco commented that under §304.63, Assessment of Costs, the commission should only charge
a reuse fee once for a specified volume of water if the water is transported several times and provided
an example where water is assessed for a bed and banks transport, and then assessed later when the
water is reused at the reuse rate.
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The comm ission disagrees with the comment and responds that both assessments are reasonable,
because the watercourse is being used for two distinct purposes, transport only and transport for
reuse. The example provided by Texas Genco is one which would be assessed for a bed and banks
transport, and assessed later when the water is reused at the reuse rate. The com mission also
notes that the “bed and banks” assessment rate is only 0.05.
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SUBCHAPTER A: INTRODUCTORY PROVISIONS
§§304.1 - 304.3

STATUTORY AUTHORITY
The amendments are adopted under TW C, §5.103, Rules; §11.042, Delivering Water Down Banks and
Beds; §11.325, Water Divisions; §11.326, Appointment of Watermaster; §11.327, Duties of
Watermaster; §11.453, Appointment of Watermaster; §11.454, Duties and Authority of the
Watermaster; §11.455, Assessments; §11.555, Duties and Authority of Watermaster; and §11.561,
Applicability of Other Law and Com mission Rules.

The adopted amendments implement TWC, §§5.103, 11.042, 11.325 - 11.327, 11.453 - 11.455,
11.555, and 11.561.

§304.1. Applicability.

Other than the Rio Grande W ater Division, the provisions of this chapter are applicable to each
water division created by the commission or watermaster program created by or under Texas Water
Code, Chapter 11, each watermaster appointed by the executive director under Texas Water Code,
Chapter 11, and to all water rights, permits, authorizations, orders, and any other matters related to
water rights within each water division, segments of a water division, or watermaster program. Water
rights and matters inside the Rio Grande Water Division are governed by Chapter 303 of this title
(relating to Operation of the Rio Grande). All other rules promulgated by the commission are also
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applicable to the water rights subject to this chapter unless in conflict w ith the provisions of this
chapter, in which event the provisions of this chapter will govern.

§304.2. Appointment of Watermaster.

Under Texas Water Code, Chapter 11, the executive director may appoint one watermaster for
each water division, segment of a water division, watermaster program, or the same person may be
appointed watermaster for two or more water divisions or segments. In a water division in which the
office of watermaster is vacant, the executive director has the powers of a watermaster.

§304.3. Definitions.

The following w ords and terms, when used in this chapter, have the following meanings, unless
the context clearly indicates otherwise. In addition, the definitions in §297.1 of this title (relating to
Definitions) are applicable to this chapter.

(1) Account--The record of diversion, transport, and use of state water and
watercourses maintained by the watermaster for each purpose of use authorized for each owner's
separate portion of a water right, or the record of impoundment and releases for each owner's separate
portion of an on-channel reservoir authorized under a water right, except those reservoirs exempted in
accordance with Texas W ater Code, §11.142. An account will also be established for each separate
arrangement by a contractual buyer to purchase state water.
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(2) Agent--A person that is designated by a water right holder to act on behalf of a
water right holder in regard to diversion use, transport, or impoundment of state water in a
watercourse, payment of a watermaster assessment, or, for a contractual buyer, in regard to diversion,
transport, use, or impoundm ent of state water.

(3) Allocation--The division of available flow between water right holders by the
watermaster. This also includes regulation of diversions by water right holders in order to meet
demands for exempt domestic and livestock users.

(4) Assessment--The cost to be levied by the commission to water right holders to
finance waterm aster operations.

(5) Contractual buyer--A person that impounds, or diverts water under a contractual
permit, or under a particular water right under contract with the holder of that water right, where such
contract has been accepted for filing by the executive director.

(6) Declaration of intent--A statement submitted by a diverter to the watermaster
describing an intent under a specific water right or contractual purchase arrangement to divert or
transport water in a watercourse, or to make a dedicated release of stored water, for a specified period
of time and in association with an authorized facility.

Texas Comm ission on E nvironmental Quality
Chapter 304 - Watermaster Operations
Rule Project No. 2005-031-304-CE

Page 22

(7) Dedicated release--The release of lawfully stored water from a reservoir, under a
specific water right, for specific authorized uses downstream.

(8) Diversion facility--Any dam, pump, canal, or other such device used to take water,
for other than exempt uses, from a watercourse or impoundment.

(9) Diverter--Any water right holder, agent, or contractual buyer who impounds,
takes, diverts, transports water in a watercourse, or makes a dedicated release of state water.

(10) Measuring device--A device designed for the measurement of rates of flow or
quantities of water.

(11) Report of diversion, transport of water, release, or impoundment--A report
that the diverter is required to submit to the w atermaster after recording the am ount of w ater actually
diverted, transported in a watercourse, or released during the period of a declaration of intent, or a
report for the impoundment of water, as well as any additional information required by the
watermaster. The watermaster may specify a report period that is different from the declaration of
intent period.

(12) Return water or return flow--That portion of state water diverted from a water
supply and beneficially used and which is not consumed as a consequence of that use and returns to a
watercourse. Return flow includes sewage effluent.
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(13) Salt water diversion--Diversion of state water from the Gulf of Mexico or its
bays and arms, or any watercourse or reservoir subject to tidal influence, or when the water right
specifies diversion of salt or brackish water; and where, for such cases, the diversion has no significant
adverse effect on the supply of water for other authorized diverters, and the diversion does not require
protection from junior appropriators.

(14) Transport--The discharge, conveyance, and subsequent diversion of water in a
watercourse under Texas Water Code, §11.042.

(15) W ater division--A specific area of the state, designated by the commission under
Texas Water Code, §11.325 for the purpose of administering water rights. The term "water division"
includes the entire w ater division and any segm ents thereof.

(16) W atermaster--The person appointed by the executive director under Texas Water
Code, Chapter 11, to administer water rights in a given water division, segment of a water division, or
group of water divisions.

(17) Water right--A right acquired under the laws of the state and the rules of the
Texas Comm ission on E nvironmental Quality to impound, divert, transport, or use state water.
Contractual permits and water contracts are not included under this definition.
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(18) W ater right holder--A person or entity that owns a water right. In the case of
divided interests, this term will apply to each separate owner.
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SUBCHAPTER B: REGULATION OF THE USE OF STATE WATER OR W ATERCOURSES
§§304.11 - 304.13, 304.15, 304.16

STATUTORY AUTHORITY
The amendments are adopted under TW C, §5.103, Rules; §11.042, Delivering Water Down Banks and
Beds; §11.326, Appointment of Watermaster; §11.327, Duties of Watermaster; §11.453, Appointment
of Watermaster; §11.454, Duties and Authority of the Watermaster; §11.455, Assessments; §11.555,
Duties and Authority of Watermaster; and §11.561, Applicability of Other Law and C omm ission Rules.

The adopted amendments implement TWC, §§5.103, 11.042, 11.326, 11.327, 11.453 - 11.455,
11.555, and 11.561.

§304.11. Difference in Operations.

The executive director may establish different strategies, timetables, procedures, and other
requirements for different water divisions or for different portions of a water division.

§304.12. Identification of Diversion Facilities, Outlet Works, and Points of Return.

Each diverter shall advise the watermaster of all diversion facilities, reservoir controlling
works, and significant return flow points to be employed in the use of state water or watercourses.
This includes borrowed and rented pumps. The watermaster shall assign an identification number for
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each diversion facility and the controlling works of each reservoir authorized under a water right within
the water division. Also, the watermaster may assign an identification number for any point of
discharge or other point at which water is returned to a watercourse or reservoir.

§304.13. Requirem ent for M easuring Devices.

(a) Each diverter, and each person that makes a significant return flow, shall install and
maintain a measuring device at such point or points as may be determined by the watermaster to be
necessary for proper and efficient administration of water rights. All such measuring devices are
subject to approval of the watermaster. The measuring devices must measure within 5.0% accuracy,
unless otherwise approved by the watermaster. The diverter shall provide reasonable access to such
measuring device. The diverter, or person that makes a return flow, shall be liable for all expenses
incurred in the acquisition, installation, maintenance, and operation of such measuring devices. In the
event a measuring device becomes inoperable, the diverter, or person that makes a return flow, at the
direction of the watermaster, shall provide an alternate method of measurement, or estimation
acceptable to the watermaster.

(b) Unless required by a permit, certificate of adjudication, or other water right, the following
types of diversions and return flows associated with such diversions shall be exempt from the
requirement to install and maintain measuring devices; provided, however, that the watermaster may
require any such diverter, or any person making return flows, to provide an alternate method of
estimating diversions or return flows acceptable to the watermaster:
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(1) diversions of water by spreader dams;

(2) diversions of water for hydroelectric generation;

(3) salt water diversions;

(4) diversions of water for direct input from a cooling pond or cooling reservoir into
an electric steam power plant for cooling purposes and return flows of such water to a cooling pond;

(5) wastewater effluent for which the return flow is being measured and reported in a
manner consistent with commission standards relative to wastewater discharge regulations; and

(6) any other diversion or return flow of water that the watermaster may deem
appropriate.

§304.15. Declarations of Intent to Divert, Transport, or Release Water.

(a) Prior to diverting state water, transporting water, or making a dedicated release, a diverter
shall submit to the watermaster a declaration expressing the diverter's intent in regard to the anticipated
diversion, transport, or release. Such a declaration of intent must be submitted within the time
limitations established by the watermaster. Each diverter shall divert or release water only in
accordance with the statements in the declaration of intent.
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(b) Each declaration of intent to divert or transport water must identify the specific account
under which water is to be diverted; the amount of water to be diverted or transported; a schedule for
the diversions; the diversion facility to be used; and the rate at which water will be diverted. Diversion
may only be made using authorized facilities, or at points associated with the water right under which
the diversion is to be made. Use of water under an irrigation water right may be only for use on the
tract(s) authorized by the water right.

(c) Each declaration of intent to make dedicated releases for downstream uses must identify the
specific account(s) under which water is to be released; the schedule of releases; the am ount of w ater to
be released; the specific account(s) under which the water is to be used; the actual rate at which water
will be released; and the identification and location of the user. Dedicated releases will be protected
only if the preceding data is provided. Dedicated releases may only be diverted at points authorized by
the water right under which the release is made, or an associated approved water contract.

(d) In regard to declarations of intent under either subsection (b) or (c) of this section, the
watermaster may require any diverter to provide such additional information as may be necessary for
the proper and efficient administration of water rights.

(e) The watermaster shall establish the duration of time for which declarations of intent will
remain in effect and may change the duration as conditions warrant. After the end of the duration of a
declaration of intent, no further diversion, transport, or release of state water shall be made under that
account until a new declaration of intent has been submitted to the watermaster.
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(f) A diverter may modify a declaration of intent in regard to the duration, the amount of water
to be diverted, the diversion rate, or other specific elements in advance of the desired change.

(g) The watermaster from time to time may determine that it is necessary for the proper and
efficient administration of water rights that diversions, impoundments of inflows, or releases of
dedicated flow in certain areas, or by certain diverters, may not be made without prior approval by the
watermaster. Any such determination will be effective for the period designated by the watermaster.

(h) Salt water diversions and the recirculation of water at a power plant are exempted from any
requirements under this section. The watermaster may also exempt any other facility or water right
from any requirement under this section due to extenuating circumstances.

§304.16. Records of Diversions, Transport, Releases, and Im poundments.

(a) Each diverter that has submitted a declaration of intent shall submit to the watermaster a
report including the actual amount of water diverted, transported, or released during the period of the
subject declaration of intent. Water right owners with accounts for impoundment will submit reports of
daily inflows, reservoir levels, transported volumes, diversions, and releases to the watermaster. The
watermaster may specify a report period. The report period may be different from the period of the
declaration of intent. The watermaster shall provide forms to be used for the reports. Each diversion
or impoundment facility, including borrowed and rented pumps, used during the period of the
declaration of intent shall be designated on the report by the identification number assigned by the
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watermaster. Reports must be complete and signed by the diverter. Reports must be received or
postmarked within seven calendar days from the termination of the period of the declaration of intent,
or other report period specified by the watermaster. If such report is incomplete or not timely filed, the
watermaster may cancel any existing declaration of intent for that account and allow no further
impoundment, transport, diversion, or dedicated release until the report is properly filed.

(b) To the extent that water was available for diversion during the period of a declaration of
intent, the subject account will be charged as follows.

(1) If the actual diversion is within 10% of the amount stated in the declaration of
intent, the charge will be the actual amount diverted.

(2) If the actual diversion is greater than 110% of the amount stated in the declaration
of intent, the charge will be the amount actually diverted plus twice the amount greater than 110%.

(3) If the actual diversion is less than 90% of the amount stated in the declaration of
intent, the charge w ill be 90% of the stated am ount.

(4) For a declaration of intent that was modified, including cancellation or extension,
the charge will consist of the sum of two parts, one for the period before modification, and one for the
period after modification. For each of the two periods, the charge will be determined by applying
paragraph (1), (2), or (3) of this subsection relative to the amount declared for the particular period. If
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a modified declaration of intent is subsequently modified further, resulting in multiple parts, the
procedure described in this subsection will be applied to each part.

(c) Any amount charged under subsection (b) of this section will apply against the yearly
authorization, but only the amount of water actually diverted will apply toward perfection of a water
right.

(d) The watermaster shall have the discretion to waive the accounting provisions contained in
subsections (b) and (c) of this section for excessive or inadequate diversions due to circumstances
beyond the control of the diverter.

(e) In addition to the report to be submitted to the watermaster under subsection (a) of this
section, each water right holder or his agent shall submit to the executive director a written report of
the amount of w ater actually diverted and used during the preceding calendar year under a specific
water right in accordance with §295.202 of this title (relating to Reports). This report is required even
if no water is used. The form for this report can either be one furnished by the executive director, or
be a form approved by the executive director prior to the submission of the report.
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SUBCHAPTER C: ALLOCATION OF AVAILABLE WATERS
§304.21

STATUTORY AUTHORITY
The amendment is adopted under TW C, §5.103, Rules; §5.506, Emergency Suspension of Perm it
Conditions Relating to Beneficial Inflows to Affected Bays and Estuaries and Instream Uses; §11.042,
Delivering W ater Dow n Banks and Beds; §11.148, Emergency Suspension of Perm it Conditions;
§11.326, Appointment of Watermaster; §11.327, Duties of Watermaster; §11.453, Appointment of
Watermaster; §11.454, Duties and Authority of the Watermaster; §11.455, Assessments; §11.555,
Duties and Authority of Watermaster; and §11.561, Applicability of Other Law and C omm ission Rules.

The adopted amendment implements TWC, §§5.103, 5.506, 11.042, 11.148, 11.326, 11.327, 11.453 11.455, 11.555, and 11.561.

§304.21. Allocation of Available W aters.

(a) The allocation of water between water rights holders shall be on the basis of seniority. The
watermaster shall allocate waters in such a way as to maximize the beneficial utilization of state water,
to minimize the potential impairment of senior w ater rights by the diversions of junior w ater rights
holders, and to prevent waste or use in excess of quantities to which the holders of water rights are
lawfully entitled.
.
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(b) The executive director may request suspension of any or all special streamflow or
minimum release requirements. Such a request will be considered under §297.57 of this title (relating
to Emergency Suspension of Permit Conditions) or §297.61 of this title (relating to Amendments by
Executive D irector).

(c) When available flow is not sufficient to meet the demands of existing declarations of intent
for downstream senior rights, demands for domestic and livestock purposes that are not included under
any water right, or other minimum streamflow requirements that the commission determines necessary
for purposes other than protection of downstream senior and superior water rights, the watermaster
may:

(1) cancel or modify, as needed, any existing declaration of intent made under §304.15
of this title (relating to D eclarations of Intent to D ivert, Transport, or Release W ater);

(2) order that water right holders with reservoir(s) allow inflows to pass through such
reservoir(s) to the extent necessary to honor downstream senior water rights, demands for domestic and
livestock purposes, minimum streamflow requirements, minimum release requirements, and other
conditions;

(3) order that persons with reservoirs exempt from permitting under Texas Water
Code, §11.142, allow inflows to pass through such reservoirs for the protection of downstream
domestic and livestock users;
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(4) order that diverters limit or cease diversions to the extent necessary to honor
downstream senior water rights, demands for domestic and livestock purposes, minimum streamflow
requirements, minimum release requirements, and other conditions; or

(5) take any other action necessary to ensure that dow nstream senior w ater rights,
demands for domestic and livestock purposes, minimum stream flow requirem ents, minimum release
requirements, and other conditions, are administered in accordance with the laws of Texas.
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SUBCHAPTER D: ENFORCEMENT REGARDING WATERMASTER OPERATIONS
§§304.31 - 304.34

STATUTORY AUTHORITY
The amendments are adopted under TW C, §5.103, Rules; §7.002, Enforcement Authority; §11.042,
Delivering Water Down Banks and Beds; §11.081, Unlawful Use of State Water; §11.326,
Appointment of Watermaster; §11.327, Duties of Watermaster; §11.453, Appointment of Watermaster;
§11.454, Duties and Authority of the Watermaster; §11.455, Assessments; §11.555, Duties and
Authority of W atermaster; and §11.561, Applicability of Other Law and C omm ission Rules.

The adopted amendments implement TWC, §§5.103, 7.002, 11.042, 11.081, 11.326, 11.327, 11.453 11.455, 11.555, and 11.561.

§304.31. General.

The watermaster or executive director m ay pursue appropriate enforcement action when there is
a violation of or failure to comply with the Texas W ater Code, the commission’s rules, the terms of a
water right, authorization, or the orders issued by the commission or watermaster.
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§304.32. Violations.

(a) It is a violation for any person to do the following:

(1) divert, transport, use, or make a dedicated release of state water, either personally
or through another, without proper authorization under the Texas Water Code or any applicable final
judgment rendered by a court of competent jurisdiction, or without submitting to the watermaster a
declaration of intent in accordance with §304.15(a) or (g) of this title (relating to Declarations of Intent
to Divert, Transport, or Release W ater);

(2) impound without proper authorization under the Texas Water Code or any
applicable final judgment rendered by a court of competent jurisdiction;

(3) fail to modify a declaration of intent in advance of a desired change as provided in
§304.15(f) of this title;

(4) fail to provide a measuring device as required in §304.13 of this title (relating to
Requirement for M easurement Devices);

(5) fail to provide an outlet as required in §304.14 of this title (relating to Requirement
for Outlets for Passage of Water);
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(6) refuse to allow, or to interfere with, the inspection of any land, natural
watercourse, artificial waterway, impoundment, return flow point, or diversion facility by an employee
of the comm ission that would assist the commission in the discharge of its duties;

(7) break, tamper with, or mutilate any seal or other device used to enforce orders of
the commission, executive director, court, or watermaster; or

(8) fail to comply with any statute, rule, or commission or watermaster order.

(b) The list of violations in subsection (a) of this section is not exclusive. In addition to other
violations of Texas Water Code, Chapter 11, and the commission’s rules, a failure to comply with a
commission or watermaster order under this section is a violation of Texas Water Code, §11.081.

§304.33. Enforcement Actions.

When a violation under §304.32 of this title (relating to Violations) occurs, the watermaster or
the executive director may seek voluntary com pliance, or may pursue appropriate enforcement action.
In the absence of voluntary compliance:

(1) the watermaster may refuse to recognize a declaration of intent;
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(2) the watermaster may lock headgates or pumping facilities or take other necessary
actions to effectively cease diversion, impoundment, transport, or release of state water under the
account associated with the violation; provided, however, that for violations of §304.32(a)(4) or (5) of
this title, the diverter will be given at least ten days notice prior to any such action by the watermaster;

(3) the executive director may seek a hearing before the com mission culminating with
the issuance of an appropriate order; if such an order is subsequently violated, the matter may be
referred to the attorney general for appropriate action in a court of competent jurisdiction;

(4) the executive director may refer the violation to the attorney general for appropriate
legal remedy in a court of competent jurisdiction, which may include a penalty assessment to the
maximum extent allowed by law;

(5) the watermaster may issue a field citation in accordance with §304.34 of this title
(relating to Field Citation by Watermaster); or

(6) the executive director may seek any other appropriate remedies or action available
at law.
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§304.34. Field Citation by Watermaster.

(a) Upon witnessing a violation set forth in subsection (d) of this section, the watermaster or
the watermaster's deputy, may issue the alleged violator a field citation. The field citation will allege
that a violation has occurred and require that the alleged violator pay the administrative penalty and take
remedial action as provided in the citation.

(b) The alleged violator may either pay the administrative penalty assessed by the field citation
without admitting or denying the alleged violation or request a hearing on the alleged violation.

(c) If the alleged violator fails to either pay the administrative penalty or take remedial action
under a field citation issued under subsection (a) of this section, the executive director may proceed
with enforcement action in accordance with Chapters 70 and 80 of this title (relating to Enforcement
and Contested Case Hearings).

(d) Violations for which the waterm aster may issue a field citation are as follows.

Figure: 30 TAC §304.34(d)
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1st time noted within

2nd time noted w ithin

3rd tim e noted within

previous 24 months

previous 24 months

previous 24 months

1. Diversion, use, or

On-site inspection notice

Citation/fine of $200 for

Referral for formal

transport without a

(warning)

minors*; $500 for

enforcement action

watermaster approved

majors**

declaration of intent
(applicable to water right
holders only)
2. Failure to provide a

On-site inspection notice

Citation/fine of $200 for

Referral for formal

measuring device or

(warning)

minors*; $500 for

enforcement action

alternative method of

majors** unless

measurement

corrected within 30 days

3. Water right holder does

On-site inspection notice

Citation/fine of $200 for

Referral for formal

not pass water which the

(warning)

minors*; $500 for

enforcement action

holder is not entitled to hold

majors**

or impound in accordance
with special conditions of
water rights or watermaster
4. Late report of diversion,

On-site inspection notice

Citation/fine of $200 for

Referral for formal

transport, use, release, or

(warning)

minors*; $500 for

enforcement action

impoundment

majors**

*minor: A water right of 5,000 acre-feet or less
**major: A water right of greater than 5,000 acre-feet
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SUBCHAPTER E: ADMINISTRATION
§304.42, §304.44

STATUTORY AUTHORITY
The amendments are adopted under TW C, §5.103, Rules; §11.042, Delivering Water Down Banks and
Beds; §11.326, Appointment of Watermaster; §11.327, Duties of Watermaster; §11.453, Appointment
of Watermaster; §11.454, Duties and Authority of the Watermaster; §11.455, Assessments; §11.555,
Duties and Authority of Watermaster; and §11.561, Applicability of Other Law and C omm ission Rules.

The adopted amendments implement TWC, §§5.103, 11.042, 11.326, 11.327, 11.453 - 11.455,
11.555, and 11.561.

§304.42. Reports.

The watermaster shall submit an annual report to each water right holder who has an account or
his agent. A water right holder or agent may apply in writing to the watermaster for correction of any
alleged errors in the report. Any such application must be received by the watermaster within 20
business days following the date the report from the watermaster was postmarked.
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§304.44. Appointm ent of an Agent.

Any person purporting to act for any water right holder, in regard to diversion, transport, use,
or impoundment of state water, or payment of a watermaster assessment, or for a contractual buyer, in
regard to diversion, transport, use, or impoundment of state water, shall submit to the watermaster a
document signed by such water right holder confirming such authority and specifying the duration of
such authority.
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SUBCHAPTER G: FINANCING WATERMASTER OPERATIONS
§304.62, §304.63

STATUTORY AUTHORITY
The amendments are adopted under TW C, §5.103, Rules; §11.042, Delivering Water Down Banks and
Beds; §11.326, Appointment of Watermaster; §11.327, Duties of Watermaster; §11.329, Compensation
and Expenses of W atermaster; §11.453, Appointment of W atermaster; §11.454, Duties and Authority
of the Watermaster; §11.455, Assessments; §11.555, Duties and Authority of Watermaster; §11.558,
Fees; and §11.561, Applicability of Other Law and C omm ission Rules.

The adopted amendments implement TWC, §§5.103, 11.042, 11.326, 11.327, 11.329, 11.453 11.455, 11.555, 11.558, and 11.561.

§304.62. Determination of Assessment Rates.

(a) After a commission order is issued approving the assessment income needed for the
watermaster operations for the assessm ent period under consideration, the executive director shall
calculate assessment rates for water use, transport, and storage for each water division, or group of
divisions, based on the following formula.
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Figure: 30 TAC §304.62(a)
Municipal
Assessment
Rate

I-M(N)

=
(RFs)(AF s)+(AF 1)+(RF2)(AF 2)+(RF3)(AF 3) ... (RFn)(AF n)

I

:

Income needed to meet the adopted budget

M

:

Base charge per account

N

:

Total number of accounts to be assessed in the water division

n, s

:

Code number corresponding to a category or type of use

RF n, RFs

:

Rate factor for each of the following categories of use:

municipal and dom estic ......................................................................... RF 1 = 1.00
industrial - consumptive ........................................................................ RF 2 = 1.00
irrigation .......................................................................................... RF 3 = 0.80
mining - consumptive ........................................................................... RF 4 = 1.00
recreation and pleasure - consumptive ....................................................... RF 5 = 1.00
non - consumptive (industrial, mining, recreation) ........................................ RF 6 = 0.20
hydroelectric - priority ......................................................................... RF 7 = 0.20
hydroelectric - non-priority .................................................................... RF 8 = 0.05
recharge for underground storage ............................................................ RF 9 = 0.50
salt water ......................................................................................... RF 10 = 0.05
spreader dam diversion ........................................................................ RF 11 = 0.40
secondary use ................................................................................... RF 12 = 0.50
on-channel storage ............................................................................. RF s13 = 0.40
stock raising ..................................................................................... RF 14 = 1.00
game preserves .................................................................................. RF 15 = 1.00
ag-wetland ....................................................................................... RF 16 = 0.80
reuse ............................................................................................. RF 17 = 0.50
public parks ..................................................................................... RF 18 = 0.80
multi-use ........................................................................................ RF 19 = 1.00
bed and banks ................................................................................... RF 21 = 0.05
other .............................................................................................. RF 20 = 1.00
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Total diversion, or storage, authorization for all water rights to be assessed in each
water division or group of water divisions, for each of the above categories of use,
which are defined as follows:

Municipal and Dom estic - The total amount of water authorized for diversion under a water right for
this purpose, including non-exem pt domestic and livestock uses.
Industrial, Mining, Recreation, or Salt Water Diversions - The total amount of water authorized for
consumptive use for each of these categories of use under a water right.

In the event there is no

specific authorization for consumptive use, the assessment will be based on the total amount of water
authorized for diversion under the water right. Diversions that do not conform to the definition for salt
water diversion in §304.4 of this title (relating to Definitions) will be assessed at the rate for the
category of use(s) authorized by the water right.

For any diversion that would fit the salt water

diversion definition except for the fact that the watermaster may be required to protect that water right
against junior appropriators, the water right holder or agent may achieve conformity with the definition,
and be assessed at the salt water rate, by providing to the executive director, at least 60 days in advance
of assessment billing, an affidavit waiving such protection. Such an affidavit will be subject to approval
by the executive director and must specify the duration for waiving such protection, but must not be for
less than one assessment accounting period, and will be coterminous with assessment periods as
establish by the commission.
Nonconsumptive Industrial, Mining, or Recreation - under a given water right where part of the
authorization for one of these uses is specified as being consumptive, the remainder will be considered
nonconsumptive.
Irrigation, Hydroelectric (Priority and Non-priority), Recharge, Spreader Dam Diversions, Stock
Raising, Game Preserves, Public Parks or Secondary Use - the total amount of water authorized for
diversion for each of these categories of use under a water right.
On-channel Storage - the total conservation storage authorized for impoundment under a water right.
This category includes only on-channel reservoirs authorized under the Texas W ater Code, except those
reservoirs exempted in accordance with Texas Water Code, §11.142.
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Ag-wetland - the total amount of water authorized in a water right for diversion for this use. This term
also includes the total amount of water authorized in a water right for the diversion for “wetland” use.
Reuse - the amount of water authorized in a water right for diversion for reuse. This assessm ent will
be in addition to the assessment for the other uses authorized in the water right.
Multi-use - the total amount of water authorized under a water right for more than one use where the
amount of water is not allocated to each individual use.
Bed and Banks - the total amount authorized for the transportation of water without the reuse of return
flows.

This term also includes the total amount authorized for the transportation of privately owned

groundwater and groundwater based effluent.
Other - the total amount of water authorized for diversion in a water right for a use not otherw ise
listed.

(b) After the assessment rate for municipal use has been determined, the assessment rates for
the other uses or for storage must be calculated as the mathematical product of the municipal
assessment rate and the rate factor for each use or for storage.

§304.63. Assessment of Cost.

(a) To determine the amount of assessment for each assessment account, computations will be
made by adding together a base charge as specified in the comm ission order adopted in accordance with
§304.61 of this title (relating to Costs of Administration) and, as applicable, either or both of the
following:

Texas Comm ission on E nvironmental Quality
Chapter 304 - Watermaster Operations
Rule Project No. 2005-031-304-CE

Page 47

(1) a user fee, which is the mathematical product of the total assessment account and
the appropriate assessment rate as determined by §304.62 of this title (relating to Determination of
Assessment Rates); provided, however, that if the water right authorizes more than one type of use, and
if the maximum amount of water authorized to be used annually for all uses (the maximum total
authorization) is less than the sum of the maximum am ounts authorized to be used annually for each use
(the sum of all authorizations), then, in calculating the fee for each account the number to be used for
the authorized amount must be the product of the maximum total authorization and a fraction whose
numerator is the amount of water authorized for that use, and whose denom inator is the sum of all
authorizations; and also provided that the water right holder or the executive director may apply to the
commission for, and the commission may grant, an order providing, for assessment purposes only, that
different portions of the total amount of water authorized be applied to the various authorized uses; and

(2) a storage fee for on-channel storage, which is calculated by multiplying the total
amount of water authorized for conservation storage under that assessment account by the storage
assessment rate as determined by §304.62 of this title. For any water right authorizing storage and
more than one type of use for the same owner, the storage fee for that owner's total storage
authorization must be applied to the assessment account for any one of the uses associated with that
owner.

(b) The assessment must be paid to the executive director in advance of expenditures. The
executive director shall specify the dates by which payments will be due, and m ay provide for paym ents
in installments. Penalties and interest for the late payment of fees w ill be assessed in accordance with
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Chapter 12 of this title (relating to Payment of Fees). If fees are paid in installments, penalties and
interest for late payment will be computed on the amount of the installment due. The executive director
shall transmit all collections to the state treasurer to be held in a special fund to provide for the cost of
the watermaster operation.

(c) Water may not be diverted, taken, stored, transported, or used by any diverter or agent
while any assessment paym ent is delinquent.

(d) Either the water right owner or agent shall pay the assessment, but only one person per
assessment account shall be authorized to pay assessments.

