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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes an

amendment to §106.4.

If adopted, the amended section will be submitted to the United States Environmental Protection Agency

(EPA) as a revision to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULE
The commission proposes to amend §106.4, Requirements for Permitting by Rule, to address the
applicable significant emission thresholds for particulate matter (PM), PM 10 micrometers or less (PMyg),

and PM 2.5 micrometers or less (PM, ;) to provide clarity to the permitting process for PM.

On July 18, 1997, the EPA revised the National Ambient Air Quality Standards (NAAQS) for PM to add
new standards for PM,sas an indicator. However, at that time, certain difficulties regarding
implementation of the PM, s regulations remained, including the lack of necessary tools to calculate
emissions of PM, s and related precursors, the lack of adequate modeling techniques to project ambient
impacts, and the lack of PM, s monitoring sites. Therefore, on October 23, 1997, EPA issued a
memorandum providing for PMy, to be used as a surrogate for PM,s. EPA reaffirmed use of the

surrogate policy in a memorandum dated April 5, 2005.

On November 1, 2005, the EPA proposed regulations to implement the New Source Review (NSR)
program for PM,s. EPA published the bulk of the major NSR program final regulations for PM,s on
May 16, 2008 (effective on July 15, 2008). EPA noted that this final action, with EPA's proposed rule on

increments, significant impact levels (SILs), and significant monitoring concentration (SMC) when final,
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will represent the final elements necessary to implement a PM, s Prevention of Significant Deterioration
(PSD) program. On February 11, 2010, the EPA proposed two actions that would end the EPA's 1997
policy allowing sources and permitting authorities to use a demonstration of compliance with the PSD
requirements for PMy as a surrogate for meeting the PSD requirements for PM,s. In the first action, the
EPA proposed to repeal the "grandfathering” provision for PM, s contained in the Federal PSD program,
which allows applicants for proposed new major sources and major modifications that have submitted a
complete PSD permit application prior to the effective date of and amendment to the PSD regulations but
have not yet received final and effective PSD permit, to continue relying on information already in the
application rather than immediately having to amend applications to demonstrate compliance with the
new PSD requirements. In the second action, EPA also proposed to end early the PMy, Surrogate Policy
applicable in states that have an approved PSD program in their SIP. The three-year transition period for
revising the SIP and for use of the surrogate policy ends in May 2011, unless revised by EPA. Inan
effort to ensure the TCEQ meets regulatory requirements of the Federal Clean Air Act (FCAA), the Air
Permits Division (APD) is proposing amendments to 30 TAC Chapters 101 and 106 to add specific

definitions related to PM, s regulation, and to address the known requirements for implementation.

Existing federal regulations require both major and minor NSR programs to address any pollutant for
which there is a NAAQS and precursors to the formation of such pollutant when identified for regulation
by the EPA. TCEQ rules outline the requirements for both major and minor NSR programs under 30
TAC 8116.110 (addressing NSR applicability). This section requires any person who plans to construct
any new facility or to engage in the modification of any existing facility which may emit air contaminants
into the air of this state to obtain a permit under 8116.111 or satisfy the conditions for another

authorization type as listed within that section. Chapter 116, Subchapter B outlines the general
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requirements for both minor and major NSR permits. Specifically, 8116.111 covers the general
application requirements for both major and minor NSR. Minor NSR sources are required to comply with

all sections of 8116.111 except 8§116.111(a)(2)(h) and (i) which only apply to major NSR (Nonattainment

and PSD).

For precursors, EPA provided some clarification regarding regulation of PM, s precursors in the May 16,
2008, PM, s implementation rule, stating that generally where scientific data and modeling analyses
provide reasonable certainty that the pollutant's emissions are a significant contributor to ambient PM, 5
concentrations, EPA believes that pollutant should be identified as a "regulated NSR pollutant” and
subject to the PM,5 NSR provisions. Conversely, where the effect of a pollutant's emission on ambient
PM, s concentrations is subject to substantial uncertainty, such that in some circumstances the pollutant
may not result in the formation of PM,, or control of the pollutant may have no effect or may even
aggravate air quality, EPA generally believes it is unreasonable to establish a nationally-applicable
presumption that the pollutant is a regulated NSR pollutant subject to the requirements of NSR for PM;s.
Therefore, EPA has established certain presumptions regarding the PM; s precursors, sulfur dioxide
(SOy), nitrogen oxide (NOx), volatile organic compound (VOC) and ammonia. Specifically, EPA
presumes SO, and NOx to be significant contributors to ambient PM, s concentrations in all areas and
thus, have termed these pollutants "presumed in," meaning requiring regulation as a precursor for PMs.
Conversely, the final rule does not require regulation of VOC or ammonia as a precursor to PM, s for the
NSR program because additional research and technical tools are necessary to characterize the emissions
inventories for VOC, and there is considerable uncertainty related to ammonia as a precursor. Therefore,
EPA has categorized these pollutants as "presumed out," meaning not regulated as a precursor for PM,

regulation. However, states have the option to exclude NOxy, as a precursor by demonstrating that NOx,
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emissions are not a significant contributor to ambient PM, s concentrations in a particular area. In
addition, states have the option of identifying VOC and/or ammonia as precursor(s) by demonstrating that

emissions for VOC and/or ammonia are a significant contributor in an area, and thus, should be subject to

major NSR.

EPA has also provided clarification regarding regulation of condensable PM under the PM, s regulations
stating it will not require states to address condensable PM in establishing enforceable emissions limits
for either PMyy or PM, 5 in NSR permits during the transitional period that ends on January 1, 2011.
During this transitional period, EPA is assessing the capabilities of test methods available for measuring
condensable emissions. As specified in 40 Code of Regulations (CFR) Part 51, Method 202 is used in the
determination of condensable particulate emissions from stationary sources, and Method 201 is used in
the determination of PMy, emissions. It is presumed that the appropriate test method set forth by EPA

once promulgated, will be provided in 40 CFR Part 51 for measuring condensable emissions.

Finally, EPA clarified that there will be no changes to the implementation of Best Available Control
Technology (BACT) requirements for PM, s at major sources that are subject to the PSD program. If a
new major source will emit, or have the potential to emit, a significant amount of a regulated NSR
pollutant in an attainment area for that pollutant, the source must apply BACT for each emissions unit that
emits the pollutant. In addition, if a physical change or operational change at an existing major source
will result in a significant emissions increase and significant net emissions increase of a regulated NSR
pollutant, the source must apply BACT to each proposed emissions unit experiencing a net increase in
emissions of that pollutant as a result of the physical or operational change in the unit. Under the PM,

PSD program, these requirements will apply to direct PM, s emissions; SO, emissions; NOy emissions,
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unless states demonstrates that NOx is not a significant contributor to ambient PM, s concentrations in that
area; and to VOC if identified by a state as a precursor in the PM, s attainment area where the source is
located. Although EPA has specified that direct emissions of PM, s at or above the significant emission
rate (SER) would trigger a BACT analysis, EPA has not specified whether a precursor's emissions above
the precursor's SER would trigger a BACT analysis for PM, if direct emissions of PM, s are below the
PM,sSER. Therefore, it is presumed that BACT for direct PM,swill apply only if direct PM, s emissions

are significant, and BACT for precursor pollutants will apply only if the precursor emissions equal or

exceed the specific SER for the precursor pollutant.

SECTION DISCUSSION

8106.4, Requirements for Permitting by Rule

The commission proposes to amend 8106.4, Requirements for Permitting by Rule, to address the
applicable significant emission thresholds established by EPA for PM, PMy4, and PM,s. The significant
emission threshold for PM is 25 tons per year (tpy), PMy is 15 tpy, and PM, s is 10 tpy. Section
106.4(a)(1) and (4) have been revised to include these changes. This change will provide clarity to the
permitting process for particulate matter by including the significant levels for PM, PMy,, and PM,s.

It will not affect existing claims and is only applicable to new or modified claims under this chapter, not
currently operating authorized facilities under standard exemption or permit by rule (PBR) in accordance

with §106.2, Applicability.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT
Nina Chamness, Analyst, Strategic Planning and Assessment, has determined that for the first five-year

period the proposed rule is in effect, no significant fiscal implications are anticipated for the agency or



Texas Commission on Environmental Quality Page 6
Chapter 106 - Permits by Rule
Rule Project No. 2010-020-101-PR

other units of state or local government as a result of administration or enforcement of the proposed rule.

The proposed rulemaking amends Chapters 101 and 106 to modify definitions regarding particulate
matter. This fiscal note addresses the fiscal impact of definition changes to Chapter 106, and the fiscal

impact of definition changes to Chapter 101 will be addressed in a separate fiscal note.

The proposed rule incorporates federal regulatory requirements for the FCAA into state rules. EPA
finalized PM 5 for the PSD program in 2008, and allowed states with approved SIPs to continue to
implement a surrogate PMy, policy until May 2011, or until revised PSD programs for PM, s were
approved by EPA, whichever came first. During this time, the agency issued guidance to all regulated
parties to aid them in complying with the federal regulations. The proposed rule amends the PBR
program and formally incorporates current agency guidance regarding definitions of PMy, and PM; 5 into

state rules.

Local government and other state agencies that own or operate facilities that generate particulate matter
will not experience any fiscal impact as a result of the proposed rule. All regulated entities have already
been required to comply with federal law and implement BACT with regards to PMy, and PM,s. The
incorporation of definitions will not require the implementation of additional controls until such time that

EPA issues additional guidance.

PUBLIC BENEFITS AND COSTS
Nina Chamness also determined that for each year of the first five years the proposed rule is in effect, the

public benefit anticipated from the changes seen in the proposed rule will be compliance with the FCAA
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and maintenance of the state's delegation authority.

The proposed rule is not expected to have a fiscal impact on individuals or businesses that own or operate
facilities that emit particulate matter. Regulated entities have already been required to comply with
federal regulations concerning particulate matter and utilize BACT. The proposed rule incorporates
current agency guidance and federal regulations into state regulations, and no other implementation of

control technologies is required until the EPA issues additional guidance.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse fiscal implications are anticipated for small or micro-businesses since they have already been
required to implement BACT as a result of federal regulations and agency guidance. The proposed rule

will not require implementation of other control technologies until EPA issues additional guidance.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS
The commission has reviewed this proposed rulemaking and determined that a small business regulatory
flexibility analysis is not required because the proposed rule is required to comply with federal

regulations.

LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and determined that a local employment impact
statement is not required because the proposed rule does not adversely affect a local economy in a

material way for the first five years that the proposed rule is in effect.



Texas Commission on Environmental Quality Page 8
Chapter 106 - Permits by Rule

Rule Project No. 2010-020-101-PR

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the regulatory analysis requirements of
Texas Government Code, 82001.0225 and determined that the proposed rule does not meet the definition
of a "major environmental rule.” Texas Government Code, 82001.0225 states that a "major
environmental rule™ is, "a rule the specific intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the environment, or the public health and safety
of the state or a sector of the state.” While the purpose of this rulemaking is to increase protection of the
environment and reduce risk to human health, it is not expected that this rulemaking will adversely affect
in a material way the economy, a sector of the economy, productivity, jobs, the environment, or the public

health and safety of the state or a sector of the state.

Furthermore, while the proposed rulemaking does not constitute a major environmental rule, even if it
did, a regulatory impact analysis would not be required because the proposed rulemaking does not meet
any of the four applicability criteria for requiring a regulatory impact analysis for a major environmental
rule. Texas Government Code, 82001.0225 applies only to a major environmental rule which: 1) exceeds
a standard set by federal law, unless the rule is specifically required by state law; 2) exceeds an express
requirement of state law, unless the rule is specifically required by federal law; 3) exceeds a requirement
of a delegation agreement or contract between the state and an agency or representative of the federal
government to implement a state and federal program; or 4) adopts a rule solely under the general powers
of the agency instead of under a specific state law. The proposed rulemaking does not meet any of the
four applicability criteria listed in Texas Government Code, 82001.0225 because: 1) the proposed

rulemaking is designed to meet, not exceed the relevant standard set by federal law; 2) parts of the



Texas Commission on Environmental Quality Page 9
Chapter 106 - Permits by Rule

Rule Project No. 2010-020-101-PR

proposed rulemaking are directly required by state law; 3) no contract or delegation agreement covers the
topic that is the subject of this rulemaking; and 4) the proposed rulemaking is authorized by specific

sections of Texas Health and Safety Code, Chapter 382 (also known as the Texas Clean Air Act), which is

cited in the STATUTORY AUTHORITY section.

The specific intent of the proposed rulemaking is to amend Chapter 106 to include the significant levels
for PM, PMy, and PM,s. The preamble to this rulemaking clarifies how precursors and condensable
emissions are addressed, that EPA has made no changes to the BACT analysis process for PM;s, and
provides a basis for regulation of PM,s emissions when the use of PMy, as a surrogate for PM; s is no

longer applicable.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rules and performed an analysis of whether these proposed rules
constitute a taking under Texas Government Code, Chapter 2007. The specific purpose of the rulemaking
is to facilitate implementation of new federal regulations under the NSR program. The proposed
amendment would substantially advance this stated purpose by including the significant levels for PM,
PMyo, and PM,sin Chapter 106 of TCEQ rules. The commission's analysis indicates that the Texas
Government Code, Chapter 2007 does not apply to the proposed rulemaking because this is an action that
is reasonably taken to fulfill an obligation mandated by federal law, which is exempt under Texas

Government Code 82007.003(b)(4). Specifically, EPA has promulgated new NSR regulations for PM, 5
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in accordance with 40 CFR 8852.21, 52.24, 51.160 - 51.165, 51.165(b), 51.166, and 40 Part 51, Appendix

S. TCEQ), as the administrator of the NSR program for Texas, is tasked with implementing the new

federal regulations in accordance with 40 CFR 851.166 and FCAA, 8107(d)(1)(A)(ii) or (iii).

Nevertheless, the commission further evaluated the proposed rulemaking and performed an assessment of
whether the proposed rule constitutes a takings under Texas Government Code, Chapter 2007. The
specific purpose of the proposed rule is to facilitate implementation of new federal regulations under the
NSR program. The proposed rule would substantially advance this stated purpose by including the

significant levels for PM, PMyg, and PM, s in Chapter 106.

Promulgation and enforcement of the proposed rule would be neither a statutory nor a constitutional
taking of private real property. Specifically, the subject proposed regulations do not affect a landowner's
rights in private real property because this rulemaking does not burden (constitutionally); nor restrict or
limit the owner's right to property and reduce its value by 25% or more beyond that which would
otherwise exist in the absence of the regulations. In other words, the rule does not affect private property
in a manner that restricts or limits an owner's right to the property that would otherwise exist in the
absence of a governmental action. Consequently, this rulemaking action does not meet the definition of a

takings under Texas Government Code, §2007.002(5).

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM
The commission determined that this rulemaking action relates to an action or actions subject to the Texas
Coastal Management Program (CMP) in accordance with the Coastal Coordination Act of 1991, as

amended (Texas Natural Resources Code, 8833.201 et seq.), and commission rules in 30 TAC Chapter
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281, Subchapter B, concerning Consistency with the Texas Coastal Management Program. As required
by §281.45(a)(3) and 31 TAC 8505.11(b)(2), relating to Actions and Rules Subject to the Coastal
Management Program, commission rules governing air pollutant emissions must be consistent with the
applicable goals and policies of the CMP. The commission reviewed this action for consistency with the

CMP goals and policies in accordance with the rules of the Coastal Coordination Council and determined

that the action is consistent with the applicable CMP goals and policies.

The CMP goal applicable to this proposed rulemaking action is the goal to protect, preserve, and enhance
the diversity, quality, quantity, functions, and values of coastal natural resource areas (31 TAC
8501.12(1)). The proposed amendment will indirectly benefit the environment because it clearly defines
the significant emission thresholds for particulate emissions and it will continue to be evaluated for
compliance not to exceed significance levels which will ensure that there will be fewer adverse impacts to
public health and the environment. The CMP policy applicable to this rulemaking action is the policy
that commission rules comply with federal regulations in 40 CFR, to protect and enhance air quality in
the coastal areas (31 TAC 8501.32). Therefore, in accordance with 31 TAC §505.22(e), the commission

affirms that this rulemaking action is consistent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be submitted to the contact person at the

address listed under the SUBMITTAL OF COMMENTS section of this preamble.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING PERMITS PROGRAM
There should be no effect on facilities subject to the Federal Operating Permits Program since APD is

currently conducting reviews of sources subject to PSD and minor NSR that meet federal definitions and
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requirements. Permit holders may need to conduct an evaluation and determine if a revision to a Federal

Operating Permit is needed to update the applicable requirements.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on December 13, 2010, at 10:00
a.m. in Building E, Room 2018, at the commission’'s central office located at 12100 Park 35 Circle. The
hearing is structured for the receipt of oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration. Open discussion will not be permitted
during the hearing; however, commission staff members will be available to discuss the proposal 30

minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the
hearing should contact Charlotte Horn, Office of Legal Services at (512) 239-0779. Requests should be

made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Devon Ryan, MC 205, Office of Legal Services, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)
239-4808. Electronic comments may be submitted at: http://www5.tceq.state.tx.us/rules/ecomments/.
File size restrictions may apply to comments being submitted via the eComments system. All comments
should reference Rule Project Number 2010-020-101-PR. The comment period closes December 20,
2010. Copies of the proposed rulemaking can be obtained from the commission's Web site at

http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further information, please contact Johnny
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Bowers, Air Permits Division, at (512) 239-6770.
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SUBCHAPTER A: GENERAL REQUIREMENTS

8106.4

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.102, concerning General Powers, that
provides the commission with the general powers to carry out its duties under the TWC; 85.103,
concerning Rules, and 85.105, concerning General Policy, which authorize the commission to adopt rules
necessary to carry out its powers and duties under the TWC; and under Texas Health and Safety Code
(THSC), 8382.017, concerning Rules, which authorizes the commission to adopt rules consistent with the
policy and purposes of the Texas Clean Air Act. The amendment is also proposed under THSC,
8382.002, concerning Policy and Purpose, which establishes the commission purpose to safeguard the
state's air resources, consistent with the protection of public health, general welfare, and physical
property; §382.003, concerning Definitions; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state's air; 8382.012, concerning State Air Control
Plan, which authorizes the commission to prepare and develop a general, comprehensive plan for the
control of the state's air; §382.051, concerning Permitting Authority of Commission; Rules, which
authorizes the commission to issue a permit by rule for types of facilities that will not significantly
contribute air contaminants to the atmosphere; §382.0513, concerning Permit Conditions, which
authorizes the commission to establish and enforce permit conditions; and §382.0514, concerning

Sampling, Monitoring, and Certification.

This rulemaking implements THSC, §8382.002, 382.003, 382.011, 382.012, 382.051, 382.0513, and

382.0514.
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8106.4. Requirements for Permitting by Rule.

(a) To qualify for a permit by rule, the following general requirements must be met.

(1) Total actual emissions authorized under permit by rule from the facility shall not
exceed 250 tons per year (tpy) of carbon monoxide (CO) or nitrogen oxides (NOx); or 25 tpy of volatile

organic compounds (VOC) or sulfur dioxide (SO,) or inhalable particulate matter (PM); or 15 tpy of

particulate matter with diameters of 10 microns or less (PMy); or 10 tpy of particulate matter with

diameters of 2.5 microns or less (PM,s) [(PM1)]; or 25 tpy of any other air contaminant except carbon

dioxide, water, nitrogen, methane, ethane, hydrogen, and oxygen.

(2) Any facility or group of facilities, which constitutes a new major stationary source, as

defined in §116.12 of this title (relating to Nonattainment and Prevention of Significant Deterioration

Review Definitions), or any modification which constitutes a major modification, as defined in §116.12
of this title, under the new source review requirements of the Federal Clean Air Act (FCAA), Part D
(Nonattainment) as amended by the FCAA Amendments of 1990, and regulations promulgated
thereunder, must meet the permitting requirements of Chapter 116, Subchapter B of this title (relating to
New Source Review Permits) and cannot qualify for a permit by rule under this chapter. Persons claiming
a permit by rule under this chapter should see the requirements of §116.150 of this title (relating to New
Major Source or Major Modification in Ozone Nonattainment Areas) to ensure that any applicable netting

requirements have been satisfied.
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(3) Any facility or group of facilities, which constitutes a new major stationary source, as
defined in 40 Code of Federal Regulations (CFR) 852.21, or any change which constitutes a major
modification, as defined in 40 CFR 852.21, under the new source review requirements of the FCAA, Part
C (Prevention of Significant Deterioration) as amended by the FCAA Amendments of 1990, and

regulations promulgated thereunder, must meet the permitting requirements of Chapter 116, Subchapter B

of this title and cannot qualify for a permit by rule under this chapter.

(4) Unless at least one facility at an account has been subject to public notification and
comment as required in Chapter 116, Subchapter B or Subchapter D of this title (relating to New Source
Review Permits or Permit Renewals), total actual emissions from all facilities permitted by rule at an

account shall not exceed 250 tpy of CO or NOy; or 25 tpy of VOC or SO, 0r PM [PMy] ; or 15 tpy of

PMy; or 10 tpy of PM,5; or 25 tpy of any other air contaminant except carbon dioxide, water, nitrogen,

methane, ethane, hydrogen, and oxygen.

(5) Construction or modification of a facility commenced on or after the effective date of
a revision of this section or the effective date of a revision to a specific permit by rule in this chapter must

meet the revised requirements to qualify for a permit by rule.

(6) A facility shall comply with all applicable provisions of the FCAA, 8111 (Federal
New Source Performance Standards) and 8112 (Hazardous Air Pollutants), and the new source review

requirements of the FCAA, Part C and Part D and regulations promulgated thereunder.
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(7) There are no permits under the same commission account number that contain a

condition or conditions precluding the use of a permit by rule under this chapter.

(8) The proposed facility or group of facilities shall obtain allowances for NOx if they are
subject to Chapter 101, Subchapter H, Division 3 of this title (relating to Mass Emissions Cap and Trade

Program).

(b) No person shall circumvent by artificial limitations the requirements of §116.110 of this title

(relating to Applicability).

(c) The emissions from the facility shall comply with all rules and regulations of the commission

and with the intent of the Texas Clean Air Act (TCAA), including protection of health and property of the

public, and all emissions control equipment shall be maintained in good condition and operated properly

during operation of the facility.

(d) Facilities permitted by rule under this chapter are not exempted from any permits or
registrations required by local air pollution control agencies. Any such requirements must be in

accordance with TCAA, 8382.113 and any other applicable law.



