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The Texas Commission on Environmental Quality (TCEQ or commission) adopts new

880.110 without change to the proposed text as published in the December 23, 2011,

issue of the Texas Register (36 TexReg 8723) and will not be republished.

Background and Summary of the Factual Basis for the Adopted Rule

In 2011, the 82nd Legislature passed House Bill (HB) 2694, relating to the continuation
and functions of the TCEQ and abolishing the On-site Wastewater Treatment Research
Council. HB 2694, 83.04 amended Texas Water Code (TWC), Chapter 5, Subchapter G,
by adding 85.276 which requires the commission to establish by rule factors the public
interest counsel must consider before deciding to represent the public interest as a party
to a commission proceeding. Rules adopted pursuant to TWC, §5.276, must include
factors to determine the nature and extent of the public interest and factors to consider
in prioritizing the workload of the office of public interest counsel. In recommending
that this rulemaking be required, the Texas Sunset Advisory Commission Final Report
concerning the TCEQ recognized the need for flexibility because the public interest may
change depending on the facts of an individual case (Issue 2; Recommendation 2.3).
Consistent with the Texas Sunset Advisory Commission recommendation, this rule is
not intended to define the public interest, but rather to identify guidelines the public

interest counsel must use in determining the public interest on a case-by-case basis.
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Section Discussion

The commission adopts new 880.110 to implement TWC, 85.276.

Adopted new 8§880.110(a) provides for factors the public interest counsel must consider in
determining the nature and extent of the public interest before deciding to participate as
a party to a commission proceeding. The adopted factors include the extent to which the
action may impact human health, environmental quality, and the use and enjoyment of
property. The adopted factors also include the extent to which the commission action
under consideration may impact the general populace as a whole and the extent and
significance of interest expressed to the agency in public comment. The adopted rule
would further require consideration of whether the proposed agency action promotes
the economic growth and interests of citizens in the affected area, whether the action
promotes conservation or judicious use of the state's natural resources, and whether the

action promotes commission regionalization policies.

The adopted factors are consistent with the commission's mission statement to protect
the state's human and natural resources consistent with sustainable economic
development. The adopted factors are also consistent with findings of the Texas Sunset
Advisory Commission Final Report which noted that in any particular case the public
interest could be a community's need for a facility, a community's need to limit

environmental harm that may result from a facility's activities, or a community's need
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for jobs created by a facility.

Adopted new 8§80.110(b) provides for factors the public interest counsel must consider
in prioritizing workload. These factors include the number and complexity of the issues
to be considered in a contested case hearing; any discrepancy in the financial, technical
or legal resources of the other parties; the need for public interest counsel participation
in order to fully develop the evidentiary record; and resource limitations of the office of

public interest counsel.

Final Draft Regulatory Impact Analysis

The commission reviewed the adopted rulemaking in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined the rule does not
meet the definition of a "major environmental rule."” Under Texas Government Code,
82001.0225(g), "major environmental rule” means a rule the specific intent of which is
to protect the environment or reduce risks to human health from environmental
exposure, and that may adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the public health and

safety of the state or a sector of the state.

Furthermore, the adopted rule does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225
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applies only to a major environmental rule which: 1) exceeds a standard set by federal
law, unless the rule is specifically required by state law; 2) exceeds an express
requirement of state law, unless the rule is specifically required by federal law; 3)
exceeds a requirement of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement a state and federal
program; or 4) adopts a rule solely under the general powers of the agency instead of

under a specific state law.

This rulemaking enumerates the factors the public interest counsel must consider before
deciding to represent the public interest as a party to a commission proceeding. The
adopted rule is not specifically intended to protect the environment or reduce risks to
human health from environmental exposure, but rather its intent is to provide
guidelines for the operations of the office of public interest counsel. Additionally, the
adopted rule should not adversely affect in a material way the economy, a sector of the
economy, productivity, competition, or jobs because it reflects only a statement of policy
and does not result in any new rights or regulations; therefore, this rulemaking is not a

major environmental rule.

The commission invited public comment regarding the draft regulatory impact analysis
determination during the comment period. No comments were received on the draft

regulatory impact analysis determination.
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Takings Impact Assessment

The commission evaluated this rule and performed an assessment of whether the
adopted rule constitutes a taking under Texas Government Code, Chapter 2007. The
purpose of the adopted rule is to establish factors the public interest counsel must
consider before deciding to represent the public interest as a party to a commission

proceeding.

Promulgation and enforcement of the adopted rule will not affect private real property,
which is the subject of the rule, because the adopted rulemaking will neither restrict or
limit the owner's right to the property, nor cause a reduction of 25% or more in the
market value of the property. The adopted rule only applies to the participation of the
public interest counsel in commission proceedings. Property values will not be
decreased, because the adopted rulemaking will not limit the use of real property. Thus,
the adopted rule will not constitute a taking under Texas Government Code, Chapter

2007.

Consistency with the Coastal Management Program
The commission reviewed the adopted rule and found that it is neither identified in
Coastal Coordination Act Implementation Rules, 31 TAC 8505.11(b)(2) or (4), nor will it

affect any action or authorization identified in Coastal Coordination Act Implementation



Texas Commission on Environmental Quality Page 6
Chapter 80 - Contested Case Hearings

Rule Project No. 2011-035-080-AD

Rules, 31 TAC §505.11(a)(6). Therefore, the adopted rule is not subject to the Texas

Coastal Management Program.

The commission invited public comment regarding the consistency of this rulemaking
with the Coastal Management Program during the public comment period. No

comments were received regarding the Coastal Management Program.

Public Comment

The commission offered a public hearing on January 24, 2012, at 10:00 a.m. in Room
201S, Building E at the commission's central office located at 12100 Park 35 Circle,
Austin, Texas. No oral comments were received. The comment period closed on
January 30, 2012. The commission received written comments from the Texas Pipeline

Association (TPA) that requested one change to the proposed rulemaking.

Response to Comments

TPA stated general support for the rulemaking. TPA commented that transparency will
be increased by rules that clearly define the factors that guide the public interest
counsel's decision to participate in commission proceedings. TPA further expressed
appreciation that the rulemaking considers effects on economic growth in the area most
likely to be affected by a commission action and that the rulemaking recognizes the need

to strike a balance between environmental concerns and economic concerns.
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TPA requested one change to the rule. TPA requested the striking of proposed
880.110(a)(3) which provides that one of the factors that the public interest counsel
must consider before deciding to represent the public interest as a party to a proceeding
is the extent to which the action may impact the use and enjoyment of property. TPA
stated that interference with the use and enjoyment of private property is a common law
cause of action and the proper venue to pursue such a claim is in a state district court.
TPA further commented that if interference with the use and enjoyment of private
property were the only justification for the public interest counsel's involvement in a
particular proceeding, this issue could not be addressed because it would be outside the
scope of the commission's jurisdiction. Based on these comments, TPA requested that

880.110(a)(3) be stricken from the rule.

The commission has made no changes to the rule in response to these
comments. Under 30 TAC 855.203(c), which implements TWC, 85.115(a),
regarding "affected persons,” the commission's rules specify the factors
which must be considered in determining whether a person has standing in
commission contested case hearings. One of the factors to be considered by
the commission is the effect of the proposed action on the person's use of
property (See 855.203(c)(4)). The commission has statutory and regulatory

authority to protect the property interests of the citizens of Texas. Texas



Texas Commission on Environmental Quality Page 8
Chapter 80 - Contested Case Hearings

Rule Project No. 2011-035-080-AD

Health and Safety Code (THSC), 8361.002 provides that it is this state’s
policy and the purpose of THSC, Chapter 361 to safeguard the health,
welfare and physical property of the people and to protect the environment
by controlling the management of solid waste. Additionally, THSC,
8382.002 charges the commission with safeguarding the state's air
resources consistent with the protection of public health, general welfare,
and physical property. Under THSC, 8382.023, the commission may issue
orders and make determinations as necessary to carry out the purposes of
THSC, Chapter 382. In issuing orders and making determinations to effect
the purposes of THSC, Chapter 382, the commission shall consider the facts
and circumstances bearing on the reasonableness of emissions, including
the character and degree of injury to or interference with the public's health
and physical property (THSC, 8382.024). Under THSC, 8382.0518(b)(2),
the commission's issuance of an air quality preconstruction permit is based
on a finding that there is no indication that emissions from the facility will
contravene the intent of THSC, Chapter 382, including protection of the
public's health and physical property. Additionally, 30 TAC 8101.4 prohibits
the discharge of air contaminants in concentrations that may adversely
affect property or interfere with the normal use and enjoyment of property.
Based on this statutory and regulatory authority, the commission has

jurisdiction to protect the property of the citizens of Texas and authority to
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protect their use and enjoyment of such property. Accordingly, the
commission finds that the extent to which a proposed commission action
may affect the use and enjoyment of property is an appropriate factor to be
considered by the public interest counsel when deciding whether to
represent the public interest as a party to a commission proceeding on a
proposed commission action. For these reasons, the commission has made

Nno changes to the rule in response to TPA's comments.
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SUBCHAPTER C: HEARING PROCEDURES

§80.110

Statutory Authority

The rule is adopted under Texas Water Code (TWC), 85.013, concerning General
Jurisdiction of the commission, which establishes the commission's general authority to
carry out its jurisdiction; TWC, 85.102, concerning the commission's General Powers,
including calling and holding hearings and issuing orders; TWC, 85.103, concerning
Rules, which requires the commission to adopt rules when amending any statement of
general applicability that describes the procedure or practice requirements of an agency;
TWC, 85.105, concerning General Policy, which authorizes the commission to adopt
rules necessary to carry out its powers and duties under the TWC; and TWC, 85.276
which requires the commission by rule to establish factors the public interest counsel
must consider before deciding to represent the public interest as a party to a commission

proceeding.

The adopted rule implements TWC, 85.276.

880.110. Public Interest Factors.

(a) In order to determine the nature and extent of the public interest, the public
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interest counsel must consider the following factors before deciding to represent the

public interest as a party to a commission proceeding on a proposed agency action:

(1) the extent to which the action may impact human health;

(2) the extent to which the action may impact environmental quality;

(3) the extent to which the action may impact the use and enjoyment of

property;

(4) the extent to which the action may impact the general populace as a

whole, rather than impact an individual private interest;

(5) the extent and significance of interest expressed in public comment

received by the commission regarding the action;

(6) the extent to which the action promotes economic growth and the

interests of citizens in the vicinity most likely to be affected by the action;

(7) the extent to which the action promotes the conservation or judicious

use of the state's natural resources; and
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(8) the extent to which the action serves commission policies regarding
regionalization or other relevant considerations regarding the need for facilities or

services to be authorized by the action.

(b) In prioritizing the public interest counsel's workload, the public interest

counsel must consider the following factors:

(1) the number and complexity of the issues to be considered in any

contested case hearing on the action;

(2) the extent to which there is a known disparity in the financial, legal,
and technical resources of the potential parties to the action, including consideration of

whether the parties are represented by counsel;

(3) the extent to which the public interest counsel's participation will
further the development of the evidentiary record on relevant environmental or

consumer-related issues to be considered by the commission; and

(4) staffing and other resource limitations of the office of public interest

counsel.
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