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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes 

new §§295.73, 295.121, and 295.122; repeal of §§295.121 - 295.126; and amendments to 

§§295.151 - 295.153.  

 

Background and Summary of the Factual Basis for the Proposed Rules 

In 2017, the 85th Texas Legislature passed House Bill (HB) 3735, Senate Bill (SB) 864, and SB 

1430, which all became effective on September 1, 2017. SB 1430 amended the Texas Water 

Code (TWC) to require that the TCEQ provide an expedited procedure for acting on certain 

applications for an amendment to a water right by applicants that begin to use desalinated 

seawater. New TWC, §11.122(b-1), provides that an applicant has a right, under specified 

circumstances, to expedited consideration of an application to change the diversion point 

for their existing non-saline surface water right when the applicant begins using desalinated 

seawater. New TWC, §11.122(b-2), further requires the executive director or the commission 

to prioritize the technical review of such an application over the technical review of other 

applications that are not subject to TWC, §11.122(b-1).  

 

HB 3735 includes the same provisions described in SB 1430, which were added to HB 3735 

in a Senate Committee Substitute. HB 3735 additionally amended TWC, §11.125, to replace 

specific map requirements in TWC, §11.125(a) with a more general requirement to submit 

maps in the form prescribed by the commission and removed additional specific map 

requirements by repealing TWC, §11.125(b) and (c). 

 

SB 864 amended the TWC as it relates to the procedure for obtaining a right to use state 
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water if the applicant proposes an alternative source of water that is not state water. The 

bill amends notice requirements relating to alternate sources of water used in water rights 

applications. Amended TWC, §11.132(c) and §11.143(e), require that the notice of an 

application under those sections identify any proposed alternative sources of water. 

Amended TWC, §11.132(d) and §11.143(f), require that the commission provide mailed 

notice of an application to any groundwater conservation district (GCD) with jurisdiction 

over groundwater production in an area from which the applicant proposes to use 

groundwater as an alternative source. Amended TWC, §11.143(f), requires published notice 

of a hearing in a newspaper of general circulation in each county in which a GCD is located 

for applications to use an exempt reservoir to convey groundwater under the jurisdiction of 

a GCD.  

 

The commission proposes amendments to Chapter 295 to implement the changes to the 

TCEQ water right amendment process required by HB 3735 and SB 1430, the TCEQ water 

rights mapping requirements required by HB 3735, and the TCEQ water right notices 

required by SB 864.  

 

In September 2017, the commission held an informal stakeholder meeting to solicit 

comments regarding the implementation of HB 1648, HB 3735, SB 864, and SB 1430. While 

staff intends to strictly implement the legislation as the Legislature intended, staff did ask 

for input from stakeholders on the following issues: How to implement SB 1430 and HB 

3735, which require the TCEQ to provide an expedited procedure for certain amendments to 

water rights and also requires the executive director to prioritize the technical review of 



Texas Commission on Environmental Quality  Page 3 
Chapter 295 - Water Rights, Procedural 
Rule Project No. 2017-034-295-OW 
 
 
those applications over applications that are not subject to the expedited process? What 

should the "expedited process" look like? Is the expedited process for desalination permits 

in 30 TAC Chapter 295, Subchapter G, an appropriate model? What does "prioritize" mean? 

How does it harmonize (or not) with the priority system? Does prioritize mean to skip the 

line of priority? If yes, how should the commission consider/model the impacts that would 

not occur to water rights applications, but for the expedited applications jumping to the 

front of the priority line?  

 

The second topic of interest on which staff asked for input relates to the new mailed and 

published notice requirements to GCDs and their areas required in SB 864. A strict reading 

of the bill appears to only require mailed notice to a GCD and published notice in the GCD 

area for an application under TWC, §11.143, that uses groundwater under the jurisdiction of 

a GCD as an alternate source. New TWC, §11.132(d)(2)(B), also appears to require mailed 

notice to a GCD of a new appropriation which uses groundwater under the jurisdiction of 

the GCD as an alternate source to support the application. Since the bill became effective 

September 1, 2017, the executive director has put in place procedures to accomplish all of 

these notice requirements. During the stakeholder meeting, staff requested input on these 

new notice requirements in other instances. Specifically, did the Legislature intend to 

expand the published notice requirement in TWC, §11.132(d)(3) to include publishing in a 

newspaper of general circulation in the area of the GCD (assuming they might be different 

than the project area in some instances)? Should the new mailed and/or published notice 

requirements apply to new bed and banks authorizations under TWC, §11.042(c), which use 

groundwater under the jurisdiction of a GCD? Current TCEQ rule, §295.161, requires 
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downstream mailed notice, but does not require any published notice.  

 

The executive director based these proposed rules on consideration of the legislation and 

consideration of comments received from the stakeholders. 

 

In corresponding rulemakings published in this issue of the Texas Register, the commission 

also proposes to implement HB 1648 in amended sections in 30 TAC Chapter 288, Water 

Conservation Plans, Drought Contingency Plans, Guidelines, and Requirements; HB 3735 in 

30 TAC Chapter 297, Water Rights, Substantive; and SB 1430 and HB 3735 in 30 TAC 

Chapter 80, Contested Case Hearings.  

 

Section by Section Discussion 

§295.73, Texas Water Code, §11.122(b-1) Amendment Applications 

The commission proposes new §295.73 to implement the requirement in TWC, §11.122(b-1) 

as added by HB 3735 and SB 1430, which requires that the TCEQ provide expedited 

technical review of an application to change the diversion point for a water right holder's 

existing non-saline surface water right when the applicant begins using desalinated seawater 

and further requires the executive director or the commission to prioritize the technical 

review of such an application over the technical review of all other applications that are not 

subject to the expedited process. Proposed new §295.73(a) requires that prior to being 

declared administratively complete, applicants requesting expedited technical review of an 

amendment under §295.73 must demonstrate the amount of desalinated seawater the water 

right holder has begun using. This information is necessary for the commission to 
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determine whether the application is eligible for the expedited consideration requested.  

 

The expedited technical review and priority mandated by SB 1430 and HB 3735 are 

implemented by proposed new §295.73(b) which states "Technical review for applications 

under this section will be completed prior to all other administratively complete 

applications in the basin that do not meet the requirements of this section." The expedited 

technical review, which prioritizes applications that meet the requirements of TWC, 

§11.122(b-1) over other administratively complete applications differs from the 

commission's current practice of processing applications in the order in which they became 

administratively complete. Proposed new §295.73(c) addresses the possibility that 

prioritizing applications under proposed new §295.73(b) over other applications that were 

declared administratively complete before the §295.73(b) application could result in adverse 

impacts to the availability of water to the applications that were not prioritized. Proposed 

new §295.73(c) states that "The commission may include special conditions in the permit, 

including, but not limited to a re-opener provision, to mitigate adverse impacts on the 

availability of water for applications that were administratively complete prior to an 

application that triggered the expedited technical review under subsection (b) of this 

section." The reopener provision would be invoked if an application was processed after a 

§295.73(b) application, despite the fact that it was administratively complete prior to the 

§295.73(b) application, and technical review of the application revealed that there were 

adverse impacts on the availability of water that would not have occurred but for the 

§295.73(b) application being processed first. 
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Division 12, Maps Plats, and Drawings Accompanying Application for Water Use Permit  

The commission proposes the repeal of §§295.121 - 295.126 because HB 3735 provides for 

the removal of outdated mapping requirements and the replacement with more general 

requirements that maps must meet the requirements specified by the commission; 

therefore, these sections are obsolete. 

 

§295.121, Content Requirements of Maps 

The commission proposes new §295.121 to implement the more general requirements of HB 

3735 that applications be accompanied by a map or plat in the form and containing the 

information prescribed by the commission. Proposed new §295.121 states that water right 

applications must include maps or plats in the form and containing the information 

specified in the relevant water right form and instructions for the particular authorization 

sought.  

 

§295.122, Requirements for Dams and Reservoirs 

The commission proposes new §295.122 which requires that maps, plats, or drawings 

submitted with application plans for dam and reservoir projects must include the 

information described in 30 TAC §299.3. This rule implements the more general 

requirements of HB 3735 that applications be accompanied by a map or plat in the form and 

containing the information prescribed by the commission. 

 

§295.151, Notice of Application and Commission Action 

The commission proposes an amendment to add a requirement as §295.151(b)(9) that 
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requires the notice to identify any proposed alternative source of water, other than state 

water, identified by the application. The subsequent paragraphs are proposed to be 

renumbered accordingly.  

 

§295.152, Notice By Publication  

The commission proposes to amend §295.152(a) to specify that this subsection applies to 

an application for a permit pursuant to TWC, §11.121, or for an amendment to a TWC, 

§11.121, permit, a certified filing, or a certificate of adjudication pursuant to TWC, §11.122, 

and §295.158(b). The commission also proposes to add subsection (b) to require that an 

application for a permit pursuant to TWC, §11.143, or for an amendment under TWC, 

§11.122, to a TWC, §11.143, permit, or a certificate of adjudication which authorizes 

diversions from a reservoir which is exempted under TWC, §11.142, in which the applicant 

proposes to use groundwater from a well located within a GCD as an alternative source of 

water, the applicant shall cause the notice issued by the chief clerk to be published in a 

newspaper of general circulation within each county in which the GCD is located. The 

subsequent subsection is proposed to be re-lettered. 

 

§295.153, Notice By Mail. 

For an application for a permit pursuant to TWC, §11.121, or for an amendment to a TWC, 

§11.121 permit, a certified filing, or a certificate of adjudication pursuant to TWC, §11.122 

and §295.158(b), the commission proposes to add §295.153(b)(3) to require notice be mailed 

to each GCD with jurisdiction over the proposed groundwater production, if the applicant 

proposes to use groundwater from a well located within a GCD as an alternative source of 
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water. The subsequent paragraph is proposed to be renumbered.  

 

For an application for a permit pursuant to TWC, §11.143, or for an amendment pursuant to 

TWC, §11.122, to a TWC, §11.143 permit, or a certificate of adjudication which authorizes 

diversions from a reservoir which is exempted under TWC, §11.142 and pursuant to 

§295.158(b), the commission proposes to add §295.153(c)(2) to require notice be mailed to 

each GCD with jurisdiction over the proposed groundwater production, if the applicant 

proposes to use groundwater from a well located within a GDC as an alternative source of 

water. The subsequent paragraph is proposed to be renumbered.  

 

The commission also proposes nonsubstantive amendments to §295.153(b) - (d) to comply 

with Texas Register formatting requirements. 

 

Fiscal Note: Costs to State and Local Government 

Jeffrey Horvath, analyst in the Budget and Planning Division, determined that for the first 

five-year period the proposed rules are in effect, no significant fiscal implications are 

expected for the agency or for other units of state or local government.  

 
The proposed rulemaking would implement SB 1430 and portions of HB 3735 by providing 

language for an expedited procedure for certain water right applications from entities that 

begin to use desalinated seawater. 

 

In addition, the proposed rulemaking implements HB 3735 by proposing to replace specific 

water right application map requirements with more general map requirements prescribed 
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by the commission.  

 

The proposed rulemaking also implements SB 864 by requiring any water right permit 

application or water right permit issued by the commission to identify any alternative 

sources of water other than state water. In addition, pursuant to SB 864, the proposed rules 

require that the commission provide mailed notice of certain water right permit applications 

to each GCD with jurisdiction over the proposed groundwater production, if the applicant 

proposes to use groundwater from a well located within a GCD as an alternative source of 

water. The proposed rulemaking also requires published notice of a hearing in a newspaper 

of general circulation in each county in which a GCD is located for applications to use an 

exempt reservoir to convey groundwater under the jurisdiction of a GCD for applications 

filed pursuant to TWC, §11.143. 

 

The proposed procedure for expedited water right applications that begin to use desalinated 

seawater is not expected to result in significant fiscal implications for the agency or any 

other unit of state government. Any local government entity could apply for a water right 

amendment under this expedited process. The proposed expedited permit procedure may 

streamline the regulatory process for amendments to water rights that fall within that 

process, i.e., a governmental entity that owns a surface water right and begins using 

desalinated seawater in lieu of using their surface water right. It is unknown how many 

entities will be affected because the TCEQ has no information regarding how many entities 

will begin using desalinated seawater in lieu of a surface water right. The cost for applying 

for a water rights amendment under this expedited process would be the same as the cost 
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of applying for an amendment under existing processes and any associated fees would be 

the same under this expedited procedure as they are under existing processes. Entities that 

file an application for an amendment pursuant to new TWC, §11.122(b-1) may experience 

cost savings in an undetermined amount due to the shortened period of time needed for 

application technical review and the expedited timeline for a contested case hearing. 

 

The proposed mapping requirements implemented under HB 3735 simply update the 

mapping requirements for water rights applications. These proposed changes are not 

expected to have significant fiscal implications for the agency or for water rights permit 

applicants.  

 

The proposed rule amendments relating to the implementation of SB 864 make minimal 

changes to the notice requirements of specified water rights permit applications and are not 

expected to result in significant fiscal implications for the agency or other units of 

government who may be applicants. The proposed changes may affect an entity who applies 

for a water right that will use water under the jurisdiction of a GCD as an alternative source. 

It is unknown how many entities will be affected because the TCEQ has no information 

regarding how many entities will make an application that is subject to the new notice 

requirement.  

 

Other proposed changes make minimal changes to the notice requirements of specified 

water rights applications. An application subject to the new notice requirements may be 

required to mail notice to the affected GCD and to publish notice in a newspaper of general 
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circulation in the area of the GCD. The costs for increased mailed notice for applications 

using groundwater under the jurisdiction of a GCD are expected to be minimal (one mailed 

notice per application). The published notice requirement is also expected to be minimal 

since the existing published notice requirements (in the area of the project) will likely 

overlap with the new notice requirement (in the area of the GCD). 

 

Public Benefits and Costs 

Mr. Horvath also determined that for each year of the first five years the proposed rules are 

in effect, the public benefit anticipated from the changes seen in the proposed rules will be 

the potential for the encouragement of the development and use of desalinated seawater as 

a water management strategy through the implementation of an expedited water right 

permitting process. In addition, the public and GCDs may benefit from increased 

participation in permit contested case hearings from the additional notice requirements for 

specified water rights permit applications.  

 

No significant fiscal implications are anticipated for businesses or individuals as a result of 

the implementation or administration of the proposed rules. 

 

The expedited amendment processes may streamline the regulatory process for 

amendments to water rights for an individual or business that owns a surface water right 

and begins using desalinated seawater in lieu of using their surface water right.  

 

It is unknown how many entities or individuals will be affected by the expedited permit 
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process because the TCEQ has no information regarding the number of potential applicants 

that may begin using desalinated seawater in lieu of a surface water right. There may be cost 

savings to applicants who use the expedited permitting process due to the shortened period 

of time needed for technical review and contested case hearings. 

 

An entity or individual that applies for a water right that will use water under the 

jurisdiction of a GCD as an alternative source may be affected. The rulemaking may require 

minimal changes for providing mailed and published public notice.  

 

There may be minimal costs associated with the notice requirements for applications which 

use groundwater under the jurisdiction of a GCD as an alternative source. The costs for 

increased mailed notice for applications using groundwater under the jurisdiction of a GCD 

will be minimal. The published notice requirement is also expected to result in minimal 

costs. 

 

It is unknown how many individuals or entities will be affected by the notice requirement 

because the TCEQ has no information regarding how many entities will make an application 

that is subject to the new notice requirement. 

 

Local Employment Impact Statement 

The commission reviewed this proposed rulemaking and determined that a Local 

Employment Impact Statement is not required because the proposed rules do not adversely 

affect a local economy in a material way for the first five years that the proposed rules are 
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in effect. 

 

Rural Communities Impact Assessment 

The commission reviewed this proposed rulemaking and determined that the proposed 

rules do not adversely affect any rural community in a material way for the first five years 

that the proposed rules are in effect. The rules would apply statewide and have the same 

effect in rural communities as in urban communities. The proposed rules are necessary in 

order to implement HB 3735, SB 1430, and SB 864. 

 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-businesses due to the 

implementation or administration of the proposed rules for the first five-year period the 

proposed rules are in effect. If a small or micro-business applies for a water right that will 

use water under the jurisdiction of a GCD as an alternative source, they may have minimal, 

insignificant costs for providing mailed and published public notice. The proposed rules are 

necessary in order to implement HB 3735, SB 1430, and SB 864. 

 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and determined that a Small Business 

Regulatory Flexibility Analysis is not required for the first five-year period the proposed 

rules are in effect because the proposed rules are required by state law and do not adversely 

affect a small or micro-business for the first five years that the proposed rules are in effect. 
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Government Growth Impact Statement 

The commission prepared a Government Growth Impact Statement assessment for this 

proposed rulemaking. The proposed rulemaking does not create or eliminate a government 

program; will not require an increase or decrease in future legislative appropriations to the 

agency; require the creation of new employee positions nor eliminate current employee 

positions; nor will it require an increase or decrease in fees paid to the agency. The 

proposed rulemaking does not create a new regulation but does expand some public notice 

requirements. The proposed rules do not increase or decrease the number of individuals 

subject to the rule's applicability. 

 

During the first five years that the proposed rules would be in effect it is not anticipated 

that there will be an adverse impact on the state's economy. The proposed rules are 

expected to enhance the encouragement of the development and use of desalinated 

seawater as a water management strategy through the implementation of an expedited 

water right permitting process which has the potential to result in a positive impact on the 

state's economy. 

 

Draft Regulatory Impact Analysis Determination 

The commission reviewed this rulemaking under Texas Government Code, §2001.0225, 

"Regulatory Analysis of Major Environmental Rules," and has determined that none of the 

rules in this rulemaking are a "major environmental rule." The Legislature in 2017 enacted 

HB 3735 and SB 1430, both of which amend TWC, §11.122 to add TWC, §11.122(b-1) and (b-

2). HB 3735 and SB 1430 require the TCEQ to provide an expedited procedure for changing 
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or adding diversion points in a water right when the water right holder begins to use 

desalinated seawater. HB 3735 also amends TWC, §11.125 to change the map requirements 

in an application. This rulemaking also implements SB 864 and TWC, §11.132(c) and (d) and 

§11.143(e) and (f) regarding use of alternative sources of water. 

 

In 2015, the Legislature enacted HB 2031, creating TWC, Chapter 18, which relates to marine 

seawater desalination, and HB 4097, creating TWC, §11.1405, relating to seawater 

desalination projects for industrial purposes. HB 2031 stated that the purpose of the law is 

to remain economically competitive in order to secure and develop plentiful and cost-

effective water supplies to meet the ever-increasing demand for water. The Legislature also 

stated that in this state, marine seawater is a potential new source of water for drinking and 

other beneficial uses, and that this state has access to vast quantities of marine seawater 

from the Gulf of Mexico. The Legislature stated the purpose of HB 2031 was to "… 

streamline the regulatory process for and reduce the time required for and cost of marine 

seawater." 

 

Therefore, the purpose of the rulemaking is not "to protect the environment or reduce risks 

to human health from environmental exposure," in a way that may "adversely affect in a 

material way the economy, a sector of the economy, productivity, competition, jobs, the 

environment, or the public health and safety of the state or a sector of the state." The 

specific intent of this rulemaking is not to protect the environment or reduce risks to 

human health from environmental exposures (see Texas Government Code, 

§2001.0225(g)(3)). The specific intent of the rulemaking is to expedite the permitting 
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process for amendments to change diversion points when the holder of the water right 

begins using desalinated seawater and to prioritize the technical review of such 

amendments over other applications. This is intended to encourage the use of desalinated 

water. As is stated in HB 2031, expediting the use of desalinated seawater supports 

development of plentiful and cost-effective water supplies to meet the ever-increasing 

demand for water and to streamline the process for these permits.  

 

Concerning the amended map rules and notice rules relating to the use of an alternative 

source of water, these are also not "major environmental rules." The purpose of these rules 

is to change requirements for maps in applications, and to add additional information in 

notices when an applicant wants to use an alternate source of water. The rules also add 

some additional notice requirements. These rules are procedural in nature and are not to 

protect the environment or reduce risks to human health from environmental exposure. 

 

Even if any of these rules in this rulemaking were a "major environmental rule," this 

rulemaking meets none of the criteria in Texas Government Code, §2001.0225, for the 

requirement to prepare a full Regulatory Impact Analysis. This rulemaking is not governed 

by federal law, does not exceed state law, does not come under a delegation agreement or 

contract with a federal program, and is not being proposed solely under the TCEQ's general 

rulemaking authority. This rulemaking is being proposed under specific state statutes 

enacted in HB 3735, SB 1430, and SB 864. 

 

Written comments on the Draft Regulatory Impact Analysis Determination may be 
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submitted to the contact person at the address listed under the Submittal of Comments 

section of this preamble. 

 

Takings Impact Assessment 

The commission evaluated these proposed rules and performed analysis of whether these 

proposed rules constitute a takings under Texas Government Code, Chapter 2007 (see Texas 

Government Code, §2001.0225(g)(3)). 

 

The specific purpose of these proposed rules is to encourage the development of plentiful 

and cost-effective water supplies to meet the ever-increasing demand for water by 

expediting the process for amendments to change diversion points when the holder of the 

water right begins using desalinated seawater. In 2015, the Legislature added requirements 

for expedited permitting for the diversion or transport of marine seawater under TWC, 

Chapter 18, and the diversion of seawater for industrial purposes under TWC, §11.1405. 

The proposed rules would substantially advance this stated purpose by allowing the 

expedited amendments to permits to change or add diversion points when the holder of the 

water right begins using desalinated seawater.  

 

The commission's analysis indicates that Texas Government Code, Chapter 2007, does not 

apply to these proposed rules because these rules do not impact private real property. 

These rules only allow an expedited amendment to a water right holder to change or add 

diversion points when the holder begins to use desalinated seawater. These diversions at 

new diversion points are limited by the amount of desalinated seawater used by the holder 
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and the amount of water the holder was authorized to divert under the water right before 

the requested amendment. The water diverted from these diversion points cannot to be 

transferred to another basin. Therefore, this expedited amendment process does not impact 

private real property rights. 

 

Even if these rules were to impact real property rights, the commission's analysis indicates 

that Texas Government Code, Chapter 2007, does not apply to these proposed rules. These 

rules and the prior rules relating to the use of desalinated seawater are actions taken in 

response to a real and substantial threat to public health and safety; that is designed to 

significantly advance the health and safety purpose; and that does not impose a greater 

burden than is necessary to achieve the health and safety purpose. Thus, this action is 

exempt under Texas Government Code, §2007.003(b)(13). Lack of water for drinking and 

other essential purposes would be a health and safety crisis. This rulemaking could help to 

provide more drinking water and water for other essential purposes. There will be no or 

very minimal burden on private real property rights because of the amount of water in the 

Gulf of Mexico, or a bay or arm of the Gulf of Mexico. For marine seawater, there are no 

permanent water rights, real property rights, that have been granted for use of the water in 

the Gulf of Mexico. For seawater in a bay or arm of the Gulf of Mexico, very few water rights 

have been granted for this water. Diversions of seawater in a bay or arm of the Gulf are also 

limited to industrial water. Water for municipal and domestic needs will not be taken from 

this part of the Gulf of Mexico. 

 

Concerning the amended map and notice rules, these rules do not impact private real 
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property. The purpose of these procedural rules is to change requirements for maps in 

applications, and to add notice of an application for use of an alternate source of water. The 

intent is to bring mapping and platting requirements in TCEQ's rules up-to-date, and to 

provide notice to GCDs and other interested parties if an applicant is planning to use 

groundwater as an alternate source. These rules are procedural in nature and do not impact 

private real property.  

 

Thus, Texas Government Code, Chapter 2007, does not apply to these proposed rules 

because these rules do not impact private real property. Furthermore, under the proposed 

rules, the commission may include special conditions in a permit issued under this 

rulemaking to mitigate adverse impacts on the availability of water for other water rights 

and water right applicants. 

 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found that the proposed rules 

related to the amending of TWC, §11.122, may be subject to the Texas Coastal Management 

Program (CMP) in accordance with the Coastal Coordination Act, Texas Natural Resources 

Code, §§33.201 et seq., and therefore must be consistent with all applicable CMP goals and 

policies. The commission conducted a consistency determination for the proposed rules in 

accordance with Coastal Coordination Act Implementation Rules, 31 TAC §505.22 and 

found the proposed rulemaking is consistent with the applicable CMP goals and policies. 

 

Although the proposed rules are procedural, the rules are related to prior rules that 
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expedite permitting for diverting desalinated seawater. CMP goals applicable to the 

proposed rules include: 1) to protect, preserve, restore, and enhance the diversity, quality, 

quantity, functions, and values of coastal natural resource areas (CNRAs); and 2) to ensure 

sound management of all coastal resources by allowing for compatible economic 

development and multiple human uses of the coastal zone. CMP policies applicable to the 

proposed rules include those contained in 31 TAC §501.33(a). The proposed rules 

implement HB 3735 and SB 1430, which encourage diversions of desalinated seawater by 

allowing expedited processing for amendments to add diversion points to an existing water 

right when the applicant begins use of desalinated seawater. In 2015 in HB 2031, the 

Legislature found concerning the existing rules "…that it is necessary and appropriate to 

grant authority and provide for expedited and streamlined authorization for marine 

seawater desalination facilities, consistent with appropriate environmental and water right 

protections, …" Since one of the purposes of the expedited amendment rules is to encourage 

applicants to begin using desalinated seawater in lieu of their existing surface water, the 

rules are consistent with the CMP goals and policies. 

 

Promulgation and enforcement of these rules will not violate or exceed any standards 

identified in the applicable CMP goals and policies because the proposed rules are 

consistent with these CMP goals and policies, because these rules do not create or have a 

direct or significant adverse effect on any CNRAs, and because one of the purposes of the 

proposed rules is to protect coastal and natural resources. 

 

The commission reviewed the rules related to mapping and notice in the rulemaking for 
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consistency with the CMP goals and policies in accordance with the regulations of the 

Coastal Coordination Advisory Committee and determined that the rules are administrative 

in nature and will have no substantive effect on commission actions subject to the CMP and 

are, therefore, consistent with the CMP goals and policies. 

 

Written comments on the consistency of this rulemaking may be submitted to the contact 

person at the address listed under the Submittal of Comments section of this preamble. 

 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in Austin on March 20, 2018, at 

10:00 a.m. in Building E, Room 201S, at the commission's central office located at 12100 

Park 35 Circle. The hearing is structured for the receipt of oral or written comments by 

interested persons. Individuals may present oral statements when called upon in order of 

registration. Open discussion will not be permitted during the hearing; however, 

commission staff members will be available to discuss the proposal 30 minutes prior to the 

hearing. 

 

Persons who have special communication or other accommodation needs who are planning 

to attend the hearing should contact Sandy Wong, Office of Legal Services at (512) 239-1802 

or 1-800-RELAY-TX (TDD). Requests should be made as far in advance as possible. 

 

Submittal of Comments 

Written comments may be submitted to Ms. Kris Hogan, MC 205, Office of Legal Services, 
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Texas Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 

faxed to (512) 239-4808. Electronic comments may be submitted at: 

http://www1.tceq.texas.gov/rules/ecomments/. File size restrictions may apply to comments 

being submitted via the eComments system. All comments should reference Rule Project 

Number 2017-034-295-OW. The comment period closes on March 26, 2018. Copies of the 

proposed rulemaking can be obtained from the commission's website at 

http://www.tceq.texas.gov/rules/propose_adopt.html. For further information, please contact 

Ross Henderson, Water Availability Division, at (512) 239-4735.  
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SUBCHAPTER A: REQUIREMENTS OF WATER RIGHTS APPLICATIONS GENERAL 

PROVISIONS 

DIVISION 7: REQUIREMENTS FOR APPLICATIONS FOR AMENDMENTS TO WATER USE 

PERMITS AND EXTENSIONS OF TIME  

§295.73 

 

Statutory Authority 

The new rule is proposed under the authority of Texas Water Code (TWC), §5.102, 

concerning General Powers, TWC, §5.103, concerning Rules, and TWC, §5.105, concerning 

General Policy, which authorize the commission to adopt rules as necessary to carry out its 

power and duties under the TWC; TWC, §5.013(a)(1), concerning the TCEQ's authority over 

water and water rights; TWC, Chapter 18, concerning Marine Seawater Desalination Projects; 

TWC, §11.1405, concerning Desalination of Seawater for the Use of Industrial Purposes; and 

TWC, §11.122, relating to water rights amendments. 

 

The new rule implements House Bill 3735 and Senate Bill 1430 (85th Texas Legislature, 

2017) and TWC, §11.122(b-1) and (b-2). 

 

§295.73. Texas Water Code, §11.122(b-1) Amendment Applications. 

 

(a) Prior to being declared administratively complete, applications submitted under 

this section must demonstrate the amount of desalinated seawater the water right holder 

has begun using. 
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(b) Technical review for applications under this section will be completed prior to all 

other administratively complete applications in the basin that do not meet the requirements 

of this section. 

 

(c) The commission may include special conditions in the permit, including, but not 

limited to a re-opener provision, to mitigate adverse impacts on the availability of water for 

applications that were administratively complete prior to an application that triggered the 

expedited technical review under subsection (b) of this section. 
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SUBCHAPTER A: REQUIREMENTS OF WATER RIGHTS APPLICATIONS GENERAL 

PROVISIONS 

DIVISION 12: MAPS PLATS, AND DRAWINGS ACCOMPANYING APPLICATION FOR 

WATER USE PERMIT 

[§§295.121 - 295.126]  

 

Statutory Authority 

The repeal of the rules is proposed under the authority of Texas Water Code (TWC), §5.102, 

concerning General Powers, TWC, §5.103, concerning Rules, and TWC, §5.105, concerning 

General Policy, which authorize the commission to adopt rules as necessary to carry out its 

power and duties under the TWC; TWC, §5.013(a)(1), concerning the commission's authority 

over water and water rights; and TWC, §11.125, relating to maps and plats. 

 

The repeal of the rules implements House Bill 3735 (85th Texas Legislature, 2017) and TWC, 

§11.125(a). 

 

[§295.121. Requirements.] 

 

[Except where written approval of the executive director has been obtained, an 

application for a water use permit must be accompanied by application plans conforming to 

the following minimum requirements.] 
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[(1) The plans shall be prepared by, or under the direction and supervision of, 

a registered professional engineer. If irrigation is proposed, the portion of the plans 

pertaining to irrigation may be prepared by, or under the direction and supervision of, a 

registered public surveyor.] 

 

[(2) The plans shall be on tracing linen with waterproof ink. However, 

photographic reproductions are acceptable if on a stable mat film such as Chronar, Estar, 

Herculene, or approved equivalent. Aerial photographs or other forms of maps or plats may 

be considered acceptable for small projects, if appropriate.] 

 

[(3) The scale shall be not less than one inch equals 2,000 feet.] 

 

[(4) The dimensions of each sheet of plans on tracing linen or approved 

equivalent shall be 22-24 inches by 36 inches. There shall be a 2-inch binding margin at the 

left-hand edge, and the other 3 edges shall have margins of not less than 1/2 inch.] 

 

[(5) There shall be a title block on the lower right-hand corner of all sheets of 

tracing linen or approved equivalent. A title block shall be on the reverse side of all aerial 

photographs or acceptable alternative plats or maps. The title block shall include the 

following information:] 

 

[(A) name of project;] 
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[(B) name and address of the owner;] 

 

[(C) the county in which the project is to be located; and] 

 

[(D) the sheet or photograph number and the total number of sheets; for 

example: "Sheet 1 of 1,' "Sheet 4 of 6.'] 

 

[(6) If applicable, match lines must be shown on appropriate sheets of plans.] 

 

[§295.122. Drawings Not To Be Folded.] 

 

[Drawings, maps, and aerial photographs shall not be folded. If mailed, they must be 

protected by a tube or heavy envelope.] 

 

[§295.123. Content Requirements of Maps.] 

 

[Maps or plats shall be drawn to a scale not less than one inch equals 2,000 feet, and 

shall show the following:] 

 

[(1) the location and extent of the proposed works, accompanied by a vicinity 

map;] 
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[(2) the location of each point of diversion, by course and distance from a 

corner of an original land survey and/or other survey point of record;] 

 

[(3) the location at which return water or surplus water will be discharged into 

a stream, by course and distance from a corner of an original land survey and/or other 

survey point of record;] 

 

[(4) the name of the river, stream, or other source of supply, with the direction 

of flow indicated;] 

 

[(5) the position and area of all lakes, reservoirs, or basins intended to be used, 

and the water line thereof; and] 

 

[(6) the location and ownership of all existing canals, laterals, ditches, 

conduits, reservoirs, or other works of like character, indicated by appropriate symbols to 

differentiate these works from the proposed works.] 

 

[§295.124. Additional Requirements for Dams and Reservoirs.] 

 

[(a) In addition to the preceding requirements, maps or plats submitted with 

application plans for dam and reservoir projects shall include the following, if applicable:] 
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[(1) a plan of the dam, showing location of all pertinent features, including 

structures, spillway discharge channels, roads, and property lines;] 

 

[(2) a topographic map covering damsite, reservoir area, spillways, streambed 

downstream from the dam, spillway and outlet works, discharge channels for maximum 

high-water level and normal maximum high-water level with waterline contours shown in 

heavy lines on reservoir area, and the source of the topographic and supplementary 

information for determination of contours;] 

 

[(3) a survey tie of a station on the centerline of the dam to a corner of an 

original land survey and/or other survey point of record;] 

 

[(4) a longitudinal profile along the axis of the dam and abutments showing 

elevations of the original groundline and locations of bottom of core trench or other cutoff 

facilities; the top of the impervious stratum, if any; soil boring logs; all outlet works, with 

inlet and outlet invert elevations; and top of dam;] 

 

[(5) plans, profiles, and cross sections of spillways and discharge channels, in 

appropriate dimensions;] 

 

[(6) a cross section of the dam at its maximum height, showing all pertinent 

dimensions and details;] 
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[(7) the drainage area, in square miles;] 

 

[(8) preliminary plans of service and emergency spillways, showing adequacy 

of these spillways to pass anticipated floods. The following information shall be provided: 

elevation-area-capacity curves and tables for the proposed reservoir to maximum high-water 

elevation; spillway discharge-rating curves and water surface profiles for spillway discharge 

channels, including tailwater elevation; and survey of receiving channel for determination of 

downstream discharge conveyance capacity. Derivation of the spillway design storm, flood 

routing through reservoir, and calculated surcharge and freeboard shall be shown in report 

form. Spillway adequacy of proposed and existing dams will be evaluated utilizing standard 

engineering procedures and techniques including, but not limited to, those employed and 

recommended by the U.S. Army Corps of Engineers, U.S. Soil Conservation Service, U.S. 

Bureau of Reclamation, and the American Society of Civil Engineers.] 

 

[(b) All elevations shall be referred to mean sea level datum.] 

 

[(c) Plans of a proposed enlargement of a dam shall be drawn to clearly distinguish 

between the limits of the new and old work.] 

 

[(d) The executive director may require the filing of additional information which, in 

his opinion, may be necessary to determine the feasibility of the project.] 

 

[§295.125. Requirements for Temporary Permits.] 
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[An application for a temporary permit shall be accompanied by a vicinity map at 

least 8-1/2 by 11 inches with sufficient information to enable the executive director to 

locate on the ground the diversion site and return water discharge points.] 

 

[§295.126. Requirements for Texas Water Code, §11.143, Permits.] 

 

[An applicant for a Texas Water Code, §11.143, permit shall furnish an aerial 

photograph of the site. If no aerial photograph is available, the applicant shall submit a map 

upon which are outlined any areas to be irrigated and upon which the dam and reservoir are 

located by distance and direction from a corner of an original survey and/or other survey 

point of record.] 
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SUBCHAPTER A: REQUIREMENTS OF WATER RIGHTS APPLICATIONS GENERAL 

PROVISIONS 

DIVISION 12: MAPS PLATS, AND DRAWINGS ACCOMPANYING APPLICATION FOR 

WATER USE PERMIT 

§295.121, §295.122  

 

Statutory Authority 

The new rules are proposed under the authority of Texas Water Code (TWC), §5.102, 

concerning General Powers, TWC, §5.103, concerning Rules, and TWC, §5.105, concerning 

General Policy, which authorize the commission to adopt rules as necessary to carry out its 

power and duties under the TWC; TWC, §5.013(a)(1), concerning the commission's authority 

over water and water rights; and TWC, §11.125, relating to maps and plats. 

 

The new rules implement House Bill 3735 (85th Texas Legislature, 2017) and TWC, 

§11.125(a). 

 

§295.121. Content Requirements of Maps. 

 

Applications must include maps or plats in the form and containing the information 

specified in the relevant water right form and instructions for the particular authorization 

sought. 

 

§295.122. Requirements for Dams and Reservoirs. 
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Maps, plats, or drawings submitted with application plans for dam and reservoir 

projects must include the information described in §299.3 of this title (relating to General). 
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SUBCHAPTER C: NOTICE REQUIREMENTS FOR WATER RIGHT APPLICATIONS 

§§295.151 - 295.153 

 

Statutory Authority 

The amendments to the rules are proposed under the authority of Texas Water Code (TWC), 

§5.102, concerning General Powers, TWC, §5.103, concerning Rules, and §5.105 concerning 

General Policy, which authorize the commission to adopt rules as necessary to carry out its 

power and duties under the TWC; TWC, §5.013(a)(1), concerning the commission's authority 

over water and water rights; TWC, §11.132, relating to notice; and TWC, §11.143, relating to 

use of water from an exempt reservoir for nonexempt purposes. 

 

The amendments to the rules implement House Bill 864 (85th Texas Legislature, 2017); 

TWC, §11.132(c) and (d); and TWC, §11.143(e) and (f). 

 

§295.151. Notice of Application and Commission Action. 

 

(a) At the time that the technical review of an application for a permit to use state 

water has been completed and the technical memoranda have been filed by the executive 

director with the chief clerk of the commission, the commission shall give notice by mail to 

those persons specified in §295.153 of this title (relating to Notice By Mail). At such time, 

the chief clerk shall furnish a copy of the notice to the applicant, and the applicant shall 

cause such notice to be published, pursuant to §295.152 of this title (relating to Notice By 

[by] Publication).  
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(b) The notice must:  

 

(1) state the name and address of the applicant;  

 

(2) state the date on which the application was received by the commission;  

 

(3) state the date the application was filed by the executive director with the 

chief clerk as required by §281.17(a) or (b) of this title (relating to Notice of Receipt of 

Application and Declaration of Administrative Completeness);  

 

(4) state that the executive director has determined that the technical review of 

the application is complete;  

 

(5) state the application number;  

 

(6) state the type of permit the applicant is seeking;  

 

(7) state the purpose and extent of the proposed appropriation of water;  

 

(8) identify the source of supply and the place where the water is to be stored 

or taken or diverted from the source of supply;  
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(9) identify any proposed alternative source of water, other than state water, 

identified by the application; 

 

(10) [(9)] state the executive director's recommendation regarding the 

application;  

 

(11) [(10)] state that an affected person may request a hearing as set out in 

Chapter 55, Subchapter G of this title (relating to Requests for Contested Case Hearing and 

Public Comment on Certain Applications);  

 

(12) [(11)] give a general description of the location and area of any land to be 

irrigated;  

 

(13) [(12)] include the name and address of the agency, and the telephone 

number of an agency contact from whom interested persons may obtain future information; 

and  

 

(14) [(13)] give any additional information the commission considers necessary. 

 

§295.152. Notice By Publication. 

 

(a) For an application for a permit pursuant to Texas Water Code (TWC), §11.121, or 

for an amendment to a TWC, §11.121, permit, a certified filing, or a certificate of 
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adjudication pursuant to TWC, §11.122, and §295.158(b) of this title (relating to Notice of 

Amendments to Water Rights) [If notice by publication is required], the applicant shall cause 

the notice issued by the chief clerk to be published in a newspaper of general circulation 

within the section of the state where the source of water is located. 

 

(b) For an application for a permit pursuant to TWC, §11.143, or for an amendment 

pursuant to TWC, §11.122, to a TWC, §11.143, permit, or a certificate of adjudication which 

authorizes diversions from a reservoir which is exempted under TWC, §11.142, in which the 

applicant proposes to use groundwater from a well located within a groundwater 

conservation district as an alternative source of water, the applicant shall cause the notice 

issued by the chief clerk to be published in a newspaper of general circulation within each 

county in which the groundwater conservation district is located. 

 

(c) [(b)] The date of publication shall be on or before the date of publication directed 

by the chief clerk of the commission. In any event, the date of publication shall be not less 

than 30 days before the date set for commission consideration of the application. 

 

§295.153. Notice By Mail. 

 

(a) If notice by mail is required, the commission shall mail the notice by first-class 

mail, postage prepaid, to persons listed in this section for each type of application. The 

commission shall mail required notice not less than 30 days before the date set for 

commission consideration of the application. 
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(b) For an application for a permit pursuant to [the] Texas Water Code (TWC), 

§11.121, or for an amendment to a TWC [Texas Water Code], §11.121, permit, a certified 

filing, or a certificate of adjudication pursuant to TWC [the Texas Water Code], §11.122, and 

§295.158(b) of this title (relating to Notice of Amendments to Water Rights), notice shall be 

mailed to the following: 

 

(1) each claimant or appropriator of water from the source of water supply, the 

record of whose claim or appropriation has been filed with the commission or its 

predecessor agencies; 

 

(2) all navigation districts within the river basin concerned; [and] 

 

(3) each groundwater conservation district with jurisdiction over the proposed 

groundwater production, if the applicant proposes to use groundwater from a well located 

within a groundwater conservation district as an alternatives source of water; and 

 

(4) [(3)] other persons who, in the judgment of the commission, might be 

affected. 

 

(c) For an application for a permit pursuant to TWC [the Texas Water Code], §11.143, 

or for an amendment pursuant to TWC [the Texas Water Code], §11.122, to a TWC [Texas 

Water Code], §11.143, permit, or a certificate of adjudication which authorizes diversions 
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from a reservoir which is exempted under TWC [the Texas Water Code], §11.142, and 

pursuant to §295.158(b) of this title [(relating to Notice of Amendments to Water Rights)], 

notice shall be mailed to the following: 

 

(1) each person whose claim or appropriation has been filed with the 

commission or its predecessor agencies and whose diversion point is downstream from the 

location of the dam or reservoir as described in the application; [and] 

 

(2) each groundwater conservation district with jurisdiction over the proposed 

groundwater production, if the applicant proposes to use groundwater from a well located 

within a groundwater conservation district as an alternative source of water; and 

 

(3) [(2)] other persons who, in the judgment of the commission, might be 

affected. 

 

(d) For an application to amend a certified filing authorizing diversions from a 

reservoir which is exempted under TWC [the Texas Water Code], §11.142, which, if granted, 

will cause a change in the reservoir so that it would no longer be exempt under TWC [the 

Texas Water Code], §11.142, notice shall be mailed to the persons listed in subsection (b) of 

this section. 

 

(e) For an application to authorize the use of state water for domestic and livestock 

use from a reservoir constructed by the federal government for which no local sponsor has 
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been designated nor permit issued, the commission shall issue such notice as it deems 

appropriate. 
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