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The Texas Natural Resource Conservation Commission (commission) adopts amendments to §§213.3-

213.10 and new §§213.20-213.28, concerning the Edwards Aquifer Rules.

EXPLANATION OF ADOPTED RULE

This chapter regulates certain activities having the potential to adversely affect the water quality of the

Edwards Aquifer and hydrologically-connected surface water in order to protect existing and potential

beneficial uses of groundwater.  The activities addressed are those that pose a threat to water quality in

the recharge, transition and contributing zones to the Edwards Aquifer.

Subchapter A:

Subchapter A, concerning the Edwards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays,

Travis and Williamson counties applies to all regulated developments within the recharge zone and to

certain activities within the transition zone and to point source wastewater discharges in the recharge

zone and up to ten miles upstream of the recharge zone within the aquifer’s contributory watersheds. 

Regulated development includes all sites where new construction is to commence.  

As a result of comments received on the proposed changes to Subchapter A, revisions have been made

to the rule.  Rather than using the proposed performance standards for best management practices

(BMPs) during construction on the recharge zone to control the quality of contaminated stormwater

runoff to hydrologically connected suface streams, the commission adopts applicable technical

requirements provided under EPA’s NPDES general permits for Storm Water Discharges from

Construction Activities (Dated July 6, 1998).  This will provide consistency between state and federal
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stormwater pollution control requirements and avoid unnecessary confusion and expense for the

regulated community.  Providing consistency with the related federal program this has resulted in

changes to definitions for “commencement of construction”, “temporary BMP”,  and “permanent

BMPs” under §213.3;  in changes to the requirements for a site location map under §§

213.5(b)(2)(C)(v) through (x),  and in changes to the requirements for the technical report under

§§213.5(b)(4)(A)(iii) and (v) through (vii).  Similar changes were also made to §§213.5(b)(4)(B),

213.(b)(4)(B)(ix) through (xii), and 213.5(b)(4)(D)(i) related to temporary best management practices.   

For permanent, i.e., post development, BMPs, the performance standard under §213.5(b)(4)(D)(ii) was

changed to a design requirement for the removal of at least 80% of the incremental increase in the

annual mass loading of total suspended solids to hydrologically connected surface water that is caused

by the regulated activity.  This is the same standard required for Subchapter B covering regulated

activities in the contributing zone.  This performance standard provides flexibility to the applicant in

choosing the most cost effective BMPs to meet this standard.  Both United States Geological Survey

(USGS) and the National Urban Runoff program (NURP) studies indicate a significant pollution

potential from post-construction sites.  However, EPA’s general permit does not specifically address

post development BMPs.  

The commission’s rule does not dictate the density of development or the type of permanent BMPs or

measures to be used.   The 80% removal requirement for permanent BMPs is essentially the same

standard that has been used historically in the agency’s Edwards Aquifer Protection Program through

the use of referenced guidance documents, and application forms.  This standard has also been adopted
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by other jurisdictions, e.g., EPA/NOAA in the §6217 Coastal Zone Management Act “g-Measure”

guidance, Lower Colorado River Authority, North Carolina, and Florida.

Under §213.5(h), the commission has revised the list of regulated activities that are exempt from the

Edwards Aquifer protection plan application requirements to include activities which have little or no

potential for long-term water quality impacts.  An individual land owner who seeks to construct his/her

own single-family residence or associated residential structures on the site in the recharge zone is

exempted from the Edwards Aquifer protection plan application requirements under this section (that

requires a plan to be submitted and a fee paid), provided that the person does not exceed 20%

impervious cover on the site.  This percentage of impervious cover has been used by local jurisdictions

for water quality protection ordinances and is based on such studies as NURP and the Center for

Watershed Protection, 1994.   Temporary erosion and sedimentation controls are still required to be

used if necessary to prevent contaminated stormwater runoff into hydrologically connected surface

streams (and no additional permanent BMPs are required).  A definition for impervious cover was also

added to §213.3 in order to implement this change.

Similarly, under §213.5(b)(4)(D)(ii) the commission has also revised the requirements relating to

permanent BMPs and measures to be used on the Recharge Zone.  To encourage lower density

development, the rules provide that where a site is used for low density single-family residential

development and has 20% or less impervious cover, other permanent BMPs are not required. 

However, a plan is still required to be submitted and approved and must contain the temporary erosion

and sedimentation controls to be used.  This exemption based upon impervious cover is required to be
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recorded in the county deed records, with a notice that if the percent impervious cover increases above

20%, the exemption of the whole site may not longer apply and the property owner must notify the

appropriate regional office of this change.  The executive director may waive the requirement for other

permanent BMPs for multi-family residential development, schools, or small business sites where 20%

or less impervious cover is used at the site.  The same deed recording requirements are also provided.

The commission also added provisions to clarify whether the new rules apply to activities in progress on

the effective date of the rule under §213.4(a)(4).  For areas designated as recharge zone or transition

zone on official maps prior to the effective date of this rule, and for which this designation did not

change on the effective date of this rule, all Edwards Aquifer protection plans submitted to the

executive director, on or after the effective date of the rule, will be reviewed under all the provisions of

the subchapter in effect on the date the plan is submitted.  For areas not designated as recharge zone on

official maps prior to the effective date of this rule, regulated activities will be considered to have

commenced construction and will not be subject to this subchapter if, on the effective date of the rule,

all federal, state, and local approvals or permits required to begin physical construction have been

obtained, and if either on-site construction directly related to the development has begun or construction

commences within six months of the effective date of the rule.  Regulated activities in areas designated

as transition zone on official maps prior to the effective date of this rule and designated as recharge

zone on the effective date of this rule will be regulated as transition zone activities if, on the effective

date of the rule, all federal, state, and local approvals or permits required to begin physical construction

have been obtained, and if either on-site construction directly related to the development has begun or

construction commences within six months of the effective date of the rule. 
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The commission has added provisions to avoid state duplication of local water programs that are equal

to or more stringent than the commission’s rules.  In the proposal preamble the commission announced

that it had developed a model cooperative agreement to allow for delegation of approval and

enforcement authority under the Edwards Aquifer Protection Program to certain local agencies that

have sufficient jurisdiction and resources to implement the review, approval, inspect, and enforcement

process.  Under §213.4(a)(5) under Subchapter A and §213.21(g) for Subchapter B, the commission has

provided the specific criteria for the assumption of the program by a local government.  A local

governmental entity may review and either approve or deny Edwards Aquifer protection plan

applications within its boundaries and monitor and enforce compliance with plans if the  local

government obtains certification from the executive director. In order to obtain certification, the local

government must demonstrate:  it has a water quality protection program equal to or more stringent

than the rules contained in this chapter, including but not limited to a program that regulates activities

covered under this chapter and has performance standards equal to or more protective of water quality; 

it has adopted ordinances or has other enforceable means sufficient to enforce the program throughout

the local governmental entities jurisdiction; and it has adequate resources to implement and enforce the

program.  

Upon approval of a request for certification under this section, the executive director shall enter into an

agreement with the local governmental entity to provide for the terms and conditions of the program

assumption, including executive director oversight.  Nothing in a certification or agreement shall affect

the commission’s ability to enforce its water quality protection rules or applicable state law.  An

agreement under these provisions may not provide for the payment of fees required by this chapter to
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the local entity; rather, fees shall be paid to the commission for continued oversight and enforcement. 

Nor shall such agreement provide for partial assumption of the program unless expressly authorized by

the commission.  Certification shall be for a term not to exceed five years, subject to renewal.  Upon

written notice, certification may be revoked or suspended by the executive director if the local entity

does not meet the terms and conditions of the agreement or fails to meet the criteria for certification.  A

decision by the executive director under this section is not subject to appeal to the commission.

Proper maintenance of BMPs remains a significant problem for continued the protection of the aquifer.

The maintenance of best management practices is paramount to the continued performance and

efficiency of any proposed pollution control device.  The current record of maintenance for these

structures is questionable.  During 1994 - 1997, the agency performed 427 inspections at 166 structural

stormwater best management practices in south Austin over the Edwards Aquifer recharge zone.  A

total of 53% of the inspections found that best management practices had problems functioning or did

not completely function due to maintenance and repair problems.  The rules addressed this problem. 

The commission has clarified language under §213.5(b)(5) for Subchapter A and clarified the

responsibility for the maintenance under §213.23(k) for Subchapter B. Specifically, the applicant is

responsible for maintaining the BMPs after construction until such time as the maintenance obligation is

either assumed in writing by another entity or ownership of the property is transferred to another entity. 

Such entity shall then be responsible until another assumes obligation in writing or ownership transfers. 

A copy of the transfer must be filed with the executive director within 30 days of assumption or

transfer.  This maintenance provision applies to multiple single-family residential developments, multi-
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family residential developments, and non-residential developments such as commercial, industrial,

institutional, schools, and other sites were regulated activities occurred.

Section 213.21(c) provides for areas identified as contributing zone within the transition zone to be

subject to both requirements of Subchapter B and to the provisions of Subchapter A related to the

transition zone.  These areas are identified on Appendix A1 and A2, which illustrate changes to the

mapped recharge zone in Bexar County.

Additionally, throughout Subchapter A, ambiguous language is clarified and typographical errors are

corrected.   Other changes are discussed in the response to comments, such as the lowering of the fee

related to requests for exceptions from $500 to $250.

Subchapter B:

Subchapter B concerning the Contributing Zone to the Edwards Aquifer in Medina, Bexar, Comal,

Kinney, Uvalde, Hays, Travis and Williamson Counties regulates activities in the contributing zone to

the Edwards Aquifer having the potential for polluting surface streams which provide a significant

volume of water to the Edwards Aquifer where the streams enter the recharge zone.  The area of

regulation, including areas that have been revised to be contributing zones within the transition zone is

illustrated Figures 1a and 1b.

Hydrogeologic studies show that, on average, 80 to 85 percent of the recharge to the aquifer takes place

in the stream beds that cross the recharge zone.  The regulation of activities that can affect the quality
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of water flowing into the recharge zone will protect the quality of the groundwater in the Edwards

Aquifer, thus protecting the existing and potential uses of these water resources.  The new subchapter

focuses on the regulation of nonpoint source pollution activities such as stormwater runoff from

construction sites and post-construction industrial and residential sites.  A regulated activity includes,

but is not limited to, the construction or installation of buildings, utility stations, utility lines,

underground and aboveground storage tank systems, roads, highways, or railroads.   

As a result of comments received on the proposed version of Subchapter B, several changes have been

made to the rule.  The rules have been changed to apply only to regulated activities disturbing at least

five acres, or regulated activities disturbing less than five acres which are part of a larger common plan

of development or sale with the potential to disturb cumulatively five or more acres.  This avoids

regulation of smaller activities not anticipated to have potential, long-term water quality impacts.

Rather than using the proposed performance standards for temporary BMPs during construction, the

commission has decided to provide for the more flexible technical requirements provided under EPA’s

NPDES general permits for Storm Water Discharges from Construction Activities (Dated July 6, 1998)

during construction on the Contributing  Zone.   This provides consistency with applicable EPA

stormwater pollution control requirements during construction, and will result in no additional costs to

the applicant to provide for these controls.

Consistency with applicable EPA technical requirement has also resulted in modifications to §213.20

related to Purpose and §213.21 related to Applicability and Person or Entity Required to Apply.   New
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definitions under §213.22 have also been added for ”best management practices”, “contributing zone”

“transition zone”, “EPA National Pollutant Discharge Elimination System general permits for storm

water discharges for construction activities (EPA NPDES general permits) and”, “NOI” (notice of

intent).  Changes to the requirements under §213.24 related to Technical Report were made to reflect

this shift to the EPA NPDES general stormwater permit requirements, including changes to

§§213.24(1), (3), (4), and (5).  The site description, controls, maintenance, and inspections

requirements for the storm water pollution prevention plan development under the EPA NPDES general

permits for storm water discharges may be submitted to fulfill the requirements of paragraphs §213.24

(1) through (5).

The NOI and related Stormwater Pollution Prevention Plan (SWPPP) can be filed as part of the

technical report which must be filed with the applicable regional office not later than the date the NOI is

filed with the EPA under §213.23(a)(2). The plan must be certified by a registered professional

engineer as meeting the applicable technical requirements.  Because it has been certified, the plan

would be subject to an abbreviated review and approval by the executive director within 15 days of

receipt.  Under §213.23(e), if the executive director fails within 16 days after receipt of the application

to issue a letter approving or denying the application, the application will be deemed to be granted. 

However under 213.23(f), upon inspection, the executive director may require the applicant to take

additional measures if the activities do not conform to an approved plan or the plan did not address all

potential sources of pollution as required by the rules.
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Under the definition of regulated activity, construction of single-family residences on lots that are larger

than five acres, where no more than one single-family residence is located on each lot, are not regulated

under the subchapter.  These sites pose little or no potential for long-term water quality impacts because

of limited construction on a relatively large lot.  Under §213.24(11), if a single family residence is part

of a common plan of development or sale with the potential to disturb cumulatively five or more acres,

an individual land owner who seeks to construct his/her own single-family residence or associated

residential structures on the site is exempted from the contributing zone plan application requirements

under this section (that requires a plan to be submitted and a fee paid), provided that he/she does not

exceed 20% impervious cover on the site.  Temporary erosion and sedimentation controls are required

to be used and no additional permanent BMPs are required.  This same exemption from having to

submit a plan or pay a fee has been extended to the installation of underground utilities and the

installation of underground tanks for the storage of static hydrocarbon and hazardous substance;

however temporary erosion and sedimentation controls are required to be used during construction.

Because there is a cross reference to the permanent BMP requirements in Subchapter A under

§213.24(5), the same 20% or less provisions are available under Subchapter B for low density single-

family residential development.  A contributing zone plan and NOI is required to be submitted and

approved and temporary erosion and sedimentation controls are required to be used.  This exemption is

required to be recorded in the county deed records, with a notice that if the percent impervious cover

increases above 20% or land use changes, the exemption of the whole site may not longer apply and the

property owner must notify the appropriate regional office of these changes.  Again, because there is a

cross reference to the permanent BMP requirements under Subchapter A, the executive director may
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waive the requirement for other permanent BMPs for multi-family residential development, schools, or

small business sites where 20% or less impervious cover is used at the site.  The ame deed recording

requirements are provided.   A contributing zone plan and NOI is required to be submitted and

approved and temporary erosion and sedimentation controls are required to be used.

The commission also added provisions to clarify the regulation of activities in progress on the effective

date of the rule under §213.21(a)(f).  Regulated activities will be considered to have commenced

construction and will not be subject to this subchapter if, on the effective date of the rule, all federal,

state, and local approvals or permits required to begin physical construction have been obtained, and if

either on-site construction directly related to the development has begun or construction commences

within six months of the effective date of the rule. Section 213.21(c) provides that areas identified as

contributing zone with the transition zone are subject to both the requirements of Subchapter B and to

the provisions of Subchapter A related to the transition zone.

Additionally, throughout Subchapter B, ambiguous language was clarified and typographical errors

were corrected.   Other changes are discussed in the response to comments such as the lowering of the

fee related to applications and exceptions from $500 to $250 and reducing the fees related to requests

for contributing zone plan approval extension from $500 to $100.  Processes and procedures contained

within the rules were streamlined to facilitate a new expedited plan review process to allow available

resources to be directed to monitoring and inspection of regulated activities covered by this chapter.
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These amendments to Subchapter A and new Subchapter B are intended to be proactive to protect public

health by preventing the degradation of the Edwards Aquifer and its recharge waters, rather than

reactive, responding to pollution after the aquifer has become contaminated.  At the same time, through

these regulations, the commission seeks to impose only what is reasonably necessary for this purpose.

Currently, over 1.7 million people in eleven counties rely upon the aquifer to meet their water supply

needs. The Texas Water Development Board estimates that by the year 2000, almost 2.7 million people

will reside within the regulated counties (almost a 30% increase from 1990).  By 2010, more than 3.3

million people will have moved into the area, with their associated residences and businesses.  Most of

this growth will be concentrated in Bexar, Comal, Hays, Travis and Williamson Counties.  Many of

these people will be living and conducting business over the recharge zone and contributing zone of the

Edwards Aquifer.  The potential contamination from urbanization and associated impervious cover has

been documented by many researchers.  For example: the United States Geological Survey (USGS)

study titled “Relation Between Urbanization and Water Quality of Streams in the Austin Area” found

that selected streams in the Austin area have higher levels of suspended solids (pollutants) in areas of

development.  The study determined that concentrations of total suspended solids were much higher at

the beginning of a rain event than toward the end of the event.  Rain-event-created stormwater runoff

washes nonpoint source pollution from developed lands into the downgradient surface waters.  The

USGS study also shows that the variability of pollution concentrations generally increases with the

increase of impervious cover.  Therefore, in areas of greater development activities, the average

pollution concentration was significantly larger than background (undeveloped) levels.  The study noted

that impervious cover prevents rain from seeping into the ground and thereby reduces natural soil

filtration.  As the amounts of impervious cover increases from future developments resulting from the
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projected population growth, there will be an increase in polluted stormwater runoff into urban streams

and a reduction of natural soil filtration, unless some methods to compensate for the loss of natural

filtration is used. 

These rules also respond to public comment received during hearings held pursuant to Texas Water

Code, §26.046.    Section 26.046 requires the agency to hold annual public comment hearings to

receive evidence from the public on actions the commission should take to protect the Edwards Aquifer

from pollution. The agency has responded to these public comments through both programmatic and

rule changes.  Many of the issues and changes contained in this chapter were initially proposed by the

public in three public hearings held in 1994.  The executive director analyzed these comments and

summarized the agency responses in a report titled Edwards Aquifer Water Quality Protection Program,

DRAFT 1994 Public Comment Report.  The report contained recommended commission actions on the

program and was distributed to the public and the subject of two hearings held in 1995 and one held in

1996.  The commission proceeded with the first phase of revisions to the rules, which were proposed in

the  July 16, 1996 Texas Register.  Two annual public comment hearings with simultaneous hearings on

the proposed rules were held in September 1996.  The rule and public hearing announcement was

published in the July 16, 1996 Texas Register.  The comment period closed September 16, 1996.  Fifty-

one commenters provided both general and specific comments on the overall proposal and the program. 

The Phase I adoption preamble, published in the December 17, 1996 Texas Register identified several

issues needing additional study, such as contributing zone regulation, performance standards for BMPs,

and responsibility for maintenance of permanent BMPs.  Work on this rule package (Phase II) began in

January 1997 and this second phase of rulemaking addresses topics identified in that adoption preamble. 
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Many of the proposed changes to Subchapter A and new Subchapter B reflect comments received at

these hearings requesting an action that was reasonable, necessary, and the most cost-effective way to

directly address specific demonstrated water quality threats and to avoid duplication or unnecessary

conflict with local regulations.

Finally, the rules were reviewed as mandated by the General Appropriations Act, Article IX, Section

167.  This review included an assessment that the reason for the rules continues to exist.  Subchapter A

is being readopted as required by this Act.  

Subchapters A and B rules do not regulate activities in a totally independent manner from other

commission rules.  They build upon and expand the protection measures found in other existing

commission rules under Title 30 of the Texas Administrative Code which govern various permitting,

licensing, and spill response programs that address surface and groundwater pollution prevention from

storage, transportation, and disposal of waste, hazardous substances, and wastewater.  Some of these

chapters are cross-referenced within Chapter 213 and some of these chapters have special cross-

references to the Edwards Aquifer or are otherwise made applicable to the Edwards by referencing their

applicability to a sole source aquifer as designated under the federal Safe Drinking Water Act.

Specific cross-references in the rule relate to on-site wastewater treatment which are contained in

Chapter 285 of this title (relating to On-Site Sewage Facilities).  These rules contain specific and more

stringent provisions for on-site sewerage facilities (including septic tanks) in the recharge zone having

the potential to cause pollution of the Edwards Aquifer.  While there are specific requirements for
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organized sewage collection systems contained in the rule, the general design, design plans, and

specifications must also comply with Chapter 317 of this title relating to Design Criteria for Sewerage

Systems.  To insure proper design and installation, underground storage tank systems (USTs) are

required to be installed by a person registered under Chapter 334 of this title (relating to Underground

and Aboveground Storage Tanks).  More stringent requirements for the design, installation, monitoring,

and containment of USTs are provided in Chapter 213.  The design of wastewater treatment plants must

be in accordance with Chapter 317 of this title and attain the effluent discharge standards contained in

Chapter 309 of this title (relating to Effluent Limitations) and Chapter 311 of this title (relating to

Watershed Protection) where applicable.  Such effluent criteria are the most stringent in the state and

require a 97.5% pollutant removal.  The agency also regulates nonpoint source pollution from certain

developments in certain parts of the contributing, recharge and transition zones of the aquifer under

Chapter 216 of this title (relating to Water Quality Performance Standards for Urban Development).

Although not specifically referenced in Chapter 213, additional water quality protection from oil and

hazardous substances spills is provided by staff in the Regional Offices and through the Emergency

Response Center.  As specified under Chapter 327 of this title (relating to Spill Prevention and

Control), the commission is the state’s lead agency for response to all hazardous substance discharges

or spills, and discharges or spills of other substances and certain inland oil discharges or spills which

may cause pollution of the aquifer.  This authority is derived from §26.039 and §§26.261 - 26.268 of

the Texas Water Code and through the Texas Hazardous Substances Spill Prevention and Control Act.  

Pursuant to Texas Water Code, §26.039(b), whenever an accidental discharge or spill occurs, the

individual operating or responsible for the activity or facility must notify the agency as soon as possible,
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but not later than 24 hours after the occurrence.  In addition, the Railroad Commission of Texas has

authority over discharges or spills from crude oil or natural gas pipelines under their jurisdiction. 

However, discharges or spills from pipelines transporting refined products such as gasoline, diesel, or

other fuel oils fall under the jurisdiction of the agency.  As specified under the “State of Texas Oil and

Hazardous Substances Spill Contingency Plan,” the agency serves as the lead in directing and approving

the response for the discharge or spill of a harmful quantity of crude oil (defined as five or more barrels

discharged or spilled on the ground or any quantity discharged or spilled into water) during highway

transportation.  Rail transportation spills are reported to the National Spill Response Center under the

U.S. Department of Transportation.  In addition, the agency works with the Texas Department of

Transportation to address both potential contamination issues surrounding the construction of highways

and the placement of hazardous material traps to capture accidental spills resulting from accidents.

Final Regulatory Impact Analysis:

Section 2001.0225 of the Texas Government Code requires a state agency to prepare a regulatory analysis

of a major environmental rule in certain circumstances.  The regulatory analysis must be prepared where

the result of the adoption of the rule is to: exceed a standard set by federal law, unless the rule is

specifically required by state law; exceed an express requirement of state law, unless the rule is specifically

required by federal law; exceed a requirement of a delegation agreement or contract between the state and

an agency or representative of the federal government to implement a state and federal program; or adopt

a rule solely under the general powers of the agency instead of under a specific state law.
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As discussed more fully below, the commission concludes that the regulatory analysis requirement does not

apply to this rulemaking because it accomplishes none of those four results.  State law specifically provides

for the implementation and funding of the Edwards Aquifer protection program, as well as its periodic

review and revision. These rules are adopted under the legal authority, among others, of Texas Water Code

§26.046, which charges the commission to protect the Edwards Aquifer from  pollution. Moreover, the

statute specifically references the commission’s rulemaking for the program. This proposal does not exceed

a standard set by federal law, nor does it exceed a requirement of a delegation agreement or contract

between the state and the federal government.

The commission’s efforts to protect the Edwards Aquifer from pollution, as embodied in Title 30, Chapter

213 of the Texas Administrative Code and subject to amendment by this rulemaking, derive from the

specific state law both of §26.046 mentioned above and of §26.0461 of the Texas Water Code.  These

statutory provisions directly and solely apply to the Edwards Aquifer and direct the commission to

undertake protection of the aquifer.

By way of background, §26.121 (a) (2) of the Texas Water Code prohibits certain discharges into or

adjacent to water in the state except as authorized by the commission under a water pollution and abatement

plan.  The use of such plans in the protection of the Edwards Aquifer is recognized in §26.0461 of the

code, which provides for a fee to be assessed for the review of and action on these plans.  Section 26.046

of the code further requires the commission to hold an annual hearing to receive evidence on actions the

commission should take to protect the Edwards Aquifer.  With regard to the geographic scope of the

regulatory program, §26.046(a) defers to the commission’s Edwards Aquifer rules for the geographic
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definition of the aquifer, by reference to the most recent rules of the commission for the protection of the

quality" of the aquifer).

In accordance with Section 26.046 of the Texas  Water Code, the commission has held annual hearings to

receive public comment on how the Edwards Aquifer water quality program and rules should be amended

to better protect the aquifer.  In response to comments received during the 1994 hearings, the commission

prepared a report of the comments received at the hearings and the responses to these comments.  Among

these comments were suggestions to expand the scope of the program into the contributory zone of the

aquifer and to provide performance standards for best management practices.  In the report, the commission

determined to approach rulemaking in two phases.  The first phase, completed in 1996, provided additional

protection to surface streams in the Recharge Zone that recharge the aquifer.  It also strengthened

requirements relating to design, installation, and maintainance of Underground Storage Tanks.  The second

phase, which culminated in the present rule, involved additional hearings on and technical evaluation of

recommended performance standards and the geographic scope of the regulatory program.  Following the

completion of these efforts, the commission proposed this rule, thereby effectuating the intent of §26.046

of the Water Code.        

With this background in mind, the commission next demonstrates how each of the four circumstances under

which a regulatory analysis is required does not apply to this rulemaking.

Exceedance of a standard set by federal law
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The requirements of this rule, which seek to protect the quality of potable underground water, relate to the

Edwards Aquifer in certain counties in Central Texas.  There are no federal law standards relating to or

applicable to the protection of the Edwards Aquifer, including by way of example regulations concerning

construction activities.  Accordingly, there are no applicable standards set by federal law that could be

exceeded by this rule.

The commission does recognize the Sole Source Aquifer Program administrated by the Environmental

Protection Agency and its prohibition against the use of federal funds for projects that may contaminate sole

source aquifers (see §1427 Safe Water Drinking Act). The commission notes, however, that there are no

federal regulations that set technical standards for such projects.

The federal Clean Water Act also does not set standards applicable to the subject matter of this rulemaking.

The Region 6 Environmental Protection Agency (EPA) general NPDES permit for storm water discharges

from construction activities in Region 6, issued in compliance with the Clean Water Act (33 U.S.C. 1251

et. seq.), authorizes the discharge of pollutants to waters of the United States in accordance with the

conditions and requirements set forth in the general permit. The  Clean Water Act and the EPA general

permit are surface water quality  measures; these rules are implemented to protect groundwater.

Exceedance of an express requirement of state law

As more fully illustrated above, the requirements of this rule seek to carry out the commission’s statutory

responsibility to protect the quality of the aquifer pursuant to §§26.046 and 26.0461 of the Texas Water

Code and in accordance with §26.011 (The commission has the powers and duties specifically prescribed
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by this chapter and all other powers necessary or convenient to carry out its responsibilities).  In this case,

the law’s requirement is that the commission act to achieve a result, the protection of the quality of potable

underground water, not that it act in a particular way. By seeking only to achieve the directed result the

rule seeks to comply with the relevant specific state law, and not to exceed it.

Exceedance of a requirement of a delegation agreement

The commission is not a party to a delegation agreement with the federal government concerning a state

and federal program that would be applicable to requirements set forth in the rule.  Accordingly, there are

no delegation agreement requirements that could be exceeded by this rule. The commission has entered into

a memorandum of agreement with EPA concerning the National Pollutant Discharge Elimination System

(NPDES). As mentioned above, the NPDES program  does not directly regulate effects on groundwater.

Further, the NPDES stormwater permit is effective only for the construction phase of a project.

The commission does note that persons subject to this rule, at their option, may elect to document

compliance with some of the rule’s requirements through the use of materials that have been filed or are

required in connection with a NPDES general permit.  This optional provision, however, does not relate

to any substantive design or performance requirements, and does not exceed any parallel, substantive

federal requirement.

Adoption of a rule solely under the agency’s general powers

As more fully illustrated above, the commission has adopted these rules to protect the Edwards Aquifer

pursuant to and in furtherance of its obligations under §§26.046 and 26.0461 of the Texas Water Code.
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Sections 26.046 and 26.0461, as the specific state law relating to the protection of the Edwards Aquifer,

incorporates the commission’s existing Edwards Aquifer rules, sets out the framework for identification

of actions that may be taken by the commission to protect the aquifer,establishes fees for the  Edwards

Aquifer program, and references the commission’s utilization of Edwards Aquifer protection plans and

related water quality protection structural projects.

The commission, in the present rulemaking, thus acts to continue its efforts under the specific state law of

§26.046 and §26.0461 of the Texas Water Code and thus does not adopt the rule solely under the

commission’s general powers. 

TAKINGS IMPACT ASSESSMENT

The commission has prepared a Takings Impact Assessment for these rules pursuant to Texas Government

Code §2007.043.  The following is a summary of that assessment.  The specific purpose of the rule is to

regulate activities having the potential for polluting the Edwards Aquifer and hydrologically connected

surface water to protect existing and potential uses of groundwater and maintain Texas Surface Water

Quality Standards.  The amendments to Subchapter A are intended to put into rule agency policy being

required by the current rule, including water quality performance standards for stormwater leaving a

regulated activity, specific requirements for temporary and permanent Best Management Practices (BMPs)

and measures, and assigned responsibility for the maintenance of permanent BMPs.

The specific purpose of new Subchapter B is the protection of public health through regulation of

construction-related and post-construction activities having the potential for contributing pollution to surface
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streams that enter the Edwards Aquifer recharge zone.  To achieve that goal, the rule establishes a

contributory zone which is located upstream (upgradient topographically and generally north and northwest

of the recharge zone where runoff from precipitation flows downgradient to the recharge zone of the

Edwards Aquifer in the counties or parts of counties currently subject to Chapter 213).  Temporary and

permanent BMPs and measures must be implemented at larger developments to control the discharge of

pollution from regulated activities during and after the completion of construction and water quality

performance standards for stormwater leaving a regulated activity must be met.  Further, the rule requires

the submission of a contributing zone plan prior to commencement of new or additional regulated activities.

The plan must be approved by the executive director before such activities may commence.  By regulating

activities in the contributory zone, the rule will protect existing and potential uses of groundwater in the

Edwards Aquifer and maintain Texas Surface Water Quality Standards consistent with Texas Water Code,

§§26.011, 26.046, 26.0461, and 26.121.  This Chapter specifically applies to the Edwards Aquifer and is

not intended to be applied to any other aquifers in the state of Texas.

The Private Real Property Rights Preservation Act does not apply to this rule because it is a governmental

action taken in response to a real and substantial threat to public health and safety which is designed to

significantly advance the health and safety purpose and which does not impose a greater burden than is

necessary to achieve that purpose (see Texas Government Code §2007.003(b)(13)).  

The Edwards Aquifer is the sole or primary source of drinking water for over 1.7 million people in eleven

conties.  Degradation to the quality of the water supply in the Edwards Aquifer caused by activities

conducted in the contributory zone and on the recharge and transition zones presents a real and substantial



Texas Natural Resource Conservation Commission Page 23
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

threat to public health and safety. The Edwards Aquifer contributing zone is the area generally west or

north of the recharge zone containing the streams and rivers that arise in topographically higher areas and

flow downstream to eventually cross the aquifers recharge zone.

The commission believes there is sufficient scientific evidence which proves that increased urbanization in

the contributory zone will result in increased loading of pollutants in receiving streams which in turn

threaten the Edwards Aquifer.

Based upon studies of actual and projected population growth for the areas included in the Edwards Aquifer

recharge, transition, and contributing zones, a population increase of almost 30% will occur between 1990

and 2000.  The population is projected to increase to approximately 3.3 million people by 2010.  The

United States Geological Survey (USGS) study titled ARelation Between Urbanization and Water Quality

of Streams in the Austin Area@ found that selected streams in the Austin area have higher levels of

suspended solids (pollutants) in areas of development.  The study determined that concentrations of total

suspended solids were much higher at the beginning of a rain event than toward the end of the event.  Rain

event created stormwater runoff washes nonpoint source pollution from developed lands into the

downgradient surface waters.  The USGS study also shows that the variability of pollution concentrations

generally increases with the increase of impervious cover.  Therefore, in areas of greater development

activities, the average pollution concentration was significantly larger than background (undeveloped)

levels.  The study noted that impervious cover prevents rain from seeping into the ground and thereby

reduces natural soil filtration.  As the amounts of impervious cover increases from future developments

resulting from the needs of the projected population growth, there will be an increase in polluted
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stormwater runoff into urban streams and a reduction of natural soil filtration.  Unless some methods to

compensate for the loss of natural filtration is required, an adverse affect to human health and safety will

result.

Similarly, a study by the National Urban Runoff Program (NURP) compared water quality measurements

among selected watersheds with different levels of urban and suburban development.  The study concluded

that increasing levels of development cause greater amounts of run off with increased loading of pollutants

in receiving streams.

The proposed rules will significantly advance the health and safety purpose by regulating activities in the

contributing zone and setting performance standards to achieve water quality protection.  These regulations

are necessary to carry out the stated authority of the commission to protect human health and the

environment and otherwise control water quality.  The rules impose no greater burden than is necessary

to achieve the health and safety purpose by providing flexibility to the applicant to choose the methods to

be used to meet specific water quality performance standards. For example, rather than  imposing

performance standards for Best Management Practices (BMPs) on applicants, the commission is adopting

the more flexible technical requirements provided under EPA’s general permit for storm water discharges

from construction activities during construction.  In addition, the design standard identified in the rule

represents a minimum standard necessary to protect the Edwards aquifer. The applicant may achieve this

minimum standard by choosing from several  BMPs which vary in cost of implementation. This minimum

design standard in combination with the flexibility afforded applicants in selecting a BMPS, imposes no

greater burden than is necessary to accomplish the protection of the aquifer.
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In addition, the Private Real Property Rights Preservation Act defines a Ataking@ as a government action

which affects private real property, in whole or in part or temporarily or permanently, in a manner that

requires the governmental entity to compensate the private real property owner as provided by the Fifth and

Fourteenth Amendments to the United States constitution. The commission has reviewed the potential affect

of these rules and has determined that the regulations do not rise to the level of a regulatory taking as

defined by state and federal takings case law.

The Private Real Property Rights Preservation Act also defines as a Ataking@  a governmental action which

affects an owner’s private real property in a manner that restricts or limits the owner’s right to the property

that would otherwise exist in the absence of the governmental action, and is the producing cause of a

reduction of at least 25 percent in the market value of the affected private real property. 

Based on the commission’s experience with the application of the existing rules requiring best management practices in the Edwards Aquifer recharge zone, the

agency does not believe that the requirements imposed under the proposed rules for the contributing zone can reasonably be anticipated to effect a reduction in fair

market value of properties in this area in excess of 25%. Many comments on the proposed rules spoke to the issue of a Ataking@ of property as a result of the

imposition of performance based standards for control of pollution from developed areas. No comments were received, however, which provided examples or

evidence to support the contention that the proposed rules could, under any reasonable circumstance, result in a 25% reduction in fair market value.

The commission has acknowledged that these rules, in order to reduce the threat of pollution of the aquifer from developed areas in the contributing zone, will

impose costs on property owners who elect to develop properties in ways to the extent that pose the greatest threat of water quality degradation. The commission

also acknowledges that the potential imposition of these additional costs may, to some degree, be reflected in the perceptions of market value of properties in the

contributing zone. Even if additional costs imposed under these rules were assumed to directly reflect market value, however, no information available to the
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commission, or presented in the response to the proposed rules, could be interpreted to mean that these additional requirements would increase costs of development

by 25%. In fact, most examples documented by both staff and commenters cited cost increases ranging from 2% to less than 10% of anticipated development costs.

It must also be recognized that these are cost increases are for proposed projects, rather than changes in market value of the undeveloped property.

COASTAL MANAGEMENT PROGRAM CONSISTENCY REVIEW

The executive director has reviewed the proposed rulemaking and determined that it is not an action that

may adversely affect a coastal natural resource area that is subject to the Coastal Management Program

(CMP).  The proposed rule does not govern any of the actions that are within the designated coastal zone

management area or otherwise specifically identified under the Texas Coastal Management Act or related

rules of the Coastal Coordination Council that must be subject to the goals and policies of the CMP,

pursuant to 31 TAC §505.11.

HEARINGS AND COMMENTS

The proposed rule was published in the March 27, 1998 issue of the Texas Register (23 TexReg 3192) and

Figures appeared in the same issue (23 TexReg 3297).  Public hearings on this proposal and rules review

were held in Wimberley on Monday, May 4, 1998, in Austin on Tuesday, May 5, 1998, and in San

Antonio on Wednesday, May 6, 1998.  In conjunction with these hearings, the commission held its annual

public hearing (under §26.046 of the Texas Water Code) to receive evidence from the public on actions the

commission should take to protect the Edwards Aquifer from pollution.  The comment period closed on

June 11, 1998.
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A total of 328 commentors provided both general and specific comments on the overall proposal.  Of these,

141 indicated that they were generally in favor of the proposal, 27 indicated that they generally supported

the proposal but suggested changes, 28 provided general and specific comments on overall proposal, 23

expressed no support or opposition but suggested changes,  91 indicated that they were opposed to the

proposal, 14 were opposed to specific areas of the proposal, and 4 wanted to expand the comment period.

The following commented on the rule:  U. S. Representative Henry Bonilla; State Representatives Leo

Avarado, Jr., Frank J. Corte, Jr., Christine Hernandez, Mike Krusee, John A. Longoria, Ruth Jones

McClendon, Robert R. Puente, Arthur Renya, Bill Sielbert, John H. Shields, Carlos Uresti, and Leticia

Van de Putte; Office of Public Interest Counsel of the Texas Natural Resource Conservation Commission

(OPIC); Texas Department of Transportation (TxDOT); Texas Department of Transportation-Austin

District (TxDOT-A); Texas Department of Transportation-San Antonio District (TxDOT-SA); Hays County

Commissioners Court (Hays County); Hays County Commissioner William “Bill” Burnett, Precinct 3

(Commissioner Burnett); Hays County Commissioner Russ Molenaar, Precinct 4 (Commissioner

Molenaar); Kendall County Commissioner John C. Knight, Precinct 1 (Commissioner Knight); Travis

County, Transportation and Natural Resources Department (Travis County); Barton Springs/Edwards

Aquifer Conservation District (BS/EACD); Edwards Aquifer Authority (EAA); Lower Colorado River

Authority (LCRA); United States Department of the Interior, Fish and Wildlife Service (USFWS); City

of Austin, Watershed Protection Department (COA); City Public Service of San Antonio (CPS); City of

San Antonio-City Arborist (SACA); San Antonio Water System (SAWS); Diana Schwind, Alderman,

Bulverde East (BuE); Bob Heronymus, Mayor Bulverde West (BW); AGRA Earth & Environmental

(AGRA); Alamo Sierra Club (ASC); Alfred Stanley and Associates (ASA); American Institute of

Professional Geologists (AIPG); Aquifer Protection Association (APA); Associated General Contractors
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of Texas (AGCT); Blake Magee Company (BMC); British American Development Corporation (BADC);

Brown Engineering (BE); Bury and Pitmann (BP); Canyon Properties (CP); Consulting Engineers Council

of Texas (CECT); Collie Enterprises (CE); David T. Smith, P.E. (Smith); David Ham & Associates

(DHA); Dwight C. Russell Associates, Inc. (DRA); Ethel Barnes Association (EBA); Extra Environmental,

Inc. (EE); Forest Surveying and Mapping Co. (FSMC); Glenrose Engineering (GE); GEOS Consulting

(GEOS); George Veni and Associates (GVA); Gray * Jansing & Associates, Inc. (GJA); Greater San

Antonio Chamber of Commerce (GSACC); Greater Dripping Springs Community Planning Partnership

(GDSCPP); HDR Engineering, Inc. (HDR); Jalasham Enterprises (JE); James W. Sansom, Jr. (JWS); Jim

McCrocklin and Associates Real Estate (JMARE); Koontz/McCombs, L.L.C. (KM); League of Women

Voters of Texas (LWV); League of Women Voters of San Antonio (LWVSA); Leon Springs Utility

Company (LSUC); McGinnis, Lochridge, and Kilgore (MLK); MEC -- Murfee Engineering Company

(MEC); Milburn Homes (MH); Oak Hill Business and Professional Association (OHBPA); Parkway

Management Corporation (PMC); Pape-Dawson Engineers, Inc. (PDE); Pence Properties (PP); Perron &

Company (PC); Properties of the Southwest (PS); Real Estate Council of Austin (RECA); Real Estate

Council of San Antonio (RECSA); R. L. Masters (RLM); Robert Bluntzer (RB); San Antonio Board of

Realtors, Inc. (SABR); San Antonio Open Space Advisory Board (SAOSAB); Save Our Springs Alliance

(SOS); Small, Craig & Werkenthin (SCW); TEW Associates/Architects (TEW); Texas Association of

Professional Geologists (TAPG); Texas Capitol Area Builders Association (TxCABA); Texas Center for

Policy Studies (TCPS); Texas Clean Water Action (TCWA); TK Consulting Engineers (TK); TU Services

(TU); Ultramar Diamond Shamrock Corporation (UDSC); Vickrey and Associates, Inc. (VA); W&G

Partnership (WGP); Wimberley Water Supply Corporation (WWSC); Winkley Engineering, Inc. (WE);
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and Woodcreek Property Owners Association (WPOA).  A number of private individuals also commented

on the proposed rules. 

GENERAL COMMENTS 

U. S. Representative Henry Bonilla provided a copy of a letter from the San Antonio Board of Realtors

expressing concerns over the proposed changes and requested that every consideration be given to their

concerns.

The commission responds that it appreciates such comments and considers all comments and

suggestions either in oral or  written form received during the comment period.

Representative Corte commented that in the Austin newspaper, there was an article stating the proposed

rules were developed in response to requests from environmental groups and the cities of San Antonio and

Austin.  He continued that he is alarmed when a state agency is pushed into action, or inaction, by special

interests.

The commission responds that the rules were proposed to respond to the impact on water quality that

is expected from the rapid urbanization over the recharge and the contributing zones of the Edwards

Aquifer.  The proposed rule seeks to protect the Edwards Aquifer by regulating certain activities

having the potential for polluting the aquifer and hydrologically-connected surface water in the

recharge and contributing zones of the aquifer.  These proposed rules are intended to be proactive
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to protect public health by preventing the degradation of the aquifer and its recharge waters, rather

than reactive, responding to pollution after the aquifer has become contaminated.

The commission is required by statute (Texas Water Code, §26.046) to hold annual public hearings

to receive evidence from the public on action the commission should take to protect the Edwards

Aquifer from pollution.  For many years, the agency has received comment that it should extend its

regulations into the contributing zone.  The recent jump in actual and projected growth over the

recharge and contributing zones (almost 30% increase from 1990 to 2000 and 3.3 million people

projected to live in the regulated counties by 2010) prompted the commission to reevaluate this

recommended action.

Based upon its findings, the commission proposed rules for the contributing zone to address the

potential threat to the Edwards Aquifer water quality.  With the projected influx of urbanization and

without proper water quality controls, the quality of stormwater runoff which directly enters the

aquifer water will decrease.  Stormwater runoff from parking lots, highways, roof tops, yards, and

sidewalks and other impervious surfaces will contain increased concentrations of suspended solids,

pesticides, bacteria, petroleum residues (oil and grease), fertilizers, animal waste and metals.

BS/EACD commented that it would like to work with the commission to help reduce the impacts of

proposed disturbance activities without inhibiting local economic growth.  The BS/EACD commented that

it can provide tools and assistance to facilitate the implementation of the Edwards Rules and other aquifer-

protection programs.
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The commission responds that it would like to work with the BS/EACD to further these goals and has

directed the executive director to further explore this issue with the district.

LCRA stated that they view the proposed rules as being a responsible and moderate approach to the issues

posed by increased development.  Three components of the proposed rules are particularly important in

providing protection for the aquifer in the future: extending protection to the contributing zone; establishing

a water quality performance standard for runoff; and limiting the rate of runoff from new development.

The commission agrees with the comments and have adopted related rules, accordingly.

Travis County stated that it supports the continued public review process associated with the Edwards

Aquifer Rules and favors programmatic and rulemaking responses to reasonable, necessary and cost-

effective means of addressing specific, demonstrated water quality threats.  Travis County further

commented that this support is predicated upon the assumption that sufficient notice of the impending rule

changes was provided to both public and private sectors of the affected constituency.

The commission agrees with this comment and in response points out that this rule has been discussed

in the public forum since 1994.  As required by statute, the commission is required to hold annual

public hearings.  Three hearings were held in 1994.  The comments received at these hearings were

summarized in a report Edwards Aquifer Water Quality Protection Program, DRAFT 1994 Public

Comment Report.  The availability of the report was announced in the Texas Register with the Public

Comment Opportunity and Hearing announcement for the 1995 hearings.  News releases of these
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events were also provided to the local media.  Copies were distributed from the Field Offices, the

Edwards Underground Water District, and on the agency’s web site.  As part of a 60 day comment

period, three hearings were held on this document which outlined the phased approach the agency

intended to take to upgrade the Edwards Aquifer Protection Program and on the recommendations

for future rulemaking contained within the report.  The two comment hearings on the Phase I

proposed rules along with annual public comment hearing were held September 4 and 10, 1996.

Fifty-one commenters provided both general and specific comments on the overall proposal and on

the program during the 60 day comment period.  The Chapter 213 adoption preamble dated

December 17, 1996 Texas Register (21 TexReg 12125) identified several issues needing additional study

under Phase II of the rules for the program, such as contributing zone regulation, performance

standards for BMPs, and responsibility for maintenance of permanent BMPs.  The agency approved

work on the second phase of the Edwards Aquifer Rules on January 30, 1997.  This rulemaking has

been mentioned at the monthly agency regulatory forum.  This project has also been summarized in

the agency’s rule log (available on the agency Internet web site) with a telephone number to contact

for more information.  Public hearings on Phase II proposal and annual public hearing held May 4,

5, and 6, 1998.  During the 76 day comment period, the agency received comments from 328

individuals, local governments, state agencies, elected officials, developers, and consultants.  On

September 4, 1998, a letter was sent to all commentors for which the agency had an address which

provided follow-up on the status of the rule, when the rule would appear at commission agenda, and

how to obtain a copy of the draft rule to review--either from the local Field Operations Office or from

the agency web site.
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A commenter living in Comal County expressed no objection to measures taken to abate pollution over the

Edwards Aquifer Recharge Zone, parts of which are located in Comal County.  The commission responds

that it is appreciative of support by private citizens of measures necessary to protect water quality.

TCPS commented that the rules must acknowledge the relationship between water quality and water

quantity. Thus while the quality of the water as measured by TSS and other parameters should be protected,

stream base flow and aquifer recharge volume should also be maintained. Otherwise, pollutants will become

concentrated in the aquifer.

The commission agrees with the comment.  Although the regulation of ground water quantity is

beyond the jurisdiction of the agency.  The commission will consider the impacts to groundwater

when it reviews and takes action as a surface water right application pursuant to Texas Water Code

§11.134.  The commission will also work cooperatively with groundwater districts and authorities to

address the issue raised by the commentor.

A private individual commented that he lives out at Cypress Creek, and all the pollution that they have

found does not just come from the creek, but from what happens out from the creek and runs into it; thus,

it has to be addressed in a general rather than a specific way.  

The commission agrees with the comment and responds that the rules address the stormwater runoff

from regulated activities beyond the creek boundaries. 
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Two individuals commented that they believe that construction over any part of the aquifer should be

stopped.  Before building permits are approved to build homes, businesses etc., a detailed impact study

should be done.  

The commission does not agree with this comment. It is unnecessary to halt construction in order to

protect water quality.  Rather, those rules set forth the conditions under which construction may

proceed while still providing protection to water quality.  The purpose of the proposed new

Subchapter B is to regulate construction-related and post-construction activities having the potential

for contributing pollution to surface streams that enter the Edwards Aquifer recharge zone.  To

achieve that goal, the rule establishes a contributory zone which is located upstream (upgradient

topographically and generally north and northwest of the recharge zone where runoff from

precipitation flows downgradient to the recharge zone of the Edwards Aquifer in the counties or parts

of counties subject to Chapter 213).  Temporary and permanent best management practices (BMPs)

and measures must be implemented to control the discharge of pollution from regulated activities

during and after the completion of construction and technical standards for stormwater leaving a

regulated activity must be met.  Further, the rule requires the submission of a contributing zone plan

prior to commencement of new or additional regulated activities.  The plan must be approved by the

executive director before such activities may commence.  By regulating activities in the contributory

zone, the rule will protect existing and potential uses of groundwater in the Edwards Aquifer and

maintain Texas Surface Water Quality Standards consistent with Texas Water Code, §§26.011,

26.046, 26.0461, and 26.121. 



Texas Natural Resource Conservation Commission Page 35
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

Two individuals commented that the Edwards Rules need to be strengthened.  

The commission responds that the rules are based upon comments, studies, data and other

information indicating where the agency can provide better protection of the Edwards Aquifer.

MEC commented that the proposed rules appear to be an attempt by the commission to achieve the previous

goal of attempting to designate the Barton Springs and Barton Creek as an Outstanding National Resource

Waters (ONRW).  An ONRW designation would have a severe economic impact on new development and

would require costly retrofit to existing development.  

The commission responds that the intent of the rules is to regulate new activities having the potential

for polluting the Edwards Aquifer over all the regulated counties, and is not related to the ONRW

program, a survace water program under the Clean Water Act.   Currently, over 1.7 million people

in eleven counties rely upon the aquifer to meet their water supply needs. The rules are intended to

be proactive to protect public health by preventing the degradation of the Edwards Aquifer and its

recharge waters, rather than reactive, responding to pollution after the aquifer has become

contaminated.  At the same time, through its regulations, the agency seeks to impose only what is

reasonably necessary for this purpose.  The current rules do not address potentially contaminating

activities from urbanization in the contributing zone, do not provide for design standards for best

management practices and measures to prevent pollution that allows for certainty for development,

nor do they provide for assignment of responsibility for the maintenance of permanent best

management practices.  The proposed rules address these issues by using the requirements from the
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National Pollutant Discharge Elimination System (NPDES) general storm water permit during

construction, providing a post-construction total suspended solids (TSS) design standard, and

providing for the ongoing maintenance of best management practices during and after construction.

An individual commented that if wells are being clogged from siltation, then he suggests a program that

promotes the harvesting of cedar trees and planting grasses rather than more regulation.  

 The commission encourages the use of measures with demonstrated water quality protection benefits.

However, brush cleaing and vegetative buffer zones are not specifically mandated by these rules.

Rather they may be options used to meet required of performance standards.  The commission

further clarifies that the clearing of trees (cedar) and brush on sites used for agricultural activities

is not included in the definition of a regulated activity. 

An individual commented that although he agrees with the need to protect the aquifer, he believes the

language of the rule is tumultuous and indeterminate and written in a way only lawyers understand.  

The commission has attempted to promulgate rules which are clear and easy to understand; however,

some of the rule language is by necessity technical in nature. 

An individual commented that state law gives the highest priority of use to the domestic user; however, this

is not respected in the current law, which makes it unconstitutional.  Thus, the state law should be revised
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so that domestic use is once again the top priority, with irrigation, industry and finally recreation.  He

commented that the commission should emphasize the recharge of the Edwards Aquifer which seems much

better than the negative attitude of a limited resource that some people apparently believe cannot be

enhanced.  The BMPs suggested at Seco Creek strongly suggested a more positive attitude.  More recharge

can also be achieved by altering the course of streams to the more porous and permeable zones of the

Edwards Aquifer.  Also, the major source of leakage and loss of pressure is through openings in the crust

known as springs, and the most prolific is Comal Springs.  This uncontrollable leakage needs to be

controlled so that a constant volume of water could flow to the river interests downstream.

The commission responds that the comments are unrelated to the content or format of the rule

proposal.  The comments address water quantity issues and the management of the water quantity

of the Edwards Aquifer which are not within the purview or jurisdiction of the commission.  Further,

the comments do not address water quality issues related to the agency’s Edwards Aquifer Protection

Program or issues in the proposed rules.

An individual commented that land granted under a Sovereign retains the laws of the Sovereign regarding

certain rights, and no act of legislature can change this or alter this to satisfy anyone.  Research shows that

a lot of the property in the aquifer contributing zones and the aquifer itself are in Mexican land grants.  The

SOS Ordinance is mild, compared to the Law of the Sovereign that applies.  If these rules are applied to

all of the property which is under consideration, everyone will have ample water.
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The commission responds that the laws of Texas apply in this matter.  The Texas Natural Resource

Conservation Commission has the authority, under Texas Water Code (TWC) §5.103, to promulgate

rules necessary for the exercise of its jurisdiction and powers provided by the TWC and other laws

of Texas, and TWC §5.105 provides that the commission shall establish and approve all general policy

of the commission.  Section 26.011 of the TWC provides that the commission shall establish the level

of quality to be maintained in, and shall control the quality of, the water in the state.

The Edwards Aquifer is the sole or primary source of drinking water for over 1.7 million people.

Degradation to the quality of the water supply in the Edwards Aquifer caused by activities conducted

in the contributory zone and on the recharge and transition zones presents a real and substantial

threat to public health and safety.  The proposed rules will significantly advance the health and safety

purpose by regulating activities in the contributory zone and technical standards to achieve water

quality protection.  

The LCRA commended the commission for proposing updated rules which provide enhanced protection

for this valuable resource and that the commission is to be commended for moving forward on this issue.

LCRA continued that the high level of vulnerability of the aquifer, combined with the fact that well over

one million Texans rely on it for their drinking water, makes it imperative that the water quality of this

resource be provided ample protection. LCRA states that they have been implementing water quality

programs incorporating many of the components of the proposed Edwards Aquifer rules since 1990 and

that the draft rules have generally been well thought out and represent a responsible approach to the issue.
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LCRA concluded that addressing the potential threat posed by future development of the recharge and

contributing zones at this time is a farsighted step.  

The commission is appreciative of those supporting comments and will work with local entities such

as LCRA to provide the most cost effective means of protecting the states water resources.

EAA commended the commission for proposing revisions to the Edwards Aquifer Rules and believes many

of the proposed amendments to Subchapter A will strengthen and clarify the rules.  USFWS commented

that overall, the proposed changes to the Edwards Rules to include portions of the contributing zone and

performance standards for best management practices are a vast improvement over the former rules.

BS/EACD commented that the proposed rules include some improvements, and it is also commendable that

the proposed amendments recognize the need to avoid sealing sensitive features in order to maintain

recharge to the Edwards Aquifer. 

State Representatives Robert R. Puente, Leo Avarado, Jr., Christine Hernandez, John A. Longoria, Ruth

Jones McClendon, Arthur Renya, Bill Sielbert, Carlos Uresti, and Leticia Van de Putte stated that

protection of the Edwards Aquifer is an increasingly important matter for the commission and commend

the recent publication of proposed rules which would expand the jurisdiction of the Edwards Program to

include the contributing zone.  

AGRA and Travis County commented that they had reviewed the proposed rule revisions and are in general

agreement with their scope and intent and that the Edwards Aquifer is a vital water resource for over 1.75
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million Central Texans and is particularly sensitive to pollution from surface water sources.   CE and ASA

stated support for the commissions involvement in promulgating regulations to protect the Edwards Aquifer.

ASA continued that the commission’s action is a good thing and long overdue and that they support the

concept that the rules target all construction over the contributing zones of the Edwards Aquifer. 

EBA commented about their interest in the much broader issue of health and safety for the county in

unregulated areas and support the amended rule changes currently under consideration.  Ninety-seven

percent of the soil in Williamson county is classed as "severe" for septic tank use. In addition, much of the

Western part of the county lies over very critical fault areas that provide potential contamination avenues

for effluent into the Edwards, Trinity and other aquifers. To support the proposed changes a comment letter

and a report were attached regarding the critical conditions of the contributing zones in Western Williamson

county.

One hundred twenty-two individuals with TCWA expressed concerns about reports that the State of Texas

is not doing enough to protect the Edwards Aquifer. TCWA commented that they want stronger protection

of the Edwards Aquifer due to it being threatened by rapid urbanization.  

LWVSA and LWA commented that they commend the commission for its strengthening of these rules,

especially in the proposed implementation of water quality performance standards for stormwater leaving

a regulated activity, the design requirements for both temporary and best management practices, and the

extension of regulated activities to parts of the contributing zone of the aquifer.  APA supports the rules

as they are working towards the ideal goal of preserving the aquifer for future use. Two individuals
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commented that they are in support of these rules as they give the commission a way to begin to manage

the implications of water and wastewater outside unincorporated areas.  

Two individualscommented that they are in favor of more stringent rules and regulations to ensure clean

water for the people who are already living in Hays County.  As homeowners, they are concerned that all

the new development will negatively affect their water supply forcing then to drill deeper wells or go

without water.   ASC commented that they are in favor of more stringent rules as a means to protect the

aquifer. Two individuals commented that they are in favor of the proposed regulations as a means to protect

the water quality/supply.  

The commission acknowledges these positive comments on the proposed rules.

An individual commented that he is in support of the proposed rules as they are a way to manage water

quality using best management practices as long as it doesn’t infringe into the county’s business causing

four or five extra permits to build.  

The commission responds that nothing in this rule is intended to restrict the powers of any other

governmental entity to prevent, correct, or curtail activities that result or may result in pollution of

the Edwards Aquifer.  In order to avoid duplicative regulatory programs, the commission has added

new §213.4(a)(5) and §213.21(g) to provide for a local governmental entity to assume the rights,

duties, and responsibilities to review and either approve or deny Edwards Aquifer Protection Plans

under Subchapter A or Contributing Zone Plans under Subchapter B within its boundaries and
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monitor and enforce compliance with plans if the local government obtains certification from the

executive director. 

BW stated that in their estimation this program is unscientifically devised, politically motivated, unfairly

and unequally applied, and none of the commission’s business when BW is trying manage it themselves,

and they have just now started to get the tools to be able to do it.  BW concluded that they believe that it

would be appropriate for the commission to table the contributing zone concept for this time and let those

other agencies which have a legislatively-mandated responsibility for that geographic area do their job and

keep it at the local level.

The commission responds that the commission has a specific mandate to protection water quality and,

specifically, to protect water quality in the Edwards Aquifer.  Other state agencies and local

government have limited or no ability to adopt and enforce comprehensive regulations to protect

water quality of the aquifer as a whole.  However, to the extent certification can be provided to

qualified entities, the commission will avoid duplicative regulatory programs.

Public Benefit:

A number of commentors questioned the need and cost of these regulatory changes in general.  Representative

Krusee stated that his county cannot afford these costly changes for the dubious results that are promised.

BMC and SABR expressed similar concerns about the proposed rule.  An individual commented that he is

opposed to the proposed rules for Hays and Comal Counties.
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WPOA and fifty-nine Wimberley residents commented that they object and protest the commission proposed

regulations to be enforced in their area. They stated that it is not the building of homes or room additions that

will cause pollution to the Aquifer Recharge zone and that the proposal will not solve the problems of water

pollution to the aquifer.  They further commented that the EPA already has state regulations in effect dealing

with watershed for roads and other development.  They concluded that the rules will only make life miserable

for homeowners, and they do not want more government control. They stated that property values will also

fall because of expensive permitting needed to build in this area.

GDSCPP commented that regulations regarding protection of the Edwards Aquifer are needed both within

the recharge zone and the contributing zone of the Aquifer.  However, they are opposed to the proposed

revisions of 30 TAC Chapter 213 in their present form.  GDSCPP commented that both Hays County and the

City of Dripping Springs have regulations that are generally more restrictive on land development than other

similar-sized communities due to the lack of centralized sewer service and community-wide water

distributions systems in Hays County.  They further commented that urban and fringe suburban developments

are nonexistent in their area and the rules as proposed would certainly be overwhelming to their largely rural

community.

Finally,  Hays County stated that with the exception of areas immediately around Wimberley and Dripping

Springs, most commercial development and high density residential development is occurring along and east

of the IH 35 corridor, which is off the recharge and contributing zones. Much of the development in the more

sensitive areas is expected to continue to be fairly large lot residential subdivisions.  
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The commission responds that the rules seek to provide the most cost effective measures to protect

water quality only where necessary, based upon data, studies, and other reliable information while still

allowing for economic growth and the reasonable enjoyment of private property.  The commission’s

position is to be proactive in protecting the water quality of the Edwards Aquifer.  The commission has,

however, provided for certain exemptions in the proposed rule for developments that are not

anticipated to have potential, long-term water quality impacts to the Edwards Aquifer.  For instance

in the recharge zone, construction of single-family residences on lots that are larger than five acres,

where no more than one single-family residence is located on each lot, is not regulated under

Subchapter A.  An individual land owner who seeks to construct his/her own single-family residence

or associated residential structures on the site is exempted from the Edwards Aquifer Protection Plan

application requirements under this section (that requires a plan to be submitted and a fee paid),

provided that he/she does not exceed 20% impervious cover on the site.  Temporary erosion and

sedimentation controls are required to be used; however, no additional permanent BMPs are required.

In response to these and similar comments, the commission has also provided in the rules that other

permanent BMPs are not required when a site used for low density single-family residential

development has 20% or less impervious cover.  A plan is required to be submitted and approved and

temporary erosion and sedimentation controls are required to be used.  This exemption is required to

be recorded in the county deed records, with a notice that if the percent of impervious cover increases

above 20% or land use changes, the exemption of the whole site may no longer apply and the property

owner must notify the appropriate regional office of these changes.  In addition, the executive director

may waive the requirement for other permanent BMPs for multi-family residential development,

schools, or small business sites where 20% or less impervious cover is used at the site.  The same deed
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recording requirements as for single-family residential development are required.  A plan is required

to be submitted and approved and temporary erosion and sedimentation controls are required to be

used.

TAKINGS IMPACT ANALYSIS

PMC opposed the proposed changes to Subchapter A and B and believe what the commission is doing is

unconstitutional. TEW commented that they oppose the new regulations for development in the Edwards

Aquifer recharge zone extending into Williamson County and that government intrusion into the rights of

people to develop their own property are an insult to the constitution of both the United States and the State

of Texas.

The commission does not agree with these comments. The specific purpose of the rule is to regulate

activities having the potential for polluting the Edwards Aquifer and hydrologically connected surface

water to protect existing and potential uses of groundwater and maintain Texas Surface Water Quality

Standards.  The commission had prepared a takings impact assessment which explains that

promulgation and enforcement of these amendments to the rules could burden private real property

which is the subject of the rules to the extent necessary to protect water quality and public health and

safety.  However, this rulemaking is exempt from the Private Real Property Rights Protection Act

because this  action is taken in response to a real and substantial threat to public health and safety (see

Texas Government Code §2007.003(b)(13)) that may be caused by significant, existing or potential

threats to public water supplies.  The Edwards Aquifer is the sole or primary source of drinking water

for over 1.5 million people.  Many of these people use small, domestic wells not connected to a public
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water supply system.  Degradation to the quality of the water supply in the Edwards Aquifer caused

by activities conducted in the contributory zone and on the recharge and transition zones presents a

real and substantial threat to public health and safety.  Such degradation may be caused quickly

because of the relatively quick and direct recharge of the aquifer being surface water and the practical

difficulty in the remediating contamination in a ______ aquifer.   The proposed rules will significantly

advance the health and safety purpose by regulating activities in the contributory zone and setting

performance standards to achieve water quality protection.  These regulations are necessary to carry

out the stated authority of the commission to protect human health and the environment and otherwise

control water quality.  The rules impose no greater burden than is necessary to achieve the health and

safety purpose by providing flexibility to the applicant to choose the methods to be used to meet specific

water quality performance standards.

In addition, the commission does not believe that this rulemaking constitutes a regulatory taking under

the Fifth and Fourteenth amendments of the United States constitution.  These rules still allow for the

reasonable use and enjoyment of private property while providing for rewardable and necessary

measures for the protection of public health and safety through water quality protection.

The Texas Water Development Board adopted the proposed rule adding Williamson County to the

recharge zone on May 7, 1985 under its authority to regulate and promulgate rules, for the protection

of water quality in the state, under the then Texas Water Code, §§ 5.131, 5.132, and 26.011.  The

effective date of the new rule was May 21, 1985.  On March 9, 1990 the Texas Water Commission

adopted a rule that changed the scope of the transition zone in Williamson County.



Texas Natural Resource Conservation Commission Page 47
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

 

The Edwards Aquifer located in Williamson County serves as a source of drinking water for many

residents of Williamson County, including those people residing in the cities of Georgetown and Round

Rock, and many people relying on private wells located on their own property.  The geologic nature

of the Edwards Aquifer is such that activities conducted in near areas of significant recharge to the

aquifer pose a threat to the quality of groundwater.  The new rules provide for regulation of those

activities thought to have potential impacts on the water qualities of the Edwards Aquifer. 

SABR expressed concern of the loss of property rights by owners of land in areas being regulated by

proposed rules. AGCT questioned that this is a violation of property rights and the expanded definition  of

regulated activity may be a “taking” and would be unconstitutional. 

The TNRCC perform a takings impact analysis on each rule and the following is a summary of the

analysis for this rule.  The specific purpose of the rule is to regulate activities having the potential for

polluting the Edwards Aquifer and hydrologically connected surface water to protect existing and

potential uses of groundwater and maintain Texas Surface Water Quality Standards.  Promulgation

and enforcement of these amendments to the rules could burden private real property which is the

subject of the rules.  However, the following exception to the application listed in Texas Government

Code, §2007.003(b) applies to these rules.  The action is taken in response to a real and substantial

threat to public health and safety (see Texas Government Code §2007.003(b)(13)).  The Edwards

Aquifer is the sole or primary source of drinking water for over 1.5 million people.  Degradation to

the quality of the water supply in the Edwards Aquifer caused by activities conducted in the
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contributory zone and on the recharge and transition zones presents a real and substantial threat to

public health and safety.  The proposed rules will significantly advance the health and safety purpose

by regulating activities in the contributory zone and setting performance standards to achieve water

quality protection.  These regulations are necessary to carry out the stated authority of the

commission to protect human health and the environment and otherwise control water quality.  The

rules impose no greater burden than is necessary to achieve the health and safety purpose by

providing flexibility to the applicant to choose the methods to be used to meet specific water quality

performance standards.

REGULATORY IMPACT ANALYSIS

Powers commented that he is opposed to the proposed Edwards rules as they are unnecessary and extremely

complex.  

The commission does not agree that these rules are unnecessary and extremely complex. The rules are

necessary to protect the Edwards Aquifer,  the sole or primary source of drinking water for over 1.5

million people.  Degradation to the quality of the water supply in the Edwards Aquifer caused by

activities conducted in the contributory zone and on the recharge and transition zones presents a real

and substantial threat to public health and safety.

The Edwards Aquifer contributory watershed (contributing zone) is the area generally west or north

of the recharge zone containing the streams and rivers that arise in topographically higher areas and

flow downstream to eventually cross the aquifer’s recharge zone.  Water balance calculations by C.
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Woodruff (1984) comparing measured stream loss in the recharge zone of the aquifer with measured

springflow show that approximately 85 percent of the aquifers total recharge in the Austin segment of

the aquifer occurs in the beds of streams where they cross the exposed surface of the Edwards Group

rock units.  Therefore, polluted runoff entering these streams would also potentially impact the water

quality of the aquifer.  

A groundwater tracing study in Austin, Texas by the Barton Springs / Edwards Aquifer Conservation

District and the City of Austin has measured travel times and destination for water entering two

recharge points in Barton Creek and two points in Williamson Creek.  Preliminary findings of the dye

tracing study during 1996 - 1997 have shown relatively rapid flow rates of about half a mile per day

during very low aquifer flow conditions to about five miles per day from selected injection points

during high flow conditions to Barton Springs and Cold Springs.   Overall, the preliminary results

document the susceptibility of  the aquifer to pollutants sourced in recharge waters entering streams

and creeks that cross the recharge zone.  In the San Antonio area, aquifer recharge conditions are

similar to those in the Barton Springs segment and the percentage of recharge from stream loss should

also be similar.

As to the complexity of the proposed rules, setting forth technical requirements for the protection of

the Edwards Aquifer can be, by its very nature a complicated and technical subject.  However, the

agency has attempted to promulgate rules that are as simple and easy to understand as possible.  

Representative Krusee urged the commission to reject these proposed rule changes.
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In separate correspondence, the commission staff provided responses to each of the concerns listed

by Representative Krusee in his letter to the commission.  The commission believes that because over

1.7 million people in eleven counties currently rely upon the Edwards Aquifer  for their water supply,

degradation to the quality of the water supply in the aquifer caused by the activities conducted in the

contributing zone and on the recharge and transition zones presents a real and substantial threat to

public health and safety.  The changes to Subchapter A and the new Subchapter B are designed to

protect the Edwards Aquifer from regulated activities in the recharge and contributing zones. 

PS stated that they could not believe the commission was trying to impose additional restrictions on

individual property owners in the recharge zone and in a new 10 mile contribution zone. The commentor

asked when is all the hassle and taking of land rights going to stop. The commentor also stated that

commission should reconsider the proposed regulations and that there are enough developer regulations to

protect the aquifer. 

The commission does not agree with this comment.  The specific purpose of the rule is to regulate

activities having the potential for polluting the Edwards Aquifer and hydrologically connected surface

water to protect existing and potential uses of groundwater and maintain Texas Surface Water

Quality Standards.

The Edwards Aquifer contributory watershed (contributing zone) is the area generally west or north

of the recharge zone containing the streams and rivers that arise in topographically higher areas and
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flow downstream to eventually cross the aquifer’s recharge zone.  Water balance calculations by C.

Woodruff (1984) comparing measured stream loss in the recharge zone of the aquifer with measured

springflow show that approximately 85 percent of the aquifers total recharge in the Austin segment

of the aquifer occurs in the beds of streams where they cross the exposed surface of the Edwards

Group rock units.  Therefore, polluted runoff entering these streams would also potentially impact

the water quality of the aquifer.  Finally, the commission has sought to avoid duplication or conflict

with other applicable local and federal regulatory programs through local delegation agreements and

consistency with NPDES stormwater permit requirements.

PP commented that the commission should indefinitely postpone the establishment of new regulations

concerning the contributing zones of the Edward’s Aquifer. 

The commission believes that they are required by statute to protect public health by preventing

degradation of the Edwards Aquifer, rather than waiting to react to pollution only after the aquifer

has been contaminated. As described earlier in this preamble, the preliminary results of studies have

indicated the susceptibility of the aquifer to pollutants sourced in recharge waters entering streams

and creeks that cross the recharge zone.  Therefore, the Commission believes that it is necessary to

enact these proposed rules now, ahead of further development that may significantly affect water

quality.
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TK commented that they strongly disagreed with placing the primary burden for water quality on new

development; thus, he requested the commission hold the rules until an acceptable plan for retrofitting

existing construction is established. 

As stated in the proposed rule, regulated activities are any construction or post-construction activity

occurring on the contributing zone of the Edwards Aquifer that has the potential of contributing

pollution of surface streams that enter the Edwards Aquifer recharge zone.  The projected urban /

suburban growth in the recharge and contributing zone over the next ten years along with the

additional pollutant loading to the aquifer recharge waters is the subject of the proposed rules.  This

includes both residential and commercial construction.  Any existing residential or commercial sites

which undertake new construction will be required to meet the proposed regulations.  Obviously, new

regulations relating to construction requirements cannot apply to existing built-out-sites.  The

retroactive application of these rules to existing projects would be unfair to individuals who build

prior to the regulations being in place at the time of construction.  The commission does not believe

it is reasonable to retroactively apply these regulations.

Hays County objected to some portions of proposed rule changes contained in 30 TAC Chapter 213 revising

Subchapter A. In addition, all of the members of the court objected to parts of new Subchapter B as written,

and some objected to any extension of Ch. 213 rules into the contributing zone.  Hays County requested

that the existing rules be readopted as written and the proposed rules be withdrawn, amended as requested

and republished for public comment.
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The commission responds that part of this comment is addressed in the rules review section of this

issues of the Texas Register for §§213.1-213.2 and 213.11-213.14. The commission believes that they

are required by statute to protect public health by preventing degradation of the Edwards Aquifer,

rather than in reaction to pollution only after the aquifer has been contaminated. The preliminary

results of studies have indicated the susceptibility of the aquifer to pollutants sourced in recharge

waters entering streams and creeks that cross the recharge zone.  Therefore, it is necessary to enact

these proposed rules now, before the water quality is comprised.

The EAA believes many of the proposed amendments to Subchapter A will strengthen and clarify the rules.

The commission agrees with this comment.

USFWS commented that the text for the regulatory impact analysis states that no federal regulations exist

on setting technical standards in reference to federally financed projects that create significant hazards to

public health.  There may not be technical guidelines for a project capable of contaminating the aquifer,

but there is a groundwater monitoring list in 40 CFR Part 264 Appendix IX that has been adopted by the

state as its water quality standards for groundwater.

The commission agrees with this comment but reiterates that these rules do not exceed any federal

requirements relating to or applicable to the protection of the Edwards Aquifer, and therefore, no

Regulatory Impact Analysis is required.
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COA commented that the second paragraph, fourth sentence of the Regulatory Impact Analysis, stated that

“There is no federal law that specifically addresses construction activities that may impact the Edwards

Aquifer.” The NPDES general construction permit promulgated under 40 CFR 122.26 implementing

Section 402 of the Federal Clean Water Act (Federal Register Vol. 63 No. 31 Reissuance of NPDES

General Permits for Storm Water Discharges from Construction Activities) provides detailed restrictions

on construction activities regardless of their location.

The commission responds that the NPDES general construction permit regulates the discharge of

pollutants to hydrologically connected to surface water (stormwater) the intent of the program is not

to regulate the discharge of pollutants to groundwater. The commission reiterates that these rules do

not exceed any federal requirements, therefore, no regulatory impact analysis is required. 

AGCT commented that SB 633 requires state agencies, who plan to adopt a major environmental rule which

exceed state or federal law, to conduct a regulatory impact analysis of the rule. The commentor further

elaborated that the proposed rules are major and exceed any current state or federal law, and that a

regulatory impact analysis was not performed for this rule.  The commentor continued that in the case of

the proposed rules, the following questions arise: 1) what specific problems are the proposed rules

attempting to address, 2) what factors led to the determination that a new rule was necessary, and  3) what

were the results of the cost benefit analysis? The commentor also stated that the draft regulatory impact

analysis should be incorporated into the fiscal note which will identify the benefits the agency anticipates

from adoption and implementation of the rule, and that the agency describe alternative methods that were

considered for achieving the purpose of the rule and provide reasons why the alternatives were rejected.
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The commission responds that this rule does meet the definition of a “major environmental rule” as

that term is defined in §2001.0225 of the Texas Government Code, however the rules do not exceed

any federal requirements, therefore, no regulatory impact analysis is required.  The commission has

revised the wording of the preamble to clarify this issue.  The additional questions asked by the

commentor are addressed in this preamble.

SCW commented that under the "Regulatory Impact Analysis" heading of the preamble to the proposed

rules, the Commission acknowledges that the proposed rules are in fact a "major environmental rule" 30

Tex.  Reg. 3203 (1998).  However, SCW continues that the commission errs in concluding that the rule

does not result in any of the instances that would trigger the applicability of Texas Government Code

§2001.0225.  Subsection (a) of §2001.0225 lists four circumstances wherein the statutory regulatory

analysis is required.  Of those four, the commentor stated that the proposed rules effectuate the results

prescribed by two.  First, the proposed rule will exceed a standard set by federal law, and second, the rule

is to be adopted pursuant to the agency's general powers and not a specific state law.  The commentor

continued that the proposed Subchapter B would expand regulation to the Edwards Aquifer contributing

zone which is not currently regulated and this proposed protection plainly exceeds standards set by federal

law.  Additionally, the commentor stated that the statutory authority under which the commission is

proposing these rules is the agency's general authority to protect and regulate the quality of waters in the

state.  They conclude that proposal of a major environmental rule that is not pursuant to a "specific state

law" must include a regulatory analysis because no state law specifically requires the expansion of the rules

to the Edwards Aquifer contributing zone.  They concluded that the commission may not validly adopt the
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proposed rules without complying with the statute and preparing a regulatory impact analysis which

addresses each of the criteria set forth in §2001.0225(c) of the Government Code.

The commission responds that this rule does meet the definition of a “major environmental rule” as

that term is defined in §2001.0225 of the Texas Government Code.  However the commission

reiterates that a regulatory impact analysis is not required because none of the four conditions which

trigger such an analysis are met in this case.  Specifically, the rules do not exceed any federal

standard which exists for the protection of the Edwards aquifer or any other aquifer. In addition,

these rules are adopted pursuant to the authority found in §§26.046 and 26.0461 of the Texas Water

Code. 

ASA and PP commented that the proposed regulation exceeds federal law standards.  ASA stated that

federal law can not possibly anticipate every possible geological groundwater formation nor every

circumstance threatening such systems.  ASA continued that at best, federal law is a blunt instrument that

sets minimal standards, and it is up to the state and local entities to set specific standards in response to

local conditions and circumstances.  

The commission does not agree.  The rules do not exceed federal standards and therefore, not RIA

is required.  In this case, the state has proposed to promulgate rules in response to local conditions

and circumstances.  Degradation to the quality of the water supply in the Edwards Aquifer caused

by activities conducted in the contributory zone and on the recharge and transition zones presents a

real and substantial threat to public health and safety. 
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By regulating activities in the contributory zone, the rule will protect existing and potential uses of

groundwater in the Edwards Aquifer and maintain Texas Surface Water Quality Standards consistent

with Texas Water Code, §§26.011, 26.046, 26.0461, and 26.121.   The proposed rules will significantly

advance the health and safety purpose by regulating activities in the contributory zone and setting

performance standards to achieve water quality protection.

GSACC commends the commission for its past efforts to promulgate reasonable and credible rules that are

effective in protecting the quality of the water supply for the people of the Edwards region.  GSACC and

RECSA commented that unfortunately, they believe the proposed rules, while well-intended, will create

an unreasonably heavy burden on those private and public entities that design and build projects in the

regulated areas, without demonstrably protecting water quality.  GSACC encouraged the commission to

revise those areas of the proposed rules that relate to the contributing zone definition and the use of

performance standards. 

The commission responds the rules have been revised with regard to performance standards and the

scope of the contributing zone regulations has been revised to more closely follow the requirements

already in place under the Federal NPDES General Storm Water permit for construction activities.

Program Funding:

A number of individuals and entitites commented on the funding of the program.  State Representatives

Robert R. Puente; Leo Avarado, Jr.; Christine Hernandez; John A. Longoria; Ruth Jones McClendon;

Arthur Renya; Bill Sielbert; Carlos Uresti; and Leticia Van de Putte support the establishment of an
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ongoing annual or biennial inspection fee under the commission's  Edwards Aquifer Protection Program,

as allowed for under House Bill 1016 of the 75th Texas Legislature. This proposed rule is a positive step

forward for the program, but one which will leave the agency less able to meet the cumbersome demand

of administering the program without the additional resources for program monitoring and inspection which

an ongoing fee structure would provide. Among the changes last legislative session was an amendment to

Section 26.0461 (a) of the Texas Water Code to provide for the commission to levy fees for "...inspecting

the construction and maintenance of projects..." covered under the ongoing annual or biennial review of

property developments under the program's jurisdiction, in order to insure that pollution abatement

structures and other protection strategies outlined under the originally submitted plans continue to meet their

function and purpose.

Additionally,  SAWS recommended the commission establish an inspection fee program for the inspection

and enforcement of existing facilities for compliance with approved plans for the Edwards Aquifer

Protection Program. SAWS continued that this capability should be utilized with the implementation of an

inspection fee program under the recently passed HB 1016, which makes it is possible for the commission

to impose fees "for inspecting the construction and maintenance" of regulated sites.  SAWS suggested an

annual or biennial inspection fee be established for all sites with permanent pollution abatement measures

and that this additional fee would allow for the allocation of additional staff to conduct compliance

inspections.  SAWS also stated that the fee would also act as a reminder to responsible parties that they

have a continuing obligation to maintain their permanent pollution abatement measures.
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In addition,  APA commented that in terms of financial resources the commission should not restrict itself

to using fees collected from private landowners to enforce the regulations.  Rather, the primary

beneficiaries of the application of these regulations - the citizens of San Antonio - have resources that they

should contribute towards enforcement of these rules.

Finally, TCWA commented that they hope the commission will pursue other means of fee collection so that

the agency will be able to fund the ambitious goal of the amendments made in the Edwards rules.  They

are afraid that if the agency solely relies on fees to go through the enforcement process or to do record

inspection permitting, then this just escalates the development of the area.

The commission responds that the scope of the proposed rules do not address the fee structure for the

recharge zone.  Because of legal requirements under the Administrative Procedure Act, the

consideration of any changes to the rules outside the scope of the proposed changes such as the fee

structure would have to be taken up as part of a separate rulemaking.

SAWS recommended an annual report be produced documenting the Edwards Aquifer Protection Program

expenses and allocation of all Edwards Aquifer fees.  SAWS further commented that since HB 1016 states

that Edwards program fees "be used only for the commission's Edwards Aquifer programs", an annual

report documenting the proper disposition of all Edwards program fees should be produced.  SAWS also

commented that this document should be given to the Governor, members of the Natural Resources

Committee of the Texas House, members of the Natural Resources Committee of the Texas Senate, and

be available for public distribution at the Austin and San Antonio regional offices.
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The commission responds that Edwards Aquifer Protection Program fees are deposited into a special

account that is used solely for the support of the Edwards Aquifer Protection Program.  The

commission also notes, however, that in past years, funds from other TNRCC water programs have

been used to support the Edwards Aquifer Protection Program. 

BW stated that the Comal County representative on the Edwards Aquifer Authority board admitted in public

meeting here two weeks ago that the EAA has no resources to contribute to the enforcement or

implementation of these rules.  BW concluded that means the implementation of these rules is going to be

funded entirely by somebody else and that this is an unfunded mandate.  BW continued that they are a small

community and if this kind of thing comes in on them as an unfunded mandate, they may not even be able

to raise the tax monies in order to implement the programs that are there and are demanded.

The commission responds that the proposed rules would not create a new bureaucracy and will be

funded through the fees collected under the program.  The proposed rule will be implemented by the

existing agency staff in the regional offices.  Additionally, the proposed rules do not seek to duplicate

or conflict with local ordinances and regulations.  Applications are provided to the executive director

for approval, the agency conducts site inspections, and the agency is responsible for enforcement if

violations of the rules occur.  Local government is only involved in the review of plans if they so

desire.  In the recharge zone, the regional office will provide copies of applications to affected

incorporated cities, groundwater conservation districts, and counties in which the proposed regulated

activity will be located.  While local government is given the opportunity to review proposed plans,

there is no requirement that they review the plan.  As currently proposed, there is no review process
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for local government proposed in the contributing zone rules.  A local government entity (with

sufficient resources and jurisdiction) may seek certification of their program and conduct plan review,

approval, inspection and enforcement.  However, this is not a mandatory delegation or an unfunded

mandate for program assumption.  The rule does not delegate responsibility for maintenance to a

local municipal or county government.  Not all cities or counties which are covered by this proposed

rule have the ability to adsorb an unplanned for burden on their budget.  The transfer of maintenance

is between the applicant and the receiving governmental entity, has to be approved by the receiving

governmental entity. 

Fiscal Note:

A number of individuals and entities made comments an the fiscal note for the proposed rules.

Representative Shields, Representative Corte, Representative Krusee, BE, Hays County, GDSCPP,

Commissioner Burnett, TxCABA, RESCA, JMARE, SCW, SABR, TEW, BMC, TxDOT, TxDOT-SA,

BADC, ASA, Powers, LCRA, COA, GDSCPP, CECT, FSMC, HDR, VA, MEC, FSMC, PDE, JMARE,

and JE all commented on different aspects of the fiscal impact of the proposed rule.  A number of the

responses to the proposed rule addressed the issues of financial impact and cost of compliance. Generally,

some commenters felt that the proposed rules are onerous for single-family residential construction, would

impose unreasonable costs to home buyers, and would adversely affect affordability of moderate priced

homes. More than one commenter cited an estimate that a $1,000 cost increase in the median priced home

will exclude 30,000 additional buyers from qualification in Texas. In addition, comments were received

that expressed concern for additional burdens on state funded highway construction in the areas subject to

the rules and potential increased taxes resulting from higher road construction costs and maintenance.  



Texas Natural Resource Conservation Commission Page 62
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

Some commenters requested the commission to clarify if the fiscal note should be interpreted to mean that

the estimated cost of an engineering plan will add $1,000 to $2,000 to the cost of a new house. Other

commenters stated that the estimated engineering costs for plans are too low and the cost of installation of

BMPs should be included (estimated range, $5,000 to $65,000). Estimates of impact of the proposed rules

provided by commenters varied considerably, between $500 and $5,000 per lot for residential development.

Some commenters asked whether a detailed cost-benefit analysis had been done and others disagreed with

a presumption that the proposed rules did not impose additional costs to units of local government.

The commission responds that it has acknowledged in the preamble to the proposed rule that there

will be fiscal implications of the rules, particularly in the contributing zone of the Edwards Aquifer

which has not previously been regulated. The fiscal note to the proposed rules stated that the

anticipated cost to develop a contributing zone plan would range from $1,000 to $2,000 for projects

of typical size and description, but that these costs were variable and could be higher. This is

consistent with the statements of some commenters that the cited costs of plan preparation could be

too low for some projects.

Some commenters felt the cost estimates for permanent control structures were too low. The

Commission stated that the annual operating and maintenance cost of permanent control structures

could vary significantly, but estimated that costs for a typical or representative structure could

average between $1,000 - $2,000. To clarify, this is a cost estimate per structure - the total costs for

a project with more than one structure will be obviously higher. While some commenters have cited

examples where operation and maintenance costs of permanent structures exceed the Commission’s
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estimates, the differences in most instances are not substantial. The Commission feels that the

estimates are valid to the extent that they were represented to be applicable to an average or typical

project. However, it should be acknowledged that for some larger projects, or for structures requiring

specialized maintenance, the operational costs of these structures could be significantly greater.

The Commission did not provide a specific estimate of the actual construction costs of permanent

structures, but stated that these costs would be highly variable and site-specific. This is supported by

the responses to the proposed rule where commenters cited costs ranging from $5,000 to more than

$1,000,000 for construction of a permanent control structure. The Commission feels that the costs

imposed for construction of control structures are highly site-specific, but that these costs in the

contributing zone are not significantly different from the costs that have been incorporated in

developments on the recharge zone of the Edwards Aquifer for some time. However, in adopting this

rule, the Commission recognizes that, in addition to the engineering and operations and maintenance

costs of control structures,  there are significant costs associated with both the construction of such

features and the obligation to permanently set aside land for such uses. The Commission is generally

in agreement that the costs cited by commenters for construction of permanent structures are

reasonable, given the type and size of development to which they are related.

In response to the issue of affordability of housing as a result of the proposed rule, the Commission

acknowledges that statistically some percentage of home buyers will be excluded from qualification

for purchase based on some incremental increase in the price of a home. On a state-wide basis,

however, the number of potential home buyers within the affected Edwards Aquifer contributing zone
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that would be significantly affected by the potential cost increases imposed by this rule is anticipated

to be a relatively small percentage of the total number of home buyers affected. Also, while

acknowledging some potential impact on housing affordability, the Commission also points out that

the potential affects on housing affordability are less significant at housing prices above the median

and that median priced housing will be affected only to the extent that housing at this price level is

actually constructed and marketed within the contributing zone. In addition, the affects on housing

affordability in the contributing zone are not anticipated to be significantly greater than the affects

of current requirements in the recharge zone. Also, it should be noted that any affects of the costs

imposed by the proposed rules on residential development can be magnified or mitigated by changes

in other variables such as market demand for housing, interest rates, and costs of labor and

materials.

To clarify the cost implications to local government, the preamble to the proposed rules clearly stated

that there will be fiscal impacts to units of local government that undertake projects subject to the

proposed rules, particularly in the currently unregulated contributing zone, and that these costs will

be similar to those that would be imposed on any affected party. These costs to local governments

would also include the costs of operation and maintenance of permanent BMPs for locally sponsored

projects. The assumption of responsibility for operation and maintenance of BMPs by a local

government from another property owner or party is not mandated by the proposed rules, however,

and would occur only by joint, written agreement between the affected parties. The commission does

acknowledge, however, that a local government assuming such responsibility, as a result of its own

action, will assume the same costs as any other party under similar circumstances.
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The commission also feels that the rules as adopted represent a significant reduction in potential cost

when compared to the rules that were proposed. Most significantly, the exemption for areas of less

than 5 acres, and the exemption for projects of less than 20% of impervious cover, will preclude any

measurable cost effects on a significant number of potential developments, particularly smaller

projects and individual home builders. In addition, the revisions to the requirements imposed during

construction that are adopted are identical to existing federal general stormwater permit requirements

and will impose no significant additional cost to project sponsors and property owners beyond the cost

of submitting a copy to the Commission of the site plans already required by EPA. The proposed

application fee of $500 is also reduced to $250 in the rule as adopted.

As stated in the preamble to the proposed rule, the most significant cost implications of these rules

are the costs of construction, operation and maintenance of permanent BMPs in the currently

unregulated contributing zone of the Edwards Aquifer. Many of the potential costs can be mitigated

by site-specific design considerations, or avoided by adjusting the intensity or density of development.

The commission acknowledges, however, that for large projects that do represent intensive

development in the contributing zone, the costs of compliance with the rules as adopted could be

significant if not mitigated. The commission also acknowledges that these cost can be consistent with

estimates cited by commenters to the proposed rules.

The potential costs of compliance with the rules must also be evaluated in comparison to the potential

benefits of those provisions intended to protect the quality of the water in the Edwards Aquifer. The

specific goal of the rules here adopted is to avoid the costs of addressing degradation of water quality
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in the aquifer. The Edwards Aquifer serves as the sole source of drinking water for a population in

excess of 1.7 million people, including many private well owners. While it is difficult to quantify the

potential costs of not adopting these rules, it is the commission’s belief that the potential costs of

supplemental treatment or even temporary provision of alternate supply for any significant part of

this population of groundwater users justify the potential costs imposed on those projects that

represent the most intensive development in the contributing zone.

Technical Guidance Document:

MLK expressed concern  that a Technical Guidance document was not drafted simultaneously with the

proposals.  Guidance documents are central to the actual use and application of any technical rules.  MLK

requested that they and other interested parties be allowed to participate in the Technical Guidance's

drafting. MLK and TxDOT-SA requested that no new rules be adopted until the technical guidance

document is completed so that comments on both the rules and the guidance document can be prepared in

consonance.  

WGP commented that because of their technical nature, it is difficult, if not impossible, to comment on

these proposed rules without having information with respect to how they will be implemented.  They

continued that they understand that the commission staff has been working on a technical implementation

manual for some time and they strongly recommend that the proposed amendments not be adopted until a

technical manual is available for public review and can also be adopted.   
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PDE commented that any portion of the proposed regulations which makes reference to the Technical

Guidance Manual or Document should not be enforced or adopted until the Manual or Document has been

issued.  CPS stated that the definition of best management practices refers to a technical guidance document

prepared by the executive director, and the Edwards Aquifer Technical Guidance is currently under revision

and is not yet available for public use.

TxDOT expressed concern that much of the impact of the proposed rules is dependent on the technical

guidance manual, which is still being developed.  TxDOT stated that it is difficult to make informed or

quantitative comments on the impact of the proposed rules and suggested that the guidance manual and the

rules are interdependent and recommended that they be developed, reviewed and adopted simultaneously.

TxDOT-A and TxDOT-SA commented that there are several sections in the proposed rules that make

reference to technical guidance prepared by the executive director. They continued that to date, they have

not had an opportunity to review this information and that this makes it difficult for them to determine the

impact these rules will have on our ability to address transportation-related safety and mobility issues in

the Austin and San Antonio areas as well as in other areas within their district boundary that will be

affected by these rules.  They requested an opportunity to read and possibly comment on this technical

information prior to the adoption of the final rules.   

BE and PDE stated that the agency should develop the technical guidance simultaneously with any proposed

rules which rely on them because several crucial issues are only partially explained in the rules and cannot

be reviewed without the backup technical guidance. 
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DHA commented that there are many technical questions that arise from the way the rules are proposed

without the technical guidance rules (BMPs); thus, they ask that a continuance be given to adoption or the

proposed rules until such time that technical guidance is considered jointly.

TxDOT stated that since the main purpose of a performance standard is to guide the design of the BMPs,

they recommend that performance standards not be adopted in rule form but used only in the guidance

manual.  They continued that adopting the performance standard as guidance only would allow for

flexibility and the opportunity to make changes as the technologies progress. 

The commission responds that technical guidance documents provide guidance to the regulated

community for complying with adopted rules.  The technical guidance document for best management

practices (BMPs) for the Edwards Aquifer Protection Program will provide information related to

the Edwards Aquifer Protection Program rules and will recommend specific design standards for

pollutant removal required by 30 TAC Chapter 213.  It will include a broad range of temporary and

permanent structural and non-structural BMPs that are used on a nationwide basis and that will

continue to provide a high level of protection to the water quality of the aquifer.  Criteria that an

entity must meet in order to receive a permit or other authorization, or requirements that are

enforceable must be implemented through the rule making process.  The commission also responds

that the proposed rule can be adopted with a delayed implementation date to coincide with the

issuance of the Edwards Aquifer Technical Guidance Manual.  The commission also notes that the

proposed rule references technical guidance recognized by or prepared by the executive director.  In

the absence of an agency-prepared technical guidance manual, current Edwards Aquifer Protection
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Plan applications direct applicants to utilize guidance established by the City of Austin or the Lower

Colorado River Authority for temporary and permanent best management practices. 

TxDOT stated that they have significant literature and research on highway runoff and BMP effectiveness

and that they will share these resources with the commission in the development of the technical guidance

manual and/or to support our comments.   

The commission appreciates TxDOT’s cooperation.

Phased Construction Projects:

A number of individual entities commented on the applicability of the new rules to phased construction

projects.  WE commented that virtually all developments take place in several steps.  Unless the

development is a single or small tract, one can reasonably expect construction to occur in stages.  The

consideration of these stages should be included in the rules.  The proposal of a project and its intended

infrastructure does not necessarily lead to the actual development occurring.  Being such, consideration

should be given to the individual elements of the regulated activities that occur at a given time.  Thus, it

is recommended that the staff consider the development of guidelines directed at the stages of development.

This would not be unlike the requirements of other jurisdictions with similar water quality control criteria.

Additionally, Smith commented that in order to eliminate the potential for abuse and speculation required

under the proposed rules regarding the speculation on the possible end users in commercial developments,

most cities and other regulators utilize a streamlined process which requires the initial developer to provide
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controls only for the subdivision infrastructure and requires specific site plans for the end users based on

a real use of the property at the time construction actually occurs.

In addition,  MB commented that this rule will have widespread financial implications to development.

Some projects have a preliminary plan of a large development that is to be developed in phases.  While a

preliminary plan is approved by a governmental entity for a large tract, the individual phases are later

submitted and approved piece by piece by those governmental agencies and the commission.  If these

developments were suddenly required to meet the requirements of Subchapter B, significant unplannable

financial setbacks would be incurred.  The proposed rules should address how landowners with phased

developments could not be damaged by changing the rules while a project is in progress.

The commission responds that phased developments that received TNRCC approval and which have

been constructed within the approval period will not need to make additional submittals if the

approved water pollution abatement plan included the different phases of construction that are yet

to be constructed.  The commission also notes that language has been added to the proposed rule that

provides for regulated activity occurring in the proposed redefined recharge zone or in the

contributing zone, activities will be considered to have commenced prior to the effective date of the

rules and therefore not subject to the rules if the applicant has received all necessary federal, state

and/or local approvals; and if either on-site construction directly related to the development has begun

or construction commences within 6 months of the effective date of the rules.

Statutory Authority:
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Representative Krusee questioned under what specific statutory authority is the commission acting under

to write rules for the Edwards Aquifer Contributing Zone?

These amended sections are proposed under Texas Water Code (the code), §5.103 which provides the

commission with the authority to promulgate rules necessary for the exercise of its jurisdiction and

powers provided by the code and other laws of Texas, and §5.105 which provides that the commission

shall establish and approve all general policy of the commission by rule.  Section 26.011 provides that

the commission will administer the provisions of Chapter 26 of the code and establish the level of

quality to be maintained in and control the quality of the water in the state.  Waste discharges or

impending discharges are subject to rules adopted by the commission in the public interest.  This

section also grants the commission with the powers necessary or convenient to carry out its

responsibilities.  

Section 26.341 recognizes that it is the policy of the state to maintain and protect the quality of

groundwater and surface water resource from certain substances in underground and aboveground

storage tanks that may pollute groundwater and surface water resource, and §26.345 allows the

commission to develop a regulatory program regarding underground and aboveground storage tanks.

Additionally, §26.046 requires the commission to hold annual public hearing to receive evidence from

the public on actions the commission should take to protect the Edwards Aquifer from pollution.  The

Edwards Aquifer is defined as that portion of an arcuate belt of porous, waterbearing limestones

trending from west to east to northeast through Kinney, Uvalde, Medina, Bexar, Kendall, Comal,

and Hays counties, respectively and as defined in the most recent rules of the commission for the
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protection of the quality of the potable underground water in those counties.  Based upon a petition

from city of Round Rock and the concurrence of county government, the regulations were extended

to Williamson county in July 1986.  Northern Hays county was added in September 1985, as a result

of a request from a local elected official with support from the community.  Travis county entered

the program in March 1990 based upon a petition from the City of Austin with support from others.

Section 26.0461 of the code  allows the commission to impose fees for inspecting the construction and

maintenance of projects covered by plans and for processing plans or amendments that are subject

to review or approval under the commission’s rules for the protection of the Edwards Aquifer and

for inspecting the construction and maintenance of projects covered by those plans, §26.121 prohibits

unauthorized discharges to waters in the state.  Section 26.401, establishes  the goal for groundwater

protection in the state to be that the existing quality of groundwater not be degraded. This goal of

nondegradation does not mean zero-contaminant discharge.  The policy of the state is also provided

in §26.401 to be that discharges of pollutants, disposal of waste, or other activities subject to

regulation by state agencies be conducted in a manner that will maintain present uses and not impair

potential uses of groundwater or pose a public health hazard.  Section 28.011 authorizes the

commission to make and enforce rules for the protection and preservation of groundwater quality.

Texas Health and Safety Code, §361.024 provides the commission with the authority to promulgate

rules consistent with the Solid Waste Disposal Act and standards of operation for the management

and control of solid waste.   Texas Health and Safety Code, §366.012 provides the commission with

the authority to adopt rules governing the installation of on-site sewage disposal systems.
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Need for Special Edwards Rules:

Representative Corte questioned whether setting special standards for the Edwards Aquifer is appropriate.

He continued that it is his understanding that it is incumbent upon regulatory agencies to apply rules and

standards equitably across the board.

The Edwards Aquifer is unique in Texas.  This aquifer has been recognized by both the state and

federal legislatures as needing special protection because of its vulnerability to contamination and its

importance as a high quality water supply.  The commission and its predecessor agencies have

administered special water quality protection rules for the aquifer for approximately 28 years.  The

rules to protect the water quality of the Edwards Aquifer apply equitably across all geographic areas

subject to regulation under this program. 

The importance of protecting the quality of the water in the Edwards Aquifer was recognized in 1970

when the Texas Water Quality Board issued the first regulations for the protection of the aquifer.

The importance of protecting the aquifer also inspired the development of the federal Sole Source

Aquifer (SSA) program in 1974.  The Gonzalez Amendment to the Safe Drinking Water Act,

sponsored by Representative Henry Gonzalez (San Antonio), established the U.S. Environmental

Protection Agency (EPA) program for the designation of SSAs and the review of federally-funded

projects for aquifer water quality impacts.  The Edwards Aquifer in the San Antonio Region was the

first federally-designated SSA in 1974 and the model for the program nationwide.  A portion of the

Barton Springs segment was designated by EPA in the mid-1980s.  Under this program, projects
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which receive federal funds such as highway construction and housing construction projects, and

which may contaminate the aquifer so as to create a significant hazard to public health, are subject

to EPA review for water quality impacts.  This aquifer is the only designated SSA in Texas.

The special protection of the Edwards Aquifer is also supported by the various powers and duties that

the legislature has given to the commission.  The Edwards Aquifer is provided special recognition

under §26.046 of the Texas Water Code (the code), which requires the commission to annually hold

a public hearing to receive evidence from the public on action the commission should take to protect

the Edwards Aquifer from pollution.  The Edwards Aquifer is defined in the code as that portion of

an arcuate belt of porous, waterbearing limestones trending from west to east to northeast through

Kinney, Uvalde, Medina, Bexar, Kendall, Comal, and Hays counties, respectively, and as defined in

the most recent rules of the commission for the protection of the quality of the potable underground

water in those counties.  Based upon a petition to the agency from the city of Round Rock and the

concurrence of county government, the regulations were extended to Williamson County in July 1986.

Northern Hays County was added in September 1985, as a result of a request to the agency from a

local elected official with support from the community.  Travis County entered the program in March

1990 based upon a petition to the agency from the City of Austin with support from others.

The Legislature also has provided special funding to the commission to conduct its Edwards Aquifer

Protection Program.  Section 26.0461 of the Water Code allows the commission to impose fees for

inspecting the construction and maintenance of projects covered by plans and for processing plans

or amendments that are subject to review or approval under the Commission’s rules for the protection
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of the Edwards Aquifer and for inspecting the construction and maintenance of projects covered by

those plans.

The uniqueness of the aquifer’s hydrology and geology has been described by the Texas Water

Development Board on its web site:

“Water from the aquifer is primarily used for municipal, irrigation, and recreational purposes;

approximately 54 percent is used for municipal supply.  San Antonio, which obtains its entire

municipal water supply from the Edwards aquifer, is one of the largest cities in the world to rely

solely on a single ground-water source.  The aquifer feeds several well-known recreational springs and

underlies some of the most environmentally sensitive areas in the state.

Recharge to the aquifer occurs primarily by the downward percolation of surface water from streams

draining off the Edwards Plateau to the north and west and by direct infiltration of precipitation on

the outcrop. This recharge reaches the aquifer through crevices, faults, and sinkholes in the

unsaturated zone.  Unknown amounts of ground water enter the aquifer as lateral underflow from

the Glen Rose Formation. Water in the aquifer generally moves from the recharge zone toward

natural discharge points such as Comal, San Marcos, Barton, and Salado springs. Water is also

discharged artificially from hundreds of pumping wells, particularly municipal supply wells in the

San Antonio region and irrigation wells in the western extent.
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In the updip portion, ground water moving through the aquifer system has dissolved large amounts

of rock to create highly permeable solution zones and channels that facilitate rapid flow and relatively

high storage capacity within the aquifer.  Highly fractured strata in fault zones have also been

preferentially dissolved to form conduits capable of transmitting large amounts of water.  Due to its

extensive honeycombed and cavernous character, the aquifer yields moderate to large quantities of

water.  Some wells yield in excess of 16,000 gallons per minute (gal/min), and one well drilled in

Bexar County flowed 24,000 gal/min from a 30-inch diameter well.

Due to its highly permeable nature, the Edwards aquifer responds quickly to changes and extremes

of stress placed on the system.  This is indicated by rapid water-level fluctuations during relatively

short periods of time.”

The unique vulnerability of the Edwards aquifer to contamination was documented in 1989.  The

Texas Water Commission conducted statewide mapping to classify the relative vulnerability of all the

major and minor aquifers in the state to manmade contamination.  The agency used the DRASTIC

system to determine relative vulnerability using the following parameters:  depth to water, annual

recharge, aquifer media, soil media, topography, vadose zone impact, and hydraulic conductivity.

Because of its hydrogeologic character (as discussed above), the Edwards Aquifer ranked as the most

vulnerable major aquifer in the state to manmade contamination.  It is considered to be more

susceptible to pollution from contaminants deposited on or flowing over the recharge zone than other

aquifers in the state.
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Oil and Gas Transportation Pipelines

USFWS commented that it is unclear as to what agency has jurisdiction over pipelines transporting refined

products such as gasoline, diesel, etc. and asked if it is the commission.

The commission responds that the Railroad Commission of Texas is the agency with jurisdiction over

pipelines.

BW commented that she is opposed to any further action on Subchapter B of Chapter 213 relating to the

Edwards Aquifer Contributing Zone which violates clear legislative intent of Senate Bill 1 which is now

being implemented through Water Development Region L and Trinity Aquifer Regional Sub-group; thus,

she recommends that the Water Development Regions should be given time to develop plans for their areas.

BW stated that at this time this rule is premature in the face of the water development regions which are

currently in the process of being organized statewide.  Region L is just now beginning to become organized

and a water development and management organization put in place by the legislature in order to develop

water management plans.  An attempt to put this contributing zone plan into place is rank interference with

another governmental agency which is now attempting to do its job.  

The Commission responds that although water quality is critical to ensuring adequate future water

supplies for the State of Texas, the subject matter and the regulatory program of the proposed rules

is unrelated regional water planning under Senate Bill 1 and is not within the purview of the Texas

Water Development Board or its designated regional planning groups.  The Commission disagrees

with the commenter‘s contention of conflict between the proposed rules and the regional planning



Texas Natural Resource Conservation Commission Page 78
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

process.  Indeed it is complementary to providing a safe and affordable future supply of water for

Texas.  Senate Bill 1 requires the development of a regional plan for water resource development and

use.  However, the protection of water quality is the primary responsibility and mandate of the

commission and local districts and other entities under a number of specific state laws.

Delegation to Local Governments:

Hays County commented that to the extent possible, pollution prevention plans for creeks and aquifers are

most effective, and most acceptable to the public, when administered on a local level.  Hays County stated

that it has already taken steps to protect stormwater quality by increasing minimum lot size requirements.

In the recharge and contributing zones, acreage requirements range from one to five acres and that this

effectively limits densities, reduces impervious cover, and generally protects against heavy sediment

loading.  Hays County continued that its rules also provide development incentives for:  1) the use of

secondary treatment OSSF systems which generally result in cleaner effluent, lower organic and bacterial

loading of the soil, and lower overall site disturbance;  2) rain water collection systems which result in less

well borings into the aquifer, less demand on the aquifers and limiting runoff obtained through rainwater

capture; 3) lots served by public water wells, and surface water sources; and 4) narrower road surfaces,

where appropriate which equates to reduced site disturbance.  Hays County stated that they encourage site

development incorporating the removal of cedar trees and the reintroduction of native grass species which

strengthens groundwater reserves and reduces natural erosion.  Similarly, GE commented that since

commission staff falls far short of the number necessary to implement the Edwards Rules; thus, the

commission might consider implementation of the rules by counties through a local process, including

audits by the State, similar to the process used to implement the state onsite waste water system regulations.



Texas Natural Resource Conservation Commission Page 79
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

The commission responds by stating that the rules provide a mechanism for delegation of the Edwards

Aquifer Protection Program to local governmental entities in new §213.

Avoidance of Duplicative Regulatory Programs:

A number of persons and entities commented on the potential for the rules to impose unnecessary

duplicative regulatory programs.  Commissioner Molenaar and Kinney commented that Hays County has

already rewritten their Subdivision Rules, Wastewater Rules, and has implemented the use of Rock Burms

and Silt Fencing.  They continued that they are working on other methods to prevent silt run off into our

creeks.  Commissioner Molenaar stated that he could understand the commission implementing Recharge

Zone Rules over the Contributing Zone if Hays County was not making an effort to try and prevent flood

water run-off pollution and concluded that the county can continue to regulate itself and control their own

destiny and that more rules and regulations is not the answer.

Additionally,  BS/EACD commented that the rules should consider the possibility of delegating the review

and enforcement of the Edwards Rules by local authorities.  SAWS recommended that the commission meet

with all interested regional parties to discuss how other agencies may be able to help with the administration

of the Edwards Aquifer Protection Program. SAWS commented that based on the commission’s staffing

limitations, SAWS recognizes the need for additional resources to adequately administer the Edwards

Aquifer Protection Program and that other regional agencies, including SAWS, may be able to provide

assistance and additional resources.  In addition,  WE commented that the proposed rules appear to neglect

the other regulatory jurisdictions that have water quality rules in effect many of these rules may or not be

more restrictive ... than that proposed.  However, it is quite possible that dual jurisdictional conditions will
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exist in several areas.  This duality will cause undue expenditures by the proposed developer of regulated

projects, whether public or private.

In addition to these expenditures, there may be undue confusion as to which jurisdiction has authority. WE

further commented that these elements should not be left in an undetermined manner.  Therefore, WE

recommended that the staff identify and negotiate with the governing authorities that are within the

regulated area.  Such negotiations should be considered in the rules for the clarification of the truly

governing authority.  

Smith also commented that the rules should include a reasonable attempt to coordinate or maintain a

consistent review process in these overlapping jurisdictions, such as LCRA’s policy to defer to local

regulations which meet the same goal of improved water quality.  Finally,  MB commented that within the

City of Austin, Subchapter B merely provides another hoop for a developer and engineer to jump through.

By City ordinances, most developments are required to meet the requirements of these regulations anyway.

MB continued that requiring commission approval merely means more bureaucratic red tape with little or

no change in factors effecting water quality.  MB stated that currently, applications that are in the recharge

zone which meet the City of Austin's requirements for erosion controls, structural controls, recharge

features, and sewage collection systems are readily approvable by the commission.  MB concluded that it

does not makes sense to have to spend the money and time to obtain executive director approval when they

already have stringent requirements enforced by the City of Austin.  MB suggested that perhaps an inter-

local agreement with the City of Austin would be beneficial.  
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As provided under Texas Water Code §5.103, TNRCC is the state agency with jurisdiction over the

state’s water quality program including issuance of permits, enforcement of water quality rules,

standards, orders, and permits, and water quality planning.  Development in the Edwards Aquifer

recharge and contributing zones threatens water quality in the state and therefore is subject to

regulation by TNRCC.  Because TNRCC is charged with the protection of the state’s water, TNRCC

has proposed rules which are to be uniformly applied to the areas within the recharge and

contributing zones.  However, under Texas Water Code §26.175, the commission may enter into

cooperative agreements with qualified local governments for the delegation of commission progress.

Accordingly, in §213.4(a)(15) of the rules, TNRCC has included specific criteria and conditions for

local assumption of the state program.  In addition, a model cooperative agreement was created and

published in the Texas Register concurrent with the proposed rulemaking  in response to public

comment received in Phase I of the creation of the Edwards Aquifer Rules.  Specifically, the

commenters suggested delegation of approval  and enforcement authority to certain local agencies that

have sufficient resources to implement the review and approval process.  According to some

commenters, such delegation would enhance environmental protection and speed up the review and

approval of water pollution abatement plans.  

The model cooperative agreement was developed and made available for review that would be entered

into between the TNRCC and local governments.  Under the agreement, TNRCC delegates the

review, approval, inspection and enforcement of Edwards Aquifer Protection Plans to local

governments that have sufficient resources and jurisdiction to perform those responsibilities.  Such

agreements would be entered into pursuant to §§26.175 and 5.229 of the Texas Water Code.
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FSMC also commented that local rule changes in Williamson County that increase the minimum lot sizes

to 1 acre for lots served by water lines and 2 acres for lots on water wells should be evaluated as the

commission  looks at the various factors which can effect water run-off into the surface waters of the state.

The commission responds that the TNRCC adopts rules establishing the minimum requirements for

the programs over which the legislature has given the TNRCC responsibility and the local counties,

cities, and regulating entities may establish regulations which meet or exceed them.

Fryer commented that a separate permit process (regarding residential development) imposed by the State

on top of that at the County level is not acceptable.  Permits for all development should be available to the

homeowner from one office.  The proper means of control is for the State to enable the County to have

more control over development.  

TNRCC is the agency with jurisdiction over the state’s water quality program including issuance of

permits, enforcement of water quality rules, standards, orders, and permits, and water quality

planning. TWC 5.013.  Development in the Edwards Aquifer recharge and contributing zones

threaten water quality in the state and therefore are subject to regulation by TNRCC.  

TNRCC has proposed a model cooperative agreement under which the program could be delegated

to local governments.  The model cooperative agreement was developed and made available for

review that would be entered into between the TNRCC and local governments.  Under the
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agreement, TNRCC delegates the review, approval, inspection and enforcement of Edwards

Aquifer Protection Plans to local governments that have sufficient resources and jurisdiction

to perform those responsibilities.  Such agreements would be entered into pursuant to

§§26.175, 5.229 and 7.351 of the Texas Water Code. 

LWV commented that they support cooperation among local governments and underground water

conservation districts as well as other authorities in an effort to protect the Aquifer from pollution.  In

addition, measures for the protection of drinking water sources like Austin's recent action to buy land in

the watershed or the purchase of easements are two additional protection strategies that should be explored.

TNRCC is the agency with jurisdiction over the state’s water quality program including issuance of

permits, enforcement of water quality rules, standards, orders, and permits, and water quality

planning. TWC 5.013.  Development in the Edwards Aquifer recharge and contributing zones

threaten water quality in the state and therefore are subject to regulation by TNRCC.   The rules

apply to anyone engaging in regulated activity within the recharge and contributing zone, regardless

of whether they are also within a local government’s or another agency’s jurisdiction, and are

protective of the entire area covered by the rules.  However, TNRCC encourages local government’s

to take additional measures that are within their power to protect water quality in their jurisdiction.

Horlacher commented that the commission should coordinate local governments and agencies throughout

the recharge zone to ensure that the rules protect the entire area.   Similarly,  BMC asked if the rules take
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precedence if local jurisdictions already impose stringent regulations affecting the Edwards Aquifer

Recharge and Contributing Zones.

TNRCC is the agency with jurisdiction over the state’s water quality program including issuance of

permits, enforcement of water quality rules, standards, orders, and permits, and water quality

planning. TWC 5.013.  Development in the Edwards Aquifer recharge and contributing zones

threaten water quality in the state and therefore are subject to regulation by TNRCC.   The rules

apply to anyone engaging in regulated activity within the recharge and contributing zone, regardless

of whether they are also within a local government’s or another agency’s jurisdiction, and are

protective of the entire area covered by the rules.

Where a local authority currently has rules or ordinances governing the pollution of the Edwards

Aquifer, both local and state requirements must be met.  The existence of local regulations does not

exempt anyone engaging in regulated activity under these rules from the state’s rules. 

In §213.4(a)(5) of the rules, TNRCC has included specific criteria and conditions for local assumption

of the state program. 

RECA and SCW commented that the EPA has promulgated extensive stormwater regulations, including

regulations which encompass construction activities and that the proposed rules target construction activities

which must already comply with federal regulations.  RECA commented that much of the proposed rules
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appear to be a duplication of the EPA's regulations and SCW continued that the duplicity of the regulations

is unnecessary.  

The commission responds that the requirements for temporary BMPs in the rules are similar to the

applicable, technical requirements in the NPDES general permit for construction activities.  This was

done to avoid conflict with related federal requirements.  However, the federal permit does not

address post development BMPs necessary for the continued protect of water quality.

They stated that the proposed Subchapter B is more burdensome than the EPA General Permit for

Construction Activities.  SCW continued that under the General Permit, a party must file a Notice of Intent

prior to commencing the construction project.  However, the proposed rules under Subchapter B go further

by requiring the party to file an application and obtain approval of the project prior to the beginning.  SCW

concluded that this requirement will undoubtedly increase costs and create delays.  

The commission disagrees with the comment.  The commission believes the proactive process specified

in the rules which provides for water pollution abatement plans to be submitted and approved by the

commission prior to the commencement of regulated activities will expedite the development process

by eliminating the potential for plans to be found to be noncompliant with applicable requirements

after the initiation of regulated activities. 

RECA and TxCABA noted that the commission should enact an agreement to administer stormwater quality

by contract with EPA.  
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The commission has received approval of its application with EPA to assume delegation of the NPDES

permitting program.

RECA and TxCABA commented that the proposed rules exceed federal standards for both temporary and

permanent structural controls because the federal standard for temporary is a goal of 80% removal of TSS,

not a mandate and there is no performance criteria for permanent structures established by EPA in either

existing Federal Register rules or the pending NPDES Phase II rules.  TxCABA also recommended

adopting EPA standards for structural controls.

RECA and TxCABA also commented that the proposed rules exceed federal standards for both temporary

and permanent structural controls because the federal standard for temporary is a goal of 80% removal of

TSS, not a mandate, and there is no performance criteria for permanent structures established by EPA in

either existing Federal Register rules or the pending NPDES Phase II rules.  TxCABA also recommended

adopting EPA standards for structural controls.

The commission disagrees with the comment.  The commission has adopted the requirements of the

NPDES general permit for construction activities in the rules.  The requirements for storm water

BMPs specified in the rules are the same requirements specified by EPA/NOAA for new development

in the “Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal

Waters”.  EPA has no other standards for structural controls. 

ASSESSING CUMULATIVE IMPACTS
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USFWS states that it is not clear how the proposed rules address cumulative impacts of projects that

together may pose potential significant adverse impacts to water quality.  SOS, ASC, LWVSA and LWV

commented that a GIS database containing the areas, location, type, and intensity of 111 existing and

proposed development in the aquifer recharge and contributing zones must be developed and maintained

as a basis for assessing the cumulative effects of development on the aquifer.  Similarly, TCWA commented

that the agency must use better information and data gathering, including using GIS systems.  TCWA

suggested the agency pursue and follow the same pattern that they have done in the surface water program

under the source water assessment provided under the reauthorized Safe Drinking Water Act.   In addition,

GEOS commented that a master map or database of previously performed geologic assessments and WPAPs

would be of great benefit as a way to identify and review previously performed assessments, particularly

with regards to the concept of assessment integration.  

The commission responds that while the suggestion to require submission of Edwards Aquifer

protection plan information in an electronic GIS-compatible format would contribute to the ability

of the agency and others to cumulatively assess development impacts, such a change in the agency's

application process is resource intensive and not currently feasible at current staffing levels.  The

commission plans to study the GIS issues in future research efforts regarding cumulative assessment

and the requirement will be considered in future rule proposals.  The Commission notes that water

pollution abatement plans, including geologic assessments, are on file with the agency and are

available to the public for reference and comparison. 
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SCW stated that the rules do not require studies or the collection of data to measure the effectiveness of the

expansion of regulations into the contributing zone.  SCW continued that the rules are costly and

burdensome without providing for any way to accurately measure the cumulative effects of the required

controls and that at this pace, the regulated community will be continually imposed upon without any kind

of justification, until the end of time.  

The commission responds that appropriate methodologies are not currently available to specifically

address total loadings which might impact the aquifer and which would fairly address the cumulative

effects of widely varying kinds of development.  At this time, much of the Edwards Aquifer Recharge,

Transition Zone and Contributing Zone is undeveloped.  The proposed regulations are a proactive

step intended to regulate activities that can affect the quality of the groundwater in the Edwards

Aquifer, thus protecting the existing and potential uses of these water resources before they are

substantially impacted.  In addition, the large amounts of data necessary to provide reasonably

accurate results have not been compiled into electronic format for the necessary data analyses.  The

commission has made no change to the rules at this time in response to these comments.

A number of individuals and entities commented upon the adequacy of scientific studes to support the rule

changes. Hays County stated that they believe that as a part of any new rule implementation process there

should first be sound scientific studies demonstrating their need.  Hays County recognized that if

development trends continue there is an increasing potential threat to the aquifer from stormwater

contamination resulting from increased sediment loading as well as associated bacteriological and chemical

pollutants.  They continued that at such time when stormwater monitoring establishes the presence of non-
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point source pollution threats to the aquifer, and with regional cooperation and planning, the court will

consider supporting amendments to Chapter 213.  In addition,  JE and Commissioner Molenaar stated there

is no evidence that shows these additional rules and regulations are necessary. Commissioner Molenaar

stated that he is against this proposal for that reason.  Additionally, Pesi and Sneckner commented that they

are adamantly opposed to the excessive regulations that these rules impose upon citizens.  They both want

to see concrete scientific evidence that shows that regulation is the only option because this will drastically

lower their property values.  Also, PP and SCW commented that the proposed rules fail to identify any

quantitative studies of the benefits to the Aquifer from prior years of regulation of activities in the recharge

zone.  How do we know the controls imposed on the recharge zone have worked or have been cost

effective?  For that matter, there may be alternate controls which may be more effective, but which have

not been evaluated.  In addition, Representative Krusee questioned what exactly is the problem that the

commission is addressing with these rules?  If the rules are addressing a water quality problem, where has

there been a degradation in water quality and how will it be remedied by adoption of these rules?  BMC

asked why is the commission proposing these rule changes and what is wrong with the current regulations

over the recharge area.  Additionally,  MLK commented that they commend the executive director and his

staff for what has obviously been long hours in developing these rules and acknowledge that the Texas

Legislature has charged the commission with taking a proactive approach to the Edwards Aquifer.  That

is, the agency's mission is to protect the quality of the aquifer prior to it becoming impacted.  They

continue that this mission is made more difficult because, as is stated in the preamble to the rules, "... the

precise effect of specific water quality management practices upon groundwater quality has not been

determined."  MLK concured concurred with that statement and believes that it properly identifies the

difficulty in designing and proposing water quality protection for the Edwards Aquifer and in complying
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with such a program.  MLK continued that while the commission must and should be proactive in

protecting the Edwards Aquifer, it is doubtful the Legislature intended for the agency to over-regulate the

area.  MLK continued that the agency should base any new regulations, or expansion of the current

regulations, on sound science.  MLK suggested that the first step in doing so should be to determine what

problem exists or what indications that a problem may be forthcoming, and how to address that problem.

MLK stated that it does not appear that the commission has any criteria for determining an incipient

problem and hence, it is not possible to take that first step.  They concluded that the preamble did not

identify any likelihood that the current rules do not adequately protect the aquifer, but only state that the

proposals apply to activities that "have the potential for polluting the Edwards Aquifer," a qualitative

assessment.  MLK urged the commission to consider the existing scientific evidence, what it shows and be

persuaded only by hypotheses based on scientific or technical evidence.  They emphasized that the issue

is not that the "activities" mentioned in the proposals should not be regulated, instead, their chief concern

is whether the expansion of regulation is needed to protect the aquifer.  Finally, RECA commented that the

proposed rules fail to identify any quantitative studies of the benefits to the Aquifer from the years of

regulation of regulated activities in the recharge zone.  How do we know the controls imposed on the

recharge zone have worked or have been cost effective?  For that matter, there may be alternate controls

which might work better, but which have not been evaluated.  

The commission responds that USGS and NURP studies indicate contaminated stormwater runoff

from construction post development activities have the potential to impact water quality.   At this

time, much of the Edwards Aquifer Recharge, Transition Zone and Contributing Zone is

undeveloped.  The proposed regulations are a proactive step intended to regulate activities that can
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affect the quality of the groundwater in the Edwards Aquifer, thus protecting the existing and

potential uses of these water resources before they are substantially impacted.  Preventing pollution

of the waters of the Edwards Aquifer is more economically feasible than trying to clean the waters

after the water quality has been degradated to unsafe levels.

Commissioner Burnett questioned if there is any hard evidence that shows construction in the contributing

zone causes pollutants in the Edwards Aquifer.

Because of the relatively limited construction activity that has occurred so far in the contributing

zone, the Edwards Aquifer does not yet show evidence of water quality degradation due to

construction activities in the contributing zone.  However, population and economic projections

indicate that such development will begin to increase in the near-future.

SCW and RECA stated that the proposed rules fail to justify, other than on a qualitative basis, the reasons

for expansion of regulation into the Edwards Aquifer contributing zone, and due to the absence of concrete

information that the current controls are effective, it is premature to expand the controls to the contributing

zone. TxDOT expressed concern that the regulated area is being expanded without any indication that the

existing rules have been insufficient in protecting the water quality of the Edwards Aquifer.  WGP

commented that before amending and expanding the scope of the current Edwards Rules, the commission

should make a determination, based upon the results from water quality monitoring or other studies, that

the existing Edwards Rules are in fact not working and that revisions are necessary in order to provide

enhanced water quality for those projects covered by the rules.
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The commission disagrees with these comments.  Currently, over 1.7 million people in eleven counties

rely upon the aquifer to meet their water supply needs. The intent of the rules is to be proactive to

protect public health by preventing the degradation of the Edwards Aquifer and its recharge waters,

rather than reactive, responding to pollution after the aquifer has become contaminated. The Texas

Water Development Board estimates that by the year 2000, almost 2.7 million people will reside

within the regulated counties (almost a 30% increase from 1990).  By 2010, more than 3.3 million

people will have moved into the area, with their associated residences and businesses.  Most of this

explosive urban growth will be concentrated in Bexar, Comal, Hays, Travis and Williamson counties.

Many of these people will be living and conducting business over the recharge zone and contributing

zone of the Edwards Aquifer.  The  rules address this issue by using the requirements from the

National Pollutant Discharge Elimination System (NPDES) general storm water permit during

construction, providing a post-construction total suspended solids (TSS) design standard, and

providing for the ongoing maintenance of best management practices during and after construction.

The agency also has researched the relationship of the contributing zone to the aquifer and incidents

of water quality degradation and has concluded that regulation of activities related to the urbanization

of this area is necessary.

The commission is proposing these rules to protect the water quality in this vital resource by

regulating certain activities having the potential for polluting the Edwards Aquifer and hydrologically-

connected surface water.  At the same time, the agency seeks to impose only what is cost-effective and

reasonably necessary for this purpose in order to allow for continued economic growth for this region.

In addition, the Commission directed staff to revise the proposed rule to utilize the new EPA  NPDES
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general permit for Storm Water Discharges from Construction Activities in Region 6 which was issued

by the EPA on July 6, 1998. In doing so, the Commission conformed the requirements of these

proposed Edwards rules with requirements that owners/operators of construction sites would have

to meet anyway during construction to satisfy EPA requirements both in the contributing zone and

in the recharge zone. This will reduce both the complication and the costs associated with meeting the

proposed rules. The only additional requirement under the proposed Edwards rules is that after

construction is completed, owners/operators would have to install controls to ensure that storm water

coming off of a developed site meets water quality standards. This is often achieved by constructing

settling basins or buffer zones of vegetation and is necessary to protect the aquifer long-term. This

is a new requirement for the contributing zone but has always been required in the recharge zone.

BMC asked have engineering studies been prepared by the commission supporting the proposed changes?

The commission has not prepared additionaly, new engineering studies.  Rather, the commission

based the rules on existing studies, data and other relevant information.

RECSA asked the commission to carefully consider the full ramifications of these proposed changes before

adopting them because there is no credible evidence that existing rules have not been completely successful

in protecting water quality...a goal that no one challenges.
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The commission agrees that the previous rules have been successful in addressing regulated activity

in the Recharge Zone, but do not currently address potential impacts from future development in the

contributing zone. 

 ASA commented that, regarding the statement made by the Real Estate Council of Austin that the rule does

not identify studies showing the benefits from the years of regulation in the recharge zone and that local

efforts undertaken to protect the aquifer may be inadequate for several reasons such as 1) protecting the

aquifer to protect Barton Springs for the purpose of contact recreation exceeds that required for a source

of treated drinking water; 2) Austin’s jurisdiction does not cover enough of the Edwards Aquifer to

effectively protect the entire resource; 3) earliest regulations were weaker than those in place now and many

projects affecting the aquifer are grandfathered under the earlier, less adequate regulation; and 4) other

home-rule cities within the aquifer region have adopted less stringent regulations than Austin, undermining

the positive benefits of the efforts within Austin’s jurisdiction. ASA continued that it is not surprising that

the end result of Austin’s efforts to regulate development within a fraction of the aquifer region are not

easily quantifiable; however, neither has it been shown that development within the region can continue

without serious harm to this natural resource; in fact, studies undertaken by USGS, the Edwards Aquifer

District, the City of Austin and other lead to the opposite conclusion.   

The commission agrees that the proposed regulations are a proactive step intended to regulate

activities that can affect the quality of the groundwater in the Edwards Aquifer, thus protecting the

existing and potential uses of these water resources before they are substantially impacted.  Preventing
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pollution of the waters of the Edwards Aquifer is more economically feasible than trying to clean the

waters after the water quality has been degradated to unsafe levels.

TxCABA questioned how can the whole City of San Antonio develop over the aquifer with no measurable

change in water quality if there is a scientific basis to justify the cost of these controls?  

The commission states that the vast majority of the City of San Antonio is developed over the confined

portion of the Edwards Aquifer which is not as vulnerable to contamination as the recharge zone (an

unconfined portion).  The majority of the city overlies rock units that provide natural protection to

the aquifer by not allowing the infiltration of surface water to the aquifer.  In contrast, the area

around the northern part of Loop 1604 is in the recharge zone and has been subject to recharge zone

regulations since 1970.  The City of San Antonio has recently adopted ordinances to protect the

aquifer in this area as growth began to intensify in this area.

BS/EACD stated that studies should be conducted to estimate the loading of pollutants and changes in

recharge volumes to the aquifer from sites developed under the Edwards Rules.

The commission agrees the studies identified in the comment would be beneficial, however, the

commission does not have the resources necessary to conduct these studies.  The commission would

welcome any assistance that may be provided by local districts.
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The COA suggested the development and enforcement of a Total Maximum Daily Load (TMDL) for the

watersheds in the Edwards Aquifer Recharge Zone.  If the commission does not adopt the nondegradation

performance standard for permanent BMPs, then an approach similar to the TMDL process should be

adopted for stormwater discharges to creeks that contribute to the Edwards Aquifer Recharge Zone.  A

TMDL-like process applied to the aquifer would establish criteria specifying maximum pollutant loads for

watershed stormwater discharges by stream segment.  TMDLs are needed to establish a framework for

watershed-based and regional management of the Edwards Aquifer.  They stated that the benefits of the

TMDL approach would include simplifying the regulatory requirements for performance of BMPs and

employing uniform standards for entire watersheds because currently there are multiple local, county, and

state jurisdictions in operation in the affected area of this rule which have unique and sometimes

inconsistent requirements for development.  If a TMDL-like approach is adopted as part of the Edwards

Rules, then applicants, regulatory entities and groundwater quality will benefit from the consistency and

technical support for the resulting restrictions on development.

TxDOT suggested that the Total Maximum Daily Loads (TMDL) initiative is an example of how a

regulatory program should be implemented and should begin with a scientific, quantitative assessment to

identify problem areas and their sources.  They conclude that by using this method, limited resources can

be targeted at priority pollution problems and therefore the results are achieved in the most cost effective

manner.

The commission currently has plans to develop Total Maximum Daily Loads (TMDLs) for four

surface waterbodies which recharge the Edwards Aquifer over the next ten years.  These waterbodies
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are as follows: Lower Leon Creek, Salado Creek, Onion Creek, and Barton Creek.  It should be

noted, the commission does not enforce TMDLs.  TMDLs are implemented through existing  state,

regional, and local  programs.  

The commission agrees, TMDL-equivalent procedures would be a useful approach to managing water

quality in the Edwards Aquifer.  However, the commission does not have the resources necessary to

implement a TMDL program beyond the state’s existing obligations under the federal Clean Water

Act.

COA stated that the agency is currently developing TMDLs for priority stream segments on the 303(d) list

of impaired water bodies.  The COA recommends that a TMDL also be developed for the Edwards Aquifer

that is protective of biological resources that are dependent upon the aquifer, in addition to consideration

of public health effects.  They suggest that nutrient concentrations be maintained at background levels in

order to minimize impacts to aquatic organisms and to minimize potential nuisance growth of aquatic plants.

The COA does not recommend that drinking water standards alone be considered because significant

increases in nutrients may be permitted with deleterious effects on the aquatic biota.  This application to

aquatic life protection is consistent with the purpose statement in 30 TAC 213.1 and 213.20.  The COA

concluded that if an Edwards Aquifer recharge TMDL is not possible under the current commission

program, then at least TMDL's for the primary recharge creeks designated as segments, Barton Creek

(Segment 1430) and Onion Creek (Segment 1427) should be developed.
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The commission currently has an obligation under the federal Clean Water Act to develop TMDLs

in Barton Creek and Onion Creek.  These studies will primarily address constituents which are

responsible for impairing beneficial uses as defined in the state’s Surface Water Quality Standards.

According to the 1998 Clean Water Act Section 303(d) List for the state, the constituent of concern

in Barton Creek is fecal coliform bacteria and in Onion Creek the constituent of concern is total

dissolved solids. 

Moyar commented that TNRCC needed to establish a protocol for offering research grants for studies of

permanent stormwater controls and BMPs that may be obtained by universities and other institutions.

These data accumulation efforts could be integrated with regulatory agency monitoring at a comparatively

low cost.  

The commission notes that the TNRCC does not currently have a program or protocol, nor does it

have appropriated funds, specifically for offering research grants for studies of permanent

stormwater controls and BMPs.  Grants from the Environmental Protection Agency, however, are

available for a wide range of environmental projects.

A number of individuals and entities commented on the adequacy of agency personnel resources to

administrator and enforce the Edwards Aquifer program.  Hays County stated that for the existing §213

to be effective, there must be adequate staffing to insure timely review of permit applications, and periodic

field compliance reviews.  Hays County further commented that presently this is a serious program

deficiency.  WPOA and fifty-nine Wimberley residents stated that the state offices that are currently in
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charge of regulations are understaffed and are unable to enforce the existing regulations.  Additionally,

SAWS, PDE, LWVSA, and LWA commented that the addition of the Contributing Zone will require a

significant increase in staff at the regional level.  SAWS continued that the Preamble states that the fiscal

impact to the commission from the Contributing Zone will be an "increase in costs associated with the

review of applications and plans" and from maps provided with the proposed rules and discussion with

agency staff it appears that the addition of the Contributing Zone will approximately double the area

currently regulated under the Edwards Aquifer Protection Program.  SAWS recommended that additional

staff be added, as needed, to the local commission offices to handle the increased workload to be generated

by the addition of the Contributing Zone to the area regulated under the Edwards Aquifer Rules.  In

addition,  RECSA commented that the development process in Bexar County, of which the commission

often is an integral part, has slowed considerably.  Staff is already overworked, and extended review times

often cause costly delays to projects in the area, with no apparent offsetting benefit.  For the commission

to adopt new regulations, or revise existing ones, without adding the staff at the regional offices to carry

out these changes, is counter-productive.   SCW also commented that a key factor in the implementation

of any new rule or regulation is the sufficiency of agency staff and resources to manage the additional

workload and the commission has acknowledged the expected increase in workload -- even making deletions

and changes prior to publication of the proposed rules, in an attempt to deal with the problem.  SWC

continued that the agency's resources are fixed until the Legislature increases their appropriation.  SWC

concluded that increasing regulations while not being able to procure additional staff and resources

exacerbates the problems associated with parties obtaining sufficient review and approval of plans in a

timely manner so as to not delay construction.
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The commission responds that the Field Operations Division has developed a streamlined review

process to allow the Edwards Aquifer Protection Program to operate more efficiently and to

significantly reduce the plan review period.  This includes the requirement that certain plans have

the seal of a registered professional engineer.  This process is in place and will allow for more field

inspections to regulate compliance.

The commission responds that the Texas Legislature has imposed a limit on the number of employees

the agency may employ.  The TNRCC is working within those legislatively imposed limits to provide

staff to meet all its needs, including the Edwards Aquifer Protection Program.

SAWS, LWVSA, and LWA recommended the commission allocate additional staff for the San Antonio

regional office. LWVAS and LWA commented that the four full-time Edwards staff members in San

Antonio must handle 77% of the recharge zone, and that the addition of the contributing zone will only

further dilute their efforts.  SAWS commented that the commission regional staff is not equitably divided

between the San Antonio and Austin regional offices.  To provide the same level of service and compliance

in both the Austin Region and San Antonio Region, SAWS stated that changes should be made in how

staffing allocation decisions are made.  They suggested that staffing allocations should reflect the following:

the amount of the Edwards Aquifer Recharge Zone (EARZ) and Edwards Aquifer Contributing Zone for

which each regional office is required to provide compliance activities; the number of Water Pollution

Abatement Plans (WPAP) approved since permanent pollution abatement has been required (this number

would reflect the volume of inspection and/or compliance work that needs to be done to assure compliance

with existing plans); the total number of submittals, including technical requests, received annually; and
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the number of WPAP submittals received annually.  SAWS continued that basing staffing allocation on

more factors than just the number of WPAP submittals received by a particular region would more

accurately reflect the total workload of each region and would allow for more equitable staffing between

the regions.  SAWS stated that for example, the Austin region has 6 full time Edwards staff members (and

one TXDOT liaison) to cover approximately 23% of the Edwards Aquifer Recharge Zone while the San

Antonio region currently has 4 full time Edwards staff members to cover approximately 77% of the

Recharge Zone.  They continued that the addition of the Contributing Zone area will only make these

existing staffing problems more severe.  

The commission notes that program staffing is based on program workload which is defined as the

number of applications received by each regional office.  For fiscal year 1997, the Austin Regional

Office reviewed 68% of all Edwards Aquifer protection plans received by the agency and the San

Antonio Regional Office reviewed 32%.  While the ancillary duties enumerated above  are generally

directly related to the number of plan reviews, they are not specifically considered for staffing

distribution.

GVA commented that the review of applications for regulated activities on the recharge and contributing

zones should not be constrained to a particular time period so that the commission staff should have the

option of taking as much time as needed to carefully review each application so as to assure water quality

protection.  The commission could raise fees for permit applications or other related fees to pay additional

staff to assist in this process. 
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The commission responds that the proposed rule requires each Edwards Aquifer Protection Plan be

certified by a Texas Registered Professional Engineer.  This certification will greatly reduce the

necessary plan review period by the executive director and will allow more time to be dedicated to

field inspections and compliance monitoring.  The commission also responds that the agency is unable

to raise application fees solely for the purpose of increasing staffing levels. 

MEC commented that they would like to see an evaluation of the costs for implementation of these rules

with the impact on the commission staff identified.  

The commission responds that the proposed rule is intended to streamline the review of Edwards

Aquifer Protection Plan applications by requiring a Texas Licensed Professional Engineer to sign,

seal, and date technical portions of the applications thereby reducing the staff time spent performing

technical reviews.  This rule requirement will allow more time for the staff to conduct follow-up

inspections at approved sites and pursue enforcement as necessary.

APA commented that they understand that the commission does not have adequate enforcement field

personnel to adequately enforce the rules as they are written.  They believe that enforcement needs to be

from the perspective of assisting the private landowners to comply with the rules, not simply to discover

noncompliance and to force people to hire specialists to provide guidelines or management plans.  

The commission responds that staff are employed to work with individuals and companies to help

them understand and comply with the many rules and regulations the agency.  In keeping with the
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public trust placed on the commission by the legislature, the agency has developed and is

implementing a consistent enforcement policy, including regionally initiated orders which provides

enforcement authority for field staff to directly address violations.

PUBLIC NOTIFICATION

A number of persons and entitites commented on the public notice provided for the proposed rule.  BMC

asked was public notification of the proposed rule changes sent out to affected property owners, and if not,

what method of notification was utilized?  BMC also asked if affected municipalities been notified of the

rule modifications?

Peterson and Urbanec commented that they were concerned that the hearings held on the proposed rules

were not well publicized so the attendance was small and not representative of the entire community.  They

requested an extension of the deadlines so that more people could be informed.  They commented that

nothing should be done at present since the water quality problem is at least six months away.  Love

commented that all of these proceedings have been kept very secretive and advertised in an extremely poor

manner.  Cawley commented on his concern that everyone in his community found out about the hearing

after it was too late to really make plans.  He wanted to know how the agency goes about publicizing a

hearing.  Finally, JMARE commented that the commission appears to be “quietly” trying to enact this

regulatory action without proper response from the public. OHBPA commented that the commission needed

to have additional public comment periods. OHBPA continued that although, they understand the original

comment period was published in the Register, it is their belief that most Texans do not read this
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publication on a regular basis and that every citizen should have the opportunity to be informed of the

proposed rules and comment upon them.  

The commission published the proposed rules in the Texas Register on March 27, 1998, 23 TexReg.

319.  In addition, that Texas Register publication notified all interested persons that public hearings

would be held in Wimberley on Monday, May 4, 1998, at 7:00 p.m., at Bowen Intermediate School,

located at 14501 Ranch Road 12, Wimberley; in Austin on Tuesday, May 5, 1998, at 10:00 a.m.. In

TNRCC Office Complex, Building E, Room 201S, located at 12100 Park 35 Circle, Austin; and in

San Antonio on Wednesday, May 6, 1998, at 7:00 p.m., in the City Council Chambers, located at 103

Main Plaza, San Antonio.  The hearings were structured to receive oral and written comments by

interested persons.  The commission has also held work sessions to discuss the rules on July 16, 1998

and July 30, 1998.  These sessions were open to the public and announced in the Texas Register on

July 24, 1998 and July 10, 1998.

In addition, a press release was issued on March 4, 1998 announcing the proposed rules.  On April

23, 1998, a press release was issued regarding the beginning of the hearings listed above.  On May

8, 1998 a press release was issued regarding the extension of the comment period for another 30 days,

in addition to the original 45 day comment period. Letters were also mailed to state legislators

regarding the publication of the rules and the extension of the comment period. 
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Notice of these rules was consistent with the requirements of Texas Government Code §2001,

Subchapter B, Rulemaking. The commission believes that these efforts provided the public with

sufficient opportunity to be informed of the proposed rules and provide comment.

TEW stated that the public comment period ended the same day the only map of what areas are included

ran in the newspaper.  

The commission responds that the areas included in the recharge and contributing zones were

identified in maps published in the Texas Register on the same day that the proposed rules were

published, March 27, 1998 and have been available on the agency web site from the date the rule was

proposed.  

Moyar commented that the commission needed to enlist the cooperation of stormwater control and BMP

owners in a public relations campaign.  Since many of the newly-constructed stormwater sedimentation

basins are located in highly visible areas on commercial sites, it would be beneficial if well-known

businesses demonstrated their support for protecting the water resources by helping explain the purpose of

these stormwater controls.  This program would be voluntary and costs would be absorbed by businesses.

The TNRCC recognizes that public outreach programs are essential for the success all environmental

programs, including the Edwards Aquifer Protection Program.  While the comments are quite valid

and will be considered by the Edwards Aquifer Protection Program, there will be no rule change.
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USFWS commented that in the preamble under the general explanation of the proposed rule for the new

Subchapter B, they recommend changing "industrial and residential sites" to "residential and non-residential

sites," to cover the broad spectrum of regulated uses covered under the rules and maintain consistency with

wording throughout the remainder of the rules. USFWS commented that Texas Water Quality Standards

need to be cited as Texas Surface Water Quality Standards (§§307.1-307.10). USFWS commented that

under the discussion of other rules that provide protection to the aquifer the phrase “containment of USTs

are provided in Chapter 213" is vague and should be broadened to containment of leaks from USTs.

The commission responds that corrections to the proposal preamble are beyond the scope of the

adoption preamble.

Hays County supported those changes redefining aquifer boundaries and most definition changes.

The commission acknowledges the comment.

COA suggested that in the definition for (1)(A) Abandoned well, the term "operable" should be added prior

to the word "good."  Additionally, Austin wanted to know how was a water well determined to be

“abandoned” if not pumped for six months?  

The commission responds that the definition is derived from Chapter 32 of the Texas Water Code

regarding Water Well Drillers.
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USFWS commented that the revised definition for best management practices appears to encompass only

technology-based structural controls.  They suggest that the definition be expanded to include non-structural

controls, such as impervious cover limits and setbacks from creekbeds and other sensitive recharge features.

These non-structural controls are known to protect water quality and require little or no maintenance.

Although non-structural controls may not be mandatory under the rules, they warrant discussion as viable

and efficient alternatives to structural controls. 

The commission disagrees with the comment that the revised definition of BMPs encompasses only

technology-based structural controls.  The rule defines BMPs very broadly to include both pollution

prevention and pollution control practices, including non-structural as well as structural controls.

The commission believes there are many valid BMPs, including structural and non-structural

controls,  which can potentially be used to meet the requirements of the §213 rule.  The commission

will recognize BMPs which can be used to meet the requirements of the §213 rule in technical

guidance being prepared by the executive director.  Applicants will be able to choose the BMPs which

are best suited to their site conditions and circumstances to meet the requirements of the §213 rule.

USFWS also recommended that the agency consider developing an incentive program (e.g., fewer

regulatory requirements) to encourage the implementation of nonstructural controls.

The commission has included an incentive to encourage the implementation of non-structural controls

by exempting low density development from requirements to implement stormwater BMPs.
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USFWS commented that no mention is made of the types of structural controls (e.g., dams, silt fences) in

defining BMPs.  It would be helpful to give examples to help define the range of items that would qualify

as structural controls.

The commission agrees that such examples would be helpful but would be more appropriately

presented in the technical guidance being prepared by the executive director.

USFWS commented that to be effective at protecting water quality, particularly during construction,

temporary and permanent BMPs should be in place and fully operational prior to initiating construction.

The commission responds that the proposed rule requires that temporary erosion and sedimentation

(E&S) controls or other controls described in the approved Edwards Aquifer Protection Plan must

be installed prior to construction and maintained during construction.  Temporary E&S controls may

be removed when vegetation is established and the construction area is stabilized.  The agency may

monitor stormwater discharges from the site to evaluate the adequacy of temporary E&S control

measures.  Additional controls may be necessary if excessive solids are being discharged from the site.

BE commented that the definition of commencement of construction should also include sitework associated

with such physical facilities, and that a statement should be added to insure that a sewage wet well is not

included in this definition.
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The commission agrees that the definition of commencement of construction should include any

regulated activity/sitework associated with the construction of a project and that a lift station should

not be included as a prohibited activity; therefore, the rules have been changed appropriately.

BS/EACD commented that in the definition for geologist, that "hydrology" implies surface water studies

and should be changed to "hydrogeology" to indicate groundwater studies.  BS/EACD commented that the

proposed rules do not remedy one of the most significant problems of the existing rules - that many of the

assessments currently submitted by "geologists" are either poorly trained, follow poor methodology in

assessing recharge features, or for other reasons often fail to identify or properly assess potential recharge

features on site.  Greater accountability is necessary for geologists performing the geologic assessments.

Geologists should be certified by the commission to be capable of performing the assessments and could

be based on educational background and work experience. BS/EACD continued that as proposed, the

definition of geologists has sufficient exceptions and is vague to the extent that anyone can submit an

assessment, regardless of their ability or effort. AIPG, EE, RB, GVA and GEOS commented that the

definition of “Geologist” as stated in the rules needs to be revised such that it includes the completion of

a baccalaureate degree in geology from an accredited university and practical experience to provide sound

professional judgement required for identification of sensitive features located in the Edwards Aquifer

Recharge and Transition Zones.  RB and GEOS commented that the State of Texas Job Classification

System requires those employees classified as geologists to have a degree in geology in order to conduct

State business in a professional manner concerning water resources protection, planning, and management,

and various fields of environmental geology; thus, the requirement of a degree in geology and a minimum

of four years experience in the practice of environmental geology should be part of the official “Geologist”
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definition.  JWS commented that he is pleased to see a definition for ‘qualified geologist.’  He agrees with

the requirement of a degree, but recommends that the phrase “who have training and experience in

groundwater hydrology and related fields; or have completed accredited university programs that enable

individuals to make sound professional judgements” be added.  TAPG commented that they support the

addition of the term “Geologist” in 213.3 definitions; however, they would prefer to see the term

geoscientist used rather than geologist because it more accurately describes the diverse backgrounds of

individuals who are qualified to perform geologic assessments.  

The commission has modified the definition of geologist to require both a degree in the natural science

of geology from an accredited university and has training and experience in groundwater hydrology

and related fields or has demonstrated such qualifications by registration or licensing by a state,

professional certification or completion of accredited university programs.

Austin commented that he wanted a list of people in his area that are “certified” and/or “qualified

geologist” or “geological engineers” available to prepare the required geologic assessment.  He also wanted

to know what would be a realistic cost to prepare an accurate assessment. 

The commission responds that there are many professional societies that have lists by county and

speciality for geologist.  The cost of an assessment is site dependent based on size and complexity.

BS/EACD stated that the role of underground water districts in working with the commission to assist with

the Edwards Rules should be stated as in the previous Edwards Rules.  Underground water districts can
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provide updated geological information, identify and track sensitive features, and monitor for possible

impacts of approved sites.  Information reported to the commission on sensitive features should be copied

to the local water conservation district for tracking purposes and this procedure must be stated in the rules.

The Commission responds that the section of the rules related to groundwater districts referred to by

the commenter was not proposed for repeal, but was simply not republished in the Texas Register as

no changes to the section were proposed.  The Commission further responds that information received

by the commission related to the Edwards program is a public record and available for review.  The

commission does not have the resources to provide copies of this voluminous information to

groundwater districts. 

USFWS commented that the use of “temporary” and “permanent” BMPs in §§213.5(b)(4)(B) and (C) do

not appear to be consistent with the revised definitions.  “Temporary” is defined as BMPs used to control

pollution from regulated activities before and during construction; however, in §213.5(b)(4)(B) it refers to

during and after construction.  “Permanent” is defined as BMPs used to control pollution from regulated

activities after construction is complete, but is also described as during and after construction in

§213.5(b)(4)(C).  The definition of “permanent” is confusing and gives the impression that permanent

BMPs are not used during construction, which is not the case, particularly for the non-structural controls

mentioned above.

The commission has adopted new terms referencing the two different categories of BMPs.

“Temporary BMPs” are referenced as “construction activity BMPs” and “permanent BMPs” are
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referenced as “storm water BMPs” in the final §213 rule.  The definition of “construction activity

BMPs” has been modified in the final §213 rule to be more consistent with the definition of “storm

water BMPs.”  And the language used in §§213.5(b)(4)(B) and (C) to describe the requirements for

construction and storm water BMPs respectively has been modified in the final §213 rule to be

consistent with the definition of those terms.

COA commented that throughout the rules, the term "permanent BMP" is used primarily in the context of

structural controls.  The definition should include structural and nonstructural controls.  In general, non-

structural controls are lacking in the rules; however, they could be addressed in technical guidance provided

the definition of "permanent BMP" is broad enough to include them.

The commission has revised the definition of “permanent BMP” in the final §213 rule to include a

reference to “preventing” pollution as well as “controlling” pollution.  The commission believes there

are many valid BMPs, including non-structural BMPs,  which can potentially be used to meet the

requirements of the §213 rule.  The commission will recognize BMPs which can be used to meet the

requirements of the §213 rule in technical guidance being prepared by the executive director.

PDE commented that the definition of  “Private Service Lateral” includes the following phrase “or other

place of disposal that provides service to one individual household or building.”  They suggested the

definition be changed to allow a single family residence to have a detached garage that would include

restroom facilities and other similar situations.
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The commission agrees and the definition of “Private Service Lateral” has been changed accordingly.

USFWS stated that Bell County and the Jollyville Plateau portion of Travis County have been left out and

recharge portions of these areas should be included and covered by the rules.

The Commission responds that legislation has been enacted providing for the establishment of a

groundwater district in Bell County upon approval of hte county commissioners court.  The county

has also undertaken delegation of the on-site sewage system program.  Should local efforts to

implement regulatory programs fail or prove inadequate, the commission will investigate expanding

the program to Bell County if necessary to protect water quality.  Additionally, the Commission

responds that the portions of Edwards Limestone in the Jollyville Plateau area of Travis County not

included within the rules are areas which do not contribute significantly to recharge of the artesian

portion of the Edwards aquifer north of the Colorado River.

USFWS commented that in regard to the Edwards-Trinity Plateau Aquifer where groundwater flow is

toward streams crossing the exposed Trinity Group formations, is this a "contributing" area for the streams

that are involved?  Conversely, percolation away from streams crossing Edwards Group formation would

be a "losing" stream.  If these concepts are true, it night help to elaborate on them.

The commission requires further clarification on this comment and its relevancy to the protection of

the water quality of the Edwards Aquifer before a response ca be made.
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EAA recommends, for clarification purposes, the commission expand the definition of recharge zone as

follows: "... that area designated as such, including the area represented by the boundary line itself, on

official maps..."

The Commission responds that the line is part of the Recharge Zone as depicted on the official maps

adopted by specifically referenced by the rules and, therefore, further clarification is unnecessary.

EAA commended the commission on proposing changes to the official maps referenced in the definition

of "recharge zone," based on recent mapping conducted by the U.S. Geological Survey (USGS) and other

studies.  The EAA believes these changes accurately reflect the best scientific information available at this

time on the geology of the Edwards Aquifer recharge zone.

SAWS commented that the changes in the Recharge Zone boundaries are a positive step forward in

protection of the Edwards Aquifer and commended the commission for making this change. SAWS

continued that the revisions to the Edwards Aquifer Recharge Zone boundaries proposed by the commission

appear to adequately reflect the hydrogeologic characteristics of the areas that were changed.

The Commission agrees with the comments and the need for utilizing the best available scientific

information in administering the Edwards Aquifer Protection Program.
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A number of individuals and entities commented on the need to make property owners better aware of

whether their property fell within the designated boundaries ofthe recharge, transitiono, or contributing

zones.  CP expressed concern on what geologic studies determine whether or not a property is in the

recharge zone.  CP also expressed concern that landowners lack the ability to demonstrate that their

property is not in recharge zone and should not be included with the area designated. The commentor also

stated that there should be some way to allow landowners the opportunity to demonstrate that their property,

in fact, is not included in the recharge zone and should not be included in the map area.

PC stated that some clearly defined method or procedure be established by the commission to provide

property owners in future an avenue for appeal of their properties designation as being over the Edwards

when there is available geologic or other quantifiable data to indicate the reasonableness of such request.

Further, that the location of the Recharge Zone boundaries, while based on the best current information,

are inexact and approximate. The whole premise of the establishment of Edwards boundaries is that they

be as accurate as possible and that they be supported by the best geologic information available, such as

an on site assessment.     Similarly,  VA commented that after the commission’s review of the comments,

if subject properties in Bexar County are to be included in the Edwards Aquifer Recharge Zone, it is

imperative that the commission immediately establish a procedure in which property owners are afforded

the opportunity to present evidence contesting the designation of the subject property as part of the Edwards

Aquifer Recharge Zone.   Additionally,  PC commented that past experience has shown that once a line

is established placing property in a recharge zone etc. the commission does not appear to have the ability

to make a map change even in the face of geological evidence; thus, he recommends that there be some type

of mechanism or methodology be developed so that when a property which is included by the commission
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within the line is found not to be in the recharge zone it can be removed from the official maps.  In

addition, GVA commented that they support the effort to more accurately delineate the recharge zone,

deleting areas which do not contribute recharge and including those which do; however, the rationale for

some of the changes should be clearly stated.  For example, how were these new boundaries determined?

Are they based on potentiometric data or tracer tests?  This would also help to answer why some peninsular

outcrops of the Edwards Limestone Group are excluded while others are not. 

The Commission responds that the commission relies on the best available scientific studies in order

to establish the boundaries of the Recharge Zone.  Further, as new, additional or revised  information

becomes available, appropriate changes are made through the rulemaking process.    The Commission

disagrees with the commenters that a specific landowner appeal process is needed for determination

of changes to the Recharge Zone.  Since such changes are done by rule, subject to public notice,

comment and hearing, as well as adoption by the commmission, additionally, §213.26 provides a

procedure for requesting exceptions to the provisions of the rules.

GE commented that since there are difficulties associated with assessing recharge features during dry

weather conditions, they recommend that the commission consider all stream courses within the Recharge

Zone to be significant recharge features unless the applicant provides stream flow measurements

demonstrating that downstream reaches are not recharging, and that the commission develop maps of karst

features similar to the water well inventory that is maintained by the State.   
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The Commission disagrees with the comments.  The methodology developed to assess sensitive

features employed in the application and guidance documents is believed to be sufficient when

prepared by qualified personnel.  Further with regard to mapping karst features, the Commission

does not believe the additional resources that would be required to implement a mapping program

would be justified by any additional benefit or protection provided to the aquifer.

MLK and MEC commented that a significant portion of the Edwards Aquifer recharge zone is not covered

by the rules.  This includes the area inside the city limits of Austin, south of 183 and North of the Colorado

River.  MLK stated that commission the Commission indicated that this was because studies have shown

that this area of the aquifer discharges to the Colorado River and continued that they are not aware of this

study.  MLK stated that Barton Springs discharges to the Colorado River and that under this reasoning, the

Barton Springs segment of the aquifer should not be covered.  Nonetheless, it is unclear why an area inside

the city limits of Austin be subject to the least restrictive rules.  MEC state that if the absolute goal is water

quality protection and not growth control, then these rules should be applied equally and not exempt areas

in the recharge zone with the city limits of Austin north of the Colorado River.

The Commission responds that the areas of the Edwards outcrop not included in the rules referred

to by the commenter are not significant portions of the aquifer recharge zone because they do not

contribute significantly to the artesian portion of the aquifer which supplies water for public drinking

water systems nor to Barton Springs.  Analysis of water levels and seeps indicate that groundwater

discharges to nearby surface water drainages rather than to the downdip, artesian portion of the

aquifer in the area south of Sate Highway 183 referred to by the commenter.  The Commission
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further believes the other areas of Edwards outcrop within the city of Austin and excluded from the

rules are areas where significant development has already occurred and which are completely

contained within the city of Austin and subject to their rules for development and water quality

protection. 

SAWS commented that there are areas south of the Recharge Zone which flow onto the Recharge Zone that

should be included within the Contributing Zone.  The watershed delineation along the southern Recharge

Zone boundary should include an area which would be subject to both Contributing Zone and Transition

Zone regulations.  They stated that this change would prevent sites just off the southern boundary of the

Recharge Zone which have stormwater that drains onto the Recharge Zone from being totally unregulated

with regard to stormwater runoff.

The Commission agrees with the commenter.  Two such areas which are south of the Recharge Zone

but which   drain back to areas of Recharge Zone on the Castle Hills Quadrangle in Bexar County

and the Bracketville Northeast Quadrangle in Kinney County were proposed as Recharge Zone in the

proposed rules.  The Commission has further considered the comment and has modified the proposed

rules to require that the area on the Castle Hills Quadrangle in Bexar County meet the requirements

of the Contributing and Transition Zones and not the Recharge Zone.  No change is proposed for the

Bracketville Northeast Quadrangle in Kinney County, because no Transition Zone has been delineated

for the area.
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BP commented that there is no basis for revising the Recharge Zone in the area (Castle Hills Quad.) which

includes their 50 acre tract since an on-the-ground geologic study has been performed on the 50 acre tract

which found no Edwards Recharge Zone geologic features and there are no recharge features downstream;

thus, the proposed Recharge Zone boundary revision should be modified accordingly.  

Additionally, BP commented that agency the Commission had stated that the revision had been made to

account for concerns regarding two faults lying in the recharge zone; however, their studies show no

lineations on or adjacent to the property that would indicate the presence of geologic faults.  Such studies

have also found formations on their 50 acre tract so as to make it ineligible to apply to the present

“Recharge Zone” definition; thus, the property appears to lie within the Edwards Aquifer Transition Zone

as presently shown on official maps due to the identification and classification of rock type and fossil

content.  Similarly, KM commented that an on-the-ground geologic study has been performed for a 50 acre

tract in Bexar County which found no Edwards Recharge Zone geologic features and there are no recharge

features downstream. The commentor also requested that proposed Recharge Zone boundary revision be

modified accordingly.  PC commented that three properties with a combined acreage of less than 20 acres

should be officially removed as being shown over the Edwards Aquifer Recharge Zone by the commission.

The Commission disagrees with the comments.  A second follow-up onsite investigation was performed

in response to the comment which confirmed that the area in question drained to an area of mapped

Recharge Zone along Huebner Creek.
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PDE commented that they have spent a considerable amount of time mapping the area in the immediate

vicinity of the Interstate Highway 10 and Loop 1604 intersection.  Their information clearly shows that

some of the areas proposed by TNRCC are not in the recharge zone.  They are willing to provide this

information to TNRCC and suggested they will reconsider their proposed boundaries.

The Commission has considered this and similar comments and proposes that the areas which are

south of the Recharge Zone but which drain back to areas of Recharge Zone be required to meet the

requirements of the Contributing and Transition Zones and not the Recharge Zone.

VA contested the proposed amendments to §§213.3-213-10, and new §§ 213.20-213-28, concerning the

Edwards Aquifer rules.  They have submitted information based on onsite geologic investigations by Raba-

Kistner Consultants, Inc., showing that the majority of these properties are not located on the Edwards

Aquifer Recharge Zone and do not meet the criteria necessary for inclusion into the Edwards Aquifer

Recharge Zone.  VA commented that based on conversations with the Commission at the Austin office of

the agency, no field related investigations, actual borings, excavations or substantiated scientific data was

utilized in preparing the proposed Edwards Aquifer Recharge Zone limits that effect subject properties.

It is proposed that these properties be included in the Edwards Aquifer Recharge Zone based upon the belief

that drainage from the properties flows into the Leon Creek and passes over 2 mapped fault locations in

the Leon Creek.  One fault is located near Prue Road and the other is approximately one mile north of Prue

Road.  According to Austin commission staff, field investigations and measurements of stream capture have

not been conducted at these two fault locations to determine sensitivity to recharge of the Edwards Aquifer.
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Nor has the commission  presented water quality data that supports its position that the Edwards Formation

may be degraded by stormwater runoff from subject properties.  

The Commission responds that sufficient justification was provided in the proposal preamble, but that

the information utilized by the Commission in developing the proposal was not provided in detail. The

occurrence of mapped faults in the area of concern has been established in the geologic literature.

The potential for hydrologic communication to the subsurface artesian aquifer through such faults

is also well established.  The high aquifer transmissivities and rapid travel times to public water

supply wells is a significant concern to the Commission.

These rules are intended to be proactive to protect public health by preventing the degradation of the

aquifer and its recharge waters, rather than reactive, responding to pollution after the aquifer has

become contaminated.  The goal of the proposed rules is to require only those measures that are

reasonable and necessary to protect water quality and to allow for continued economic growth in the

region.

UDSC commented that the portion of Leon Creek that is currently part of the Edwards Aquifer Transition

Zone is an area that has low to no porosity or permeability.  Designating this area as part of the Recharge

Zone will make it subject to the City of San Antonio’s restrictions on future installation of underground

storage tanks (USTs) in an area whose lithology is not conducive to lateral or vertical migration of

hydrocarbons.  The proposed designation of the above area as part of the Recharge Zone will impose added

costs and regulatory burdens to be borne by the taxpayer and consumer, while providing no proven benefit
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to the Edwards Aquifer.  Based on geologic and hydrogeologic studies, the area in question has little

potential for recharge to the Edwards Aquifer and therefore should not be added to the Recharge Zone.

This area of the Leon Creek watershed south of Loop 1604 currently within the Transition Zone should be

designated part of the proposed Edwards Contributing Zone.  This alternative provides the additional

protection to the Edwards Aquifer intended by the proposed rule changes while avoiding imposition of

unwarranted restrictions on future development.  

The Commission responds that underground storage tanks are regulated under these rules in the

Transition Zone and that the actions of the City of San Antonio are not within the scope of these rules

or the jurisdiction of the Commission.  Concerns regarding the actions of the City cannot be

addressed through this rule adoption. The Commission has considered this and similar comments and

proposes that the areas which are south of the Recharge Zone but which drain back to areas of

Recharge Zone be required to meet the requirements of the Contributing and Transition Zones and

not the Recharge Zone.

VA commented that a  review of the topography in this area, utilizing the USGS map clearly shows that

approximately 10% of the 3500 acre area proposed to be added to the Edwards Aquifer Recharge Zone in

Bexar County, in the vicinity of Interstate Highway 10 and Loop 1604, does not flow into the Leon Creek

but rather flows into the Huebner Creek.  Huebner Creek joins Leon Creek at a point approximately 5 miles

south of Prue Road which is also five miles south of the Edwards Aquifer Recharge Zone.  Another

approximately 10% of the 3500 acres of the property proposed to be annexed into the a southeasterly
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direction to the Olmos Creek Edwards Aquifer Recharge Zone drains in to a watershed which does not

connect to Leon Creek.  The portion of the subject properties that actually drains into Leon Creek enters

at a tributary located east of the main channel of Leon Creek and under first flush stormwater flow or low

flow parallel to the Leon Creek in this tributary conditions, continues to flow east of and it enters the main

channel of the Leon Creek at a point approximately 18,000 feet, where it is approximately 1,000 feet south

of Prue Road.  This flow condition completely by-passes the two fault locations on Leon Creek and

traverses only a short 1,000 foot segment of the Edwards Aquifer.  Based upon this actual watershed

condition, the subject property does not appear to contribute flow to the reach of Leon Creek that passes

over the two fault areas that are of concern to the commission.  Their firm has many years of experience

designing land development projects in compliance with commission rules and regulations.  

The Commission agrees with the conclusion that the certain areas referred to drain to Huebner and

Olmos creeks.  The Commission notes that both of these areas drain to areas of mapped Recharge

Zone along these two creeks.  With regard to the comment regarding drainage of the other referenced

area to a tributary of Leon Creek, analysis of the U.S. Geological Survey 71/2 minute topographic

sheet clearly shows the tributary entering Leon Creek above the mapped Recharge Zone.  The

Commission disagrees that drainage from any of these areas will not impact the aquifer.

VA commented in their opinion the proposed recharge zone designation proposed to be added to the

Edwards Aquifer Recharge Zone in Bexar County, in the vicinity of Interstate Highway 10 and Loop 1604,

will produce additional costs to the owners of the 3500 acres affected in the minimum amount of

$50,000,000.  Therefore, it seems a more reasonable and defendable approach by the commission is
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appropriate.  Since the majority of the 3500 acre area is in fact not located over the Recharge Zone and two

fault areas are the major concern, consideration should be given to other solutions that are more cost

effective and that provide adequate protection of the Aquifer.  One such approach suggests that the State

consider constructing protection improvements at the two fault locations that might cost in the ballpark of

$5,000,000.  Should it be necessary, fees may be collected from the effected landowners to fund the

protection improvements.  This approach would not only protect the Aquifer from the areas being annexed

but would also protect it from areas that have already been developed without being subject to commission

regulation.  They also believe it would be prudent of the State to perform an adequate field investigation

of these two fault locations to make a proper assessment of need to justify inclusion of this 3500 acre area

in the proposed new rules before forcing these property owners to spend $50,000,000 in compliance costs.

Under extremely conservative analysis, only small portions should be identified as a contributing zone and

this designation should be limited to those areas that contribute stormwater runoff to the main channel of

the Leon Creek which actually pass over the two mapped fault areas.

AGRA stated that the rule changes significantly penalize those developers and property owners maintaining

properties in the current Recharge or Transition Zones which are currently in the early phases of feasibility

and planning for development.  They requested that such properties currently zoned as non-Edwards

Recharge Zone be exempted from the proposed revisions or at the very least allow the owner(s) to develop

these properties utilizing pre-revision Recharge Zone maps.  

The commission responds that the costs to be borne by developers in this area are no different than

the costs borne by other developers throughout the areas regulated under the rules.  Furthermore,
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the commission has not been authorized nor appropriated fund to undertake the projects suggested

by the commentor.

USFWS commented that oil and gas pipelines or piping systems are not addressed in the definition section

or discussed adequately elsewhere in the rule, although they are at least as important as sewage systems,

storage tanks, etc.

The commission responds that the construction of the type of pipelines that the commentor is

concerned about is under the jurisdiction of the Rail Road Commission of Texas.

183.  USFWS commented that the change in the wording of the definition of a regulated activity from

"clear land" to "clear land without disturbing soil", is a positive step.  USFWS questioned if clearing

vegetation on a massive scale with minimal soil disturbance but increased runoff (e.g., chaining) constitutes

a regulated activity? 

The commission responds that the proposed rule exempts clearing of vegetation provided no soil

disturbance takes place, as is possible when clearing is accomplished by hand or with a chainsaw,

however, this type of clearing typically does not occur on a massive scale.  The use of equipment such

as a bulldozer, or chains, to remove trees and vegetation is defined as a regulated activity and subject

to the rules since this would result in soil disturbances. 
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WE and Smith commented in §213.3 (25)(B)(I) that the original definition did not include the “without soil

disturbance” clause; thus, they questioned what constitutes soil disturbance, if this is limited to just hand

clearing, and if it is OK to grind up the brush with a hydroaxe which leaves tread or tire tracks, but not to

utilize a bull dozer?  FSMC commented that the change in definition for “regulated activity” alone is

sufficient to impact business activities that are conducted in the Recharge and Contributing  zones since the

definition is revised to indicate that “any clearing of vegetation without soil disturbance,” rather than “the

clearing for the purpose of surveying” is a regulated activity.    

The commission has determined that the use of a hydroaxe may result in extensive soil disturbance;

therefore, its use is considered a regulated activity.  Clearing is allowed when it is a part of regulated

activities that are exempt from the requirement of submitting an application for executive director

approval prior to commencing construction.  These exempted activities include the construction of

utility lines which are not designed to carry and will not carry pollutants and the construction of an

individual single-family residence on less than five acres or an individual single-family residence

utilizing less than 20% impervious cover.

AGCT expressed some concern over the expansion of the definition of “regulated activities” and that the

definition establishes that clearing a site using methods that disturb the soil without an Edwards Aquifer

Protection Plan temporary erosion control is not allowed. The commentor elaborated that the definition

provides that any and all construction related or post-construction activities included clearing land for

surveying is regulated. AGCT commented that this is a violation of property rights and the expanded

definition might be a “taking” and would be unconstitutional.  
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 The commission believes that the activities described in the definition, including the clearing of a site

using a method that disturbs the soil, may result in the potential for pollution leaving the site and that

any activity that is not specifically excluded from this definition must receive an approval from the

executive director prior to commencing the activity.  Therefore, a landowner may still clear a site as

long as it is done in a way that does not result in water pollution.  Additionally, the intent of the

existing rule was to allow clearing of land for determining the boundary of a tract and not to

determine lot, street, and utility alignments.  The commission also believes that current technology

allows surveying for boundary determination with minimal site disturbance and that the surveying

of land exempted from the rule is not regulated; therefore, the proposed change is not considered to

be a taking.  

PDE commented that the definition of “Regulated Activity” (213.3 (25)(A)(iii)) unnecessarily restricts

aboveground storage tank facilities used for storage of water or other non-threatening improvements; thus,

it should be revised to allow aboveground storage tanks that are used for storage of materials that do not

adversely impact the environment.  

The commission responds that the definition of “aboveground storage tank system” specifically

designates that aboveground storage tanks are designed to contain an accumulation of static

hydrocarbons or hazardous substances.  Therefore, the installation of aboveground storage tanks

containing such materials on the recharge, transition, or contributing zones constitutes a regulated

activity.
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A number of individuals and entities commented on the need to regulate “minor” changes to roads and road

maintenance.  Hays County commented that the definition should be amended to clarify that the

maintenance of, and minor changes to, existing roads is not a regulated activity.  They continued that

agency staff have indicated this to be an appropriate interpretation, but the official definition is much

narrower, allowing only the resurfacing of existing roads.   In addition, Travis County  recommended

adding specifics to the definition criteria for minor improvements to existing facilities as much as possible.

They continued that there are often projects performed on existing County roads and facilities which

justifiably require temporary best management practices (BMPS) during construction and permanent

revegetation of disturbed areas after construction, but do not significantly alter the impervious cover and

permanent stormwater runoff characteristics of the site after completion.  They suggested that this can

include projects such as adding sidewalks to an existing road, replacing an existing low water crossing with

a bridge, adding a turn lane or minor widening of existing roadway traffic lanes or shoulders, adding a

small building or shed on an existing impervious site area, etc.  Travis County commented that requiring

these types of proposed actions to go through the same level of review and/or permitting as new or large

acreage development is probably unnecessary and will add to the work burden of reviewers as well as the

applicants without significant quality added to the project.  Travis County suggested a category of project

called "minor improvements to existing facilities" or "minor projects" for activities on existing facilities

or right of way that are minor in scope and will not result in permanent changes to stormwater water quality

and quantity after completion.  They continue that the applicant should be able to demonstrate this to the

executive director and employ temporary BMPs during construction and revegetation of all disturbed areas

after construction.   
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The commission responds that in the definition of regulated activity, routine maintenance of existing

structures that does not involve additional site disturbance where there is no potential water quality

impactsis not included.  If a small amount of site disturbance is required, the activity would be

regulated; however, an exception from the requirement to submit a Edwards Aquifer Protection Plan

(Water Pollution Abatement Plan) may be requested. 

Representative Krusee, RECA, and TxCABA commented that in relation to some other activities, such as

normal agricultural practices, the amount of stormwater discharge affected by residential construction is

minute, yet residential construction seems to be specifically targeted in the rules.  TxCABA commented

that residential development uses a comparatively small amount of Texas' land.  For example, there are

20 million acres of cropland in this state.  Last year there were 75,000 new home starts and the average

lot size is 1/3 of an acre.  That works out to 25,000 acres of disturbed soil, or 1/10 of 1% of the land

disturbed by agricultural operators.  The amount of stormwater discharge affected by residential

construction is minuscule. TxCABA questioned why does the commission believe that new homes should

exclusively bear the burden of these types of regulation?  TxCABA asked that if TSS in stormwater is a

problem, shouldn't state-wide resources, including those of current polluters and households be applied?

The commission disagrees that the rules target residential construction.  The  rules are applicable to

any activities conducted within the jurisdiction of the rules which meet the definition of regulated

activities presented in the rule.
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The commission disagrees with the comment that pollution from residential development is

insignificant.  Numerous studies conducted around the country have documented the level of pollution

caused by construction activities and the water quality impacts caused by pollution from construction

activities.  

Significant initiatives are underway by federal and state agricultural agencies and agricultural

interests in Texas to address water pollution which may come from agricultural activities in the state.

State-wide resources in the form of below market rate loans from the Texas Water Development

Board are available through the Clean Water Revolving Loan Fund to help applicants meet the water

quality objectives of the rule.  The commission does not have sufficient evidence to determine if new

regulations or other initiatives are needed to address water resource impacts from existing

development in order to meet the water quality objectives for the Edwards Aquifer.      

GDSCPP commented that TNRCC should look at impervious cover versus acreage as a means of

addressing what segments of construction will be affected. GDSCPP also commented that all platted

residential lots should be exempt.  

The commission agrees with the comment in part and the rule has been revised to exempt an

individual land owner who seeks to construct his/her own single-family residence or associated

residential structures on the site from the submittal of an Edwards Aquifer Protection Plan and fee

under Subchapter A, provided that he/she does not exceed 20% impervious cover on the site.  In
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addition, construction of single-family residences on lots that are larger than five acres, where no

more than one single-family residence is located on each lot, is not regulated in the recharge zone.

The commission disagrees, however, that platted residential lots should be exempt from the

regulations. The commission also notes that language has been added to the proposed rule to address

projects in progress on the effective date of the rules.

Bassett commented that the preventive measures and requirements for BMPs are adequate; however, they

should be applied to all construction activity, not just on five-acre or smaller lots.  Developers will just

move their lot sizes to 5.1 acres for those areas where run-off control would be expensive and difficult.

Bassett commented that if the purpose of the existing and amended rules is to prevent/minimize stormwater

run-off from polluting and degrading the quality of water in the Edwards, then the commission has failed.

The rules, as proposed, only address the activity of a portion of the potential offenders because acreage is

not the appropriate criterion to use to achieve the objective.  Bassett commented that the rules do not

address any of the other potential offenders.  

The commission responds that in the Recharge Zone, as proposed the construction of single-family

residences on lots that are larger than five acres, where no more than one single-family residence is

located on each lot, were not regulated under Subchapter A. The rules have been modified so that an

individual land owner who seeks to construct his/her own single-family residence or associated

residential structures on the site is exempted from the Edwards Aquifer protection plan application

requirements under this section (that requires a plan to be submitted and a fee paid), provided that

he/she does not exceed 20% impervious cover on the site.  Temporary erosion and sedimentation
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controls are required to be used  (and by default, no additional permanent BMPs are required).

Where a site is used for low density single-family residential development and has 20% or less

impervious cover, other permanent BMPs are not required.  A plan is required to be submitted and

approved and temporary erosion and sedimentation controls are required to be used.  This exemption

is required to be recorded in the county deed records, with a notice that if the percent impervious

cover increases above 20% or land use changes, the exemption of the whole site may not longer apply

and the property owner must notify the appropriate regional office of these changes.  In addition, the

executive director may waive the requirement for other permanent BMPs for multi-family residential

development, schools, or small business sites where 20% or less impervious cover is used at the site.

Same deed recording requirements are required.   A plan is required to be submitted and approved

and temporary erosion and sedimentation controls are required to be used.

Day commented that the rules do not clarify that pre-1830's land restoration is exempt.  The rules do

exempt land clearing for Agricultural use.  It could be argued that land restoration includes floriculture and

reforestation with native species, and thus is agricultural by nature.  The purpose of pre-1800's land

restoration is to enhance the aquifer recharge characteristic of the land and enhance native land productivity

with respect to native flora and fauna; thus, these rules need to reflect that these activities are legitimate,

necessary, and exempt from these fees and permits. 

The commission responds that the clearing of land for agricultural uses is not included in the

definition of regulated activity; therefore, the submittal of an Edwards Aquifer Protection Plan for

executive director approval of this activity is not required.
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BS/EACD commented that the definition for "sensitive feature" does not include springs that should be

considered in assessing the impacts of proposed land disturbance activities.  Similarly, the geologic

assessment requirements should include the mapping of local springs.  Additionally,  COA commented that

the definition for “Sensitive Feature” should specify the types of permeable geologic features that are most

commonly identified within the recharge zone such as caves, sinkholes, faults, fractures, and vuggy rock

outcrops.  Also, COA suggested that discharge features should be added to the definition for sensitive

feature because the protection of these features is necessary to sustain a unique habitat surrounding them

and to enable wetland features that provide stormwater treatment to remain functioning.  COA suggested

the following definition for discharge feature: “A natural point of water discharge to the ground surface,

such as a spring or seep, or an area that holds water and supports mesic vegetation for sustained periods.”

The Commission responds that discharge features such as springs do not contribute recharge to the

aquifer and are therefore not included as sensitive features requiring assessment and protection under

the rules.  The purpose of the rules is to protect water quality and the public health and does not

include the protection of unique habitat.

WGP commented that in §213.3 as presently drafted, the term "site" includes "the entire area included

within the legal boundaries of the property described in the application." This definition could be construed

to include land that is not intended for development.  An applicant may, through other governmental

requirements, or for other reasons, leave areas undisturbed.  The applicant should not be required to

calculate and apply BMPs to areas which are not going to be developed.  The definition of "site" should

be amended to exclude undisturbed areas or which are otherwise outside the limits of construction.  
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The commission responds that if undeveloped areas affect or influence treatment of stormwater from

developed areas, these areas should be considered in the design of the Edwards Aquifer Protection

Plan.  If the stormwater runoff from undeveloped areas will not flow across newly developed areas,

there would be no need to provide permanent treatment of this stormwater runoff.  The commission

clarifies that the only time an applicant is required to calculate and apply BMPs to areas which are

not going to be developed is when the stormwater runoff from the undeveloped area cannot legally

be diverted around the developed area and therefore flows across the new impervious cover. 

AGRA requested that the proposed revisions include a mechanism for owners/developers of properties

straddling the Recharge Zone boundary to perform detailed geologic evaluations to confirm or deny whether

geologic conditions are consistent with the definition of the Recharge Zone as detailed in the current

regulations.  In the case where geologic conditions are not consistent with the definition, AGRA  requested

that the proposed revisions allow for exemptions to the current Water Pollution Abatement Plan

requirements and/or a mechanism for modification of official Recharge Zone maps.  

The commission acknowledges that geologic conditions for a site may not be consistent with the

defined recharge zone boundary.  Upon receipt of sufficient justification, the executive director  will

consider requests for exceptions to Edwards Aquifer Protection Plan requirements submitted in

accordance with §213.9.  Also, the commission states that modifications to the official recharge zone

maps may be initiated through public comments received at the annual Edwards Aquifer Protection

Program public hearings required under Texas statute.
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COA requested that the review period in which affected incorporated cities, groundwater conservation

districts, and counties may comment on applications be extended to 45 days because it is difficult to conduct

a site visit and prepare comments within 30 days for all applications submitted.

The commission responds that 30 days is a reasonable period of time to file comments without

delaying application processing and approval.  No change was made in response to this comment.

OPIC commented that as §213.4(a) reads now, an application for construction of any regulated activity in

an applicable Edwards Aquifer area must be filed with the appropriate regional office and must be reviewed

and approved by the executive director.  OPIC continued that the regional office must then provide copies

to the following affected persons or entities: incorporated cities, groundwater conservation districts, and

counties in which the proposed regulated activity will be located.  OPIC continued that the rules provide

that any person may file comments within 30 days of the date the application is mailed to local

governmental entities and that the executive director is then required to review all comments that are timely

filed.

The commission agrees with the commentors interpretation of the rules.

OPIC commented that as proposed, the only way that affected members of the general public can obtain

notice of an application is through local governmental entities which receive the applications.  OPIC stated

that unless the notice requirements are made clearer, it will be difficult for the public to know when the 30

day clock starts to run unless they obtain this information from the local governmental entity.  OPIC
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requested that this subsection be changed to ensure that notice to the public is effective and meaningful.

OPIC suggested that the applicant should also be required to publish notice in the largest newspaper of

general circulation in the county where the construction activities will be conducted to apprise members of

the general public of any applications for construction of any regulated activity in the designated Edwards

Aquifer area.

The commission agrees that adequate notice should be provided to affected persons as suggested by

OPIC and have made the changes to the rule accordingly.

OPIC stated that §213.4(a)(2) only requires the executive director to review all comments that are timely

filed.  OPIC requested that this language be modified to require the executive director to also respond to

all timely filed comments to inform the public that their comments have been received and considered and

explain why a certain course of action was taken.  OPIC concluded that this will not only aid the public,

but also the agency by providing justification to the public for its actions on an application.

The commission responds that the rule requires the executive director to review all comments, the

commission does not believe it is necessary to require the executive director to also respond to all

comments, and that such a process would result in unnecessary delay.

BE commented that §213.4,  Application Processing and Approval, should be changed to insure that only

local governmental entities, which are on the distribution list, are allowed to file comments within 30 days.
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The commission does not agree with this comment.  The commission believes that any person should

be permitted to submit comments to the executive director.

RECSA commented that the rules allow "affected persons" to seek reconsideration of the Executive

Director's decision to an approved plan, without clearly defining "affected person." Individuals or groups

who may have no legitimate interest may be able to inappropriately interfere and unnecessarily delay

executive director's issuance of plan approvals.

The commission has changed the rules to allow any person to file a motion for reconsideration in an

effort to be consistent with 30 TAC 50.39 (the commission’s procedural rules).  Individuals or groups

who have no legitimate interest in an application may file a motion for reconsideration, but it is

unlikely that such a motion would be granted, and no delay will occur as a result of a motion for

reconsideration filed by an individual or group without a legitimate interest.

JMARE commented that the deletion of a person having an option to purchase the property from the list

of who can submit an application effectively means that prospective purchasers will not be allowed an

opportunity to know what the potential costs or densities for projects will be prior to consummating a

transaction.  Without the opportunity to purchase property with the benefit of a feasibility study to

determine potential cost versus density, many developers will have to negotiate substantially reduced prices

of acreage to minimize their risk potential.  Additionally,  PDE commented that deleting from the list of

who can submit an application a person having an option to purchase the property (§213.4 (c)(2)) will not

“eliminate the use of staff to process speculative plans” since someone can always have the owner submit
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the plan for approval on their behalf, then when the property is later sold to the “prospective buyer,” the

commission will not know who to contact directly for construction or for maintenance concerns.

206.  SOS and ASC commented that the revision of the WPAP application regulations to disallow

submittals by option holders will save the state time and financial resources, and ensure that WPAPs are

submitted when there is a real project, ready to build, and not for purely speculative reasons.  They

continued that more meaningful expiration dates or performance requirements would buttress this change.

The commission responds that the proposed rule allows for a person having an option to purchase a

tract of property to submit an application for approval of an Edwards Aquifer Protection Plan if they

receive authorization from the property owner to act as his agent.  The commission agrees with the

comment that disallowing submittals by option holders not operating as authorized agents of the

property owners will reduce the number of speculative Edwards Aquifer Protection Plans received

by the agency.  The commission further notes that meaningful expiration dates are included in the

rule in that an Edwards Aquifer Protection Plan will expire two years after the date of initial

issuance, unless prior to the expiration date, more than 10 percent of total construction has

commenced, or unless an extension is requested.  In addition, an Edwards Aquifer Protection Plan

approval or extension will expire and no extension will be granted if more than 50 percent of the total

construction has not been completed within ten years from the initial approval of a plan. 

COA requested that the review period in which affected incorporated cities, groundwater conservation

districts, and counties may comment on applications be extended to 45 days because it is difficult to conduct

a site visit and prepare comments within 30 days for all applications submitted.
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The commission responds that 30 days is a reasonable period of time to file comments without

delaying application processing and approval.  No change was made in response to this comment.

OPIC commented that as §213.4(a) reads now, an application for construction of any regulated activity in

an applicable Edwards Aquifer area must be filed with the appropriate regional office and must be reviewed

and approved by the executive director.  OPIC continued that the regional office must then provide copies

to the following affected persons or entities: incorporated cities, groundwater conservation districts, and

counties in which the proposed regulated activity will be located.  OPIC continued that the rules provide

that any person may file comments within 30 days of the date the application is mailed to local

governmental entities and that the executive director is then required to review all comments that are timely

filed.

The commission agrees with the commentors interpretation of the rules.

WE and Smith commented that changes to §213.4 (g)(3), “Construction of a public street or highway is

exempt from all deed recordation requirements,” leaves a loophole in commercial subdivisions which

develop infrastructure that complies with the rules through ponds or other structural means, dedicated the

roads to the county or city (a normal process and requirement), and then is exempt from maintaining the

controls.  In addition, they questioned why should these items be exempt from the same rules private

citizens are required to follow?    
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The commission responds that the exemption from deed recordation is not an exemption from all

requirements of the Edwards Aquifer rules.  Deed recordation is required by the Edwards Aquifer

rules to provide a means of informing any purchaser of the property that it is covered by an Edwards

Aquifer Protection Plan and the responsibilities associated with the purchase of the property.  The

commission also notes that public entities that receive the streets and highways are generally aware

of the maintenance responsibilities.  In addition, the proposed rule requires the transfer of

maintenance responsibility to be assumed in writing.

Under §213.4(h), WGP commented that the terms "total construction" and "substantial construction" should

be clarified so that they refer to either the proposed BMPs or the amount of area to be disturbed

contemplated by the application, whichever is the intention. Vertical construction should be excluded from

the definition of "construction," since it has little relevance, if any, to the BMPs and water quality

protection.  

The commission responds that the TNRCC does not regulate the method by which to determine ten

percent of total construction, therefore, “total construction” can be demonstrated in many ways, such

as by project budget, cubic feet of concrete, square feet of disturbed area, etc.  It is the responsibility

of the owner/applicant to demonstrate substantial construction when requesting an extension

approval.  There will be no rule change at this time.

PDE commented that they believe that the wording “An extension will not be granted if the proposed

regulated activity or approved plan for the regulated activity(s) under this chapter has changed” does not
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allow any flexibility for insignificant changes; thus, they suggest adding the word “substantially” and the

word “changed.”  Substantial change should be defined as any change which would adversely affect water

quality from what was previously approved.  

The commission does not believe this change is necessary because the rule as it is written is clear and

does not require additional wording.

BS/EACD pointed out a typographical error in (k) "Failure to comply ... is a violation of this rule and id

(is) subject..."  BS/EACD, GEOS,  and BE pointed out a typographical error in Section 213.5(b)(3)(C),

"the assessment, must determine (which) of these features are sensitive features."

The commission has corrected these topographical errors.

BS/EACD commented that the rules have no regional planning of disturbance activities necessary to protect

the aquifer water quality and only consider protection on a site-by-site basis.  One step in this direction

would be to require the coordinates of the corners of the site, so that a regional map of many disturbance

sites can be more easily located and plotted.  

EAA recommends this subsection specify USGS quadrangle maps required for submittal contain at least

three 2 1/2-minute tic marks, representing latitude and longitude, for the purpose of accurately plotting the

site location on a Geographic Information System. 
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The commission generally agrees with the comments and responds that the Edwards Aquifer

Protection Plan applications will be revised to address specific site information, such as latitude and

longitude, that is consistent with the requirements of the EPA NPDES General Permit for Storm

Water Discharges from Construction Activities. 

COA commented that §213.5(b)(2)(C)(ii) has been amended to permit layout maps showing 10-foot contour

intervals rather than 5-foot.  They state that the contour interval should remain 5-foot because that level of

information is needed to determine the natural drainage patterns to sensitive features and to determine the

area to be routed to temporary and permanent BMPs.  At the 10-foot contour interval, it will be difficult

to discern natural drainage patterns with any degree of accuracy.  Additionally, SAWS recommended that

the maximum contour interval remain at 5 feet. SAWS commented that the change in maximum contour

interval from 5 feet to 10 feet would allow potentially important information to be obscured on the Site

Plan.  They suggested that a large amount of "cutting and filling" could be done without being shown on

the plan and if 10-foot contour intervals are used on a relatively flat site, it is possible that no information

may be shown regarding flow direction, flow to Best Management Practices (BMP), etc.  SAWS continued

that the proposed rule changes states that "appropriate" contour intervals should be used; however, it may

be impossible for the reviewer to determine if the contour interval is “appropriate" if insufficient

information is provided on the Site Plan to make the determination.  215.  GE commented that the proposed

10 foot contour interval would not provide necessary detail to design construction phase

erosion/sedimentation control or to delineate contributing areas to temporary or permanent water quality

controls; thus, the commission should require 2-foot contour intervals unless the applicant demonstrates

that the proposed regulated activity and compliance with the requirements of this Chapter can be achieved
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with a larger interval.  GEOS commented that since the contour interval necessary to adequately delineate

drainage areas and the areas contributing to a recharge feature is largely dependent on local relief and the

contour interval accuracy on these maps is only ± one-half of the contour interval, resulting in possible

elevation errors of up to 5-feet, then an alternative would be to require the Geologic Assessments to be

performed using the contour interval of whatever site-specific topographic maps are developed for site

engineering purposes, which are commonly in the 2 to 5-foot range.  JAS

The commission agrees that applicants should use their best professional judgement in specifying

contour intervals to be used in the planning materials to adequately delineate drainage patterns, as

long as the interval is not greater than 10 feet.  The commission also notes that identification of

recharge features is the most significant piece of information to be submitted in the planning

materials.

A number of individuals and entities commented on the need to identify and address recharge features

down-gradient of a construction site. EAA commented that the amendments include deleting the

requirement to extend the drainage plan beyond the boundary of the site and deleting the requirement for

off-site geologic assessment for all plans because the quality of water leaving the site should meet the

standards specified in the amended rules and should therefore not pose a water quality problem

downgradient of the site.  The EAA agrees with this but cautions that without the benefit of off-site,

downgradient geologic assessments, it is essential the commission consistently ensure the quality of water

leaving the site.   Similarly,  SAWS recommended that the downgradient geologic assessment be retained

in the Rules. SAWS stated that the deletion of the requirement for a downgradient geologic assessment is
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a step backwards in Edwards Aquifer protection.  They continued that the assumption that "the quality of

water leaving the site ... should not pose a water quality problem downstream" does not address the

possibility or probability that accidents, overflows and bypasses of the BMPs will occur and that spills of

petroleum and/or hazardous materials are not addressed.  Additionally, GEOS commented that the

requirement for the offsite downgradient assessment should be retained for at least a nominal distance (500-

1000 ft.) offsite, particularly if numerous or significant sensitive features are identified onsite and/or

extended to the downgradient boundary of the site.  SAOSAB commented that they strongly urge the

commission to retain the requirement for a downgradient geological assessment.  In addition,  BS/EACD

commented that the applicant and agency staff should have some means of assessing potential recharge

features adjacent to and downstream of the applicant's site.  The amendments reduce the geologic

assessment of the site from one mile downstream to no offsite assessment.  The need for offsite assessment

may not be as necessary where the applicant can reference regional assessments that have been conducted,

such as the location of recharge features and measurement of flow loss proposed by the BS/EACD within

the Barton Springs segment.  However, until regional assessments are completed, assessments of at least

0.5 miles downstream should be conducted.  These assessments will help make applicant's representatives

and local authorities aware of downstream point recharge features and springs that could be impacted

because in most cases some downstream impacts are possible regardless of the BMP in place.  Finally, MH

commented that deleting the need for a downstream walk in the geologic assessment is a welcomed change

because this portion of the geologic assessment generally had no practical impact in the design or

construction of a project.  
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The commission responds that requiring best management practices to meet required design standards

during construction and to meet a minimum 80 percent reduction of post-development loadings of

total suspended solids provides adequate protection for downgradient areas.  Additionally, the

commission recognizes that access to adjacent sites not owned by the applicant may not be easy to

obtain but encourages the inclusion of references to regional geologic studies within the geologic

assessment.

COA commented that the exemption from submitting a geologic assessment for single family residential

subdivisions constructed on less than ten acres will be extended only to noncontiguous subdivisions and to

those having a minimum lot size of 5 acres, as it is in the current Edwards Rules.  No technical basis is

provided for the reduction of this requirement; therefore, the lot size minimum of 5 acres should remain.

The commission responds that initial site inspections, including assessment of geologic features, are

performed by agency field staff at every proposed project site.  The commission is confident in the

field staff’s ability to assess features on sites less than 10 acres, therefore the commission proposes this

change in order to reduce application costs for small scale residential developments. 

PDE commented that §213.5 (b)(3) includes the following phrase “Single Family residential subdivision

construction on less than ten acres are exempt from this requirement.” Executive Director staff on

numerous occasions has interpreted “subdivisions” to mean just the residential lot areas and has ruled that

the roadways built with the subdivision were not included under the “subdivision” work.  They believe the

word “subdivision” refers to more than just the residential lot areas and that roadways developed to provide
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access to the residential lot areas should be included in the exemption.  Also, the matter of whether the 10

acre size refers to the minimum size of one single family lot or the “total” area of the entire subdivision

needs to be clarified. 

The commission clarifies that single-family residential subdivisions constructed on less than ten acres

are exempt from the requirement of a geologic assessment.  The commission also clarifies that

construction of single-family residential subdivisions where all residential lots are greater that 5 acres

and each lot has access to an existing road or street is not included as a regulated activity.  However,

if new roads or streets are required to provide access to the lots of the proposed single family

residential subdivision, the new roads or streets are a regulated activity by definition and an Edwards

Aquifer Protection Plan must be submitted and approved by the executive director prior to

commencing construction of the new road or street.

WGP commented that the geologic assessment requires the development of a great deal of site specific

information, some of which will be at a substantial cost to the applicant.  WGP continued that language

should be added to provide that areas which are not intended for development may be excluded from the

geologic assessment.  WGP concluded that at a minimum, the areas not intended for development should

be distinguished with respect to the type of information which is required because areas intended as open

space or undisturbed buffer zones should require far less technical information than those areas to be

disturbed and developed. 
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The Commission responds that a geologic assessment is necessary in order to protect any sensitive or

potentially sensitive features on property to be developed.  Although features may be located in areas

not intended for immediate development, the commission maintains that it is important to identify

these features in a geologic assessment in order to address possible runoff flows into these features

as a result of development.  The commission notes that open space areas should be designated as

undeveloped on the applicant’s site plan.

SAWS recommended that the determination of sensitive features be made by executive director staff during

their field investigation in conjunction with the information provided in the geologic assessment and by the

applicant and/or their agent during any field investigations.  SAWS stated that the requirement that the

determination of the sensitivity of geologic and/or manmade features be made in the geologic assessment

will cause some sensitive features to be categorized as not sensitive.  They continued that the commission

is trying to expedite plan reviews and is therefore likely to be spending less time both reviewing and field

checking geologic assessments.  SAWS suggested that because of these changes, it is imperative that the

information provided in the geologic assessment indicate both sensitive and potentially sensitive features

to allow for the field checking of all features which may be considered sensitive.  SAWS continues that if

the geologist makes the determination that a feature is not sensitive and the commission field investigator

only checks sensitive features during the field visit, some potentially sensitive features may be missed.  

The commission responds that the Field Operations Division has developed a streamlined review

process to allow the Edwards Aquifer Protection Program to operate more efficiently and to

significantly reduce the plan review period.  This process is in place and will allow for more field
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inspections to regulate compliance with the rules.  The commission notes, however, that the

streamlined review process still provides for initial site inspections, including assessment of geologic

features, to be performed by agency field staff at every proposed project site.  Interested parties are

encouraged to bring their assessment of specific features to the attention of the TNRCC within the

30 day comment/review period.

BS/EACD suggested that to meet requirements under §213.5(b)(3)(C), a revised guidance document and

assessment form be provided for the geologic assessments and should be prepared with input by persons

experienced with karst terrains.  The guidance document should specify minimal standards and should

encourage the utilization of information such as creek flowloss observations, airflow, subsurface cave

development in the assessments.   

The commission intends to issue revised geologic assessment instructions and a report form that will

include additional information such as predominant feature type and the presence of airflow.

GEOS commented that since each assessed site is not an isolated, independent, hydrogeologic regime,

neither affecting nor being affected by the bounding framework, the Geologic Assessment requirements

§213.5(b)(3) should be expanded to include an evaluation of the hydrologic interaction of the assessed site

and the local and regional hydrogeologic frameworks.  This expansion should also include an evaluation

of how well the current assessment agrees with previously performed assessments of adjacent or nearby

tracts. 
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The commission responds that water pollution abatement plans including geologic assessments are on

file and are available to the public for reference and comparison.  The commission expects geologists

preparing assessment reports to research and report any previous studies that are relevant to the

project site.  Concerning the hydrologic interaction of the site, the commission intends to issue revised

geologic assessment instructions and a report form that will include additional information such as

predominant feature type and drainage area which are related to the hydrologic interaction of

features and surface water runoff.

TAPG commented that they support replacing the language “assessment of area geology” with “Geologic

Assessment.”  In addition, they support the format and general content proposed for geologic assessments

in 213.5 Required Edwards Aquifer Protection Plans, Notification, and Exemptions (3)(A) thru (E).  

The commission appreciates the comment provided by TAPG

A number of individuals and entities commented on the need for a complete underground survey and

assessment of caves on the property.  GVA commented that although the proposed geologic assessment

rules (213.5(b)(3)) are superior to the existing regulations, they can still be substantially enhanced by

requiring underground survey and assessment of caves to determine their sensitivity and the sensitivity of

surrounding areas, excavation of karst features to accurately assess their sensitivity, and assessment

evaluation forms that accurately determine feature sensitivity.    Additionally,  SAOSAB commented that

due to their concern about the evaluation and treatment of karst features they recommend that a complete

cave survey be required prior to determination of ‘feature sensitivity.’  The level of sensitivity of karst
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elements in the Recharge Zone cannot be determined without adequate information as to the nature of their

subsurface characteristics. They feel this information must be obtained and considered before any decisions

are made relative to filling or other site development, for the following reasons, among others: 1) cavernous

elements could extend beneath planned structures or infrastructure, undermining their integrity and resulting

in unplanned costs and/or liability problems; 2) without understanding the nature of the feature, both at the

surface and beneath, its real function relative to quantity and quality of the recharge related to it cannot be

determined adequately; and 3) occasionally, the surface feature may be only a small component of a

significant aesthetic and/or historical natural resource.  SAOSAB recommended that a cave survey by a

qualified karst geologist, be a required component of a Water Pollution Abatement Plan and that this

requirement should extend to any caves subsequently discovered during the development process.  In

addition,  BS/EACD commented that the geologic assessment should require subsurface assessment of caves

on the site.  Most of the assessments are relatively superficial in that caves and sinkholes are typically

examined only from the surface and valuable subsurface information is overlooked.  The passable length

of any caves on the site should be mapped in both cross section and plan view.  Some excavation by hand

may be necessary for an adequate examination of caves. 

The commission acknowledges the need for accurate assessment of sensitivity of geologic and

manmade features and intends to issue revised geologic assessment instructions and a report form that

will include additional information such as predominant feature type and the presence of airflow.  The

instructions for geologic assessments will be updated to include a clarification that hand excavation

and probing is necessary for an adequate assessment of the features characteristics such as the amount

of sediment infill. 
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Austin commented as to how the geologic assessment requiring “identification of caves, faults, and

potentially permeable fractures” was to be accomplished without seismic lines or other sophisticated

engineering, and what is a “solution zone?”  

The commission responds that it accepts a geomorphological approach to the on-site data gathering

aspect of the geologic assessment because geophysical techniques are expensive.  A solution zone is a

zone of rock outcrop where those rocks have been subject to a chemical weathering process called

solution.  It is a process where rock material passes into solution.  The process removes calcium

carbonate in limestone by carbonic acid derived from rainwater containing carbon dioxide.

The COA commented that the geologic assessment should require site specific soils data be obtained and

reported for the soil profile.  Characteristics affecting the transmissivity of site soils such as the tendency

to form desiccation cracks, the thickness and type of existing vegetative cover, and changes in soil

composition within or immediately adjacent to sensitive features should also be required. They continue

that this information will aid in evaluating sensitive features and determining appropriate protective

measures.   

The commission responds that site specific soil thickness and characteristics, such as relative

transmissivity, are required under §213.5(b)(3)(E) as part of the geologic assessment.  The commission

also considers that rock type is more significant than soil type as it has not been shown that changes

in soil composition provides a definitive way to evaluate karst features.
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BS/EACD commented that for the geologic assessment, the excavation of recharge features using backhoes

and other heavy machinery may be necessary in some cases for assessments, and should not require a

formal Edwards Aquifer Protection Plan submittal to excavate, but rather 10 days notice should be given

to the appropriate regional office.  BS/EACD recommended that these notification, excavation, and

mapping requirements be stated in the Edwards Rules or in a companion guidance document.  HLB

The commission receives few Edwards Aquifer Protection Plans for the sole purpose of assessing

features by excavating with heavy machinery.  The commission has established a streamlined process

for plan reviews and welcomes the opportunity to discuss additional ways to improve the response

time for the review and approval of Edwards Aquifer Protection Plans.  There will be no rule change.

RECA and TxCABA commented that Geological Assessment, the Engineered Water Pollution Abatement

Plan using Best Management Practices report, and Technical report are costly and complicated to prepare.

There is no provision to exempt small scale projects except those which are smaller than the 10 acre trigger

for the rules. TxCABA commented that the commission should provide an alternative process on technical

reports for projects smaller than 10 acres.  

The commission responds that a geologic assessment is not required for a single-family residential

subdivision construction on less than ten acres.  In addition, subchapter A provides that construction

of single-family residences on lots that are larger than five acres, where no more than one single-

family residence is located on each lot, are not regulated under the subchapter.  An individual land

owner who seeks to construct his/her own single-family residence or associated residential structures
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on the site is exempted from the Edwards Aquifer protection plan application requirements under this

section (that requires a plan to be submitted and a fee paid), provided that he/she does not exceed

20% impervious cover on the site.  Temporary erosion and sedimentation controls are required to be

used; however, no additional permanent BMPs are required.  

In response to these and similar comments, the commission has also provided in the rules that other

permanent BMPs are not required when a site used for low density single-family residential

development and has 20% or less impervious cover.  A plan is required to be submitted and approved

and temporary erosion and sedimentation controls are required to be used.  This exemption is

required to be recorded in the county deed records, with a notice that if the percent of impervious

cover increases above 20% or land use changes, the exemption of the whole site may no longer apply

and the property owner must notify the appropriate regional office of these changes.  In addition, the

executive director may waive the requirement for other permanent BMPs for multi-family residential

development, schools, or small business sites where 20% or less impervious cover is used at the site.

The same deed recording requirements as for single-family residential development are required. 

A plan is required to be submitted and approved and temporary erosion and sedimentation controls

are required to be used.

PDE commented that in §213.5(b)(4)(A)(iii) the requirement for “volume” should be eliminated since there

is no criteria defining how volume is computed, and that their experience has been that this information has

not been used by the commission staff in the WPAP review process.   
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The commission responds that the determination of mass loading requires quantity and quality of

storm water, and these are inherent to assessing the hydrology of a watershed and basin.  TNRCC

staff  will consider requests for exception to Edwards Aquifer Protection Plan requirements submitted

under §213.9 and upon providing sufficient justification for the request, the executive director may

approve an exception to these requirements.

SAOSAB commented that they support the use of BMPs as being a critical element in protecting the

Edwards. 

The commission agrees with the comment.

CECT points out that performance standards as a regulatory tool are significantly different from design

standards.  Thus, they recommended that the commission should delete subdivision (i), (ii), (iii), and (v)

of §213.5 (b)(4)(B) and the same subdivisions in §213.5 (b)(4)(C).  

The commission has modified the rule language to clarify the intent of the regulations. The

requirements for both construction activity and storm water BMPs will be implemented through the

executive director’s review and approval of water pollution abatement plans.  Compliance with the

requirements of these regulations will be determined through inspection of regulated activities to

determine if they are implemented in accordance with the approved water pollution abatement plan.
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The commission disagrees with the comment and has retained a revised version of subdivisions (i),

(ii), and (iii) of §213.5(b)(4)(B) and §213.5(b)(4)(C) in the final §213 rule because these provisions

provide guidance necessary to the achievement of the goals of the rule.  Subdivision (v) has been

retained in §§213.5(b)(4)(B) and (C) because the specification of requirements for BMPs provides

guidance necessary to facilitate the site planning and plan review process.

In addition, CECT commented that §213.5 (b)(4)(D) should be revised to delete the proposed new language

and retain generally the same language that is contained in the existing rule.  They concluded the that effect

of these changes would be to remove performance standards but leave the commission with the ability to

promulgate appropriate guidelines for design.  

The commission disagrees with the comment and has retained revised language in §213.5 (b)(4)(D).

The commission believes specifying requirements for BMPs provides clear guidance necessary to

facilitate the site planning and plan review process.

BS/EACD commented that the rules should include setback requirements for sensitive features.  The current

and proposed rules offer little or no special protection of sensitive features once identified except that BMPs

must maintain flow to these features to the extent practical.  In many past instances, the agency has

encouraged the filling of sensitive features without consultation with local agencies that were familiar with

the features to discuss possible alternative measures.  The Edwards Rules should state a specified setback,

such as 100 to 150 feet from sensitive features so that developers, planner, and regulators will know

expectations in advance and plan for protection.  In addition, COA commented that the rule should include
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as temporary BMPs and permanent BMPs the requirements to designate setbacks from sensitive features.

They continued that the Land Development Code of the COA requires a 150-foot setback from critical

environmental features, such as caves, sinkholes, springs, seeps and wetlands.  This setback establishes an

undisturbed, vegetated area surrounding a feature in order to mitigate potential impacts to the feature from

the effects of construction and changes in runoff quality, quantity and intensity following construction.  This

ordinance requirement is similar to those applied in a number of other municipalities, counties, and states

in the U.S.  For example, Monroe-Randolph Bi-County (Illinois) Health Department has adopted the use

of 75-foot radius setbacks from sinkholes in order to protect groundwater from septic system seepage and

Greene County, Missouri, has adopted a setback of 200 feet from a mapped lineament for any proposed

septic system.  Additionally, TCWA commented that the rules must require setbacks from streams and

sensitive environmental features, including recharge features.  TCPS also commented that the rules should

add specific construction project measures to preserve water quality in the contributing, recharge, and

aquifer itself. For example, the rules should require setback requirements from streams and sensitive

environmental features, including recharge features.

The commission disagrees with the comment that the proposed rule offers little protection for

“sensitive features.”  The rule includes a requirement to prevent pollution of ground water.

Construction activity and storm water BMPs are required to prevent or control pollutants from

regulated activities from entering sensitive features and possibly contaminating groundwater.  

The commission disagrees with the comment that setback requirements should be imposed for areas

around sensitive features.  The commission believes there are many valid BMPs, including setbacks
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and the vegetative buffer areas created by setbacks,  which can potentially be used to meet the

requirements of the §213 rule.  Practices recognized by the commission which can be used to meet the

requirements of the §213 rule will be presented in technical guidance being prepared by the executive

director.  Applicants will be able to choose the BMPs which are best suited to their site conditions and

circumstances to meet the requirements of the §213 rule. 

GEOS commented that the rules should mandate development setbacks or buffer zones along streams in the

recharge zone and from significant recharge features.  SOS, ASC, LWVSA and LWA commented that the

rules must require setbacks from streams and sensitive environmental features, including recharge features.

See response to comment #242 and #240.

GVA commented that specific guidance should be provided on what levels of pollution BMPs can release

and still “prevent pollution.” 

The commission does not believe there is sufficient information to determine what levels of pollution

BMPs can release and still meet the goals of the Edwards Aquifer Protection program.  Accordingly,

the commission has adopted a programmatic-based approach for specifying requirements for BMPs

in the final §213 rule.  BMP requirements specified in the final §213 rule for construction activities

are based upon requirements in the NPDES general permit for construction activities.  BMP

requirements specified in the final §213 rule for storm water are based upon historical practice in the

commission’s Edwards Aquifer Protection program.  BMPs which are constructed, operated, and
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maintained in accordance with the water pollution abatement plan for the site approved by the

executive director will be deemed to be in compliance with the requirements of the rule, including

requirements to “prevent pollution.” 

USFWS commented that the language "to the maximum extent practicable" and "where reasonable and

practicable alternatives exist" should be omitted from §§213.5(b)(4)(B)(iv)(I), regarding protection of flow

to naturally-occurring sensitive features that accept recharge to the Edwards Aquifer and avoiding the

temporary sealing of these features.  These actions should be mandatory unless an exception is granted.

Setbacks from these features to avoid their surface and subsurface drainage basins should also be mandatory

to protect water quality in the aquifer. In addition, SAWS stated that the requirement that flow to naturally

occurring sensitive features be maintained to the maximum extent practicable is a positive step in preserving

recharge to the Edwards Aquifer and commended the commission for making this change.

The commission has modified the wording to reduce redundancy in this section and eliminated the

phrase “if reasonable and practicable alternatives exist” from subclause I.

GVA commented that specific guidance should be provided on what constitutes a reasonable need to seal

recharge features. SAWS stated that strengthening the protection of sensitive features by requiring a

justification for sealing features is a positive step in protection of the Edwards Aquifer and commended the

commission for making this change.  SAWS stated that it is interested in what guidelines will be used by

the executive director to evaluate these requests because based on current practices, significant pressure will

be placed on the staff to approve the closing of most features.  SAWS continued that considerations other



Texas Natural Resource Conservation Commission Page 159
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

than financial must be included in the evaluation of these requests, such as connectivity within the Edwards

Aquifer, estimated amount of recharge and potential impacts, or lack of impacts, from surrounding land

uses.

The commission responds that it has provided guidance to applicants on the contents of an exception

request under §213.9, and through that process, evaluates the reasonableness for the sealing of a

feature.

SAWS commented that the term "recharge" should not be used without providing a definition for

"recharge" because the variations in meaning for the term are too numerous to use this word without

providing a definition.  Based on the current Geologic Assessment Table which uses "less than one acre"

as the smallest recorded drainage area, SAWS recommended that the commission consider using flow to

sensitive features from a drainage area of one acre or greater as a starting point for defining recharge.

The commission responds that as pointed out by the commentor, the commission has defined this term

on its Geologic Assessment Tables that are submitted as part of the Technical Report required under

§213.5(b).

One hundred twenty-two individuals with Clean Water Action urged the commission to prevent the further

loss of recharge features. Barrett commented that she urged the commission to to prevent future loss of the

recharge features
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The commission acknowledges these comments and has provided for the need to justify the sealing

of features under §213.5(b)

COA commented that a description of temporary and permanent BMPs that will be used to protect Sensitive

Features should be included in the rule.  COA stated that they have encouraged more stringent requirements

to protect the flow to naturally occurring sensitive features in previous iterations of these rules and

appreciate their inclusion in this version.  However, COA recommended more explicit descriptions and/or

examples of acceptable specific BMPs such as protective buffers adjacent to sensitive features, prohibiting

discharge from permanent BMPs directly to sensitive features, and diversion berms to direct untreated

stormwater runoff away from sensitive features.

The commission responds that the technical guidance document being developed by the Executive

Director will contain temporary and permanent BMPs that will be suitable for use to protect a

sensitive feature.  To allow for flexibility, these approvable BMPs will remain in guidance and not

included within the rule other than as suggestions under §213.5(b)(4).

COA commented that the process to request to seal a naturally-occurring sensitive feature should be revised

to require submittal of a description of the potential impact to terrestrial and aquatic biological resources.

The commission responds that the purpose of the rule is restrict to protection water quality and the

realization that such protection would be beneficial to affected biological resources does not require

the submittal of additional studies. 
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COA commented that exception requests and proposals to seal naturally-occurring sensitive features should

be reviewed by local governments.  They suggested that a review period of 15 days would provide an

opportunity for inspection of the site and evaluation of the potential impact to water quality resulting from

the exception request activities or the sealing of a sensitive feature.

The commission responds that local government has a 30 day review period for the plan and the

included requests to seal a feature under §213.4(a).

BE commented that on §213.5(b)(4)(B)(v) add the words “be designed to” between the words “must” and

“meet”.

The commission disagrees with the comment and has not made the recommended change.

§213.5(b)(4)(B)(v) makes reference to §213.5(b)(4)(D).  The requirements for BMPs specified in

§213.5(b)(4)(D) do not necessarily require engineering design.  

PDE commented that in regards to §213.5(b)(4)(B)(v) any reference to performance based standards should

be accompanied by backup material which explains the basis for the standards.  

Specific references to “performance standards for BMPs”have been deleted in the final §213 rule and

replaced with the term “requirements for BMPs.”  BMP requirements specified in the rule for

construction activities are based upon requirements in the NPDES general permit for construction
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activities.  BMP requirements specified in the rule for storm water are based upon historical practice

in the commission’s Edwards Aquifer Protection program.

BE commented that on §213.5(b)(4)(B)(vi) delete the words “and, if necessary, retrofit” from the end of

the paragraph and add the word “and” between the words “maintenance” and “repair”.  

The commission responds that retrofitting may be required if the performance of BMPs and

measures, especially innovative technologies, are not adequate to protect water quality.  There will

be no rule change.

CPS stated that §§213.5(b)(4)(B) and (C) require all construction plans and design information, including

the design and construction of BMP measures be prepared, certified, signed, sealed and dated by a Texas

Licensed Professional Engineer and that this means that every applicant must bear the expense of hiring

a Licensed Engineer for any development on the Recharge and Transition Zone regardless of project size

and development complexity.  They stated that this is an unnecessary financial burden, especially for small

business owners with very limited resources, and it does not guarantee the effectiveness of the selected

BMPs in a submitted protection plan.  CPS stated that licensure (i.e., a Licensed Professional Engineer)

is not a necessary prerequisite to the proper evaluation of BMP performance.

The commission responds that the certification of BMPs by a Professional Engineer is an indication

of the construction quality control and therefore, performance.  Engineers are not required to certify

the performance of, but rather the design of, best management practices.  Since engineers, typically
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certify the installation and testing of sewer collection system components, such as sewer pipes and

manholes,  it is not unreasonable for engineers to certify the installation and testing of BMPs. 

SAWS stated that strengthening of the pilot-scale field testing requirements for innovative technology is a

positive step in protection of the Edwards Aquifer and commended the commission for making this change.

The commission appreciates the comment provided by San Antonio Water System.  

One hundred twenty-two individuals with Clean Water Action, Barrett, SOS, ASC, LWVSA, and LWV

urged the commission to limit the amount of impervious cover.  TCWA commented that they are concerned

over the amount of impervious cover that is allowed to be developed on top of the contributing and recharge

zone; thus, they encourage the commission to stand strong in enforcement of these rules regarding

impervious cover.  SOS, ASC, LWVSA and LWV commented that scientific research indicates that damage

occurs to the streams on which the aquifer depends at any impervious cover level greater than 10%. 

EAA recommended design criteria and specifications for impervious cover limits for all projects.  In 1995,

the San Antonio City Council passed City Ordinance #81491, "Aquifer Recharge Zone and Watershed

Protection" that restricts impervious cover of construction projects on the Edwards Aquifer recharge zone.

EAA stated that it believes successful implementation of these controls will significantly reduce the risk of

polluting our water supply.  EAA and TCPS urged the commission to amend the Edwards Aquifer Rules
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such that similar restrictions on impervious cover are included, so pollution mitigation measures can be

applied uniformly across the recharge zone, irrespective of political boundaries.

COA commented that impervious cover limits for site development are not included as a permanent BMP

in the proposed rules.  They stated that the best resource protection strategy for the Edwards Aquifer would

include limiting impervious cover rather than relying upon engineered controls to treat contaminated runoff.

The COA suggested that the commission evaluate the prescription of maximum impervious cover limits for

specific land uses and adopt impervious cover limits that will minimize water quality degradation. They

concluded that, nationwide, studies have indicated that the water quality and biologic integrity of creeks

are negatively impacted at impervious cover levels near 10 percent and that nondegradation is best achieved

through a combination of reduced impervious cover and permanent BMPS.

GE commented that Structural Best Management Practices cannot substitute for impervious cover limits;

thus, they recommend an impervious cover limit of 15% for the recharge zone, as required by ordinances

in the Cities of Austin and San Antonio, and similarly strict impervious cover limits not higher than 25%

for the Contributing Zone. 

Bassett commented that he strongly encouraged the agency to use impervious cover as the criteria for

establishing preventive action.  A developer can build a dense house pattern on 10% of the acreage and

leave the remainder for run-off BMPs and other non-constructed site use.  Or, the developer can use large

lot sizes, which will allow for the BMPs and rules to protect the Edwards Aquifer to be applied.  If a

developer or individual wants to construct a building on 100 acres, then the following should apply: 1) the



Texas Natural Resource Conservation Commission Page 165
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

building and associated surfaces should not create an impervious cover greater than 10% of the total

property (in this example it would be 10 acres), and 2) BMPs et al should be applied to the 10 acres that

lie downstream from the construction site.  

The commission disagrees with the comment that limits on impervious cover should be imposed on

regulated activities.  The commission believes impervious cover limits are one among many valid best

management practices which can potentially be used to meet the requirements of the rule.  These

practices will be included in the technical guidance being prepared by the executive director.

Applicants will be able to choose the BMPs which are best suited to their site and circumstances to

meet the requirements of the rule.   

COA commented that the preservation of baseflow quantity and quality within creeks in the recharge zone

and the contributing zone would be enhanced with the inclusion of specific BMPs to require protective

buffers that border drainage ways.  This approach is crucial to attaining non-degradation standards and is

an efficient method for preserving the riparian vegetation and the shallow alluvial perched water tables

frequently occurring near the natural stream channel.  The COA recommended the commission develop

stream buffer requirements for drainage ways.  The COA suggested that an appropriate buffer system for

the Edwards Aquifer watersheds would include a setback of 400 feet from major stream channels, 200 feet

from major tributaries, and 100 feet from minor tributaries.

The commission disagrees with the comment to require protective buffers that border drainage ways.

The commission believes there are many valid BMPs, including protective buffers that border
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drainage ways,  which can potentially be used to meet the requirements of the  rules.  The commission

will recognize BMPs which can be used to meet the requirements of the rules in technical guidance

being prepared by the executive director.  Applicants will be able to choose the BMPs which are best

suited to their site conditions and circumstances to meet the requirements of the rules.

SOS, ASC, LWVSA and LWV commented that the rules must also include requirements to preserve stream

base flow and aquifer recharge volume.   TCWA commented that the rules must also include requirements

to preserve stream base flow in aquifer recharge zones.  

The commission responds that it will take into consideration the impacts to groundwater in its review

and action on a related water right application in accordance with the Texas Water Code §11.134.

Representative Shields asked who will be responsible for constructing these pollution control measures?

The commission responds that the owner(s), the owner(s) authorized agent(s), or a person having the

right to possess and control the property which is the subject of the contributing zone plan is

responsible for insuring that the pollution control measures as described in their application (and

approved by the Executive Director) are constructed as proposed or to get a modification of a

previously approved plan if changes are needed.   An engineer must certify in writing that a

permanent control measure was constructed as designed.
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With regards to the prevention of pollution in water that originates upgradient from the regulated activity,

TxDOT commented that it has little or no authority to regulate stormwater entering the right-of-way.

TxDOT stated that the purpose of this requirement is unclear and TxDOT recommended the applicant be

responsible only for stormwater originating onsite and that the language "...or upgradient from the site and

flows across the site" be deleted.  TxDOT continued that if this phrase can not be deleted, TxDOT requests

the ability to comment on WPAP's where the discharge enters State right-of-way. 

The commission responds that its general rule is that the water should be discharged at the same point

where it would have discharged naturally.  TxDOT is not obligated to accept stormwater discharges

from sites that did not naturally discharge to their property in accordance with Texas Water Code

§11.086.  The executive director will notify TxDOT of projects that will discharge into their right of

way.

BE asked who would determine if the performance standards are not being met and who is responsible for

monitoring/testing to determine this?  If the agency is so uncertain about the methodology that it thinks a

retrofit may be necessary, then BE stated that it seems premature to impose a performance standard at this

time.  

The commission responds that it and any other authorized agency could monitor/test to determine

performance of BMPs, however, it is the intention of the commission to require BMPs that are

assumed to remove 80% of the post-development loadings of total suspended solids.  Use of an agency

approved BMP would negate the need for monitoring of the BMP provided the BMP is constructed
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as designed.  System retrofits become necessary for various reasons.  The executive director requires

documentation (photographs, as built drawings, etc.) as special conditions to applications to develop

this information.  Uncertainty does not lie in the methodology of the BMPs but instead with the

construction quality control. 

USFWS commented that maintenance plans for sediment detention ponds should identify where removed

sediments will be stockpiled.  Stockpiles should be prohibited from areas near creeks and other recharge

features.   

The commission generally agrees that sediment removed from ponds must not be stockpiled near

creeks and other recharge features.  The sediment removed from ponds or basins is considered a

waste and must be treated as such.  This would include characterization, classification and proper

disposal of the waste.

BE commented that on §213.5(b)(4)(C)(vii) delete the words “and, if necessary, retrofit” from the end of

the first sentence and add the word “and” between the words “maintenance” and “repair”. 

The commission responds that retrofitting may be required if the performance of BMPs and

measures, especially innovative technologies, are not adequate to protect the water quality.  There

will be no rule change.
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SAWS stated that strengthening of the pilot-scale field testing requirements under §213.5(b)(4)(C)(viii) for

innovative technology is a positive step in protection of the Edwards Aquifer and commended the

commission for making this change.   

The commission appreciates positive responses to the proposed rules.

COA commented that pilot-scale field testing of BMPs is needed to verify that innovative water quality

control structures will operate as intended.  However, there should also be provisions within the rules

requiring that sufficient land area be set aside for the installation of more commonly used permanent BMPs

in the event of failure of the pilot-scale testing.  COA stated that current wording does not specify what

actions must be taken should the pilot testing fail.  

The commission agrees that pilot-scale field testing is necessary to verify innovative water quality

control structures will operate as intended and thereby provide the required protection of the aquifer

as is designated in §213.5(b)(4)(C)(viii).  The commission notes that §213.5(b)(4)(C)(vii) specifies that

the technical report submitted with the Edwards Aquifer Protection Plan must include retrofit of

permanent BMPs and measures if necessary.  The commission agrees that retrofit action should be

specified should the pilot testing fail and the rule has been changed to clarify this requirement.

WE and Smith commented that on §213.5(b)(4)(C)(viii)(III) if innovative technology is demonstrated, meets

with the commission guidelines, and is approved, then the commission should let others utilize it without

limitation because the “case by case” approval requirement will create delays and more paperwork.  They
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also commented that since the commission does not have an approved list of BMPS, then a great deal of

uncertainty is left as to what exactly is “innovative technology.”   

The commission agrees and the rule has been modified.

LCRA commented on the appropriateness of using the same approach and standard on both the contributing

and recharge zones, and stated that the LCRA saw no reason that a different approach or standard is needed

for the two areas.  The bulk of the water entering the aquifer originates in the contributing zone, not the

recharge.  On that basis one could easily argue that the performance standard for the contributing zone

should be more stringent than for the recharge zone.  Further, as suggested in the explanation of the rules,

the understanding of the long term effectiveness of BMPs as well as the understanding of the relationship

between surface water quality and groundwater quality in this area is limited.  Given these constraints,

LCRA saw no benefit in adding the complication of different standards for the contributing and recharge

zones.

The commission agrees with the comment and has specified the same requirements for BMPs in the

contributing zone and the aquifer recharge zone.

EAA and SAWS commended the commission for amending this subsection to require temporary and

permanent Best Management Practices (BMPs) to meet performance standards and for incorporating these

performance standards into these rules. SAWS commented that the commission should continue to find

ways to strengthen the performance standards proposed under the Edwards Aquifer rules.  
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The commission agrees with the comment.  Although specific references to “performance standards”

for BMPs  have been deleted in the final §213 rule, the “requirements” for BMPs specified in the final

§213 rule will provide the same guidance in the site planning and plan review process.   The

commission will refine the requirements for BMPs when there is sufficient information to determine

the effect of water quality management practices on water quality in the Edwards Aquifer.  

SAWS commented that they would like to work with the commission to strengthen the required

performance standards as more technical information becomes available concerning the quality of

stormwater runoff.  They continue that information available in the near future will be the result of

cooperative studies currently underway which include the United States Geological Survey (USGS) and

SAWS Pollutant Loading Study and the USGS and EAA National Water Quality Assessment.  They

concluded that since the Pollutant Loading Study is specific to the Recharge Zone, it may prove to be a

more suitable study than the National Pollutant Discharge Elimination System (NPDES) studies.

The commission believes these studies may provide useful information looks forward to their

completion.

GSACC commented that the current rules are based on design standards while the proposed rules call for

performance standards.  They continued that performance standards may be appropriate in situations where

it is convenient and simple to consistently measure performance, where the reason for failure to meet the

performance standard can be reasonably determined, and where achieving the performance standard is

reasonably within the control of the regulated community.  GSACC concluded that in this case, there are
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no identified or established protocols considered to be the definitive measurement of performance and

furthermore, failure to meet the performance standard can clearly be caused by several factors, some of

which are outside the control of the regulated community.

GSACC commented that the performance standards require that the design and operation of the system

actually performs 100% of the time, whereas design standards require that systems be designed to comply

with criteria that have been determined to be effective in achieving a desired outcome.  One problem with

applying performance standards to most of the regulated activities is that most of them are non-point

sources of potential pollution.  The number of variables associated with non-point sources is too great to

consistently relate performance to effectiveness.  Variables such as the size of the watershed, the duration

of the rainfall event, and when samples are taken, compounded by the activities of contractors, homeowners

and others, will all affect what is measured.  Complicating matters further, the rules do not specify the

protocols for data collection, or the use of that data in establishing the necessary background pollution

levels for a site.

The commission agrees with the comment.  Provisions in the final §213 rule delete references to

“performance standards for BMPs” and replaced the phrase with “requirements for BMPs.”  The

commission will implement the requirements for BMPs through the review and approval of the water

pollution abatement plan for regulated activities.  Compliance inspections will be performed to verify

regulated activities are conducted in accordance with the approved water pollution abatement plan.

TxDOT agreed that a single indicator parameter be used as a performance standard and that the parameter

be total suspended solids (TSS).  The reason for their preference is that most BMPs are designed primarily
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as a technology to remove particulate matter.  TxDOT added that many other pollutants occur as

particulates and a direct correlation can be made between their occurrence in stormwater and the occurrence

of TSS.

The commission agrees with the comment.

GE commented that while the commission’s proposed design standard based on total suspended solids works

well for pollutants that adhere to soil particles, it is a poor measure of the effectiveness of the controls to

remove nutrients; thus, they recommend that water quality controls be required to meet a design standard

based on nutrients, including nitrogen, as well as total suspended solids.  GE continued that the commission

should require applicants to base water quality control designs on existing and available information as to

their effectiveness based on the monitoring programs of the commission, Center for Research in Water

Resources, the City of Austin, and other reputable and qualified entities.  

The commission agrees with the comment that BMP requirements to remove TSS will work well for

particulate matter and materials attached to particulate matter.  The commission also recognizes,

however, that certain structural control BMPs, such as extended detention wet ponds, can be effective

in the removal of both TSS and nutrients.  The commission will recognize BMPs, such as extended

detention wet ponds, which can be used to meet the requirements of the §213 rule in technical

guidance being prepared by the executive director.  Applicants will be able to choose the BMPs which

are best suited to their site conditions and circumstances to meet the requirements of the §213 rule.
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The commission disagrees with the comment relating to the inclusion of specific BMP requirements

for nutrients.  The commission does not believe there is sufficient information to determine the effect

of water quality management practices, including requirements to meet a design standard based on

nutrients, on water quality in the Edwards Aquifer.    Accordingly, the commission has adopted a

programmatic-based approach for specifying requirements for BMPs in the final §213 rule.   BMP

requirements specified in the final §213 rule for storm water are based upon historical practice in the

commission’s Edwards Aquifer Protection program. 

SAOSAB commented that if the TSS standards are not adequate to address hydrocarbons and heavy metals,

performance standards for these must be included in the next revision of the rules.  

The commission does not have there is sufficient information to determine the effect of water quality

management practices to the control of hydrocarbons or heavy metals on water quality in the

Edwards Aquifer.  Accordingly, the commission has adopted a programmatic-based approach for

specifying requirements for BMPs in the final §213 rule.    BMP requirements specified in the final

§213 rule for construction activities are based upon requirements in the NPDES general permit for

construction activities.  BMP requirements specified in the final §213 rule for storm water are based

upon historical practice in the commission’s Edwards Aquifer Protection program.       

TCWA commented that they are concerned about the emphasis on the best management practices on total

suspended solids.  They think more emphasis needs to be placed on other contaminants to surface water

rather than just on total suspended solids.  
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GEOS commented that water quality control design standards should be expanded from solely TSS, to also

include NO3/NO2 and chemical oxygen demand, plus possibly herbicides and pesticides. SOS, ASC,

LWVSA and LWV commented that design standards for water quality controls should be based on a

requirement of no increase in the average annual load of total suspended solids, total nitrogen, chemical

oxygen demand, toxic metals, pesticides and herbicides above naturally occurring loads.

USFWS concurs that total suspended solids is probably the most significant indicator parameter during

construction.  However, other parameters (such as petroleum hydrocarbons, metals, nutrients, pesticides)

would be more appropriate following completion of construction.

TCPS commented that while it is reasonable to adopt controls on construction projects based upon

maintaining background total suspended solid loads, other parameters; including total nitrogen, chemical

oxygen demand, toxic metals, pesticides and herbicides must be included in the rules. Otherwise, the rules

are merely protecting the stream and the related aquifer from one type of pollution. 

The commission does not believe there is sufficient information to determine the effect of water

quality management practices, including more emphasis on contaminants other than TSS, on water

quality in the Edwards Aquifer.  Accordingly, the commission has adopted a programmatic-based

approach for specifying requirements for BMPs in the final §213 rule.    BMP requirements specified

in the final §213 rule for construction activities are based upon requirements in the NPDES general

permit for construction activities.  BMP requirements specified in the final §213 rule for storm water

are based upon historical practice in the commission’s Edwards Aquifer Protection program.       
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COA commented that both the COA and the LCRA have monitored other constituents extensively enough

to warrant incorporation of additional performance standards beyond TSS into the proposed Edwards Rules.

A multitude of other state, regional and municipal monitoring programs have provided similar data

documented in the technical literature and are readily available in recent compilations.

The commission disagrees with the comment that there is sufficient justification to incorporate

additional requirements for BMPs.  In the preamble to the proposed §213 rule, the commission sought

information on the environmental need for BMP requirements.  Specific water quality information

demonstrating the effects of BMP requirements on water quality in the Edwards Aquifer was not

received in comments on the proposed rule and the commission is not aware of additional sources of

information which would help clarify this issue.  Therefore, the commission does not believe there is

sufficient information to determine the effect of water quality management practices on water quality

in the Edwards Aquifer and have adopted a programmatic-based approach for specifying

requirements for BMPs in the final rules.

COA further comments that the in-stream dynamics of TSS, which account for over 75% of the annual

average TSS load in Austin-area creeks, are certainly too poorly understood to support the commission’s

assertion that there is more data and more reliable information on TSS constituents in the scientific

literature than other constituents.

The commission agrees with the comment that the in-stream dynamics of TSS is a potentially

significant factor in water quality management and that these dynamics are poorly understood.  The
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commission’s statement in the preamble to the proposed §213 rules that “there is more data and more

reliable information” on TSS in the scientific literature than other constituents pertained to the

pollutant removal efficiency of BMPs treating storm water, not the in-stream dynamics of TSS.  The

commission continues to believe its assessment of the pollutant removal efficiencies of BMPs is correct.

RLM commented that the proposed amendments to 213.5(b)(4)(D)(ii) do not consider the quality of effluent

from the sedimentation/filtration structures as an indicator of performance, but rather there is a proposal

to use Total Suspended Solids (TSS) as a measure of performance.  This suggestion is made "because there

is more data and more reliable information on this constituent (TSS) in the scientific literature."  Data,

besides TSS, has been collected from various sedimentation/filtration structures in the San Antonio area.

This data is obviously sketchy and because there has not been an area wide mandatory sampling program

in place, a meaningful database has not been developed.

The commission agrees with the comments and that this is the basis for a BMP and performance

based standard as provided by the rules. 

RLM supplied data on both the influent and effluent quality from various sedimentation/filtration structures

in the San Antonio area, as well as significant data derived from analyses of sediments removed from these

respective structures.  Their review of the water quality influent and effluent data, indicated that

insignificant levels of pollutants are entering these water quality structures.  Their  analyses of sediment

samples for these respective basins indicates that a wide range of pollutants are, in fact, entering these

basins and the pollutants are concentrating in the sediment as the water level in the basin draws down.
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They further indicated that pollutants are concentrating in the sediments at levels considered to be

hazardous, i.e., a discrete sediment sample failed the RCI analysis in that the sulfide level was elevated to

the point of being reactive in a landfill.  RLM concluded that without analyses of both the sediments and

liquid fraction moving through these structures, it is impossible to determine if pollutants are being

generated on-site and are then being transported into the structures via stormwater runoff and that if TSS

would had been used as an indicator of performance, little would have been understood about the levels of

pollutants entering these basins.  

The commission agrees with the comment that TSS does not provide a complete assessment of water

quality issues associated with storm water.  Also, include response to comment #290.

RLM commented that as a consultant who manages approximately twenty-five of these water quality

abatement structures, the use of TSS as an indicator will provide no insight into what pollutants are washing

off developed areas and entering abatement structures.  

The commission disagrees with the comment.  TSS does correlate with other water quality

constituents including but not limited to oil grease.

SAWS commented that the only constituent for which permanent BMP performance standards have been

proposed is Total Suspended Solids (TSS), and that studies reported by the Center for Watershed Protection

indicate that parking lots and streets have measurable amounts of hydrocarbons and heavy metals present

in their stormwater runoff.  SAWS suggested that since performance standards have only been set for TSS,
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an investigation needs to be conducted to determine if BMPs which meet the removal standards for TSS

also provide adequate removal of hydrocarbons and heavy metals.  SAWS continued that if testing does not

verify that hydrocarbon and heavy metal removal is equivalent to TSS removal, then the rules should be

revised to include performance standards for hydrocarbons and heavy metals.  SAWS recommended that

the removal efficiency for hydrocarbons and heavy metals be investigated for all types of permanent BMPs

that may be approved by the commission.

The commission agrees the recommended studies could potentially provide useful information on the

determining the requirements for BMPs necessary to protect water quality in the Edwards Aquifer.

However, the commission does not have the resources to conduct these studies.

COA commented on the proposal to use a single parameter, Total Suspended Solids (TSS), as a

performance standard for permanent BMPS.  They estimated that under the proposed standard which limits

the increase of TSS to 20% above background, increases of 50 to 8000 percent of nutrient loads in

stormwater runoff will occur in the recharge zone for single family (SF), multifamily (MF), and

commercial (COM) development.  

The commission agrees with the comment that the BMP requirement to remove TSS will have a wide

ranging effect on nutrient loadings from regulated activities.  The commission believes, however, that

the comment significantly overestimates the nutrient loadings that would likely result from the

referenced BMP requirement. 
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COA concluded that nutrient concentration increases of this magnitude could cause severe impairment to

water quality and biological habitat in creeks in the recharge zone and to the Edwards Aquifer.  The COA

proposed that, at a minimum, performance standards be developed for the parameters Total Phosphorus

(TP), Total Nitrogen (TN), Nitrite + Nitrate (NO2 + NO3), and Chemical Oxygen Demand (COD). 

 

The commission does not have sufficient information to determine the including performance

standards for the constituents referenced in the comment.  Accordingly, the commission has adopted

a programmatic-based approach for specifying requirements for BMPs in the final §213 rule.    BMP

requirements specified in the final rules for construction activities are based upon requirements in

the NPDES general permit for construction activities.  BMP requirements specified in the rules for

storm water are based upon historical practice in the commission’s Edwards Aquifer Protection

program.

The COA also stated that the alternative proposal to achieve TSS removal efficiency similar to LCRA

methodology would allow increases of TSS of more than 20% above background and is less justifiable than

the first standard.

The commission does not have sufficient data or supporting information  to adopt the recommended

strategies.  Neither a strategy to limit TSS loadings to no more than 20% greater than background

levels or a strategy to remove 80% of the TSS loading from regulated activities can be justified based

upon an analysis of water quality in the Edwards Aquifer.  The commission does agree with the

comment that a strategy to remove 80% of TSS loading from regulated activities does allow for higher
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constituent loadings from moderate to intensely developed areas than the strategy to limit TSS

loadings to no more than 20% greater than background levels..

RECSA, RECA and TxCABA commented that the rules require a performance standard on temporary Best

Management Practice's (BMP) that remove 80% of Total Suspended Solids (TSS) and permanent BMPs

that remove all but 20% of background TSS.  RECA and TxCABA continued that there is no scientific

basis to establish that the incremental difference between 20%, and any other level is economically

justified.  For example, why not a 50%, standard?  RECSA stated that there is no clear scientific evidence

to justify the cost to achieve the incremental deference or a technical guidance manual that standardizes

removal methods.  TxCABA suggested that the commission adopt EPA standards for structural controls.

The commission agrees with the comment and has adopt requirements for BMPs which are consistent

with the NPDES General Permit for construction activities and with the management measure for new

development in the EPA/NOAA guidance for sources of nonpoint pollution in coastal waters.

TxDOT stated that since the main purpose of a performance standard is to guide the design of the BMPs,

they recommend that performance standards not be adopted in rule form but used only in the guidance

manual.  They continued that adopting the performance standard as guidance only would allow for

flexibility and the opportunity to make changes as the technologies progress.  
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The commission responds that design standards have  included in the rules and that any applicant

preferring to propose a treatment method not included in the proposed Technical Guidance Manual

will have the option to propose an innovative technology with the required monitoring and evaluation.

Representative Krusee asked is there any scientific basis for the performance standards on temporary and

permanent BMPs?  

The proposed standards wre basec on engineering studies but, to provide consistency with NPDES

requirements, the commission has deleted references to performance standards in the final §213 rule.

MLK commented that the preamble did not identify any studies or scientific data to support the new

proposed performance standards for permanent BMPS.  The preamble states that the connection that

specific water quality practices have upon groundwater quality are not determined and that information from

EPA stormwater permits for the cities of Austin and San Antonio may provide useful information.

Nowhere was any scientific justification for specifying performance standards for permanent BMPs

presented.  MLK commented that requiring performance standards for permanent BMPs marks a substantial

change in stormwater management regulation and such a change should only be approved if there is a

demonstrated need, or at least an indication, that the current rules are inadequate.  BE and PDE commented

that the agency should not implement performance standards when the standard necessary to achieve the

goal is unknown, and that the agency should take steps to obtain the data prior to implementing any

performance standards.  Additionally,  BE commented that it seems to be premature to require a
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performance standard at this time “in the absence of water quality information,” e.g. a properly installed

water quality basin will trap sediments especially if well maintained and the necessity for extensive

performance standards does not change this fact.  The institution of performance standards also pushes the

regulated community into the zone of uncertainty regarding future testing to confirm standards are being

met and then even a retrofit that is based on failing to meet such a test; thus, the more testing that is

required the less money can be spent on maintenance and this will hurt the performance of more basins than

the lack of a performance standard. 

The commission disagrees with this comment.  However, to provide consistency with NPDES

permitting requirements the commission has adopted a programmatic-based approach for specifying

requirements for BMPs in the rules.    BMP requirements specified in the rules for construction

activities are based upon requirements in the NPDES general permit for construction activities.  BMP

requirements specified in the rules for storm water are based upon historical practice in the

commission’s Edwards Aquifer Protection program.        

The commission has deleted references to “performance standards” in the final §213 rule.

Requirements for BMPs will be implemented through the executive directors’s review and approval

of the water pollution abatement plans for regulated activities.  Compliance will be determined

through site inspections to verify regulated activities are implemented in accordance with the

approved water pollution abatement plan.
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GSACC commented that performance standards require a mechanism and funding to monitor performance

and to establish when a violation has occurred.  The proposed rules do not specify any such mechanism.

GSACC concluded that attempts to comply with these proposed rules will be difficult, and will create

unrealistic liabilities upon all principals associated with any future development initiatives.

The commission responds that the performance standard contained in the rule can be attained by

implementing any number of Best Management Practices (BMPs) which vary in their cost of

implementation.  The commission has changed the rule to clarify this issue.

GDSCPP commented that the proposed rules lack sufficient technical merit for establishment of

performance standards for BMPs (e.g., minimum acreage restrictions and TSS removal efficiencies) 

MLK commented that performance standards are more properly utilized with end of pipe discharges from

a wastewater treatment facility because, in general, there is a more predictable influent or inflow which can

be calculated and a system designed to handle variations.  The required performance standard does not, by

itself, provide any more environmental protection to the existing Edwards Aquifer Rules.  The current

rules, in essence, require protection measures in place to maintain surface water quality in compliance with

the Texas Surface Water Quality Standards and to protect existing and potential groundwater uses.  The

BMPs are designed to meet that goal.  Performance standards merely create more regulatory burden in

requiring monitoring, among other matters, the stormwater discharges.  It unfairly burdens a homeowner,

a resident or developer by placing the risk of being penalized for a one-time excursion from a rain event.

Again, unlike organized wastewater collection and treatment systems where inflow and outflow can be

regulated, storms have no such governors--an inch of rain could occur in ten minutes or over a period of
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two days.  Further, storm frequency has an impact on the amount of runoff, and the longer between rain

events the less runoff there would be.  For these reasons, we would recommend that commission delete and

remove performance standards that certainly lead the commission's ability to have the guidelines for design

criteria.

The commission disagrees with the comment but has deleted references to “performance standards”

in the final rules to provide consistency with applicable NPDES permit requirements. 

GE stated that the design standard should be no increase in the average annual pollutant load above

undeveloped levels, and such a standard should be applied through both the recharge and contributing

zones.    

The commission does not have sufficient information to adopt the requested change.  Accordingly,

the commission has adopted a programmatic-based approach for specifying requirements for BMPs

in the final §213 rule.    BMP requirements specified in the final §213 rule for construction activities

are based upon requirements in the NPDES general permit for construction activities.  BMP

requirements specified in the final §213 rule for storm water are based upon historical practice in the

commission’s Edwards Aquifer Protection program.  

Additionally, the recommendation presumes the Edwards Aquifer System has no capacity to

assimilate constituent loadings without causing degradation of water quality.  Although the

assimilative capacity of the system has not be determined, it is likely not zero.  Therefore, to allow
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no increase in constituent loadings would place a potentially unnecessary burden on regulated

activities.  In the absence of specific water quality information as to the effect of water quality

management practices on water quality in the Edwards Aquifer, the commission has the commission

has adopted a programmatic-based approach for specifying requirements for BMPs in the final §213.

SAWS stated that requiring temporary BMPs to meet performance standards is a positive step in protection

of the Edwards Aquifer and commended the commission for making this change.

The commission agrees with the comment.  Although specific references to “performance standards”

for BMPs  have been deleted in the final §213 rule, the “requirements” for BMPs specified in the final

§213 rule will provide the same guidance in the site planning and plan review process.  

WGP commented that §213.5(b)(4)(D)(i)(II) and (III) refer to regulated activities disturbing between 5 and

10 acres and 5 acres, respectively.  It is not clear whether the acreage is that which is contained in the

application or whether it also includes areas outside of the application which may be subject to other water

quality protection plans or even remain undeveloped.  WGP continued that language should be added to

clarify that in calculating the disturbed area, only these areas within the application and which are to be

developed shall be included and that undeveloped areas shall be excluded.

The language in §213.5(b)(4)(D)(i)(II) and (III) has been modified to be consistent with the

requirements of the NPDES general permit for construction activities.  
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WGP commented that the rule should allow for a removal efficiency of 70 percent rather than 80 percent

because published data suggests that 80 percent represents the upper range of sedimentation pond efficiency

and therefore may not be attainable on a consistent basis.  WGP commented that the standard for

construction, operation and maintenance of sedimentation ponds utilized for Temporary BMPs for projects

over ten acres should be modified to provide for a removal efficiency of 70% suspended solids "or" 0.5

ML/L peak settleable solids rather than "and" 0.5 ML/L peak settleable solids because either standard

provides appropriate protection and application of both may render compliance impracticable.

WGP commented that the 0.5 ML/L peak settleable solids standard should be clarified as to whether it

refers to inflow or outflow concentrations and an explanation of the laboratory procedures to be used for

establishing compliance with the standard should be specified.

Construction activity BMPs performance standards for TSS and peak settleable solids have been

deleted from the final rules to provide consistency with applicable NPDES permitting requirements.

WGP commented that the computational procedure for determining the design and event mean concentration

for disturbed conditions should be explained or clarified.

Computational procedures for BMP requirements in the final §213 rule will be specified in technical

guidance being prepared by the Executive Director.



Texas Natural Resource Conservation Commission Page 188
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

WGP commented that the rules should employ a weight per unit volume measure rather than the proposed

volume per unit volume measure because the more common practice is to utilize the weight per unit volume

standard; conversion from this more common standard to the per unit volume proposed by the rules requires

knowledge of the unit weight of the settled solids, a value which will vary depending on the solids in

question.

References for the measures identified in the comment have been deleted from the final rules.

WGP commented that the return period of the design storm should be related to the proposed construction

schedule rather than an arbitrary number of years such as ten, and that the design duration of the storm

event should be on the order of six hours.

Provisions in the final rules for specifying the design storm for sizing construction activity BMPs were

adopted from the NPDES general permit for construction activities.

WGP commented that the rules should establish guidelines with respect to how sedimentation concentrations

are to be distributed through a storm event because without this information it is not possible to calculate

removal efficiency and outflow concentration.

Provisions for calculating removal efficiencies in construction activity BMPs have been deleted from

the final rules.
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BE commented that on §213.5(b)(4)(D)(i)(I) delete the words “constructed, operated and maintained” from

the 4th sentence.

The language in §213.5(b)(4)(D)(i)(I) has been modified to be consistent with the requirements of the

NPDES general permit for construction activities.  

CPS stated, that for temporary BMPs for regulated activities disturbing ten acres or more, they agree that

a uniform performance standard is needed to ensure the effectiveness of certain BMPs; however, the rule

should allow the applicants the flexibility to choose the measures most appropriate to the nature of the

project, equally protective of water quality, and in accordance with the technical guidance accepted by the

Commission.

Provisions for construction activity BMPs in the final rules have been adopted from the NPDES

general permit for construction activities.  The rule allows alternative sediment controls in

circumstances where the required BMPs are not attainable.

MLK expressed concerns regarding the temporary BMPs because studies have not been cited which indicate

that these new temporary BMP standards are merited.  Instead, the staff indicated that the standards are

chosen because they are currently utilized by the State of South Carolina for control of stormwater

pollution.  Assuming that South Carolina does employ these requirements, it does not translate as a reason,

in and of itself, that Texas should use the same standard: what do the other 48 states do for stormwater

protection, in what areas is it used in South Carolina, in what situations is it used, how similar is this region
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to South Carolina?  It appears that South Carolina, receives significantly more rainfall than does Central

Texas.

FSMC commented that there have been no scientific studies presented to support a comparison between

Texas Geology and the geology of South Carolina, nor any documented studies of any nature presented to

support the claim that these measures would result in any reasonably predictable pattern of benefit to the

environment.   BE wanted to know if the standards from South Carolina are directly applicable to this area

of South Texas or will adjustments be made in the various procedures.  BE commented that the regulated

community needs to see a copy of these standards and the proposed “background levels” in order to

comment on those  aspects of the proposed rules.   

Provisions for utilizing the requirements for construction activity BMPs which are employed  by the

State of South Carolina have been deleted from the final rules to provide consistency with applicable

NPDES permitting requirements.

USFWS recommended increasing the size of the design event for sediment basins (§213.5 (b)(4)(D)(i)) from

10 year 24 hour to 25 year 48 hour event.

 MLK stated that the "10 year 24 hour" design event would require a very large detention/retention pond

that make little economical and environmental sense.  Digging a temporary pond to meet this standard

disturbs quite a large area of land.  For a ten-acre development, a pond sized to contain a 10 year 24 hour

event would require a pond of approximately five acre-feet which can be very costly and disturbs land
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which otherwise might not be disturbed.  MEC commented that the requirement on  projects greater in size

than 10 acres be constructed with a sedimentation pond to capture the runoff from a 10 year - 24 hour storm

will result in huge basins, creating liabilities for human health and safety with no known or justified benefit.

Provisions in the final §213 rule for specifying the design storm for sizing construction activity BMPs

were adopted from the NPDES general permit for construction activities.

In lieu of performance standard based sediment calculations and removal efficiencies, TxDOT

recommended that the performance standard for sediment basins be based on storage volume.  They

provided, as an example, that the Environmental Protection Agency requires that a sediment basin provide

storage for the volume of runoff from the 2-year, 24 hour storm (NPDES - Construction General Permit).

TxDOT concluded that such a standard would assist the applicant by being consistent with existing

regulations.

The commission agrees with the comment and has adopted the requirements of the NPDES general

permit for construction activities in the final §213 rule.

COA commented that as impervious cover increases, the amount of baseflow generated will tend to

decrease, resulting in possible reductions in aquifer recharge rates.  COA suggests that at a minimum, the

water quality volume specified for treatment by BMPs should be increased as site impervious cover

increases.
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The commission disagrees with the comment to require and increase in the volume of water treated

as the site impervious cover increases.  The volume of water treated by BMPs is one parameter

applicants must considered in developing water pollution abatement plans for regulated activities.

This parameter will be addressed in the technical guidance being prepared by the executive director.

Applicants will be able to choose the BMPs which are best suited to their site and circumstances to

meet the requirements of the rule. 

Representative Krusee asked what is the justification (both economically and environmentally) for standards

that mandate a removal of 80% total suspended solids versus a removal of 50% or lower?

The performance standard for construction activity BMPs to remove 80% of TSS has been deleted

from the final rules to provide consistency with applicable NPDES stormwater permitting

requirements.

Hays County commented that the proposed performance standard generally requiring 80% removal of

suspended solids is unreasonably restrictive.  

The performance standard for construction activity BMPs to remove 80% of TSS has been deleted

from the final rules to provide consistency with applicable NPDES stormwater permtting

requirements.



Texas Natural Resource Conservation Commission Page 193
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

COA commented that the new dual technical criteria of 80 percent removal efficiency for suspended solids

and maximum 0.5 mL/L settleable solids concentration as calculated for disturbed conditions and the ten-

year 24-hour event has several practical problems in application.  They continued that the commission

should develop clear guidance for implementation of this criteria, because as written, engineers cannot

design systems to comply with this without additional information or making gross assumptions.  Both

criteria require some knowledge of particle size distribution and particle weight density.  The COA

suggested that the commission should specify a target particle size for the 80% removal (e.g., 20 micron

particle, which the City of Austin has used for sizing sedimentation ponds).

The performance standards for construction activity BMPs pertaining to the removal of TSS and the

concentration of total settable solids have been deleted from the final rules to provide consistency with

applicable NPDES stormwater permitting requirements.

WE and Smith commented that on 213.5 (b)(4)(D)(i)(I) they are unfamiliar with the reference (not even

in the ASCE Manual No. 54- “Sedimentation Engineering”) similar to “...and 0.5 ML/L peak settleable

solids concentration...for disturbed conditions and 10 year 24 hr. design storm.”  The manual did note that

concentrations can be expressed as MG/L based on a specific formula.  They stated that a limitation of 0.5

ppm is a very small amount and likely to be unobtainable in the real world.  Not only is laboratory analysis

required to show this level, it is quite subjective since sediment load will vary throughout the 24 hour

design period and time related samples would have to be corrected to meet the second portion of the rule

which specifies a particular design storm.  Thus, enforcement will require another 5 or 10 pages of rules

to clarify sampling and laboratory standards.  WE and Smith therefore proposed that 80% removal
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efficiency (by weight) is more than adequate and the other portion is poorly conceived and probably

unenforceable.  

COA commented that regarding the proposed 0.5 mL/L criteria, that they use an assumed particle size

distribution that the EPA developed from the National Urban Runoff Program (NURP) for planning and

estimating purposes.  COA further suggested that the Edwards Rules or the technical guidance that is to

be developed to support the Rules should provide an assumed particle size distribution and particle density

by predominant soil types in the recharge and contributing zones or require determination of particle size

distribution and particle weight density for site conditions.

The performance standards for construction activity BMPs pertaining to the concentration of total

settable solids have been deleted from the final rules to provide consistency with applicable NPDES

stormwater permitting requirements.

WE commented that the method suggested for the temporary sedimentation BMP is not practical.  The

stated storm would generate approximately 8 inches of rainfall.  Subsequently, the attendant retention

volume would be extremely high and possibly create a structure of greater disturbance than the proposed

development itself.  Incumbent in this proposed rule is a removal efficiency that lacks a technical basis.

As such, the criteria for background load data and the data supporting the removal efficiency should be

provided for review by the professionals that will ultimately be required to provide for same in design; thus,

WE recommended that the staff provide a more detailed report as to the justification of the referenced

requirement.  
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Provisions in the proposed §213 rule for construction activity BMP performance standards and design

storm have been deleted.  The requirements for construction activity BMPs included in the final §213

were adopted from the NPDES general permit for construction activities.  Staff will provide

supporting technical information necessary to meet the requirements for construction activity BMPs

in technical guidance being prepared by the executive director.

COA commented that an issue that is not addressed by the proposed criteria for temporary BMPs is the

water quality volume of sedimentation basins and that the lower the volume the more likely overflow events

(that would discharge untreated runoff) will occur.  The City of Austin criteria specifies a 1/2 inch Water

Quality Volume (WQV) while the EPA requires one inch WQV for drainage areas over 10 acres.  COA

suggested that because a 10 acre drainage area would automatically invoke EPA regulations pertaining to

nonpoint source pollution control on construction sites, then the Edwards Rules should specify a WQV of

1 inch (Federal Register Vol. 63 No. 31 - 2/17/98 NPDES General Permit for Storm Water Discharges

from Construction Activities Part VI.D.2.a(3)(a)).

WE commented that the statement of a five acre/single outlet appears in conflict.  This exemption has

always been reasonable.  However, the limitation does not meet with the other desired criteria

establishment.  The standards as proposed, and the basis of computation therein, appear to be overly

aggressive.  
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The commission has adopted the applicable technical requirements of the NPDES general permit for

construction activities for regulated activities in the Edwards Aquifer Recharge and Contributing

Zones.

COA stated that for areas between 5 and 10 acres the proposed rules state that other BMPs can be used but

that their removal efficiency must be calculated, unless waived by the executive director.  The COA

continued that removal efficiencies may be calculated for sedimentation basins but not for other temporary

BMPS, such as silt fences, rock berms, etc.  COA suggested that instead of requiring calculations of

removal efficiencies the rules should require that BMPs be located in the appropriate places and orientation,

that proper site management is done, that maintenance is conducted at appropriate intervals, and that the

commission enforce maintenance requirements.  The COA concluded that construction sites are not static

operations and efforts to engineer the best controls through calculations should be supported by

requirements for proper placement, adequate maintenance, and prompt correction of deficiencies.

The commission has adopted the applicable technical requirements of the NPDES general permit for

construction activities for construction activities which disturb areas between 5 and 10 acres in size.

USFWS commented that the wording in the proposed performance standards for temporary BMPs (section

213.5(b)(4)(D)(i)) allows too much room for noncompliance; "where space and other factors allow" and

other similar wording should be omitted.  If circumstances prohibit installation of a temporary BMP, this

could be handled through the exception process.
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The commission disagrees with the comment.  Although the provisions for temporary BMPs specified

in the proposed §213 rule has been modified to be consistent with the NPDES general permit for

construction activities, the final rule still contains language which allows alternative BMP

requirements where site conditions do not allow attainment of the specified BMP requirements.

Circumstances justifying the use of alternative BMP requirements will be addressed in the technical

guidance being prepared by the executive director.  Commission staff will work with applicants on

a case-by-case basis to determine the feasibility of specified BMP requirements and satisfactory

alternatives.

TxDOT stated that there are advantages in developing performance standards for permanent best

management practices (BMPs) and continued that it will give the applicant specific criteria which need to

be met in the development and design of BMPs.  

The commission agrees with the comment.  Although specific references to “performance standards”

for BMPs have been deleted, the “requirements” for BMPs specified in the final §213 rule serve the

same purpose as described in the comment.

Hays County commented that designs based on standard engineering practices are adequate in establishing

performance standards.

The commission disagrees with the comment.  Although references to BMP “performance standards”

have been deleted from the final §213 rule, the BMP “requirements” specified in the final §213 rule
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provide guidance that will facilitate the implementation of the commission’s Edwards Aquifer

Protection program by supporting applicants site planning activities and the commission’s review of

water pollution abatement plans.

SAWS stated that requiring permanent BMPs to meet performance standards is a positive step in Edwards

Aquifer protection. SAWS commended the commission for making this change.  

The commission agrees with the comment.  Although specific references to BMP “performance

standards’ have been deleted from the final §213 rule, the BMP “requirements” specified in the final

§213 rule provide benefits to the commission’s Edwards Aquifer Protection program by providing

guidance on the site planning and plan review process.

LCRA concurred with the need to establish a performance standard for runoff from new development on

the recharge and contributing zones.  They stated that the approach, relating to the efficiency of BMP

design and operation, appears to have the drawback of allowing a higher intensity development to discharge

a significantly higher loading than a lower intensity project.  In fact, a low density project could be required

to discharge higher quality water than background conditions if a removal efficiency approach is used.

Consequently the approach in the rule as drafted being a standard limiting the increase in annual loading

to a specific percentage above background levels, is preferable.  However, given the large increases in

pollutant loadings for urban intensities of development, either approach would yield a significant level of

protection.
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The commission agrees with the comment that either of the approaches discussed in the preamble to

the proposed §213 rule provide an environmental benefit to protecting water quality in the Edwards

Aquifer.  The approach relating to BMP removal efficiency was adopted by the commission because

it is consistent with the historical practice of the commission’s Edwards Aquifer Protection program.

Although it is true this approach potentially allows regulated activities to discharge significantly

higher constituent loadings, the commission lacks specific water quality information necessary to

determine if these higher loadings will degrade water quality in the Edwards Aquifer.  The

requirements for BMP removal efficiency has been clarified to only address the incremental loading

due to regulated activities and thus avoids the possibility that low density projects would be required

to achieve higher water quality conditions than existed at the site prior to the initiation of regulated

activities.

TxDOT recommended that the commission follow the lead of the LCRA and adopt technology-based

performance standards.  

The commission agrees with the comment and has adopted requirements for storm water BMPs which

are very similar to those specified in LCRA’s nonpoint source pollution control program.

COA supported the general approach of establishing a performance standard for treatment BMPs because

the validity of this approach has been demonstrated both nationally and locally.  However, the COA

strongly disagrees with the effectiveness and reasonableness of the commission proposed performance
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standard to limit increases in annual TSS loadings to not greater than 20% above the background level

approach because control of TSS alone will not meet nondegradation goals.

The commission disagrees with the comment that control of TSS alone will not meet nondegradation

goals because TSS is an indicator of other contaminants.

COA commented that the need to limit impervious cover over the aquifer is not recognized in the proposed

TSS performance standard and the rules place an over-reliance on treatment BMPs, which must be

designed, constructed, and maintained properly.  The COA stated that experience with treatment BMPs has

shown that, in sensitive watersheds, reliance on them is an inadequate and high risk strategy which should

be subordinate to limiting impervious cover.  

The commission disagrees with the comment that impervious cover limits are not considered in the

storm water BMP requirement to control TSS loadings from regulated activities.  Impervious cover

percentages are one factor that will have to be considered in the development of water pollution

abatement plans.  The specific means by which impervious cover will be considered in the

development of water pollution abatement plans for regulated activities will be specified in the

technical guidance being prepared be the executive director.  Applicants will be able to utilize

impervious cover limitations among other factors to identify BMPs necessary to meet the requirements

of the §213 rule.
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COA proposed a nondegradation goal as the performance standard for Permanent BMPs for all contributing

watersheds.  They state that the best protection of the Edwards Aquifer will be afforded if a non-

degradation goal is set as a performance standard for all new development.  This goal is implied by the

purpose statement of the rules in 30 TAC 213.1 and 312.20 but not fully explained or implemented in the

rules.  Adoption of a nondegradation goal would be consistent with goals stated in other agency rules (30

TAC 216) and by the City of Austin Save Our Springs Ordinance (1992).  The application of a non-

degradation goal to all watersheds contributing to the Edwards Aquifer regardless of county or other

artificial jurisdictional boundaries is necessary to the effectiveness of these rules.

The commission agrees with the comment that the goal of the commission’s Edwards Aquifer

Protection program is to regulate activities to the degree necessary to prevent degradation of water

quality in the Edwards Aquifer.  The commission has adopted a programmatic-based approach for

specifying requirements for BMPs in the final rules to meet this goal.  BMP requirements specified

in the final rules for storm water are also based upon agency experience in their application and

effectiveness in the commission’s Edwards Aquifer Protection program.  

COA suggested that the components of a nondegradation strategy for the aquifer would include the

following: eliminate adverse water quality impacts from new development by limiting post-development

loads, or pounds of pollutants discharged per acre per year, to pre-development background levels; achieve

zero increases in pollutant loads by limiting impervious cover to levels at which remaining loads from

development could be reduced to background levels by an expanded group of stormwater treatment

processes; 
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TCWA commented that the design standards for water quality control should be based on the requirement

of no increase in the average annual load for total suspended solids, total nitrogen, chemical oxygen

demand, toxic metal, pesticides and herbicides above naturally occurring loads.  

The commission disagrees with the comment that zero increases in pollutant loads from regulated

activities is necessary to prevent degradation of water quality in the Edwards Aquifer.  The

recommendation presumes the Edwards Aquifer system has no capacity to assimilate constituent

loadings without causing degradation of water quality.  Although the assimilative capacity of the

system has not beem specifically  determined, it is unlikely to be zero.  Therefore, to allow no increase

in constituent loadings would potentially place an unnecessary burden on regulated activities.  In the

absence of specific water quality information as to the effect of water quality management practices

on water quality in the Edwards Aquifer, the commission has adopted a programmatic-based

approach for specifying requirements for BMPs in the final rules.  BMP requirements specified in

the rules for storm water are based upon experience in the application and effectiveness of these

BMPs in the commission’s Edwards Aquifer Protection program.  

COA further comments that the commission should strengthen regulatory restrictions by limiting exceptions

and variances to the Edwards Rules and establishing clear performance standards based on water quality

criteria; 
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The commission disagrees with the comment that the provisions for exceptions specified in the §213

rules need to be strengthened.  The provisions for exceptions require a demonstration that equivalent

levels of water quality protection be achieved.  The rules do not have provisions for variances.

COA further comments that the commission reduce impacts of existing and "grandfathered" development

through incentives for retrofitting stormwater control measures where appropriate.

The commission lacks specific water quality information necessary to determine if new regulations

or other initiatives are needed to address water resource impacts from existing development in order

to meet the water quality objectives for the Edwards Aquifer.      

COA further comments that the commission  maintain and preserve existing baseflow rates in contributing

creeks in order to preserve aquatic habitat and recharge rates to the aquifer.  COA also commented that for

the segment of the Edwards Aquifer which discharges to Barton Springs, a nondegradation approach should

be adopted in both the recharge and contributing zone unless a lower standard can be justified through

technical studies.  COA stated that the rationale for this standard is primarily the unique quality and

vulnerability of the Edwards Aquifer resource and based on discussions with the EPA and USFWS related

to NPDES, a non-degradation pollution control strategy for endangered species protection is appropriate.

COA concluded that at a minimum the Edwards Rules should adopt a nondegradation approach for the

recharge zone, which is the portion of the aquifer most vulnerable to pollution.
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The commission agrees with the need to maintain such baseflows if necessary for water quality

protective and will assess groundwater impacts in its review and action an a related water right

application in accordance with Texas Water Code §11.134.

RLM recommended that: 1) all new sedimentation basin approvals should contain a requirement that for

a reasonable period of time each basin should have the influent and effluent and the sediment analyzed, for

Total Petroleum Hydrocarbons (TPH), BTEX, and the 8 RCRA metals 

The commission disagrees with the comment that new basin approvals contain a requirement to

monitor influent, effluent, and sediment quality.  The design and other requirements of

sedimentation/filtration basins will be specified in technical guidance being prepared by the executive

director.  These requirements will be determined based upon relevant available data.  Applicants will

not be required to monitor BMPs if they follow BMP guidance in the technical guidance.

 

RLM also recommends the commission should make a determination regarding the sediments removed from

these basins, as to whether they require special handling and this determination should be part of the

Edwards Rules. 

The commission disagrees with the comment that the commission has a responsibility to make

determination regard management of sediments removed from sedimentation/filtration basins.

Applicants are responsible for maintaining BMPs including the proper management of sediments



Texas Natural Resource Conservation Commission Page 205
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

removed from control facilities.  Disposal of these materials must be accomplished in compliance with

all applicable waste management regulations.

GSACC commented that the specific performance standard proposed is inappropriate because it is based

on an invalid assumption that the background condition is stable and sufficient to prevent pollution.

Background conditions can vary widely from site to site, within a site, and even from time to time for the

same site.  Thus, establishing a performance standard for a site on the basis of a single or small number

of observations is arbitrary and meaningless.

 USFWS questioned if "background levels" are defined for this rule?  In Texas Senate Bill 1017,

background levels were defined for the Texas Water Code in Chapter 26, Subchapter E with a limited

number of constituents: total suspended solids, total P, total N, Chemical Oxygen Demand, and Biological

oxygen Demand.  The definition also minimally requires four samples of rainfall events exceeding one-half

inch per year.  The definition may not be adequate for TSS and other pollutants under all circumstances.

Hays County commented that requiring removal to a percent of background levels is impossible when

studies have not been conducted to establish background levels.  

The commission has deleted references to “background levels” in specifying requirements for storm

water BMPs in the final rules.
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USFWS states that determining background water quality levels as a standard on which to base the design

of BMPs is problematic, given the high variation of TSS and other parameters during stormflows under pre-

development conditions.  Removal efficiencies for specific parameters (i.e., TSS during the construction

phase) above and below BMPs may be a more realistic goal in terms of monitoring. 

The commission has adopted a requirement for storm water BMPs based upon TSS removal efficiency

consistent with the recommendation in the comment.

USFWS further recommends a 70-90 percent removal on an event basis rather than average annual load,

since improperly functioning BMPs may discharge large amounts of sediments and other pollutants during

one event that may not be obvious when averaged into the annual load.  

The commission disagrees with the comment that storm water BMPs should be evaluated on a single

event basis.  Data used to determine the constituent removal efficiencies of BMPs are generally

reported on an average annual basis.  This data accounts for excursions which may occur during

individual storm events.  The executive director is preparing technical guidance on the removal

efficiency of BMPs using data which includes average annual performance evaluations.

GVA questioned that to insure that total suspended solids do not exceed 20% of the background levels will

require pre-construction monitoring, or will the background be calculated?  If calculated, what is the tested

precision of the calculation?  
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The commission has deleted provisions for BMP performance standards pertaining to limiting TSS

loadings in storm water to no more than 20% above background levels in storm water discharged

from regulated activities in the final rules.

RLM commented that the use of "technology-based requirements similar ... in the Lower Colorado River

Authority Technical Guidance" should be reconsidered because the LCRA Technical Guidance Manual

deals specifically with removing sediments and attempting to prevent sediment build-up in the streams and

lakes in the Lower Colorado Basin.  The use of this document should be restricted as a guide for the design

of BMPs to protect groundwater quality, especially with regard to the Edwards Aquifer.  

The executive director is preparing technical guidance on BMPs which will be applicable to

circumstances in the Edwards Aquifer system.

LCRA commented on the appropriate level of performance to be achieved and stated that the standard

should ultimately be determined by the water quality goal.  They continued that unfortunately the

correlations between development, pollutant loading, BMP efficiency, surface water attenuation and

groundwater attenuation are far from precise and therefore it is difficult, if not impossible, to start with a

water quality goal and create a program meeting that goal with a high level of technical confidence.  The

LCRA stated that they approached this problem by seeking a balance between water quality protection and

economic feasibility.  LCRA concluded that cost effective BMPs were available which could limit increases

in TSS and phosphorous loading to a range of 20 to 30 percent above background levels.  At the same time
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this standard also provides a level of water quality protection which meets our goal of protecting the water

quality of the Highland Lakes.  

The commission agrees with the comment that information on the effect specific water quality

management practices have on water quality in the Edwards Aquifer is largely lacking.  Accordingly,

the commission unable to determine a water quality-based requirement for storm water BMPs and

has adopted programmatic-based approach to specifying requirements for BMPs in the final §213

rule.

TxDOT-A and TxDOT-SA both requested that since they will be spending taxpayer dollars to comply with

the proposed rules, they recommend that these rules contain cost effectiveness as part of the compliance

sections for temporary and permanent BMPs.

A fiscal note has been prepared and is attached to the final which estimates the fiscal impact of the

final rules and was provided in the preamble for the proposed rules.  This is also further discussed

in this preamble for the adoption of the final rules.

USFWS recommends that BMPs be monitored a minimum of 4 times per year to ensure proper function.

The commission agrees that BMPs should be monitored.  The executive director is preparing technical

guidance for the selection of BMPs which meet the requirements of the rules.  This guidance is being

prepared based upon a large body of monitoring data collected from BMPs.
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COA commented that TSS is not an adequate parameter to use as a single performance standard.  First,

there are other pollutants of significant concern, such as nutrients and toxics, which TSS-based BMPs may

provide a much lower level of treatment, and the sedimentation-sand filtration systems now widely used

for compliance with the current Edwards Rules are not effective at removing dissolved nutrients.  The COA

continued that it has conducted an analysis of the proposed performance standard using standard methods

of non-point source (NPS) load estimation which demonstrates that, while limiting upland TSS increases

to 20%, other pollutants would be allowed to increase from 50% to over 8000% on a per acre basis.  

The commission disagrees with the comment that TSS is not an adequate parameter to use as a single

performance standard for storm water BMPs.  Specific water quality information on the effect water

quality management practices on water quality in the Edwards Aquifer, including control

requirements for various constituents, has not been presented to the commission in response to the

commission’s solicitation for such information in the preamble to the propose §213 rule, nor is the

commission aware of such information from other sources.  In the absence of specific water quality

information on the Edwards Aquifer, the commission has adopted programmatic-based approach to

specifying requirements for BMPs in the final §213 rule.  BMP requirements specified in the final

§213 rule for storm water are based upon historical practice in the commission’s Edwards Aquifer

Protection program.  

COA stated that its analysis of the proposed performance standards  included calculations for several

development scenarios whereby a sedimentation-sand filtration BMP has been installed for treating runoff.

Four development scenarios were evaluated for each of the two zones (i.e., Contributing Zone and
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Recharge Zone): 1)  Undeveloped (5% Impervious Cover), 2)  Single-family Development (20%

Impervious Cover), 3)  Multi-family Development (40% Impervious Cover), and 4)  Commercial

Development (60% Impervious Cover).  Annual average pollutant loads were evaluated for five

constituents:  1)  Total Suspended Solids (TSS), 2)  Total Phosphorus (TP), 3)  Total Nitrogen (TN), 4)

Nitrite + Nitrate (NO2+NO3), and 5)  Chemical Oxygen Demand (COD).  Stormwater rainfall-runoff

coefficients, pollutant concentration values, and pollutant loading equations came from the COA's

Environmental Criteria Manual (1995).  The removal efficiencies for a sedimentation-sand filtration system

are based on Evaluation of Nonpoint Source Controls, an EPA/Commission Section 319 Grant Report (City

of Austin, 1997).  COA calculated removal efficiencies for non-TSS constituents as the product of the

required TSS removal efficiency (to meet the commission’s 20% performance standard) and the ratio of

reported constituent-to-TSS removal efficiencies from the 1997 report.  A “Barton Ridge” type

sedimentation-sand filtration system achieves estimated average removal efficiencies for TSS and TN of

71% and 20%, respectively.  The ratio of TN to TSS efficiencies is thus (0.20/0.71) = 0.28. If a

sedimentation-sand filtration system must achieve a 75% TSS removal efficiency in order to comply with

the Edwards Rule performance standard, the estimated TN removal efficiency would be 75% * 0.28 =

21%.  The analysis indicates that, for the scenarios evaluated, the proposed performance standard would

allow pollutant loads to increase by 63% to 4476% in the Contributing Zone and 108% to 8474% in the

Recharge Zone.  COA stated that this analysis supports the need to have a stricter performance standard

in the recharge zone if a less than non-degradation standard is adopted.  It also indicates that using TSS

alone is inappropriate.  
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The commission believes the methodology described in the comment significantly overestimates the

nutrient loadings that would likely result from the BMP performance requirement used in the

analysis.  The analysis presumes that the ratio of constituent removal efficiencies calculated from the

City’s 1997 study is representative of conditions which would be expected to occur throughout the

Recharge and Contributing Zones of the Edwards Aquifer.  However, the City has published other

data which shows the TN/TSS removal efficiency ratio calculated from the 1997 study is significantly

lower than TN/TSS removal efficiency ratios calculated from this other data.  The lower TN/TSS

ration used in the analysis has the effect of overestimating the estimated nutrient loadings from

regulated activities that would likely result from the implementation of the BMP requirement used

in the analysis.  

Furthermore, irrespective of the accuracy of the nutrient loadings estimates that might be expected

from regulated activities, this analysis does not address the potential impact nutrient loadings might

have on water quality in the Edwards Aquifer.  Therefore, the commission disagrees with the

comment that the analysis presented in the comment supports a need for stricter performance

standards in the §213 rule.

COA commented that the currently proposed performance standards are not adequate because the majority

of the TSS load will not be treated by onsite BMPs as this TSS is generated through channel processes with

75% or greater of the TSS load results from in-stream processes (i.e., erosion, bedload movement).  The

COA concluded that a performance standard that only applies to uplands TSS loads will be addressing just

a portion of the problem.  COA stated that in-stream TSS loading processes are not well understood and
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appear to be correlated to both watershed characteristics and stream geomorphology.  COA continued that

recent geomorphic studies indicate the importance of controlling channel-forming flows to reduce in-stream

aggradation and/or degradation, which are indicators of sediment loads.  The COA suggested that these

studies demonstrate the need for watershed-based strategies to control erosive flows and maintain stream

physical integrity.  The COA continued that the Edwards Rules approach does not address either of these

fundamentally important needs and, thus, the rules, cannot be considered to support nondegradation.

The commission agrees with the comment that the requirements in the rules for storm water BMPs

address the TSS loadings discharged from regulated activities and do not directly address potential

TSS loadings originating from in-stream processes.  The commission also agrees that in-stream

processes are a potentially significant factor in water quality management practices.  General

requirements to minimize changes in the way in which water enters a stream as a result of regulated

activities are specified in §213.5(b)(4)(E).  These requirements address the in-stream processes

referenced in the comment.  The means by which applicants can meet the requirements of

§213.5(b)(4)(E) will be specified in technical guidance being prepared by the executive director.

General requirements to minimize changes in the way in which water enters a stream as a result of

regulated activities are specified in §213.5(b)(4)(E). 

BE commented that on §213.5(b)(4)(D)(ii)(I), to delete the words “constructed, operated and maintained”

from the second sentence.   
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The commission disagrees with the comment.  The requirement to construct, operate, and maintain

stormwater BMPs is consistent with the commission’s objective of implementing a comprehensive as

well as effective program to protect water quality in the Edwards Aquifer.  Without such actions, no

measures would be installed or remain in place to protect water quality from polluted strmwater

runoff.

TxDOT agreed with TSS as being the target constituent, but recommended amending the language to read

"...to insure that the annual loading or mean concentration of TSS is not greater than 20% above

background levels."

The commission disagrees with the comment.  Constituent mass loadings are the generally accepted

measure of pollutants in  water quality management programs as provided under EPA guidance.  

TxDOT stated that it is their presumption that the calculation of loadings creates a bias against development

projects with high runoff coefficients, as opposed to high pollution potential and the use of average, or

mean, concentration could correct this bias.  TxDOT-A and TxDOT-SA commented that in regard to

BMPs, the proposed rules for permanent BMPs are premised on a loading content and that they feel that

loading is not the most appropriate measure of the impacts runoff may have on receiving waters. They

continued that loading cannot be measured in the field, rather it is a mathematically estimated quantity and

there are a number of inaccuracies inherent in the calculation of loading.  They continued that these

inaccuracies can easily lead to a number that may falsely distort and exaggerate impacts on receiving
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waters.  They concluded that in their situation, this could lead to the expenditure of possibly large amounts

of public funds that result in no added value to protecting the aquifer.

The commission disagrees with the comment that high runoff coefficients do not represent a high

pollution potential.  The increased build-up of pollutants and runoff flow rates from areas with high

runoff coefficients indicates these areas have a high pollution potential which is properly reflected in

using constituent mass loadings as the appropriate measure of pollutants.  The commission disagrees

with the comment that constituent mass loadings are not the most appropriate measure of impacts

runoff may have on receiving waters.  Constituent mass loadings to a receiving water allows the total

amount of the constituent to be known and the resultant water quality conditions in the receiving

water to be determined.  The effect of the inaccuracies involved in calculating constituent loadings

are minimized by establishing BMP requirements using average conditions from a large body of data.

The commission notes that it does not have the specific water quality information necessary to assess

potential impacts on water quality in the Edwards Aquifer. 

In response to the request for suggested approaches to setting performance standards, the EAA urges the

commission to consider using results of a land-use study currently underway by the USGS in cooperation

with the EAA as a tool for determining the impact of various regulated activities on the recharge zone and

for setting performance standards.  The USGS is drilling a 30-well monitoring network randomly located

across the recharge zone in Bexar County as part of a federal National Water Quality Assessment

(NAWQA) Program.  The primary objective of this project is to statistically correlate the quality of recently

recharged groundwater in the Edwards Aquifer with urban land uses on the recharge zone.  The USGS will
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sample each well once to provide a "snapshot" of water quality associated with various land uses in a

relatively short period of time.  Water-quality analysis will include major ions, nutrients, pesticides, trace

metals and volatile organic carbons.  Following the initial sampling events, the USGS will periodically

sample several wells within the NAWQA network, and the EAA will develop a water-quality sampling

program for many of the wells.

The commission agrees this study may provide useful information and looks forward to the

opportunity to review the results of the study when the information becomes available.

TxDOT recommended an alternative approach, the applicant be given a choice of meeting a performance

based on constituent loading or average concentration. TxDOT-A commented that they feel that a BMP that

is based on a concentration concept offers a more scientifically supported as well as a more financially

prudent method of determining the impacts on receiving waters.  

The commission disagrees with the comment.  BMP requirements based upon constituent loadings

are well supported scientifically as evidenced by the large body of scientific data developed to evaluate

the performance of BMPs based upon the removal of constituent loadings.  The effect of the

inaccuracies involved in calculating constituent loadings and the possibility of spending funds that

result in no added value to protecting the aquifer are minimized by establishing BMP requirements

using average conditions from a large body of data.
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If a standard is based on the BMP design, TxDOT recommended that a permanent performance standard

based on removal efficiency not exceed 80 percent.  The reason for this recommendation is based on cost-

efficiency.  The additional cost to construct a BMP to remove an additional 5 or 10 percent (beyond 80

percent) is significantly greater than a comparable increment below 80 percent.

The commission has adopted the recommended storm water BMP requirement to remove 80% of the

average TSS loading.

COA commented that the definition of background TSS level is important because it determines the

allowable pollutant load.  The COA continued that its current definition of background is 5% impervious

cover with a TSS concentration of 55 mg/L.  They stated that LCRA uses a less stringent runoff coefficient

of 0.10 to background and the COA's runoff coefficient values for undeveloped sites are 0.049 in the non-

recharge zone and 0.025 in the recharge zone.  COA recommends that to achieve a nondegradation goal,

the background TSS be defined as 5% impervious cover, 55 mg/L concentration, a runoff coefficient of

0.049 in the contributing zone and a runoff coefficient of 0.025 in the recharge zone.  They continue that

this definition and calculation method should be provided in the technical guidance developed for the

proposed Edwards Rules.

The commission has deleted reference to background TSS levels from the final §213 rule.

COA commented that grassy swales have successfully been used to treat stormwater runoff at several

installations across the United States and may be a beneficial component of an overall stormwater treatment
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system if they are designed properly and installed in a suitable location.  COA continued that the

commission should review site conditions that are necessary to ensure that grassy swales will provide

reliable treatment of stormwater runoff and prescribe those conditions within the Edwards Rules or

accompanying guidance documents.  COA suggested that factors that contraindicate the application of

grassy swales as a BMP include thin soils, soils with a low organic carbon content, soils with a high

percentage of gravel or larger size particles, steep slopes, a shallow depth to groundwater, and proximity

to recharge features or mapped faults.  They concluded that these factors could allow rapid recharge of

contaminated stormwater runoff to the water table rather than slow, beneficial infiltration of stormwater.

The commission agrees with the comment that grassy swales may be a beneficial component of an

overall water pollution abatement plan for regulated activities.  The commission believes grassy swales

are one among many valid best management practices which can potentially be used to meet the

requirements of the rule.  These practices will be included in the technical guidance being prepared

by the executive director.  Applicants will be able to choose the BMPs which are best suited to their

site and circumstances to meet the requirements of the rule.

SACA commented that they would like to see changes in the commission regulations for stormwater quality

to address what is considered a very important shortcoming of these regulations---the lack of information

and specifications to meet the commission regulations with non-structural facilities that preserve the

integrity of the environment.  By using a typical design from engineer specifications where all existing

vegetation is removed including large trees and riparian understory, an artificial area is created; however,

the commission review process is much less and, therefore, easier and less costly than using natural
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preserve areas. SACA requested the commission take a proactive course in developing regulations and

specifications that will preserve natural areas and their environmental components including the trees,

understory and wildlife.

The commission believes that non-structural facilities that preserve the integrity of the environment

can be used to meet the requirements of the rule and the goals of the program.  Specific requirements

for non-structural (and structural) facilities to meet the requirements of the rule will be presented in

technical guidance being prepared by the executive director.

BE commented that on §213.5(b)(4)(D)(ii)(II) delete the words “and function” from the first sentence.  

The commission disagrees with the comment.  The commission believes it is appropriate that

applicants be responsible to insure that storm water BMPs, upon completion of construction, are fully

functional so that they may operate in a manner necessary to achieve their design performance levels.

LCRA stated that it is highly appropriate for the Edwards Aquifer rules to incorporate provisions requiring

that runoff velocities, stream flashing and increased erosion be controlled; however, the proposed language

is rather vague beyond requiring the technical report describe how these issues will be addressed.  They

suggested that a clear standard, such as no increase in the two year peak runoff rate, would be a very

helpful clarification in the proposed rules.  They continued that as written, it is implied that these impacts

must be mitigated, but there is considerable ambiguity in the proposed language.  LCRA stated that they

have found that such a standard imposes a very minimal impact on most developments and that practically
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any BMP sized to control TSS at the level proposed will simultaneously provide much of the storage

volume needed to reduce peak runoff rates to an acceptable level.  LCRA continued that a requirement of

this nature imbeds an important concept in the rules while imposing a minimal burden on development and

that the concept and associated standard should be laid out more explicitly. Normal drainage practice is to

move the water off the street, parking lot, etc., and into a storm sewer as quickly as possible.  The result

is that the receiving stream sees a dramatically higher peak runoff after development for normal rainfall

events compared to predevelopment runoff patterns, and that peak runoff rates can increase by a factor of

five or more for the one year storm event. They stated that the result of this radical change in runoff

patterns is to set up a potentially severe and prolonged process of erosion, thus dramatically increasing TSS

loading, while the stream cuts a new channel to adapt to the altered flow patterns.  They continued that

erosion and attendant TSS last for many years following the development of an area.  They concluded that

there are a lot of other pollutants generally attached to sediment, so setting up a long term erosion pattern

has water quality impacts extending beyond increased TSS loadings.

The commission agrees with the comment that it is appropriate to incorporate provisions addressing

runoff velocities, stream flashing, and increased erosion in the §213 rule.  However, the commission

does not have the information necessary to determine “a clear standard” for these provisions because

the actual effect of such practices on water quality in the Edwards Aquifer is not known.   The means

by which applicants can meet the requirements of §213.5(b)(4)(E) will be specified in technical

guidance being prepared by the executive director.
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COA stated that the alteration of flow to a stream following construction may cause water quantity and

quality degradation and that changes in baseflow, bed load, and nutrient load should be minimized.  COA

suggested that instream erosion is a specific concern that should be addressed in the Edwards Rules because

it can increase instream TSS loads drastically and contribute to loss of ecological habitat as well as increase

loading of adsorbed pollutants.  The COA continued that it has conducted technical assessments of 17

watersheds in the Austin area, including 5 creeks that are partially within the Recharge Zone of the

Edwards Aquifer.  These technical assessments found that 24% of the Recharge Zone stream reaches are

"Stable," 23% are "In-Adjustment," and 54% are "In-Transition." The COA stated that it is developing

improved hydrological control criteria to determine how to prevent instream erosion, and that BMPs to

prevent instream erosion due to "channel forming" flow events will be developed as part of the COA

stormwater management program.

The commission does not have the information necessary to determine specific requirements for

controlling runoff velocities, stream flashing, and increased erosion from regulated activities because

the actual effect of such practices on water quality in the Edwards Aquifer is not known.   The means

by which applicants can meet the requirements of §213.5(b)(4)(E) will be specified in technical

guidance being prepared by the executive director.

GEOS commented that the rules should require that all development activities atop the aquifer be done in

a manner that ensures that stream base flow and maximum aquifer recharge rates are maintained.   
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The commission does not have the information necessary to determine the effect of water quality

management practices (including those used to maintain stream base flow and to maximize aquifer

recharge) on water quality in the Edwards Aquifer.  Therefore, the commission has adopted a

programmatic-based approach to specifying  requirements for storm water BMPs in the final §213

rule.   

BE commented that on §213.5(b)(4)(F)(ii) add the words “or Texas registered professional engineer” after

the word agent in the first sentence.   

 SAOSAB commented that in terms of enforcement of BMPs, they agree that certification by an

appropriately trained engineer is an important requirement.  

SAWS stated that requiring an Engineer to certify that BMPs are constructed as designed is a positive step

in protection of the Edwards Aquifer.  Because, changes in BMP design may occur during the plan review

process, SAWS recommended that the Engineer certify that the BMP was constructed as approved by the

Executive Director.

The commission appreciates positive responses to the proposed rules.

COA commented that this section requires submittal of a certification regarding proper design and

construction of permanent BMPS within 30 days of site completion.  COA also stated that there is a need

for reporting of the monitoring results to verify the operable condition of permanent BMPS.  COA



Texas Natural Resource Conservation Commission Page 222
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

suggested that if the commission does not have sufficient staff and funds available to conduct inspections

and monitoring in order to independently verify operation of BMPS, then self-monitoring and reporting

should be required and the monitoring data should be provided to local entities.  The COA also suggested

that guidelines for reporting and penalties for failure to monitor and report should be developed for this

strategy for BMP operation verification.  

MLK commented that the commission does not currently require engineers to certify to performance

standards for wastewater treatment plants, yet the technology for the design of wastewater treatment plants

is much further refined than what currently exists for stormwater treatment, and numerous studies have

been done that show a very wide variation in removal efficiencies for stormwater treatment systems.

MEC commented that the proposed rules require professional Engineers to certify to performance standards

that cannot be practically met.  The new rules are impossible to achieve without clear definitions and design

criteria, no design criteria being proposed, and references to a Technical Guidance Manual that doesn’t

exist.

 CECT commented that the use of performance standards, coupled with other aspects of the rules, is

inappropriate and not technically valid, and will create difficulty and liability for engineers attempting to

comply with the rules.

The commission responds that the agency and any other authorized agency could monitor/test to

determine performance of BMPs, however, it is the intention of the commission  to require BMPs that
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are assumed to remove 80% of the post-development loadings of total suspended solids.  Use of an

agency-approved BMP would negate the need for monitoring of the BMP provided the BMP is

constructed as designed.  The commission notes that the certification of BMPs by a Professional

Engineer is an indication of the construction quality control and therefore, performance.  Engineers

are not required to certify the performance of, but rather the design of, best management practices

since the proposed rules set forth design standards and not performance standards for stormwater

treatment systems.

USFWS asked if the aquifer rules address septic tank systems that are independent of one another?  

The commission responds that the Edwards Aquifer rules refer to 30 TAC Chapter 285 (On-Site

Sewage Facilities) which have special requirements for systems installed on the recharge zone.  

BE commented that on §213.5(b)(4)(F)(ii) add the words “or Texas registered professional engineer” after

the word agent in the first sentence.  

The commission responds that 213.5(b)(4)(F)(ii) refers to the appropriate “authorized agent”

responsible for implementation of the local on-site sewage facilities program (30 TAC Chapter 285)

and not the authorized agent for the Edwards Aquifer protection plan, therefore no rule change is

necessary.
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Starling commented that if the commission wanted to control sources of pollution of the aquifer, it should

consider reasonable measures for correcting past laxness rather than merely regulate future development

over the recharge and contributing zones.  Thus, she suggests requiring municipalities to provide sewer

service to all areas both in their city limits and in their ETJ’s where development has dotted the land with

numerous septic tanks on very small lots.  This rule should require sewer service extension to new

developments and that San Marcos, as well as other municipalities, should be required to provide sewer

service.

The commission responds that this comment addresses issues which are outside the scope of this

rulemaking.

WE and Smith commented that on §213.5(b)(4)(G), a simple rule requiring containment structures for any

temporary storage of hydrocarbons or hazardous substances greater than 250 gallons would be appropriate,

and that a rule requiring that any spill (not just of more than 250 gallons) on a highway, job site or from

a pipeline must be contained, cleaned up, and reported to the commission would be appropriate.  Also,

stated that the permit narrative about a contingency plan is useless since only the design engineer and the

commission staff read the technical report, and the actual contractors working on the site who might be in

a position to implement such a plan are not privy to it’s contents.  

The commission responds that the technical report for a water pollution abatement plan need only

to describe the measure that will be used to contain any spill of hydrocarbons or hazardous substances

from any source, not just for 250 gallons or more from a temporary aboveground storage tank.  The



Texas Natural Resource Conservation Commission Page 225
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

commission also notes that an aboveground storage tank facility plan application must be submitted

in conjunction with a water pollution abatement plan for facilities proposing to utilize aboveground

storage tanks.  The aboveground storage tank facility plan application requires more specific

information to be submitted for TNRCC review.  In addition, 213.5(e) specifies that any spill from

storage tank facilities must be removed from the controlled drainage area for disposal within 24 hours

of the spill.  

USFWS commented that the assignment of responsibility for water quality structures to the appropriate

builder or agency is a positive step.   

SAWS stated that the clarification of the responsibility for maintenance of permanent BMPs is a positive

step in protection of the Edwards Aquifer and commended the commission for making this change.  

The commission appreciates positive responses to the proposed rule.

A number of individuals and entities commented on the need to maintain post-development BMPs.

Representative Shields asked who will be responsible for maintaining these pollution control measures once

construction on the house is completed? 

 Noderer commented that although the amendment requires developers to build sedimentation ponds to

prevent solid from washing off a property, who is going to maintain it?  What happens when the ponds
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become contaminated?  Will the EPA provide funds to clean up the contamination or will the original

developer?

Representative Krusee commented that, in addition to the initial fixed costs for development requirements,

some owners will become solely responsible for any continuous maintenance or retrofit of BMPs which will

be excessively burdensome.

RECA and TxCABA commented that the posting for future maintenance is costly to establish (property

owner associations) and not likely to be effective in the case of residential construction.  They continued

that municipalities which have mandated the installation of sedimentation filtration structures have

determined those structures should be maintained by a governmental entity for the following reasons:

residential responsibility is not dependable, residential quality controls vary, continuity of ownership cannot

be assured, and assignment of liability for enforcement is more difficult. They stated  that in the 1980's,

the City of Austin required formal assignment of responsibility for structural controls to home owner’s

associations, but amended the rule later in the decade with adoption of the lower watersheds  portion of

their comprehensive watershed ordinance.  TxCABA suggested that the commission delegate to municipal

or county government the responsibility for control maintenance.

The commission responds that Edwards Aquifer protection plan applicants are responsible for

maintaining the pollution control measures after construction is completed until such time as the

maintenance obligation is assumed in writing by another entity.  The commission also notes that the

proposed rule has been revised to allow an exemption from the requirement for permanent structural
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controls for low density single-family residential developments that utilize less than 20% impervious

cover, provided sensitive features are protected in the recharge zone.  In addition, individual land

owners seeking to construct their own single-family residences or associated residential structures on

sites are exempted from the Edwards Aquifer Protection Plan application requirements under

Subchapter A (that requires a plan to be submitted and a fee paid), provided that they do not exceed

20% impervious cover on the sites.  By default, no additional permanent BMPs are required for these

instances.   The commission agrees that the cost of maintenance for permanent BMPs could be high.

However, the commission believes that proactive measures are required to prevent degradation of the

water quality of the Edwards Aquifer and that permanent stormwater controls are not effective at

protecting water quality if the controls are not properly maintained.  The US EPA does not fund the

maintenance of permanent BMPs. 

WGP commented that this provision allows the applicant to transfer the maintenance responsibility for

BMPs to another entity and although, implicit, the language does not clearly provide that the applicant will

be relieved of further liability or responsibility for the maintenance obligations after the transfer. WGP

suggested that language be added to clarify that once the applicant has made a transfer to one of the entities

and in the manner provided by the rules, the applicant will automatically be released from any further

maintenance responsibility.

The commission agrees that the language should be clarified to show that applicant will no longer be

responsible for the maintenance of BMPs once another entity submits a written acceptance of that
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responsibility to the executive director at the appropriate regional office.  The rules have been

modified to clarify the transfer of responsibility.

WE commented that reference is made to the ultimate maintenance of BMPs.  In consideration of a single-

family development, the creation of an entity responsible for same is made.  The previous rules required

the municipality to provide for maintenance of the facilities.  If the commission was unsuccessful in

implementing this requirement with a governmental jurisdiction, are they simply seeking a lesser financially

substantial corporation?  WE stated that it is difficult to understand why a municipality can be conveniently

excluded for the interjection of a smaller, more susceptible entity.  

The commission agrees that the language should be clarified to show that applicant will no longer be

responsible for the maintenance of BMPs once another entity submits a written acceptance of that

responsibility to the executive director at the appropriate regional office.  The rules will be modified

to add 213.5(b)(5)(D) which would state:  "Written acceptance by an entity under 213.5(b)(5)(A)(i)-(iv)

will release the applicant from further responsibility for the maintenance and retrofit of permanent

BMPs and measures."

SAWS recommended that the Underground Storage Tank (UST) standards should include, at a minimum,

a requirement for tertiary containment of all the components of a UST system, including tanks and piping.

SAWS also recommended that the commission work with SAWS in prohibiting all new USTs on the

Recharge Zone because the potential impact to the Edwards Aquifer of even one release from a UST system

located on the recharge or transition zone could significantly impact the water quality of the Edwards



Texas Natural Resource Conservation Commission Page 229
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

Aquifer.  SAWS concluded that the City of San Antonio has had an ordinance in effect which has prohibited

new USTs on the Recharge Zone since December 1994.

A number of individuals and entities commented on the need to address underground storage tank

requirements. SAWS recommended that the Underground Storage Tank (UST) standards should include,

at a minimum, a requirement for tertiary containment of all components of a UST system, including tanks

and piping.  

LWVSA and LWA urged the commission to consider banning all underground storage tanks in the recharge

zone.  The San Antonio City Council banned all such tanks in the recharge zone in the city's ETJ in 1995.

SAWS also recommended that the commission work with SAWS in prohibiting all new USTs on the

Recharge Zone because the potential impact to the Edwards Aquifer of even one release from a UST system

located on the recharge or transition zone could significantly impact the water quality of the Edwards

Aquifer.  SAWS concluded that the City of San Antonio has had an ordinance in effect which has prohibited

new USTs on the Recharge Zone since December 1994.  Patterson commented that she is concerned over

the possibility of MTBE with its carcinogenic effects ending up in their wells from underground tanks

leaking from gas stations.  She has read about the difficulties that California is having with this problem

and wants the commission to take a proactive stance in this area.

EAA recommended that the rules require tertiary containment for all new underground storage tanks rather

than only for those within 150 feet of a well or sensitive feature, in order to provide an additional level of

protection against contamination of the aquifer.
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TCPS commented that the requirement for tertiary containment for underground storage tanks within 150

feet from a well or sensitive feature is positive, although it should be expanded to include all underground

storage tanks in the recharge and contributing zone.    

The commission has made no rule change in response to these comments.  To address the most

immediate threat to groundwater, §213.5(d)(1)(B) requires tertiary containment for any new

underground storage tank system that is within 150 feet of a domestic, industrial, irrigation, or public

water supply well without a sanitary easement, or other sensitive feature.  The commission believes

that double containment along with other tank standards adequately prevents releases to the

environment in areas not adjacent to a sensitive feature.  Commission rules require that existing

underground storage tanks which contain hazardous substances (as defined in Chapter 334 of this

title), be upgraded to secondary containment by December 22, 1998.  Such secondary containment

can be, but does not have to be, double wall construction.  Existing underground storage tanks are

those which were installed prior to December 22, 1988.  Commission rules have required that all

regulated underground storage tanks installed over the Edwards transition or recharge zones be

double walled with continuous interstitial monitoring since September 29, 1989.  Commission rules

require that all existing regulated underground storage tanks be upgraded to meet requirements for

release detection monitoring (by December 22, 1993), spill/overfill prevention (by December 22, 1994)

and corrosion protection (by December 22, 1998).  Owners of a single walled tank and piping system

have already spent a significant sum of money to meet current requirements and will be spending

another $6000 to $15,000 per 3-tank site to meet corrosion protection requirements.  If those same

owners are then required to further upgrade to double or triple wall containment, all monies spent
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to that point to maintain compliance will be lost, as the upgraded single wall tanks will have to be

removed and completely replaced.  This imposes an unreasonable hardship on tank owners who have

complied with existing regulations and would be especially damaging to small business owners.  The

commission also notes that the TNRCC adopts rules establishing the minimum requirements for the

programs over which the legislature has given the TNRCC responsibility and the local counties, cities,

and regulating entities may establish regulations which meet or exceed them.  

EAA recommended that the commission require aboveground storage tank systems utilize secondary

containment for underground piping.  Underground piping associated with aboveground storage tanks

should be regulated by rules that are equivalent to the rules that regulate piping for underground storage

systems.

The commission responds that the TNRCC does not have the statutory authority to establish such

piping standards for aboveground storage tanks, pursuant to the Texas Water Code Section

26.3441(b).  Under the current provisions of the Texas Water Code Chapter 26, Subchapter I, the

TNRCC is only authorized to implement registration, annual fees, release reporting, corrective action,

and remediation-cost reimbursement requirements for certain petroleum aboveground storage tanks,

and no federal statues or EPA regulations have been implemented to authorize other requirements.

COA commented that §213.5(d)(1) pertaining to leak detection systems refers to "alerting the system's

owner of possible leakages." COA suggested that the reference to owner should be changed to

owner/operator and include a statement that the operator be the first contact.  They continue that the
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operator is the best point of contact because he/she is on site and can control mechanical equipment and

initiate clean up, as necessary.

The commission responds that the underground storage tank system’s owner is ultimately responsible

for containment of any leakages from his/her system.  The commission notes that it is the system

owners responsibility to coordinate response measures with the system operator.  There will be no rule

change.

EAA recommended that the rules include specifications for minimum acceptable construction and

performance standards for liners and vaults.

The commission responds that secondary containment specifications are identified in the TNRCC’s

Underground Storage Tank rules (30 TAC Chapter 334).

DRA commented that the proposed rules do not require that a licensed engineer prepare the plans and

specifications for inclusion in the permit application for underground static hydrocarbon storage facilities.

Since these facilities constitute the greatest potential for catastrophic contamination of the aquifer, the

involvement of qualified engineers would reduce the risk rather than the traditional reliance on qualified

registered tank contractors, which are only involved in underground storage tank systems.  DRA continued

that the commission should meet with the Board of Professional Engineers prior to finalizing these rules

and address this issue as the Board deems appropriate.
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DRA commented that the proposed rules do not require that a licensed engineer prepare the plans and

specifications for inclusion in the permit application for aboveground static hydrocarbon storage facilities.

Since these facilities constitute the greatest potential for catastrophic contamination of the aquifer, the

involvement of qualified engineers would reduce the risk rather than the traditional reliance on qualified

registered tank contractors, which are only involved in underground storage tank systems.  DRA continued

that the commission should meet with the Board of Professional Engineers prior to finalizing these rules

and address this issue as the Board deems appropriate.

The commission responds that the proposed rule requires only that a Texas Licensed Professional

Engineer certify the temporary and permanent best management practices and measures that will be

used during and after construction.  Based on explicit requirements of Chapter 26, Subchapters I and

K, of the Texas Water Code, the TNRCC requires aboveground and underground storage tank

installations, repairs, and removals to be performed by TNRCC-registered contractors, and

supervised by TNRCC-licensed installers and on-site supervisors.

BE commented that the transition zone does not merit temporary and permanent BMPs since the surface

is generally not where the interconnections occur.  They think a UST and SCS application is needed with

inspection of the tankholds, wet wells and/or sewer trenches but not the expense of a treatment pond is

warranted. BE commented on §213.5(d)(2)(D) the words “either” and “transition zone” should be deleted

from the first sentence.  
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The commission responds that the Edwards Aquifer Protection Plan applicant is only expected to

submit information in the technical report that is applicable to the regulated activity.  Therefore, no

rule change is necessary.

WE and Smith stated that the permit narrative about a contingency spill plan is useless since only the design

engineer and the commission staff read the technical report, and the actual contractors working on the site

who might be in a position to implement such a plan are not privy to it’s contents.  

The commission responds that federal Spill Prevention Control and Countermeasure (SPCC) rules

(40 CFR Part 112) require that written spill control and response measures be maintained on site and

that key site personnel be knowledgeable of such measures.  There will be no rule change.

WE and Smith questioned on §213.5(f)(1)(B), that if the director is notified that work will start on a

particular date, then why require a second notice to confirm the first notice?

The commission responds that written notification only needs to be received by of the appropriate

regional office once and has modified the wording of this section. 

PDE commented that in §213.5(f)(2)(C)(i) contains the phrase “Upon completion of any lift station

excavation, a geologist must certify that the excavation has been inspected for the presence of sensitive

features” should be expanded to allow a licensed engineer with experience in identifying Edwards Aquifer

geologic features to make the inspection as well as a geologist.  Additionally,  PDE commented
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213.5(f)(2)(c)(i)(III) states “Construction may continue if the geologist certifies that no sensitive feature

or features were present,” and should be revised to include a licensed engineer.  

The commission disagrees and has not made the suggested changes.  The training of an engineer does

not provide the necessary skills to conduct a geologic assessment for sensitive features.  If an engineer

meets the definition of a geologist provided in the rules, then the engineer can conduct the inspection.

GJA commented that in order to avoid undue delays and financial burdens on projects which have already

gone through the subdivision platting, construction plan review and approval, and WPAP review and

approval process, §213.5(h)(1) should be amended to include those projects which have achieved one or

more of the following statuses: 1) projects for which a preliminary subdivision plat for the project has been

files and approved by the city and/or county sharing jurisdiction over the project; 2) projects for which a

final subdivision plat for the project has been filed and recorded in the plat records for the county within

which the project is located; 3) projects for which construction plans for the proposed improvements have

been approved by all applicable governmental entities with regulatory authority including cities, counties,

and the commission, as applicable; and 4) projects which have received an approved WPAP that has not

expired.  GJA continued that otherwise, under the proposed rules, these projects would be required to be

resubdivided, redesigned and resubmitted for approval after the effective date of the proposed rules to

address additional aquifer protection requirements as set forth in the proposed rules.  

The commission responds that language has been added to the proposed rule that addresses projects

in progress on the effective date of the rules.  For regulated activity occurring in the proposed
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redefined recharge zone, activities will be considered to have commenced prior to the effective date

of the rules (and therefore not subject to the rules) if the applicant has obtained all federal, state,

and/or local approvals or permits required to begin physical construction, and if either on-site

construction directly related to the development has begun, or construction commences within six

months of the effective date of the rule. 

BS/EACD commented that the proposed amendments allow wastewater discharges onto the recharge zone

that were previously prohibited.  The proposed rules prohibit "new municipal and industrial wastewater

discharges into or adjacent to water in the state that would create additional pollutant loading." How will

the additional loading be determined?  What are the standards for acceptable discharges?  Considering the

nature of the Edwards Aquifer and its current use as a sole source drinking water supply, is it practical to

allow large wastewater discharges onto the recharge zone?  In addition, PDE commented that the regulation

§213.6(a)(2), which includes the statement “Increases in existing discharges into and adjacent to water in

the state that would increase or add new pollutant loading are prohibited on the recharge zone,” needs to

be clarified to answer the following questions: does “increases in existing discharges” apply to permitted

discharges or to flows occurring at the time these regulations are adopted; if only the first phase of a

treatment plant has been constructed, will the new regulations prohibit planned expansions that are already

permitted; and will the commission use the proposed regulations to cutback on permitted treatment plant

capacity that is not currently being used?  Finally, PDE stated that it is inappropriate for the commission

to limit or reduce permitted discharges even if the full amount of the permitted discharge is not currently

being used, and they suggest that as long as a new phase of a treatment plant can meet the current

regulations for discharge purposes, they should be allowed to be built and put into operation.



Texas Natural Resource Conservation Commission Page 237
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

The Commission disagrees with the comment that the proposed language changes regarding new and

increased discharges on the Recharge Zone allows discharges that were previously prohibited.  Any

new discharge could not increase pollutant loading or must be offset by the cessation of an equivalent

existing loading/discharge within the same water shed.  The Commission further responds that the

assessment of a new or increased discharge is based on the permitted discharge at the time of rule

effectiveness  and not current wastewater flows.  

LSUC commented that they read the proposed rules to say that existing wastewater discharge permits will

be renewed for the same discharge volumes and with the same conditions and authorizations specified in

the permit if the wastewater treatment facility is in compliance with its existing permit.  LSUC questioned

if this is a correct reading of the rule, and if not, how will this rule be interpreted in future renewal

proceedings involving Leon Springs’ wastewater discharge permit?  

The Commission agrees with the commenter’s assessment of the rules.  Comments on specific permits

are not relevant to this rule proposal.

BS/EACD commented that the plugging of abandoned wells and borings in some areas is delegated to local

water conservation districts.  The proposed rules must acknowledge their delegation of authority to reduce

the confusion that results when applicants are unsure which rules must be followed.  Within the Barton

Springs segment of the Edwards Aquifer, the BS/EACD has delegated authority to insure that abandoned

wells are properly plugged.
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The Commission disagrees with the commenter that these rules should address authorities provided

to districts by the legislature under laws not specifically related to this rule.  Rules currently proposed

by the Texas Department of Licensing and Regulation provide procedures and guidelines for closure

of abandoned water wells, including the requirement to meet the applicable rules of local government.

EAA commended the commission for adding a requirement for abandoned injection wells to be closed

pursuant to Chapter 331 and for adding standards for plugging borings to prevent the movement of pollution

from the surface to the Edwards Aquifer through open borings.

The Commission agrees with the comment, and responds that this new requirement should provide

better protection of the Edwards aquifer.

COA recommended changing the depth criteria for plugging borings to 5 feet because many geotechnical

borings are greater than 5 feet deep but not as deep as 20 feet.  They continued that it is important that all

borings deeper than 5 feet be plugged with grout due to the artificial vertical migration path that they create.

PDE commented that §213.7 should be revised to read as follows: “All borings with depth greater than 20

feet must be plugged with a non-shrink grout from the bottom of the hole to within three feet of the surface.

The remainder of the hole must be backfilled with cuttings from the boring or gravel.  All borings 20 feet

or less must be backfilled with cuttings from the borings or gravel.  All borings must be backfilled or

plugged within four days of completion of the drilling operation.  Voids may be filled with gravel.”      
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The Commission disagrees with the comment noting that the rule requires a boring with a depth equal

to 20 feet must be plugged with grout and not with cuttings.

EAA commended the commission for adding new municipal and industrial wastewater discharges to the

list of activities prohibited by these rules. TCPS commented that the prohibition against new municipal and

industrial wastewater discharges will help protect the aquifer.  SAWS commented that the prohibition on

the Recharge Zone of “new municipal and industrial wastewater discharges into or adjacent to water in the

state" is a positive step in protection of the Edwards Aquifer and commended the commission for making

this change.  SAOSAB commented that they support the proposed prohibition of new industrial and

municipal wastewater discharges over the Recharge Zone.  However, they feel that the qualifier “into or

adjacent to water...” weakens the intent of the prohibition.  The recharge zone is a karst area of great

complexity and the potential for wastewater discharges to contaminate the aquifer exists whether or not the

discharge is at or near a typical drainage feature.  

The commission acknowledges the comments.

EAA commended the commission for specifying no exception will be granted for a prohibited activity.

The commission acknowledges the comment.
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USFWS states that the proposed rules should specify how the commission determines compliance for each

site (e.g., what the full range and scope of oversight are, how frequently inspections are conducted, etc.).

The commission responds that the rule identifies what activities are regulated under the Edwards

Aquifer Protection Program and the requirements for compliance.  During field inspections, TNRCC

staff observe and document compliance or noncompliance with all rule requirements.  The TNRCC's

homepage (www.tnrcc.state.tx.us) and the Edwards Aquifer Protection Program homepage located

on the Internet (www.tnrcc.state.tx.us/EAPP) provides information concerning the Edwards Aquifer

Protection Plan application submittal and review processes, inspection program, and enforcement

program.    

GEOS commented that the rules should incorporate strict provisions for their enforcement, including

substantial civil penalties, to ensure a high level of compliance.  SOS, ASC, LWVSA, LWV, and TCWA

commented that the rules must provide strict provisions for enforcement to achieve a high level of

compliance.  TWCA continued that this high level of compliance is need to protect our drinking water. 

The commission believes that the rules as they are written provide for sufficient enforcement.

Penalties are addressed in the rule and are subject to guidelines in the Texas Water Code, including

amount.  By utilizing the measures provided for in the rule and TWC Chapter 7, the commission

believes that a high level of compliance will be achieved. 
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USFWS comments that the rules should include a provision for the retrofit of older developments (existing

prior to adoption of the rules) where water quality problems occur.

The projected urban/suburban growth in the recharge and contributing zones over the next 10 years

along with the additional pollutant loading to the aquifer recharge waters is the subject of the

proposed rule. The commission believes that retroactive application of these rules to existing projects

would be unfair to individuals who build prior to the regulation being in place at the time of

construction.  The commission does not believe it is reasonable to retroactively apply these

regulations, which would include the requirement the older developments be retrofitted.

SAWS recommended the commission allocate additional staff for the San Antonio regional office to allow

for proper coverage of the counties west of San Antonio.   

SAWS commented that the counties located west of San Antonio are not being adequately monitored by the

current Edwards Aquifer Protection Program and that the lack of adequate staffing in the San Antonio

region makes it difficult for the existing staff to educate the development community and conduct

compliance inspections in counties other than Bexar County.  SAWS submitted a table which illustrates that

no aboveground storage tank or underground storage tank plan applications have been submitted for review

and approval in Kinney, Medina, and Uvalde counties in the three-year period from 1994 to 1996.  The

table also indicates that only one WPAP was submitted each year in Medina County and no WPAPs were

submitted for Kinney and Uvalde counties during the same time period.  SAWS stated that this

demonstrates an apparent lack of compliance with the Edwards Rules in the counties west of San Antonio
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and that the number of application submittals for Medina County does not accurately reflect the amount of

development occurring over the Edwards Aquifer Recharge Zone in that area.  SAWS concludes that since

the water supply for the citizens of San Antonio comes primarily from recharge which occurs in Uvalde

and Medina Counties it is imperative that these counties be properly regulated under the Edwards Aquifer

Rules.  

The commission responds that the Field Operations Division has developed a streamlined review

process to allow the Edwards Aquifer Protection Program to operate more efficiently and significantly

reduce the review period.  This process is in place and will allow for more field inspections to regulate

compliance with the rules.  The commission is working within legislatively imposed limits on the

number of employees the agency may employ to provide staff to meet all its needs, including the

Edwards Aquifer Protection Program.  In addition, the commission notes that program staffing is

based on program workload which is based upon the number of applications received by each regional

office.  For fiscal year 1997, the Austin Regional Office reviewed 68% of all Edwards Aquifer

protection plans received by the agency and the San Antonio Regional Office reviewed 32%.   The

commission acknowledges the comment of San Antonio Water System regarding consistent regulation

of all areas regulated by the §213 rules.  While the duties enumerated above are generally directly

related to the number of plan reviews, they are not specifically considered for staffing distribution.

DHA commented that regarding §213.9 that consideration be given to providing municipalities a waiver

from the exemption fee since the requirement for a fee of $500 for an exemption will mean a municipality
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that has a questionable compliance will expend public funds for a resolution or may decide to proceed on

their own interpretation of the regulations with a possible violation.

SAWS commented that the establishment of a fee for the review of exception requests is a positive step in

providing adequate funding for the Edwards Aquifer program; however, no change is shown in the

proposed rules covering this new fee.  SAWS stated that the fee proposed for the review of exception

requests on the Contributing Zone is $500.  If workload considerations indicate that a $500 fee is necessary

to adequately cover the cost of the review of these requests, then the fee on the Recharge Zone should not

be set at $100.  SAWS recommended that the appropriate section of the 213 Rules be modified to make the

fee for reviewing exception requests on the Recharge Zone and Transition Zone equal to the fee for

reviewing exception requests on the Contributing Zone.  Additionally,  SAWS commented that the fee for

the review of extension requests should be the same for Contributing Zone plans as for Recharge Zone

plans.  They continued that if workload considerations indicate that a $500 fee is necessary to adequately

cover the cost of the review of extension requests for the Contributing Zone, then the fee on the Recharge

Zone should not be set at $100.  SAWS recommended that the appropriate section of the 213 Rules be

modified to make the fee for reviewing extension requests on the Recharge Zone and Transition Zone equal

to the fee for reviewing extension requests on the Contributing Zone.

The commission responds that the proposed rule has been revised to add a section indicating that the

fee for submitting an exception for projects on the recharge zone is $250 and the fee for any

contributing zone plan or exception is also $250.  In addition, the proposed rule has been revised by

changing the fee for an extension of time to commence projects on the contributing zone to $100. 
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SAWS, Travis County, SAOSAB, EAA, LCRA, and USGWS commented that they supported the addition

of the Contributing Zone to the Edwards Aquifer rules.  SAWS, Travis County, SAOSAB, EAA, and

LCRA commended the commission for making this change. Travis County commented that it will be

important in protecting and maintaining high water quality in the aquifer.  LCRA commented that while

it is critical to protect the recharge zone of the aquifer, the vast majority of the water entering the aquifer

originates in the contributing zone, not the recharge zone.  A program which is limited to only the recharge

zone has little chance of long term protection of the resource. Barrett commented that she wanted the

commission to extend the protections of the contributing zone through the Edwards rules.  BS/EACD

commented that the inclusion of the Contributing Zone was an improvement. TCPS commented that while

the rules represent progress towards ensuring water quality protection and that the decision to extend the

rules to the contributing zone of the watersheds is a good one. COA stated that the evolution of the Edwards

Rules to include more comprehensive protection of the Edwards Aquifer has been recommended for several

iterations of these rules.  Including the proposed protection of the Contributing Zone, where most of the

water in the aquifer originates, is a major improvement to the commission’s strategy for protection of the

aquifer.  

The commission acknowledges the positive comments on the necessity of new Subchapter B.

BW stated that they do not need the Edwards people coming in and telling them that “because there is water

flowing across your land, in some percentage, and probably a low percentage that Edwards benefits from,

we will therefore impose these rules upon you.”  Eckols disapproves of the rules and stated that if the

environmental groups want to control the land in the contributing zone, then they only need to purchase as
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much as they want to control.  BE commented that all of Subchapter B should be deleted in its entirety and

reconsider the need for any regulation or at worst some selective regulation which is tied to specific

problems.  Nietenhoefer commented that he finds Subchapter B both unnecessary and offensive as there

is no reason to include individual residences since there just isn’t a substantial amount of particulate matter

that runs off such a site.  

Kinney opposed the proposed rules and regulations that would extend the commission’s current

requirements for the recharge zone of the Edwards to the contributing zone since there is no sustaining

evidence to show that the rules and regulations are necessary in the contributing zone. FSMC commented

that this document has failed to justify the need for doubling the land area to be included in the regulated

area (with added contributing zone).  Pursley commented that he is opposed to the proposed rules regarding

the Contributing Zone as a study done by a Hays County environmental specialist shows that the proposed

zone is not contributing to pollution in the aquifer at this time.  BADC commented that the envelopment

of unaffected areas will be a bureaucratic nightmare and it will be impossible to prove any cause and effect

relationship on pollution in the aquifer by areas within the 10 mile radius.   Urbanec commented that he

finds it difficult to see how a person building a home out there is going to pollute the Edwards Aquifer. 

The commission acknowledges these negative comments regarding the proposed Subchapter B.  As

stated earlier, currently, over 1.7 million people in eleven counties rely upon the aquifer to meet their

water supply needs. The intent of Subchapter B is to be proactive to protect public health by

preventing the degradation of the Edwards Aquifer and its recharge waters, rather than reactive,

responding to pollution after the aquifer has become contaminated.  At the same time, through its
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regulations, the agency seeks to impose only what is reasonably necessary for this purpose.  The Texas

Water Development Board estimates that by the year 2000, almost 2.7 million people will reside

within the regulated counties (almost a 30% increase from 1990).  By 2010, more than 3.3 million

people will have moved into the area, with their associated residences and businesses.  Most of this

urban growth will be concentrated in Bexar, Comal, Hays, Travis and Williamson counties.  Many

of these people will be living and conducting business over the recharge zone and contributing zone

of the Edwards Aquifer. The Subchapter B address the potential contamination from this urban

expansion by utilizing the requirements from the National Pollutant Discharge Elimination System

(NPDES) general storm water permit during construction, providing a post-construction total

suspended solids (TSS) design standard, and providing for the ongoing maintenance of best

management practices during and after construction.  The agency seeks to impose only what is cost-

effective and reasonably necessary for this purpose in order to allow for continued economic growth

for this region. 

As a result, the commission has revised the proposed rule to utilize the requirements under the

Federal EPA  NPDES general permit for Storm Water Discharges from Construction Activities in

Region 6 which was issued by the EPA on July 6, 1998. In doing so, the Commission conformed the

requirements of these proposed Edwards rules with requirements that owners/operators of

construction sites would have to meet anyway during construction to satisfy EPA requirements both

in the contributing zone and in the recharge zone. This will reduce both the complication and the costs

associated with meeting the proposed rules. The only additional requirement under the proposed
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Edwards rules is that after construction is completed, owners/operators would have to install controls

to ensure that storm water coming off of a developed site meets water quality standards.

Nietenhoefer stated that the new rule will simply increase costs for homeowners and won’t benefit anyone

except for creating new jobs for those who review the permits; thus, he recommends removing single

family residences from the list. 

Love commented that no one will or should abide by laws requiring permits to add on garages, toolsheds,

or additions to their homes.  He continued that people will just move elsewhere, ie. the Hill Country.

Jordan commented that the commission imposes rules where there is low probability of impact and where

there is little or no benefit such as the regulations on the so-called “non-attainment” air pollution cities. He

continued that, if a metropolitan area is considered a non-attainment city, the EPA says that the entire

“Standard Metropolitan Statistical Area” must then comply with stricter air pollution rules; however, the

commission has argued to exclude portions of the SMSAs that contribute little to the problem and will be

unfairly penalized if they must meet the stricter rules.  He continued that this has occurred in the Houston-

Galveston area, where only residents of Harris County are required to undergo smog tests as part of their

annual inspection program, despite the original plan for the multi-county SMSA to be included.  Jordan

concluded that this same type of consideration should be granted for the proposed rule change on water

runoff in the so-called “drainage area” of the Edwards Aquifer. 

The commission’s position is to be proactive in protecting the water quality of the Edwards Aquifer.

The commission has, however, provided for certain exemptions in the proposed rule for developments

that are not anticipated to have potential, long-term water quality impacts to the Edwards Aquifer.
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For instance in the contributing zone, construction of single-family residences on lots that are larger

than five acres, where no more than one single-family residence is located on each lot, is not regulated

under Subchapter B.  The proposed rule applies only to regulated activities disturbing at least five

acres, or regulated activities disturbing less than five acres which are part of a larger common plan

of development or sale with the potential to disturb cumulatively five or more acres.  If a single-family

residence is part of a common plan of development or sale with the potential to disturb cumulatively

five or more acres, an individual land owner who seeks to construct his/her own single-family

residence or associated residential structures on the site is exempted from the Contributing Zone Plan

application requirements under this section (that requires a plan to be submitted and a fee paid),

provided that he/she does not exceed 20% impervious cover on the site.  Temporary erosion and

sedimentation controls are required to be used; however, no additional permanent BMPs are

required.  In response to these and similar comments, the commission has also provided in the rules

that other permanent BMPs are not required when a site used for low density single-family residential

development has 20% or less impervious cover.  A Contributing Zone Plan and Notice of Intent are

required to be submitted and approved and temporary erosion and sedimentation controls are

required to be used.  This exemption is required to be recorded in the county deed records, with a

notice that if the percent of impervious cover increases above 20% or land use changes, the exemption

of the whole site may no longer apply and the property owner must notify the appropriate regional

office of these changes.  In addition, the executive director may waive the requirement for other

permanent BMPs for multi-family residential development, schools, or small business sites where 20%

or less impervious cover is used at the site.  The same deed recording requirements as for single-

family residential development are required.  A Contributing Zone Plan and Notice of Intent are
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required to be submitted and approved and temporary erosion and sedimentation controls are

required to be used.

Austin commented that he wanted some credible evidence that implementation of these regulations will

prevent, or even reduce, the possible problem that all affected property owners will now be required to

submit a very detailed application, pay a $500 application fee, hire a qualified geological expert, compose

an in-depth technical report, and then have the high possibility of having the application rejected.  

The commission responds that the proposed rule has been revised to add a section indicating that the

fee for any contributing zone plan or exception is $250.  In addition, the commission responds that

the proposed rule does not require a geologic assessment to be performed for sites located in the

contributing zone.  The proposed rule has also been revised to  allow the submittal of the EPA

Stormwater Pollution Prevention Plan (SWPP) which is required under the NPDES General Permit

for Storm Water Discharges from Construction Activities and the notification of intent to construct

as part of a Contributing Zone Plan submitted for regulated activities disturbing at least five acres,

or regulated activities disturbing less than five acres which are part of a larger common plan of

development or sale with the potential to disturb cumulatively five or more acres in the contributing

zone.   The proposed rules have been revised to allow the executive director 15 calendar days to

review the Contributing Zone Plan application.  If the executive director fails within 16 calendar days

to issue a letter approving or denying the application, the application shall be deemed to be granted.
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WWSC commented that the regulation and prohibitive fees proposed for Western Hays County will not

solve potential pollution to the Edwards Recharge Zone.  They continued that the hundreds of wells being

drilled into the Aquifer over the Edwards are a greater threat to the groundwater contamination, and that

the lack of a well head protection program in Hays County as well as its’ many abandoned water wells are

a most serious threat to groundwater contamination especially in the Edwards Zone.

The Commission disagrees with the comment noting that the Barton Springs-Edwards Aquifer

Conservation District has been established in northern Hays County and the Edwards Aquifer

Authority has been established in southern Hays County.  Each of these districts has the authority

and have active programs for regulating water wells and closing abandoned water wells.  The

Commission further responds that extending the Edwards Aquifer Protection rules into western Hays

County will protect areas outside the jurisdiction of these two districts.

USFWS stated that the following sections included in Subchapter A are not included in Subchapter B:

responsibility for maintenance of permanent BMPs and measures after construction is complete, organized

sewage collection systems, static hydrocarbon substance storage in underground storage tank systems, static

hydrocarbon and hazardous substance storage in an aboveground storage tank facility, notification and

inspection, wastewater treatment and disposal systems, and prohibited activities.  USFWS recommends that

these required sections be included in the contributing zone as well, or that an explanation be provided

regarding their omission.
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The commission responds that the requirement for the responsibility for maintenance of permanent

BMPs and measures has been clarified under §213.23(k).  The commission has not included the other

provision requested by the commentor, because Subchapter B is intended to regulate activities in the

contributing zone to the Edwards Aquifer having the potential for polluting surface streams which

recharge the aquifer.  These other section apply to releases that occur within the recharge zone and

can directly enter the aquifer.  The existing statewide commission rules on these other topics are

sufficient to prevent the release of pollutants to surface streams.

 

TxDOT did not disagree with the findings that indicate that a significant amount of recharge occurs from

streams flowing onto the recharge zone.  

The Commission disagrees with the comment.  Studies conducted by the U.S. Geological Survey and

others demonstrate that recharge to the aquifer occurs from stream loss.  Water balance studies in

the Barton Springs segment of the aquifer indicate that the amount of this measured stream loss is

equivalent to 80-85% of the springflow from Barton Springs, the main outlet for the aquifer segment.

While detailed water balances have not been conducted in other segments of the aquifer, significant

stream loss has been demonstrated throughout the Edwards Aquifer recharge zone.

TxDOT commented that there are existing regulations in the form of the National Pollution Discharge

Elimination System (NPDES) Construction General Permit which regulates similar activities and requires

similar BMPs as the proposed rules.  TxDOT proposed that the NPDES program already addresses some
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of the issues on the contributing zone and that increasing the scope of the rules by adding the contributing

zone would do little to increase water quality protection.

The commission has adopted the requirements of the NPDES general permit for construction activities

into the §213 rule.

Travis County commented that they understand that the proposed rules as written do not require other

governmental authorities to enforce or administer the rules or deed recordation, nor maintain the permanent

BMP systems after completion.

The understanding of Travis County is correct.  As the rules are written, other governmental

authorities are not required to enforce or administer the rules or deed recordation, nor maintain the

permanent BMP systems after completion.  However, other government authorities may assume the

state program pursuant to the final rule or may enter into a cooperative agreement with TNRCC to

review, approve and enforce plans and may accept responsibility for the maintenance of permanent

BMPs (see 213.5(b)(5)).

BW commented that there is no consideration being given to the fact that the western part of Comal County

is in the Trinity Aquifer.  BW continued that water availability and water quality are real concerns, but to

attempt to extend control over a broad area of poorly defined geography and hydrologic features is a land-

grab on the part of people who really do not appreciate the real nature of what’s going on out in those

areas.  He continued that the Trinity Aquifer has been rated as a water-critical area and the people that live
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in the Trinity Aquifer area have to contend with the fact that our water comes from rainfall over our area.

BW stated that they do not have a flow of water that comes through, as does the Edwards where a storm

at one place recharge the aquifer and that comes up at another place,  that we rely upon the water that’s

there.  BW continued that water which does not seep into the ground runs off.  BW stated that they are the

primary beneficiary of the rainfall that comes into our area and that it is only the excess water that runs off

and eventually makes its way into the Edwards Recharge Zones.

The Commission agrees with the commenter that the Trinity aquifer is not considered in this rule.

No changes in the rule, however, are proposed in response.  It is not the intent of the rule to regulate

or protect the Trinity aquifer, but to protect water quality in streams which are near the Edwards

Recharge Zone and which may impact the Edwards aquifer. 

Representative Krusee questioned why are certain areas within the contributing zone exempt from the

proposed rules?

The Commission responds that certain areas were exempted because the particular stream or

watershed did not drain across the Edwards aquifer outcrop and supply recharge, such as drainage

to the Colorado River, or were far enough upstream from the Recharge Zone that in stream process

would mitigate contaminants in runoff.
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BMC asked how is the commission proposing to deal with land development projects with existing

approvals and construction underway?

RECA and SCW commented that the regulated activities not currently subject to regulation in the

contributing zone with construction projects in progress will have an uncertain status once the rules become

effective.  Previously, under old House Bill 4 and Senate Bill 1704, new regulations could not generally

be imposed on a project after a permit was filed; however, with the inadvertent repeal of this provision,

there is less statutory guidance on how activities in progress are to be treated by new regulations, and

therefore it is important that the rules are clear on this issue.  RECA and SCW continued that under the

proposal, it appears that in some cases projects would be required to immediately cease construction while

the owner develops the plan, technical report and completes an application, and construction may not be

able to begin again until the executive director completes its review of the application and issues their

approval of the contributing zone plan (as provided in Section 213.21(b)).

RECA and SCW stated that the rules will inequitably impact projects with budgets based on estimates made

long before the rules were proposed, under contracts which may prevent the party from recovering the

additional costs.  Such a dramatic impact on planned and in-progress construction activity is unwise and

unduly burdensome.  RECA and SCW suggested that the rules should provide for a transition for those

projects planned or in progress on the date of adoption of the regulations.  One mechanism would be to

provide a date certain as to when a project will be governed by the new rules, for example, subdivisions

which have had their plats approved by a city or county should be allowed to proceed with construction

under the standards which applied prior to adoption of these rules.
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459.  TCWA commented that they hope the agency works with any development that is in the planning

process now or prior to the time of these rules being finally adopted, i.e. find some way to work with those

people on a voluntary basis instead of the rather traditional grandfathering process that takes place.

RECSA commented that the rules fail to expressly grant critically  important “grandfather” status to

projects in progress and that this will unfairly and improperly subject projects currently in the process to

delays, interruptions and uncertainty.  RECSA continued that predictability in process is of the utmost

concern to their members and those employed by the real estate industry.

Peal commented that if a grandfather rule cannot be added, there is no way that current property owners

will be able to afford a new permit every time they make improvements to their property.  GDSCPP

commented that all platted residential lots should be exempt.

PDE commented that 213.21(b) needs clarification of any grandfathering rights that a regulated activity may

have.  They continued that an explanation needs to be provided as to how this section affects or doesn’t

affect existing residential development.  If a homeowner wants to construct a new garage, swimming pool,

or a new private driveway, is it regulated?  If a developer wants to construct a new phase of a subdivision

which has been planned prior to these proposed rules being adopted, is it regulated?  PDE commented that

a project which has started construction or which has developed planning documents prior to

implementation of these proposed regulations should have some grandfather rights and that the commission

needs to provide clear guidance on what is regulated and what has grandfather rights.  They concluded that

these new regulations should not be used to eliminate existing uses within the regulated area that are not

a documented threat to quality of stormwater runoff. 
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462A. PP commented that the rules do not address the impact they may have on project already in progress

and the submission of technical reports and plans for the protection of the aquifer’s contributing zones could

result in costly delays, even complete stoppage of construction projects currently in progress.

The commission responds that phased developments that received executive director approval and

which have been constructed within the approval period will not need to make additional submittals

if the approved water pollution abatement plan included the different phases of construction that are

yet to be constructed.  The commission also notes that language has been added to the proposed rule

that provides for regulated activity occurring in the proposed redefined recharge zone or in the

contributing zone, activities will be considered to have commenced prior to the effective date of the

rules and therefore not subject to the rules if the applicant has received all necessary federal, state

and/or local approvals; and if either on-site construction directly related to the development has begun

or construction commences within 6 months of the effective date of the rules.

Green commented that he is in favor of making the rules strong, and that is why he is concerned that these

regulations will have no teeth because of the grandfathering.  He believes that when there is a real threat

to the aquifer, then the commission should step in and do something about it, regardless of when and how

this source of contamination was put in place. 

The commission responds that the purpose of this chapter is to regulate activities having the potential

for polluting the Edwards Aquifer.   Consistent with §26.401 of the Water Code, the goal of this

chapter is the existing quality of groundwater not be degraded, consistent with the protection of
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public health and welfare, the propagation and protection of terrestrial and aquatic life, the

protection of the environment, the operation of existing industries, and the maintenance and

enhancement of the long-term economic health of the state.  Nothing in this chapter is intended to

restrict the powers of the commission to prevent, correct, or curtail activities that result or may result

in pollution of the Edwards Aquifer.  Under §26.121 of the Water Code, the commission has the

legislated authority to direct remediation and restoration as a result of harm to the environment

anywhere in Texas, including the Edwards Aquifer recharge and contributing zones.

AGCT commented that the definition of “contributing zone” appears to be intended to regulate the

geographic area directly upstream of the recharge zone and that this is a significant expansion of authority.

AGCT questioned the constitutionality of regulation of this vast area. 

The commission responds that these regulations do not rise to the level of being a constitutional

taking.  These rules are promulgated to further a legitimate state purpose, the preservation of the

Edwards Aquifer.  In addition, in no way do these rules deny a landowner of all or substantially all

of the economically viable use of his or her land.  The commission has reviewed state and federal

takings caselaw and has found no basis for the claim that these rules are unconstitutional.

Commissioner Knight commented that after reviewing the four (4) options proposed to define the

“Contributing Zone,” option three (3) appears to be the most reasonable, practical, definable and

enforceable and would provide the protection necessary to protect the water quality recharging the Edwards

Aquifer without invoking jnjustifiable regulation on adjoining counties.  He stated that extending regulations
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into additional counties to include all contributory watershed to the recharge zone cannot be justified by

existing water quality data and that there is insufficient data to indicate that a real or potential threat to the

aquifer exists from activities in the adjoining counties.  He continues that point sources such as accidental

spills of hazardous materials, will be immediately addressed and mitigated by local response teams and local

city and county officials within the adjoining counties.  He concluded that Kendall County is keenly aware

of potential threats to the contamination of its groundwater and has aggressively addressed the issue of

water wells and sewage beatment systems in its subdivision regulations.  EAA stated that it believes the

regulation of the portion of the contributing zone within the counties currently regulated under the existing

rules is a good first step.  EAA agreed with the commission that the other options involve difficult field

determinations that require more staff and resources than would be available to make such determinations.

EAA stated that the option to include all areas contained within the contributory watershed crossing the

recharge zone not only demands more staff and resources, but would regulate a large number of local

governments and landowners unfamiliar with the program and not dependent upon the aquifer.  

LCRA stated that extending protection to the northern and western boundaries of  Hays and Travis counties

as proposed encompasses the areas that are seeing perceptible development pressure.  The decision on how

far into the contributing zone to extend protection should be guided by identifying where development is

most likely to occur in coming years.  Such a decision can be revisited every few years to adjust for future

development trends.  LCRA found the proposed boundary for contributing zone protection appropriate

within their watershed.

The commission acknowledges the comments supporting the proposed extent of the contributing zone.
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GVA commented that in regards to the concerns defining the geographic regulatory scope of Subchapter

B, they support whichever boundaries are hydrologically effective in protecting the aquifer, and the

contributing and transition zone boundaries should be based on the same principles.  USFWS asked if

county lines are used as regulatory boundaries, is there sufficient distance in all cases to assure that

recharge zones close to a county boundary will have adequate protective measures upstream?

GSACC commented that the proposed rules expand the jurisdiction to regulate activities pursuant to the

Edwards Rules to the contributing zones of only those counties in which the recharge zone is present

(Medina, Bexar, Comal, Kinney, Uvalde, Hays, Travis and Williamson).  This expansion, while a step in

the right direction, does not sufficiently protect the quality of water entering the Edwards Aquifer, and in

fact, may inadvertently contribute to its degradation. GSACC continued that if the objective of the new

rules is to maintain a quality water supply, then the area to which these rules apply should be expanded to

include all Contributing Zone areas, regardless of the counties in which those areas fall.  Failing to do so

will only encourage development in the contributing zone areas in non-listed counties.  Typically, these

counties have less stringent development regulations and regulatory structures that are not yet prepared to

deal with growth rates likely to be observed.  The end result will be that of putting the Edwards water

quality at risk of contamination, and the primary objective of these rules will not be attained.  In other

words, for the proposed rules to be effective and credible, they should be based on the hydrogeological

characteristics of the region, not artificial political subdivision boundaries.

PDE commented that the definition for “Contributing Zone” (213.22(1))has been arbitrarily done; thus,

allowing politics to affect a technical based issue.  The contributing zone boundary proposed in the exhibits

referenced in this section propose to set the northern limits of the regulated area at the county line of the
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counties already regulated.  The northeastern portion of Medina County has little or no contributing zone,

yet there are some very significant recharge features in the recharge zone downstream of this area.  The

boundaries of the contributing zone must be established on a technical basis and not on a political basis.

Hightower commented that he is a rancher in northern Medina County, and is in support of the

commission’s efforts to protect the water supply; however, he does not support the driving force in setting

up the rules being the county lines rather than any available maps or geology.  For example,  Hondo Creek

runs right through the middle of Medina County up into Bandera County; thus, anything that is polluted

in Bandera or Kerr or Real County will quickly get down into the recharge zone, and contribute to the

pollution that they have been regulated to stop in Medina County.  Hightower believes that the whole idea

of protecting the watershed should be based on sound science and not county lines.  Urbanec commented

that in the area around Ben Road, Balcones Creek will be part of the contributing zone.  He is ten miles

or less from the recharge zone and 95 - 99% of that water from this area goes and is absorbed by Fair Oaks

and none of it ever gets to the Edwards.

UDSC commented that the proposal to incorporate all areas upstream of the current Recharge Zone within

the counties subject to the current Edwards Aquifer rules into a proposed “contributing zone” is a broad-

brush approach which appears to provide no significant benefit to the Edwards Aquifer while imposing an

unwarranted regulatory burden on the public.  Runoff from a large portion of the area included within the

proposed contributing zone is captured by the Glen Rose Formation and poses little if any threat to the

Edwards Aquifer.  UDSC proposes that the boundaries of a contributing zone be determined based on risk-

based assessment which takes into account the geology and hydrogeology of the area, mitigation of

contaminants by natural stream processes and other factors.  USFWS stated that the rules should include
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the entire contributing zone in all counties.  SOS, ASC, LWVSA, LWV, and TCWA commented that

protections should be extended to all creek watersheds in the entire contributing zone, in accordance with

scientific principles, rather than according to political boundaries such as county lines.  SAWS

recommended that the commision base the northern Contributing Zone boundaries on watersheds draining

onto the Recharge Zone.  SAWS stated that basing the proposed Contributing Zone boundary on county

boundaries should be evaluated.  SAWS commented that the boundary should be based on watersheds alone.

EAA urged the commission to consider expanding the area regulated under this subchapter to the entire

contributory watershed.  COA commented that the boundary of the Contributing Zone should include the

entire watershed of each creek that contributes runoff to the Recharge Zone and that establishing the

boundary to coincide with the county boundary is not based on hydrologic principles and does not provide

the best resource protection to the Edwards Aquifer.  COA recommended that the commission incorporate

the entire area of affected watersheds, consistent with the agency's watershed-based planning approach in

other programs such as the TMDL program.  TCPS commented that while the rules represent progress

towards ensuring water quality protection, they do not go far enough. They continued that the decision to

apply only the rules to the eight counties presently covered by the Edwards Aquifer Rules is arbitrary and

political.  Instead, TCPS stated that protection and rules should apply to all creek watersheds in the

contributory watershed, rather than according to county boundaries. CECT commented that the definition

of  “contributing zone”  be expanded to cover all counties affected from that of only regulating the

contributing zone in those counties currently subject to Subchapter A, which they believe is the result of

political compromises and not water quality protection.  
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TxDOT commented that if portions of the contributing zone are to be added, there are diminishing risks

of impacts to the Edwards Aquifer as distance increases from the recharge zone.  TxDOT continued that

since both agencies are concerned with limited resources, they encouraged the commission to target its

water quality protection efforts on the basis of opportunities for the greatest risk reduction.  TxDOT

recommended that if the contributing zone is added, the regulated area be defined as the area within a 0.5

mile riparian buffer zone on either side of a stream for a specified distance.  They continue that this

distance should not be arbitrary, but based on the ability of a pollutant to reach the recharge zone.

GE commented that although TNRCC proposes to extend some water quality protection into the Edwards

Aquifer Contributing Zone, the extent of protection is limited.  TNRCC should not confuse the relevant

issue by using the term “Contributing Zone” to refer to geographical boundaries that are different from the

hydrological contributing zone; thus, they recommend that protection under the Edwards Rules be extended

to include the entire contributing zone, or protection of all areas within 20 miles of the recharge zone, or

the proposed counties, whichever is more inclusive.  

GEOS commented that the proposed upgradient contributing zone regulations §213.22 are critical.  They

present an option which they did not find among the four considered by the Commission, but which they

believe warrants consideration.  1) The commission establishes surface water (and groundwater?) quality

standards for water entering onto the Edwards Aquifer Recharge Zone.  These standards would take effect

at the point of entry onto the recharge zone, and they would be practical, enforceable, and flexible (to allow

for natural quality variations such as result from fluctuations in flow, seasonality, etc.).   2) The authority

to enforce these standards would be delegated to the appropriate political entity(s) (municipal, county, water

district, etc.) located in the contributing zone watershed.  This authority would be delegated once the
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entity(s) have developed a commission approved quality enforcement plan and demonstrated the ability and

resources to enforce the standards.  3) The locally-formulated, commission-approved plans would be

tailored to the specific hydrogeologic regime, resources, political sensitivities, and other local

considerations that aquifer-wide regulations could not or would not address.  This approach conforms to

the overall intent of the recently enacted SB-1, which has a stated goal of delegating, as much as possible,

to local political entities the responsibility for and control over their water resources.  

The commission responds that the definition for contributing zone in the rules will not be modified

based on the comments received.  Executive director scientific and technical analysis indicates that

water quality in the Edwards Aquifer is vulnerable to potential sources of pollution located in areas

upstream of the recharge zone.  Activities in the contributing zone may discharge pollutants to surface

streams which traverse the recharge zone.  These streams provide recharge to the Edwards Aquifer

through sensitive features in the stream bed.  Research by the U.S. Geological Survey and others

indicates approximately 80 to 85 percent of the recharge to the Edwards Aquifer occurs through

sensitive features located in the stream channels traversing the recharge zone.  It is therefore

appropriate to consider water pollution control requirements for activities occurring in the

contributing zone.  

The proposed definition for contributing zone provides for regulation in the area directly upstream

of the recharge zone where stream drainage conveys runoff onto the recharge zone.  The area

identified for regulation provides protection to both surface water flowing to the recharge zone and

groundwater in the Edwards Aquifer while minimizing the regulatory burden of these rules to those
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areas having the greatest potential for impacting the Edwards Aquifer.  The definition limits the scope

of regulation to the area geographically proximate to the recharge zone within the counties currently

regulated under the existing rules and limits the zone to those watersheds which cross the recharge

zone of the Edwards Aquifer (as defined under Subchapter A of this Chapter).

In determining the areal extent of the contributing zone to be regulated under new Subchapter B, the

commission considered several alternatives and weighed the relative reasonableness, necessity, and

cost required to directly address potential water quality threats.  Four different options to protect

water quality were evaluated based on relative effectiveness, regulatory burden, administrative

feasibility, and available agency resources.  In decreasing geographic size, the options considered

were: 1) total area within all contributory watersheds that provide flow to the recharge zone; 2) all

area within a ten mile zone upstream from the recharge zone boundary; 3) all area upstream of the

recharge zone within counties currently affected by the Edwards Rules under Subchapter A; and 4)

all area within a 0.5 mile riparian buffer zone on either side of a stream for a distance of ten stream

miles upstream from the recharge zone.

The commission considered the first option listed above and suggested by many commentors, the

inclusion of all areas that are contained with the contributory watersheds that cross the Edwards

Aquifer recharge zone.  The commission acknowledges that the size of the geographic area of

regulation would represent a totally inclusive approach to water quality protection.  All  areas that

potentially contribute stream flow to the recharge zone would be regulated.  However, this option

would more than triple the geographic area currently regulated by the rules and double the number
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of counties affected by the regulations.  This large an area would spread the available staff and

resources too thinly to adequately implement a regulatory program.  This option can not be supported

by existing water quality data, which is insufficient to indicate that a real or potential threat to the

aquifer exists from activities in the upper reaches of these basins.  Data is also insufficient to model

or predict the potential impact of regulated activities on water quality.  In addition, a large number

of local governments and landowners that are unfamiliar with the program and not dependent upon

the aquifer would be regulated (all or parts of Edwards, Real, Kerr, Bandera, Kendall, Gillespie,

Blanco, and Burnet Counties).

The commission considered a second option of a contributing zone area (also suggested by

commentors) that would encompass regulated activities within a ten mile zone upstream from the

recharge zone boundary which would include portions of two new counties within the program

(Bandera and Kendall Counties).  This option would include all geographical areas immediately

upstream of the recharge zone.  While this zone option can be portrayed on maps, the on-the-ground

determination at the upstream boundary of the zone would be more difficult than the first option

because there would be no clear topographic features to use for reference to precisely indicate

watershed boundaries.  In addition, the on-the-ground projection of the ten mile zone from the

recharge zone would be more difficult than the on-the-ground determination of the presence of the

Edwards Aquifer recharge zone, because no distinct geologic boundary would exist at the upstream

boundary of the contributing zone.
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The commission considered and included within the final rules, a third option to regulate all the area

upstream of the recharge zone within counties currently affected by the Edwards Aquifer rules under

Subchapter A.  This option was supported by several commentors and provides regulation in the area

immediately upstream of the recharge zone with the greatest potential to impact water quality.

Regulation in this area would address cumulative effects from the upper reaches and impacts to the

aquifer by minimizing nonpoint source pollution loadings within the regulated contributing zone, thus

allowing for natural stream processes to reduce or mitigate contaminants.  Boundaries established at

county lines are easily mapped and understood by affected landowners.  The regulated community

will be able to easily determine if they are within a regulated county and detailed mapping and site

position determination will not be necessary.  Landowners that are unfamiliar with the Edwards

Aquifer protection program and not dependent upon the aquifer will be regulated; however, these

individuals should benefit from water quality protection of surface streams in the contributing zone.

The commission also considered, but rejected, a fourth option, a contributing zone to encompass

regulated activities within a 0.5 mile riparian buffer zone on either side of tributary streams for a

distance of ten stream miles upstream from the recharge zone.   The boundaries of this option would

be the most difficult to convey to the general public and the regulated community.  The on-the-ground

determination of this boundary would be difficult because, in most instances, the buffer zone would

overlap into an adjacent buffer zones for another stream, resulting in only small outliers of area not

being included within the contributing zone.  While the ten mile upstream boundary is used in the

wastewater discharge permitting program as contained in §213.6, this relatively small regulated

community is knowledgeable as to methods to determine actual stream miles and this determination
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is confirmed by agency staff as part of the agency wastewater permitting process.  Staff and resources

would not be available to confirm the location of every regulated activity under Subchapter B for this

option.

Czichos commented that the commission seems to ignore other potential areas of regulation.  For example,

the bridges over the Colorado River are infested with bats that dump tons of guano and fecal contamination

into the river.  In addition, tons of debris and manure come down the Blanco River during floods.  Also,

tons of chemicals and fertilizers are spread over dozens of golf courses and farms that wash off into the

Edwards during irrigation and rain; thus, the commission needs to worry about other areas and not just

about attacking western Hays County.

The commission disagrees with the commentor.  The bridge mentioned over the Colorado River is not

in the contributing or  recharge zone to the aquifer and is not a potential threat to the aquifer.  The

proposed rules will address the washing off of debris related to construction and with urbanization.

The use of chemical fertilizers and pesticides on farms is beyond the regulatory authority of the

commission.  The rules apply to Williamson, Travis, Uvalde, Kinney, Comal, and Bexar Counties as

well as Hays county.

BE commented that based on the definitions applicable to the Contributing Zone a rancher or farmer

couldn’t put in a ranch or farm road without a permit and a delay, and as far as they are aware, most of

these owners are not aware that these rules are being proposed or do not understand their significance.
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Thus, BE believes the proposed regulations of performance standards in the Contributing Zone are extreme

and not very well balanced against the degree of the perceived problem. 

The commission responds that the proposed definition states that, “Regulated activity” does not

include, “agricultural activities, except feedlots/concentrated animal feeding operations which are

regulated under Chapter 321 of this title (relating to Control of Certain Activities by Rule.)”  On this

basis, construction of ranch and farm roads on the contributing zone will not be regulated.

USFWS stated that regulated activities should specifically include all construction activities that disturb

soils, such as regrading road rights-of-way and construction of single/multi-family residences, on lots larger

than one acre.  

The commission responds that the normal maintenance and repairs to existing sites/structures is by

definition not included as a regulated activity.  The commission clarifies that the construction of

single-family and multi-family residences are included in the definition of regulated activity;

therefore, the appropriate Contributing Zone Plan must be submitted and approved by the executive

director prior to commencing any construction.  However, the construction of single-family residences

on lots that are larger than five acres, where no more than one single-family residence is located on

each lot, is not regulated under Subchapter B.  The proposed rule applies only to regulated activities

disturbing at least five acres, or regulated activities disturbing less than five acres which are part of

a larger common plan of development or sale with the potential to disturb cumulatively five or more

acres.
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BW commented that there is no effort made to identify the percentage of that rainfall that we receive which

is retained within the Trinity, and should be up to Trinity people to manage, verses the percentage of the

rainfall which runs off and becomes a part of the recharge. They continued that the rules attempt to

establish measures of control over all construction in the recharge or in the contributing zone with a couple

exceptions: the controls do not apply to agriculture (he expressed that this was not a problem) and single-

family residential properties which are larger than five acres do not have to submit a plan.  BW concludes

that this means that the rules are going to affect 99 percent of those residential properties that are going to

try to do anything at all.  

The Commission responds that it is impractical to use rules or rulemaking to assess rainfall and

runoff amounts for purposes of runoff water quality protection.  The rules contemplate the

incorporation of runoff estimates as a part of the design process for BMP’s.  The Commission believes

such estimates should be made by appropriate technical specialists in accordance with good

engineering practice and the Commissions BMP Guidance Manual, to be released with he final rule.

Sneckner commented that if scientific evidence cannot be found, then he requests that residential

development in the contributing zone be omitted from these regulations.   

The commission’s position is to be proactive in protecting the water quality of the Edwards Aquifer.

The commission has, however, provided for certain exemptions in the proposed rule for developments

that are not anticipated to have potential, long-term water quality impacts to the Edwards Aquifer.
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For instance in the contributing zone, construction of single-family residences on lots that are larger

than five acres, where no more than one single-family residence is located on each lot, is not regulated

under Subchapter B.  The proposed rule applies only to regulated activities disturbing at least five

acres, or regulated activities disturbing less than five acres which are part of a larger common plan

of development or sale with the potential to disturb cumulatively five or more acres.  If a single-family

residence is part of a common plan of development or sale with the potential to disturb cumulatively

five or more acres, an individual land owner who seeks to construct his/her own single-family

residence or associated residential structures on the site is exempted from the Contributing Zone Plan

application requirements under this section (that requires a plan to be submitted and a fee paid),

provided that he/she does not exceed 20% impervious cover on the site.  Temporary erosion and

sedimentation controls are required to be used; however, no additional permanent BMPs are

required.  In response to these and similar comments, the commission has also provided in the rules

that other permanent BMPs are not required when a site used for low density single-family residential

development has 20% or less impervious cover.  A Contributing Zone Plan and Notice of Intent are

required to be submitted and approved and temporary erosion and sedimentation controls are

required to be used.  This exemption is required to be recorded in the county deed records, with a

notice that if the percent of impervious cover increases above 20% or land use changes, the exemption

of the whole site may no longer apply and the property owner must notify the appropriate regional

office of these changes.  In addition, the executive director may waive the requirement for other

permanent BMPs for multi-family residential development, schools, or small business sites where 20%

or less impervious cover is used at the site.  The same deed recording requirements as for single-

family residential development are required.  A Contributing Zone Plan and Notice of Intent are



Texas Natural Resource Conservation Commission Page 271
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

required to be submitted and approved and temporary erosion and sedimentation controls are

required to be used.

The commission responds that there is no conclusive scientific evidence indicating that the water

quality in the Edwards Aquifer has been substantially impacted by existing development.  At this

time, much of the Edwards Aquifer Recharge, Transition Zone and Contributing Zone is

undeveloped.  The proposed regulations are a proactive step intended to regulate activities that can

affect the quality of the groundwater in the Edwards Aquifer, thus protecting the existing and

potential uses of these water resources before they are substantially impacted.  Preventing pollution

of the waters of the Edwards Aquifer is more economically feasible than trying to clean the waters

after the water quality has been degradated to unsafe levels.

Bassett commented that there was no mention of regulating activities such as the laying of pipelines, buying

of electrical/communication cables, and other similar utility activities.  Bassett continued that utility

organizations seem to be immune from any policing or enforcing of any action to protect our water.  Bassett

continued that particularly the trenching activities of utilities have and are doing considerable damage to

our water aquifers because the trenches often cut into cave, or similar cavernous structures, which feed our

aquifers.  Bassett concludes that these trenches act as French drains which carry stormwater run-off straight

into the aquifer; thus, some action needs to be taken to stop this form of activity. 

The commission responds that the installation of underground utilities is a regulated activity as

defined in 30 TAC §213.24(11).  The commission states, however, that if the underground utility is
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not designed to carry pollutants, a Contributing Zone Plan application is not required.  All temporary

erosion and sedimentation controls must be installed prior to construction and must be maintained

until the alignment has been restabilized.

USFWS commented that confined animal feeding operations and aquaculture facilities should be addressed

in the contributing zone. USFWS questioned if the regulations for CAFOs (confined animal feedlot

operations) as regulated under Chapter 321 have been reviewed in reference to Edwards Aquifer

standards/rules?  They continued that current regulations in Chapter 321 provide only for 25 yr. events

during a 24 hour period.  Storm events exceeding this level may overwhelm CAFO lagoons.

The Commission disagrees with he commenter, and believes the current Commission rules for

CAFO’s to be adequate to protect water quality in the streams of the designated Contributing Zone.

The Commission further responds that while a greater than 25-year storm event may cause a CAFO

problem, the frequency of such events does not warrant the costs and burden of additional regulation.

USFWS suggested adding pipelines to the list of regulated activities.

The commission responds that the scope of regulation suggest by the commentor is under the

jurisdiction of the Rail Road Commission of Texas.

Representative Krusee commented that in relation to some other activities, such as normal agricultural

practices, the amount of stormwater discharge affected by residential construction is minute.
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Representative Krusee, RECA and TxCABA commented that  residential construction seems to be

specifically targeted in the rules.

The commission disagrees that the amount of stormwater discharge affected by residential

construction is minute.  The National Urban Runoff Program (NURP) Study compared water quality

measurements among selected watersheds with different levels of urban and suburban development.

The study concluded that increasing levels of development cause greater amounts of run off with

increased loading of pollutants in receiving streams.   One of the areas studied was Austin, Texas.

The report states that heavy metals, organic priority pollutants, coliform bacteria, nutrients, oxygen

demanding substances, and total suspended solids are present in urban storm water and urban storm

water discharges cause frequent exceedances of heavy metals ambient water quality criteria, certain

metals in storm water appear to pose a significant threat to aquatic life uses in some areas of the

country, and coliform bacteria in urban runoff can cause exceedances of  water quality criteria in

most rivers and streams during and after storm events.  The US Geological Survey water quality

monitoring in the Austin area, found increased densities and concentrations of TSS (total suspended

solids), BOD (biological oxygen demand), TOC (total organic carbon), TN (total nitrogen), TP (total

phosphorous), and bacteria in streams draining areas with a higher percentage of impervious cover,

detection of trace elements increased with increasing density of development, and synthetic organic

compounds were detected more frequently and in larger concentrations at sites with higher density

of urban development.
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The commission also responds that residential construction is not specifically targeted in the rules.

Regulated activities are any construction or post-construction activity occurring on the recharge or

contributing zones of the Edwards Aquifer that have the potential for contributing pollution to surface

streams that enter the Edwards Aquifer recharge zone.  These activities include construction or

installation of:  buildings (residential and commercial), utility stations, utility lines, underground and

aboveground storage tank systems,  roads, highways, or railroads.  Also included is clearing,

excavation or other activities which alter or disturb the topographic or existing stormwater runoff

characteristics of a site and any other activities that pose a potential for contaminating stormwater

runoff are regulated activities.

Austin wanted the commission to define “buildings,” “storage tanks,” if pertaining to water storage,

“roads” as may pertain to driveways, pasture roads, etc., and the very broad terms “or any other

activities...,” “or that may pose a potential....” 

The commission responds that the proposed definition of regulated activity adequately defines the

scope of regulated development.  In addition, more detailed definitions in subchapter A also apply

to subchapter B.

USFWS commented that the change in the wording of the definition of a regulated activity from "clear

land" to "clear land without disturbing soil," is a positive step.

The commission appreciates positive responses to the proposed rule.
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FSMC commented that the definition for “regulated activity” is sufficient to impact business activities that

are conducted in the Contributing zones since the definition indicates that “any clearing of vegetation

without soil disturbance” is a regulated activity.   

The commission responds that the proposed rule exempts clearing of vegetation provided no soil

disturbance takes place, as is possible when clearing is accomplished by hand or with a chainsaw,

however, this type of clearing typically does not occur on a massive scale.  The use of equipment such

as a bulldozer, or chains, to remove trees and vegetation is defined as a regulated activity and subject

to the rules since this would result in soil disturbances.  Clearing is allowed when it is a part of

regulated activities that are exempt from the requirement of submitting an application for executive

director approval prior to commencing construction.  These exempted activities include the

construction of utility lines which are not designed to carry and will not carry pollutants and the

construction of single-family residences on lots that are larger than five acres, where no more than

one single-family residence is located on each lot.  The proposed rule applies only to regulated

activities disturbing at least five acres, or regulated activities disturbing less than five acres which are

part of a larger common plan of development or sale with the potential to disturb cumulatively five

or more acres.  If a single-family residence is part of a common plan of development or sale with the

potential to disturb cumulatively five or more acres, an individual land owner who seeks to construct

his/her own single-family residence or associated residential structures on the site is exempted from

the Contributing Zone Plan application requirements under this section (that requires a plan to be

submitted and a fee paid), provided that he/she does not exceed 20% impervious cover on the site. 
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GDSCPP commented that commission should look at impervious cover versus acreage as a means of

addressing what segments of construction will be affected.

The commission has adopted an impervious cover threshold of 20% below which applicants are not

required to implement storm water controls.

Bassett commented that he strongly encouraged the commission to use impervious cover as the criteria for

establishing preventive action.  A developer can build a dense house pattern on 10% of the acreage and

leave the remainder for run-off BMPs and other non-constructed site use.  Or, the developer can have large

lot sizes, which will allow for the BMPs and rules the commission has proposed to protect the Edwards

Aquifer can be applied.  If a developer or individual wants to construct a building on 100 acres, then the

following should apply.  1) The building and associated surfaces should not create an impervious cover

greater than 10% of the total property.  In this example it would be 10 acres, and  2.) BMPs et al should

be applied to the 10 acres that lie downstream from the construction site.  

The commission has adopted an impervious cover threshold of 20% below which applicants are not

required to implement storm water controls.

Pursley commented that as a rancher, activities such as removal of cedar trees is essential to his economic

survival, and these regulations appear to regulate that activity; thus, making it economically unfeasible for

ranchers to stay in business.   
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The commission responds that the proposed definition of regulated activity states that, “Regulated

activity” does not include, “agricultural activities, except feedlots/concentrated animal feeding

operations which are regulated under Chapter 321 of this title (relating to Control of Certain

Activities by Rule.)”  On this basis, the clearing of trees (cedar) and brush, on sites used for

agricultural activities is not included in the definition of a regulated activity and therefore not

regulated under the chapter.  

Austin wanted to know the commission’s definition of a “concentrated animal feeding operation” or

“poultry facility” relating to the number of animals involved?  How many eggs per day constitute “egg

production?”  

Day commented that the rules do not clarify that pre-1830's land restoration is exempt.  The rules do

exempt land clearing for Agricultural use.  It could be argued that land restoration includes floriculture and

reforestation with native species, and thus is agricultural by nature.  The purpose of pre-1800's land

restoration is to enhance the aquifer recharge characteristic of the land and enhance native land productivity

with respect to native flora and fauna; thus, these rules need to reflect that these activities are legitimate,

necessary, and exempt from these fees and permits.  

The commission responds that the clearing of land for agricultural uses is not included in the

definition of regulated activity; therefore, the submittal of a Contributing Zone plan for executive

director approval is not required.
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Hays County suggested that the definition of regulated activity be amended to clarify that the maintenance

of, and minor changes to, existing roads is not a regulated activity rather than only allowing for the

resurfacing of existing roads.   

The commission responds that in the definition of regulated activity, routine maintenance of existing

structures that does not involve additional site disturbance is not included.  In addition, subchapter

B only applies to regulated activities disturbing at least five acres, or regulated activities disturbing

less than five acres which are part of a larger common plan of development or sale.

Hays County requested that the definition of “regulated activity” be changed so that existing single family

residential lots are exempt from permitting requirements.  All other construction (commercial, multi-family,

roads, and utilities) should require permitting.  It makes little sense to require permitting in an existing

subdivision, which may be 80-90% developed.  The benefit to cost ratio is insignificant.  

505.  Bassett commented that the preventive measures and requirements for BMPs are adequate; however,

they should be applied to all construction activity, not just on five-acre or smaller lots.  Developers will

just move their lot sizes to 5.1 acres for those areas where run-off control would be expensive and difficult.

Bassett commented that if the purpose of the existing and amended rules is to prevent/minimize stormwater

run-off from polluting and degrading the quality of water in the Edwards, then the commission has failed.

The rules, as proposed, only address the activity of a portion of the potential offenders because acreage is

not the appropriate criterion to use to achieve the objective.  Bassett commented that the rules do not

address any of the other potential offenders. 
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506.  Anderson commented that he was in support of the efforts to protect the aquifer; however, he does

believe that current landowners of less than five acres could be exempted while they own the property since

the regulations were not in effect when they purchased the property.

507.  GA commented on the exemption of single family subdivisions, specifically the lack of information

in the rules which supports the need for a five acre minimum exemption; thus, they recommend that an

amendment be made to Section 213.3(25)(B)(v) to allow exemption from the definition of regulatory

activity for single family residential construction on lots that are one acre or larger.

LSUC  questioned if Leon Springs is serving a residential area in which streets and utilities are in place,

but home construction has not yet begun, do the builders of individual homes need to file WPAPs and

receive approval before they begin construction of this matter?  

The commission responds that subchapter B has been rewritten and only applies to regulated activities

disturbing at least five acres, or regulated activities disturbing less than five acres which are part of

a larger common plan of development or sale. This change reflects consistency with the requirements

of EPA’s NPDES General Permit for Storm Water Discharges from Construction Activities.

Construction of single-family residences on lots that are larger than five acres, where no more than

one single-family residence is located on each lot, are not regulated under the subchapter.  In

addition, if a single family residence is part of a common plan of development or sale with the

potential to disturb cumulatively five or more acres, an individual land owner who seeks to construct

his/her own single-family residence or associated residential structures on the site is exempted from

the contributing zone plan application requirements (which requires a plan to be submitted and a fee
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paid), provided that he/she does not exceed 20% impervious cover on the site.  Temporary erosion

and sedimentation controls are required to be used (however no additional permanent BMPs are

required.)

Because there is a cross reference to the permanent BMP requirements in Subchapter A, a site used

for low density single-family residential development that has 20% or less impervious cover, is not

required to have any other permanent BMPs.  A contributing zone plan is required to be submitted

and approved and temporary erosion and sedimentation controls are required to be used.  This

exemption is required to be recorded in the county deed records, with a notice that if the percent

impervious cover increases above 20% or land use changes, the exemption of the whole site may not

longer apply and the property owner must notify the appropriate regional office of these changes.

Again, because there is a cross reference to the permanent BMP requirements under Subchapter A,

the executive director may waive the requirement for other permanent BMPs for multi-family

residential development, schools, or small business sites where 20% or less impervious cover is used

at the site.  Same deed recording requirements are required.   A contributing zone plan and  is

required to be submitted and approved and temporary erosion and sedimentation controls are

required to be used.

LSUC commented that they read the proposed rules to say that the special requirements regarding organized

sewage collection systems over the recharge zone do not apply to organized sewage collection systems

constructed over the contributing zone.  The lack of special requirements in the contributing zone makes
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sense, as the collection systems are not directly over the area recharging the aquifer.  However, Leon

Springs has noticed that the rules require geologic assessments for all construction in the contributing zone

even though recharge features do not exist in the contributing zone.  Leon Springs wanted to know if they

were reading the rules correctly.  

The commission responds that requirements of Organized Sewage Collection Systems (SCS) and the

associated geologic assessment is required only over the recharge zone (subchapter A) and addresses

the design, construction and testing of sewers, manholes, lift stations, and other parts of the system.

Also, approvals require notification and mitigation of features exposed during construction of the

trenches for the sewers.  Since direct recharge  to the Edwards Aquifer does not occur  in the

contributing zone, the proposed rule  for the contributing zone does not require a geologic assessment.

An Organized Sewage Collection System plan is not required in the contributing zone; however, the

entity proposing a system must meet all requirements for the design and construction of a collection

system specified in Title 30, Chapter 317 relating to Design Criteria for Sewerage Systems. 

COA recommended that the following definitions for discharge features be included in Subchapter B.

"Spring":  A point or zone of natural groundwater discharge having measurable flow or a pool, or both,

however small, characterized by the presence of a mesic plant community adapted to the moist conditions

of the site.  "Seep":  A zone of natural groundwater discharge having a pool and characterized by the

presence of a mesic plant community adapted to the moist conditions of the site. "Wetland":  An area of

land transitional between terrestrial and aquatic systems where the water table is usually at or near the
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surface or the land is covered by shallow water.  Classification of areas as wetlands should conform to the

current technical definition established or used by the U.S. Army Corps of Engineers.

The Commission responds that discharge features such as springs do not contribute recharge to the

aquifer and are therefore not included as sensitive features requiring assessment and protection under

the rules.  The purpose of the rules is to protect water quality and the public health and does not

include the protection of unique habitat.

SAOSAB commented that the executive director’s technical review of Contributing Zone plans should be

as rigorous as the review required for Recharge Zone plans.

COA stated that Contributing Zone plans are not to be formally reviewed by the executive director under

the proposed rule and that the proposed procedure will be similar to the expedited Edwards Aquifer

Protection Plan review process in which the applicant will have to submit the plan, executive director staff

will do a brief review, and the approval will be issued.  The COA suggested that the executive director

should conduct more thorough plan reviews in order to ensure compliance with the requirements of Chapter

213 rather than less thorough or cursory reviews as proposed.  Few local governments have manpower and

expertise to conduct a meaningful review of engineering designs and geologic assessments. 

The commission responds that the proposed rule has been revised to allow the submittal of the EPA

Stormwater Pollution Prevention Plan (SWPP) which is required under the NPDES General Storm

Water Discharges from Construction Activities and the notification of intent to construct as part of
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their Contributing Zone plan.  The executive director will have 15 calendar days to review the

application.  If the executive director fails within 16 calendar days to issue a letter approving or

denying the application, the application shall be deemed to be granted.  The plans will also be

reviewed for requirements for post-construction stormwater controls.  All phases of development and

post-construction controls in the contributing zone are subject to inspection under Subchapter B.  The

inclusion of regulations for the contributing zone under Subchapter B is a first step in protecting the

aquifer from stormwater runoff originating from the drainage areas upgradient of the recharge zone.

The commission is not adequately staffed to conduct a thorough review of proposed plans; therefore,

the current rule will provide for a streamlined review process which assumes that the certification of

structural designs by an engineer is sufficient to meet the requirement of the plan.

OPIC commented that as the rule currently reads, there is no opportunity for members of the public to

participate in the decision making process on actions within the contributing zone.  OPIC requested that

this provision be amended by requiring the publication of notice in the largest newspaper of general

circulation in the affected county, along with providing copies to affected incorporated cities, groundwater

conservation districts, and counties as required in §213.4(a)(1). OPIC stated that a 30 day period for

submittal of comments on the plan should be established under this section.  OPIC continued that the new

provisions of Subchapter B recognize the importance of the contributing zone in protecting the water quality

of the Edwards Aquifer and §213.23(a) should reflect this by providing adequate notice and a chance for

meaningful public participation in the decision making process.  OPIC suggested that once these comments

are received, the executive director should review these comments and respond to them to insure that the

Executive Director makes an informed decision by obtaining relevant and material information he may not
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have available to him.  OPIC concluded that the availability of more information will not only aid the

Executive Director's review but also allow affected persons to have meaningful input in the commission’s

decision making process.

The rule as it is written does provide the opportunity for the applicant or a person affected to file a

motion for reconsideration of the executive director’s final action on a contributing zone plan or

modification to a plan.  The rules will be revised so that anyone is permitted to file a motion for

reconsideration, consistent with 30 TAC §50.39. Therefore, anyone may participate in the

decisionmaking process if they are not satisfied with the executive director’s action.

RECSA and SCW commented that under the proposed §213.20, a "person affected" may seek

reconsideration of the Executive Director's decision to approve a plan.  Because the term "person affected"

is undefined, it is unclear who might qualify.  They continued that it could conceivably be any person who

uses the Aquifer for drinking water and if this is the case, such a person (or group) could routinely and

arbitrarily hold up the issuance of plan approvals.  They continued that most prudent applicants would delay

the commencement of regulated activity until after a motion for reconsideration was finally decided by the

commission, or overruled by operation of law and that under the current rules (30 TAC §50.39), this may

delay the finality of an executive director's action by up to 90 days from the date of the action.  They

concluded that the rules should eliminate this unnecessary procedural step and opportunity for delay, and

fix the executive director's decision on a plan as final.  They suggested that one method to eliminate such

a delay, as well as other unnecessary procedural steps, would be for the commission to utilize its general

permit authority under §26.040 of the Water Code and promulgate a general permit to authorize the
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regulated activities.  Construction under the general permit could then begin on the 31st day after a Notice

of Intent was filed with the Commission (Texas Water Code §26.040(e)).

MLK commented on the use of the term "person affected" in Section 213.20. This indicates that persons

not associated with the application or who pay for the application would be able to petition the Executive

Director for "reconsideration" if the application is granted.  This creates additional uncertainty and potential

cost for an applicant.  It is inequitable to allow other persons the ability to hold or to delay these programs

when they are not sharing in the cost.  Both current rules and proposed rules have safeguards already in

place to ensure water quality protection.  This includes certification by a registered licensed engineer and

review and approval by the executive director.  It is unwarranted to authorize executive director

reconsideration to authorize a competitor or protestant to delay final approval of a plan after it has been

designed, certified and reviewed and approved by the executive director.  Texas law does not authorize any

"person affected" an opportunity for a public hearing on these applications.

The rules have been revised so that anyone is permitted to file a motion for reconsideration, consistent

with 30 TAC §50.39.  The motions will be reviewed by General Counsel to determine which motions

should be heard by the commission at agenda.  The commission believes that this process will provide

an opportunity for the public to participate in the decisionmaking process but will not result in

frivolous motions being heard by the commission.  Furthermore, 30 TAC 50.39(c) states that an

action by the executive director under that subchapter is not affected by a motion for reconsideration

filed under §50.39 unless expressly ordered by the commission.  Therefore, the process for plan

approval will not be delayed unless the commission orders such a delay.  The commission does not
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believe that protection of the Edwards Aquifer is best carried out under a general permit scheme

pursuant to TWC 26.040.  The variation in regulated activity covered by this rule is too great to be

effectively covered under a general permit.

BADC commented that the design of the PAPs and the associated plans and approval bottlenecks will add

months on even the simplest project.  

The commission has modified the rule to allow for a streamlined review process which allows the

executive director to review Contributing Zone plans within 15 calender days.  If the executive

director fails within 16 calender days to issue a letter approving or denying the application, the

application shall be deemed to be granted. 

BS/EACD commented that copies of the contributing zone plans should be provided to the local

downgradient underground water district for review and comment.

The rules are being revised to provide anyone with an opportunity to file a motion for reconsideration

pursuant to 30 TAC §50.39 if anyone is unsatisfied with the executive director’s final action.  Thus,

the downgradient underground water district may file a motion for reconsideration.  Also, each

underground water district may contact the regional offices of the commission to receive copies of the

application or plan.   Through these two mechanisms, the commission believes that anyone interested

in the plan will have an opportunity to participate in the decisionmaking process.
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COA requested that the commission add a provision for submittal of Contributing Zone plans to local

governments for review and should be required as it is in § 213.4 (a)(2) under Application Processing and

Approval in Subchapter A.

The commission agrees with this comment and has revised the rules accordingly.  [I have not received

a response to why we have done this differently, and so I have put this answer in.]

SAWS recommended that the review process for Contributing Zone plans must include comment by

"affected incorporated cities, groundwater conservation districts, and counties in which the proposed

regulated activity will be located" as allowed for Recharge Zone plans in 213.4(a)(2).   SAWS commented

that the technical review of Contributing Zone plans should be just as rigorous as that required for Recharge

Zone plans and that SAWS staff frequently works closely with the local commission staff to investigate and

resolve technical concerns found during both agencies' technical review of Recharge Zone and Transition

Zone plans.

 TU commented that they urge the Commission to revise the proposed new contributing zone plan

requirements under Subpart B to make them consistent with the recharge zone requirements under Subpart

A.  Currently, the installation of natural gas pipelines and electric lines are exempt from the Edwards

Aquifer protection plan application requirements (Section 213.5(h)(1)), although they must comply with

best management practices.  Under Section 213.22(2)(A)(I) and Section 213.22(2)(B)(iv) of the proposed

contributing zone requirements, regulated and non-regulated activities are identical to those under the

recharge zone.  However, the installation of utility lines (natural gas, electric, telephone, and water, etc.)

are not exempt from the requirements of the contributing zone plan. 
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The commission agrees that the same exemption for the contributing zone should be applied.  The rule

has been revised to include an exemption paragraph in the contributing zone.

LSUC commented that they understand that a WPAP must be filed and approved before construction

commences.  If Leon Springs has construction of any utility facility under way at the time that the proposed

rules become effective, will WPAPs need to be filed for that construction, or will that construction be

grandfathered?   

The commission has revised the rules to address projects under construction on the effective date of

the rules.  For regulated activity occurring in the proposed redefined recharge zone under Subchapter

A or in the contributing zone under Subchapter B, activities will be considered to have commenced

prior to the effective date of the rules (and therefore not subject to the new rules) if the applicant has

obtained all federal, state, and/or local approvals or permits required to begin physical construction,

and if either: on-site construction directly related to the development has begun; or construction

commences within 6 months of the effective date of the rule.

SAWS commented that the 30-day technical review period does not allow time for comments from cities,

counties and water districts.  The technical review time frame should be adequate to allow for receipt and

review of comments.  Since Contributing Zone plans will be essentially identical to Recharge Zone plans,

the review time should be the same.  SAWS recommended that the review time for Contributing Zone plans

be the same as that required for Recharge Zone and Transition Zone plans. 
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The commission disagrees and responds that no provisions have been made in the proposed rule to

require 30-day review/comment period by affected incorporated cities, groundwater conservation

districts, and counties in the contributing zone in which the proposed regulated activity will be

located. With the lack of sensitive features in the contributing zone, the level of detail and plan

submittal requirements are reduced from the Recharge Zone.  Recognizing this difference, the

proposed rules require the executive director complete the application review within 15 days.  This

streamlined review procedure is possible because of the engineer certifications required by the rules.

RECA and TxCABA commented that to require one and one-half month for administrative review of plans

prepared and sealed by a professional engineer is to too long.  The fifteen days the executive director is

allowed to determine if an application is administratively complete should be included in the time for total

review.  Total process time for both activities should routinely be handled in two weeks and never exceed

thirty days.  Wording should be included in the rule that if the executive director fails to respond within

the time required in the rules, the application shall be deemed approved.   

BMC asked what is the processing time and fees required by the commission if this rule modification is

adopted?  

The commission responds that the rule has been modified to allow for a streamlined review process

which allows the executive director to review Contributing Zone plans within 15 calender days.  If

the executive director fails within 16 calender days to issue a letter approving or denying the

application, the application shall be deemed to be granted. The existing fees for recharge zone plan
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applications are included in the §§213.27 and 213.28.  As proposed, a person submitting an

application for approval or modification of any contributing zone plan or exception must pay an

application fee of $250. 

PDE commented 213.23(e)(1)&(2) should be revised to allow an applicant to proceed with a plan when the

executive director has not responded within the 30 days.  They continued that the commission has similar

provisions in their regulation of sanitary sewer systems in the Chapter 317 regulations; however, this does

not relieve the applicant from complying with the regulations.  PDE concluded that if the commission

insists on an approved plan prior to construction, then sufficient staff should be provided to comply with

the review times.  

The commission agrees with this comment and has revised the rule to allow the executive 21 days to

issue a letter approving or denying an application.  If the executive director does not respond within

21 days, the application shall be deemed to be granted.

WE and Smith commented that on §213.23(f) that there is no need to have public comment or written rules

if this provision allows the Executive Director to make up any additional provisions he might desire on a

particular site or day.   

The commission responds that this provision is necessary to accommodate special sites which may

require additional protection.  Not all sites will require additional protections, so the rule needs to

have some level of flexibility built in.  No change was made in response to this comment.
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SAWS recommended that the Contributing Zone plans should be deed recorded.  They commented that

deed recordation is required on the Recharge Zone to insure that future property owners are aware that a

particular parcel is subject to the Chapter 213 Edwards Aquifer Rules and that this information will be just

as important for future property owners on the Contributing Zone.

The commission does not agree with this comment and has made no change to the rule in response

to this comment. The only case where contributing zone plans are required to be deed recorded is in

cases where the executive director has waived the requirement for other permanent BMPs and less

than 20% impervious cover is used at the site.

Hays County suggested that the following be added to the rule: “to provide adequate protection for new

single family residential subdivision developments, planning materials shall include a stormwater

management plan for both roads and building construction as part of the platting process.  This stormwater

master plan or contributing zone plan shall be filed in the deed records and thereby eliminates the need for

permitting individual residential site developments.”

The commission does not agree with this comment and has made no change to the rule.  The

commission believes that the rules allow for adequate flexibility and environmental protection.

AGCT stated that the requirement that any change to BMPs or operational modifications must have

executive director approval is onerous, and this requirement relegates day-to-day authority over
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construction practices to the agency for subjective approval. The commentor continued that this provision

is clearly an intrusion and it allows for disruption in the sequence in construction which will delay and

unnecessarily harm projects.   

The commission responds that executive director approval is required if a previously approved plan

is significantly altered.  The commission does not believe it is productive to review and approve

submitted plans if the applicant is allowed to change the plans without any notice and approval.

COA commented that there is no requirement for a Geologic Assessment.  COA suggested that this should

be included due to the potential for the occurrence of localized zones of high transmissivity within

formations in the Contributing Zone.  COA continued that recharge to alluvial or shallow, perched aquifers

may occur via infiltration to gravelly soils, fractured rock, vuggy rock, solution enlarged passages within

evaporate beds, and sandy horizons and that springs discharging from these alluvial or shallow, perched

aquifers to drainages in the Contributing Zone may convey water contaminated by site runoff.  COA

suggested that sensitive features that could be a component of a shallow recharge/discharge system should

be identified in the Geologic Assessment and that BMPs to protect sensitive features that allow

recharge/discharge should be included in the Technical Report.

The Commission disagrees with the commenter that there is a need for a Geologic Assessment in the

Contributing Zone.  The commenter notes the occurrence of porous and transmissive zones in the

Trinity aquifer.  While the Commission agrees with this assessment of the Trinity aquifer, the

Commission responds that the purpose of the rule is to protect the Edwards aquifer not the Trinity
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aquifer.  Too little data and information are available to justify protection of subsurface pathways

in the Trinity aquifer which are unlikely to be in direct connection with the Edwards aquifer and

which experience some mitigative processes before discharging to contributing zone streams.  The

Commission does not believe that the additional burden of a Geologic Assessment in the Contributing

Zone is justified by the commenter or by existing data.

SAWS commented that the maximum contour interval of 10 feet would allow potentially important

information to be obscured on the Site Plan and stated that a large amount of "gutting and filling" could be

done without being shown on the plan and that if 10 foot contour intervals are used on a relatively flat site,

it will be possible that no information regarding flow direction, flow to Best Management Practices (BMP),

etc. will be shown. They continue that the proposed rule states that "appropriate" contour intervals should

be used; however, it may be impossible for the reviewer to determine if the contour interval is

"appropriate" if insufficient information is provided on the Site Plan to make the determination.  SAWS

recommended that the maximum contour interval be 5 feet. 

The commission agrees that applicants should use their best professional judgement in specifying

contour intervals to be used in the planning materials to adequately delineate drainage patterns, as

long as the interval is not greater than 10 feet.

PDE commented that the requirement to provide volume figures under §213.24(3) should be dropped

because it provides no valuable information for staff purposes.   
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The commission responds that the determination of mass loading requires quantity and quality of

storm water, and these are inherent to assessing the hydrology of a watershed and basin.

LCRA concurred with the need to establish a performance standard for runoff from new development on

the recharge and contributing zones.  They stated that the approach, relating to the efficiency of BMP

design and operation, appears to have the drawback of allowing a higher intensity development to discharge

a significantly higher loading than a lower intensity project.  In fact, a low density project could be required

to discharge higher quality water than background conditions if a removal efficiency approach is used.

Consequently the approach in the rule as drafted, being a standard limiting the increase in annual loading

to a specific percentage above background levels, is preferable.  However, given the large increases in

pollutant loadings for urban intensities of development, either approach would yield a significant level of

protection.

COA commented that the preservation of baseflow quantity and quality within creeks in the recharge zone

and the contributing zone would be enhanced with the inclusion of specific BMPs to require protective

buffers that border drainage ways.  This approach is crucial to attaining non-degradation standards and is

an efficient method for preserving the riparian vegetation and the shallow alluvial perched water tables

frequently occurring near the natural stream channel.  The COA recommended the commission develop

stream buffer requirements for drainage ways.  The COA suggested that an appropriate buffer system for

the Edwards Aquifer watersheds would include a setback of 400 feet from major stream channels, 200 feet

from major tributaries, and 100 feet from minor tributaries.
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COA recommended that in addition to preservation of baseflow and recharge quality, another BMP for the

contributing zone should be the preservation of buffers around discharge features (springs and seeps and

wetlands).  Discharge features are not defined in the proposed Edwards Rules, however their preservation

through the use of protective buffers should be added as a temporary and permanent BMP.  Buffers around

the discharge features will protect the unique habitat they form and the ancillary water quality function of

wetlands located nearby.  One of the purposes of the proposed Edwards Rules in §213.20 is "...to protect

existing and potential beneficial uses of groundwater..."; the functions of springs, seeps and wetlands

should be considered existing uses of groundwater.

Discharge features are included within the definition of “sensitive features” in the §213 rule.

Requirements for construction and storm water BMPs must be satisfied for sensitive features

including discharge features.  The commission disagrees with the comment that requirements for

protective buffers should be imposed for areas around discharge features.  The commission believes

protective buffers are one among many valid best management practices which can potentially be used

to meet the requirements of the rule.  These practices will be included in the technical guidance being

prepared by the executive director.  Applicants will be able to choose the BMPs which are best suited

to their site and circumstances to meet the requirements of the rule. 

COA commented that preservation of baseflow quantity and quality within creeks in the Contributing Zone

would be enhanced by the requirement of setbacks for creeks, tributaries and for discharge features and that

the EPA’s “State Source Water Assessment and Protection Programs Guidance, Draft Guidance” (April

1997), describes this approach as a means of filtering sheetflow and encouraging increased groundwater



Texas Natural Resource Conservation Commission Page 296
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

infiltration.  COA stated that another benefit is stabilizing the soils within the riparian corridor by

maintaining an undisturbed vegetated area adjacent to the waterway.  COA continued that in the Barton

Creek watershed, there is an alluvial aquifer system within the floodplain of the main stem of the creek and

its tributaries which sustains flow in Barton Creek and is a critical resource to be protected as a means of

preserving baseflow.  The COA recommended that the commission adopt setbacks from drainageways that

would include a setback of 400 feet from major stream channels, 200 feet from major tributaries, and 100

feet from minor tributaries.

GE recommended setbacks between development and stream channels and recharge features.  Setbacks from

springs in the Contributing Zone are recommended to protect the quantity and quality of recharging stream

flow.  Some minimum setback distance should be established based on the 100-year floodplain, surface and

subsurface drainage patterns, the extent of any caves, and slope.  The developer should be required to

maintain or enhance native landscape using existing native soils within the setback, and application of

chemicals should be prohibited. 

BE asked who would determine if the performance standards are not being met and who is responsible for

monitoring/testing to determine this?  If the agency is so uncertain about the methodology that it thinks a

retrofit may be necessary, then BE stated that it seems premature to impose a performance standard at this

time. 

The commission responds that the agency and any other authorized entity could monitor/test to

determine performance of BMPs, however, it is the intention of the commission to require BMPs that
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are assumed to remove 80% of the post-development loadings of total suspended solids.  Use of a

agency approved BMP would negate the need for monitoring of the BMP provided the BMP is

constructed as designed.  System retrofits become necessary for various reasons.  The executive

director requires documentation (photographs, as built drawings, etc.) as special conditions to

applications to develop this information.  Uncertainty does not lie in the methodology of the BMPs

but instead with the construction quality control. 

COA commented that setbacks should also be used as a BMP to preserve an undisturbed, vegetated area

adjacent to discharge features.  Discharge features should include springs, seeps and wetlands.  Flow from

them helps maintain high quality baseflow to creeks in the Contributing Zone and provides habitat

supporting beneficial uses for aquatic life.  A 150-foot setback is recommended for discharge features.

MLK supported extending the current Edwards rules to the contributing zone, but believes that current

scientific studies do not support requiring the proposed performance standards and the temporary BMP.

The commission has adopted the requirements of the NPDES general permit for construction activities

in the final rules.

State Representative Shields asked who will be responsible for constructing these pollution control

measures?
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The commission responds that owner(s), the owner(s) authorized agent(s), or a person having

the right to possess and control the property which is the subject of the contributing zone

plan is responsible for insuring that the pollution control measures as described in their

application (and approved by the Executive Director) are constructed as proposed or to get

a modification of a previously approved plan if changes are needed.   An engineer must

certify in writing that a permanent control measure was constructed as designed.

USFWS commented that in Subchapter B of the proposed rules, it is not clear if the involvement of a Texas

Licensed Professional Engineer is required for the temporary BMPs in the contributing zone as it is for

temporary BMPs over the recharge zone and for permanent BMPs in both zones.  USFWS recommend that

this be clarified to ensure that a licensed engineer is involved for all BMPs in both the recharge and

contributing zones. 

The commission responds that the proposed rule has been revised to require the submittal of the EPA

Stormwater Pollution Prevention Plan (SWPPP) as part of application for construction in the

contributing zone, however, the proposed rule requires temporary and permanent BMPs to be

certified by a Texas Registered Professional Engineer. 

MH commented that several years ago structural controls were required for single family development.

However, this requirement had changed at some point in the past, and it is our understanding that the

structural controls for single family are no longer required because, in many cases, these controls were not
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being maintained at an acceptable level.  If not properly maintained, structural controls may only serve to

degrade water quality rather than enhance it. MH continued that they have estimated the cost of regular

maintenance for four single family subdivisions.  Based upon this analysis, it costs more per lot for smaller

developments to maintain sedimentation filtration ponds than larger developments.  If a homeowners

association is responsible for maintenance, then this cost will be reflected directly in HOA dues.  Has the

commission resolved who will maintain structural controls for single family development?  Within the City

of Austin and its ETJ, this is not a logistical issue because the City has staff and resources to maintain water

quality ponds within their jurisdiction.  Even so, it is our perception and experience that the City is not

maintaining these ponds to a level that they should be.  Outside the City of Austin's jurisdiction, someone

else must shoulder this burden.  Who will this be?   

547.  MH stated that regarding maintenance of water quality controls: a) The local governmental entity (city

or county) - Will some of the rural counties and cities have the resources to maintain these facilities?  Do

they know that they may be asked to own and maintain structural water quality controls?  Do some of the

medium and large cities have the resources to maintain required controls?  It is likely that the answer to all

of these questions is "no".   b) A Homeowners' Association - The HOA of a development with 500 units

may be able to shoulder the maintenance required of structural controls (assuming it is a mandatory HOA.

It is not a requirement of state law that HOA's be mandatory).  However, a smaller development with fewer

than 100 lots would have to pay significantly more per year in HOA dues just to maintain the water quality

controls.  MH continued that it is  their experience that most homeowners are not willing to pay additional

money for maintenance of ponds over and above regular HOA dues.  In addition, most HOA's will not

have the educated staff to adequately evaluate the need for maintenance and properly keep the ponds

operating efficiently.   c) Utility Providers -While water and wastewater providers do not have the authority



Texas Natural Resource Conservation Commission Page 300
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

to maintain and own drainage and water quality facilities, some barely have the resources to maintain their

existing utility systems and facilities.  Can they justify raising rates for all customers to maintain water

quality facilities for new developments within their jurisdiction?  Would they do an adequate job

maintaining the facilities?  Will the commission get into the practice of enforcing maintenance requirements

of structural controls?  In addition, the cost associated with water quality ponds is enough to eat all after-tax

profit on even the most lucrative single family developer or homebuilder.

545.   Representative Shields asked who will be responsible for maintaining these pollution control

measures once construction on the house is completed?  BMC and Noderer asked who will be required to

maintain ponds located in residential developments and in commercial developments?  

The commission agrees that improper maintenance of structural controls has the potential for

degrading water quality. To respond to this problem, the commission has clarified the responsibility

for maintenance of permanent best management practices during and after construction is complete

in the contributing zone under §213.23(k).   The applicant is be responsible for maintaining the

permanent BMPs after construction until such time as the maintenance obligation is either assumed

in writing by another entity having ownership or control of the property (such as without limitation,

an owner’s association, a new property owner or lessee, a district, or municipality) or the ownership

of the property is transferred to the entity. Such entity shall be responsible for maintenance until

another entity assumes such obligation in writing or ownership is transferred.  A copy of the transfer

of responsibility must be filed with the executive director at the appropriate regional office within 30

days of the assumption of obligation or transfer of ownership.  This  requirements applies to multiple

single-family residential developments, multi-family residential developments and non-residential
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developments such as commercial, industrial, institutional, schools and other sites where regulated

activities occur.

USFWS commented that maintenance plans for sediment detention ponds should identify where removed

sediments will be stockpiled.  Stockpiles should be prohibited from areas near creeks and other recharge

features.  

The commission generally agrees that sediment removed from ponds must not be stockpiled near

creeks and other recharge features.  The sediment removed from ponds or basins is considered a

waste and must be treated as such.  This would include characterization, classification and proper

disposal of the waste.

Noderer asked what happens when the ponds become contaminated and will the EPA provide funds to clean

up the contamination or will the original developer? 

PP commented that plans for future enforcement and maintenance are not established, and if left to

individuals or entities, such as property owner associations, will again only result in financial burdens to

the end users in the way of increased cost. 

As stated earlier, the commission has clarified the responsibility for maintenance of permanent best

management practices during and after construction is complete in the contributing zone under

§213.23(k).   The applicant is be responsible for maintaining the permanent BMPs after construction
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until such time as the maintenance obligation is either assumed in writing by another entity having

ownership or control of the property (such as without limitation, an owner’s association, a new

property owner or lessee, a district, or municipality) or the ownership of the property is transferred

to the entity. Such entity shall be responsible for maintenance until another entity assumes such

obligation in writing or ownership is transferred.  A copy of the transfer of responsibility must be

filed with the executive director at the appropriate regional office within 30 days of the assumption

of obligation or transfer of ownership.  This  requirements applies to multiple single-family residential

developments, multi-family residential developments and non-residential developments such as

commercial, industrial, institutional, schools and other sites where regulated activities occur. The

commission is unaware of any  US EPA  funding for the clean-up of contamination in ponds.

Moyar commented that commission needed to establish a registration procedure for all permanent

stormwater controls and constructed “BMPs” so that their locations may be accurately documented and data

may be accessed by all concerned regulatory agencies, developers, consultants, or any other interested

party.  The accumulation of monitoring data could more easily be evaluated and impacts to watersheds

documented.  A unique identification number would be issued for each structure that would accompany

documents and real estate transactions (similar to UST registration).  

The commission responds that the proposed rule has been revised to require that a copy of the

transfer of responsibility for permanent BMPs be filed with the executive director at the appropriate

regional office within 30 days of the assumption of obligation or transfer of ownership.   In addition,

contributing zone pre-plan applications include, at a minimum, the following information: (1) the
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name of the development, subdivision, or facility for which the application is submitted and the name,

address, and telephone number of the owner or any other persons signing the application; (2) a

narrative description of the location of the project or facility for which boundaries can be located

during a field inspection; (3)  a technical report as described by §213.24; and (4) any additional

information needed by the executive director for plan approval.  

USFWS questioned what is meant by “equivalent water quality protection?”  Is this targeted for the same

pollutants as required under Subchapter B provisions or can other pollutants be considered?

The commission responds that “equivalent water quality protection” refers to a BMPs ability to

achieve the same water quality standard of 80% removal of total suspended solids during and post-

construction as BMPs formally recognized by the executive director as meeting this standard.  Waste

minimization and pollution prevention which achieves the same performance or result as stormwater

treatment may qualify as equivalent water quality protection for maintaining a safe drinking water

supply in the Edwards Aquifer.

LCRA stated that it is highly appropriate that the Edwards Aquifer rules incorporate provisions requiring

that runoff velocities, stream flashing and increased erosion be controlled; however, the proposed language

is rather vague beyond requiring that the technical report describe how these issues will be addressed.  They

suggested that a clear standard, such as no increase in the two year peak runoff rate, would be a very

helpful clarification in the proposed rules.  They continued that as written, it is implied that these impacts
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must be mitigated, but there is considerable ambiguity in the proposed language.  LCRA stated that they

have found that such a standard imposes a very minimal impact on most developments and that practically

any BMP sized to control TSS at the level proposed will simultaneously provide much of the storage

volume needed to reduce peak runoff rates to an acceptable level.  LCRA continued that a requirement of

this nature imbeds an important concept in the rules while imposing a minimal burden on development and

that the concept and associated standard should be laid out more explicitly. Normal drainage practice is to

move the water off the street, parking lot, etc., and into a storm sewer as quickly as possible.  The result

is that the receiving stream sees a dramatically higher peak runoff after development for normal rainfall

events compared to predevelopment runoff patterns, and peak runoff rates can increase by a factor of five

or more for the one year storm event. They stated that the result of this radical change in runoff patterns

is to set up a potentially severe and prolonged process of erosion, thus dramatically increasing TSS loading,

while the stream cuts a new channel to adapt to the altered flow patterns.  They continued that erosion and

attendant TSS lasts for many years following the development of an area.  They concluded that there are

a lot of other pollutants generally attached to sediment, so setting up a long term erosion pattern has water

quality impacts extending beyond increased TSS loadings.

Austin wanted the commission to define “degradation”

Alter the physical, thermal, chemical, or biological condition of water.

GEOS commented that the rules should incorporate strict provisions for their enforcement, including

substantial civil penalties to ensure a high level of compliance.  SOS, ASC, LWVSA, and LWV
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commented that the rules must provide strict provisions for enforcement to achieve a high level of

compliance.  

TCWA commented that the rules must provide strict provision for enforcement to achieve a higher level

of compliance so that these rules as implemented will protect our drinking water.  

COA commented that if the commission is to rely solely upon the design engineer's interpretation of the

rules to design controls that are in compliance, and the geologists' interpretation of the rules in assessing

and identifying site and substrata features of importance in aquifer protection, then the enforcement

provisions should be strengthened.  COA suggested a penalty clause in Subchapter B that states actions to

be taken against applicants that submit applications that do not meet standards and are discovered at any

point in design or construction (for example, during a COA review of site development plans or

commission review of Water Quality Protection Zone plans).  COA continued that while procedures are

available under the Engineering Practice Act to request enforcement actions, additional stipulated penalties

are appropriate when operating under a rule that has been inadequately enforced and abused frequently by

applicants in the past.

The commission believes that the rules as they are written provide for sufficient enforcement.

Penalties are addressed in the rule and are subject to guidelines in the Texas Water Code, including

amount.  By utilizing the measures provided for in the rule and TWC Chapter 7, the commission

believes that a high level of compliance will be achieved. 
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SAWS commented that the Contributing Zone fee of $500 is too low because the plan review will be

essentially the same for Contributing Zone plans as for Recharge Zone plans.  They continued that the fees

charged for plan review should be the same.  They stated that the only difference in review is the lack of

a geologic assessment and the related review and field visit for Contributing Zone plans and while this

difference may produce a slight reduction in the cost of review, the majority of the review time is taken

up with review of the BMPS.  SAWS recommended the fees charged for Contributing Zone plans be the

same or slightly reduced from the current Recharge Zone and Transition Zone fees.  

The commission responds that staff will be reviewing only for surface water quality runoff issues and

not potential for subsurface infiltration as on the recharge zone, therefore the level of review will not

be as intense.  The commission also notes that temporary and permanent BMPs, both in the recharge

and in the contributing zones, must be prepared by or under the direct supervision of a Texas

Registered Professional Engineer.  All plans and design information must be signed, sealed, and dated

by the Texas Registered Professional Engineer.  The agency anticipates reduced plan review time as

a result of these proposed rule.

RECA and TxCABA commented that a $500 fee on small lot rural subdivisions can be excessive.

TxCABA recommended the fees be reduced to $50 per application.  PP commented that the $500 fee for

small lot rural subdivisions provides no exemption for small scale projects greater than 10 acres.  All such

increased costs and fees will no doubt be passed on to the end user.  
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Urbanec commented that he is not going to pay a $500 application fee and also pay $2000 for a geological

fee or engineering fee.   

Bassett commented that the application fee, as proposed, seems excessive for those individuals who would

want to construct an addition to their home at some future date.  However, the cost for a developer seems

insufficient.  A fee of $500 per house and/or building over 1000 sq. ft. would be appropriate for new

home/building construction.   

Fryer commented that the fees imposed on the homeowner should not be designed to discourage

development nor pay for the regulatory process when the regulation is intended to benefit the population

of a multi-county area.

WWSC commented that the regulations and fees proposed will only nurture an unneeded bureaucracy with

funds and have a serious negative impact on over 60% of the country population with $2.25 billion dollars

tax base value.  

The commission has revised the rule to reduce the fee from $500 to $250.  As stated earlier,

Subchapter B has been modified to apply only to regulated activities disturbing at least five acres, or

regulated activities disturbing less than five acres which are part of a larger common plan of

development or sale with the potential to disturb cumulatively five or more acres. If a single family

residence is part of a common plan of development or sale with the potential to disturb cumulatively

five or more acres, an individual land owner who seeks to construct his/her own single-family



Texas Natural Resource Conservation Commission Page 308
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

residence or associated residential structures on the site is exempted from the contributing zone plan

application requirements under this section (that requires a plan to be submitted and a fee paid),

provided that he/she does not exceed 20% impervious cover on the site.  The commission also responds

the there is no requirement to conduct a geologic assessment in the contributing zone.

STATUTORY AUTHORITY

These amended sections are proposed under Texas Water Code (TWC), §5.103 which provides the

commission with the authority to promulgate rules necessary for the exercise of its jurisdiction and powers

provided by the TWC and other laws of Texas, and §5.105 which provides the commission to establish and

approve all general policy of the commission by rule.  Section 26.011 of the TWC provides that the

commission will administer the provisions of Chapter 26 of the TWC and establish the level of quality to

be maintained in and control the quality of the water in the state.  Waste discharges or impending

discharges are subject to rules adopted by the commission in the public interest.  This section also grants

the commission with the powers necessary or convenient to carry out its responsibilities.  Section 26.341

of the TWC recognizes that it is the policy of the state to maintain and protect the quality of groundwater

and surface water resource from certain substances in underground and aboveground storage tanks that may

pollute groundwater and surface water resource, and §26.345 allows the commission to develop a

regulatory program regarding underground and aboveground storage tanks.  Additionally, Texas Water

Code §26.046 requires the commission to hold annual public hearing to receive evidence from the public

on actions the commission should take to protect the Edwards Aquifer from pollution, §26.0461 allows the

commission to impose fees for inspecting the construction and maintenance of projects covered by plans

and for processing plans or amendments that are subject to review or approval under the commission’s
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Edwards Aquifer rules, §26.121 prohibits unauthorized discharges, §26.401 give the goal for groundwater

protection in the state, and §28.011 authorizes the commission to make and enforce rules for the protection

and preservation of groundwater quality.  Texas Health and Safety Code, §361.024 provides the

commission with the authority to promulgate rules consistent with the Solid Waste Disposal Act and

standards of operation for the management and control of solid waste.   Texas Health and Safety Code,

§366.012 provides the commission with the authority to adopt rules governing the installation of on-site

sewage disposal systems.   The review of the commission’s rules is proposed under Article IX, §167,

General Appropriations Act, 75th Legislature.

There are no other codes or statutes that will be affected by this proposal.
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 SUBCHAPTER A : EDWARDS AQUIFER IN MEDINA, BEXAR, COMAL,

KINNEY, UVALDE, HAYS, TRAVIS AND WILLIAMSON COUNTIES

§§213.3 - 213.10

§213.3.  Definitions.

The definitions in Texas Water Code, §§26.001, 26.263, and 26.342 are applicable to this chapter.

When used in this chapter, those definitions have the same meaning as the following definitions, unless the

context in which they are used clearly indicates otherwise, or those definitions are inconsistent with the

definitions listed in this section.

(1)  Abandoned well - A well that has not been used for six consecutive months.  A well

is considered to be in use in the following cases:

(A)  a non-deteriorated well which contains the casing, pump and pump column

in good condition; or

(B)  a non-deteriorated well which has been properly capped.

(2)  Aboveground storage tank facility - The site, tract, or other area where one or more

aboveground storage tank systems are located, including all adjoining contiguous land and associated

improvements.
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(3)  Aboveground storage tank system - A non-vehicular device (including any associated

piping) that is made of nonearthen materials; located on or above the ground surface, or on or above the

surface of the floor of a structure below ground, such as a mineworking, basement, or vault; and designed

to contain an accumulation of static hydrocarbons or hazardous substances.

(4)  Appropriate regional office - For regulated activities covered by this chapter and

located in Hays, Travis, and Williamson counties, the appropriate regional office is Region 11, located in

Austin, Texas.  For regulated activities covered by this chapter and located in Kinney, Uvalde, Medina,

Bexar, and Comal counties, the appropriate regional office is Region 13, located in San Antonio, Texas.

(5)  Best management practices (BMPs) - schedule of activities, prohibitions of practices,

maintenance procedures, and other management practices to prevent or reduce the pollution of water in the

State.  BMPs also include treatment requirements, operating procedures, and practices to control site

runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material storage.  BMPs are those

measures that are reasonable and necessary to protect groundwater and surface water quality, as provided

in technical guidance prepared by the executive director or other BMPs which are technically justified based

upon studies and other information that are generally relied upon by professionals in the environmental

protection field and are supported by existing or proposed performance monitoring studies, including, but

not limited to, U.S. Environmental Protection Agency, American Society of Civil Engineers, and Water

Environment Research Foundation guidance.
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(6)  Capped well - A well that is closed or capped with a covering capable of preventing

surface pollutants from entering the well.  The cap must be able to sustain a weight of at least 400 pounds.

The cap must not be easily removed by hand.

(7)  Commencement of construction - Construction of physical facilities including but not

limited to buildings, roads, and utility infrastructure.  The initial disturbance of soils associated with

clearing, grading, or excavating activities or other construction or regulated activities.

(8)  Edwards Aquifer - That portion of an arcuate belt of porous, waterbearing,

predominantly carbonate rocks known as the Edwards (Balcones Fault Zone) Aquifer trending from west

to east to northeast in Kinney, Uvalde, Medina, Bexar, Comal, Hays, Travis, and Williamson Counties;

and composed of the Salmon Peak Limestone, McKnight Formation, West Nueces Formation, Devil's

River Limestone, Person Formation, Kainer Formation, Edwards Group, and Georgetown Formation.  The

permeable aquifer units generally overlie the less-permeable Glen Rose Formation to the south, overlie the

less-permeable Comanche Peak and Walnut formations north of the Colorado River, and underlie the less-

permeable Del Rio Clay regionally.

(9)  Edwards Aquifer protection plan - A general term which includes water pollution

abatement plan, organized sewage collection system plan, underground storage tank facility plan,

aboveground storage tank facility plan, or a modification or exception granted by the executive director.
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(10)  Edwards Aquifer protection plan holder - Person who is responsible for compliance

with an approved water pollution abatement plan, organized sewage collection system plan, underground

storage tank facility plan, aboveground storage tank facility plan, or a modification or exception granted

by the executive director.

(11)  Feedlot/concentrated animal feeding operation - A concentrated, confined livestock

or poultry facility operated for meat, milk or egg production, growing, stabling, or housing, in pens or

houses wherein livestock or poultry are fed at the place of confinement and crop or forage growing or

production of feed is not sustained in the area of confinement.

(12)  Geologic or manmade features - Features including but not limited to closed

depressions, sinkholes, caves, faults, fractures, bedding plane surfaces, interconnected vugs, reef deposits,

wells, borings, and excavations.

(13) Geologic assessment - A report which is prepared by a geologist describing site-

specific geology.

(14)  Geologist - A person who has received a baccalaureate or post-graduate degree in the

natural science of geology from an accredited university and or has training and experience in groundwater

hydrology and related fields, or has such qualifications as may be demonstrated such qualifications by

registration or licensing by in a state, professional certifications, or has completed completion of accredited
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university programs that enable that individual to make sound professional judgements regarding the

identification of sensitive features located in the recharge zone or transition zone.

(15)  Groundwater conservation district - Any groundwater district created by the Texas

Legislature or the commission under the Texas Water Code, Chapter 36, as a groundwater conservation

district to conserve, preserve, and protect the waters of an underground water reservoir.

(16)  Hazardous substance - Any substance designated as such by the administrator of the

Environmental Protection Agency pursuant to the Comprehensive Environmental Response, Compensation,

and Liability Act; regulated pursuant to the Federal Water Pollution Control Act, Chapter 311; or any solid

waste, or other substance that is designated to be hazardous by the commission, pursuant to the Texas

Water Code §26.263 or Texas Health and Safety Code §361.003.

(17)  Impervious cover - Impermeable surfaces, such as pavement or rooftops, which

prevent the infiltration of water into the soil.  Rainwater collection systems for domestic water supplies are

not considered impervious cover.

(18 17)  Industrial wastewater discharge - Any category of wastewater except:

(A)  those that are primarily domestic in composition; or
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(B)  those emanating from feedlot/concentrated animal feeding operations.

(19 18)  Land application system - A wastewater disposal system designed not to

discharge wastewater into a surface drainage way.

(20 19)  Organized sewage collection system - Any public or private sewerage system for

the collection and conveyance of sewage to a treatment and disposal system that is regulated pursuant to

rules of the commission and provisions of the Texas Water Code, Chapter 26.  A system may include lift

stations, force mains, gravity lines, and any other appurtenance necessary for conveying wastewater from

a generating facility to a treatment plant.

(21 20) Permanent BMPs - Best management practices used to prevent and control

pollution from regulated activities after construction is complete.

(22 21)  Pollution - The alteration of the physical, thermal, chemical, or biological quality

of, or the contamination of any water in the state that renders the water harmful, detrimental, or injurious

to humans, animal life, vegetation, or property, or to public health, safety or welfare, or impairs the

usefulness of the public enjoyment of the waters for any lawful or reasonable purpose.

(23 22)  Private sewage facilities - On-site sewage facilities as defined under Chapter 285

of this title (relating to On-site Sewage Facilities).
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(24 23)  Private service lateral - A wastewater line extending from the building drain to

an existing private or public sewage collection system or other place of disposal that provides service to

one individual household single-family residence or building and whose operation and maintenance are the

sole responsibility of the tenant or owner of the building.  A wastewater line extending from the

convergence of private service laterals from more than one single-family residence or building is considered

a sewage collection system.

(25 24)  Recharge zone - Generally, that area where the stratigraphic units constituting the

Edwards Aquifer crop out, including the outcrops of other geologic formations in proximity to the Edwards

Aquifer, where caves, sinkholes, faults, fractures, or other permeable features would create a potential for

recharge of surface waters into the Edwards Aquifer.  The recharge zone is identified as that area

designated as such on official maps located in the appropriate regional office and groundwater conservation

districts.

(26 25)  Regulated activity -

(A)  Any construction-related or post-construction activity on the recharge zone

of the Edwards Aquifer having the potential for polluting the Edwards Aquifer and hydrologically

connected surface streams.  These activities include, but are not limited to: 

(i)  construction of buildings, utility stations, utility lines, roads, highways,

or railroads;
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(ii)  clearing, excavation or any other activities that alter or disturb the

topographic, geologic, or existing recharge characteristics of a site;

(iii)  any installation of aboveground or underground storage tank facilities

on the recharge or transition zone of the Edwards Aquifer; or

(iv) any other activities that may pose a potential for contaminating the

Edwards Aquifer and hydrologically connected surface streams.

(B)  "Regulated activity" does not include:

(i)  clearing of vegetation without soil disturbance;

(ii)  agricultural activities, except feedlots/concentrated animal feeding

operations which are regulated under Chapter 321 of this title (relating to Control of Certain Activities by

Rule);

(iii)  activities associated with the exploration, development, and production

of oil, or  gas, or geothermal resources under the jurisdiction of the Railroad Commission of Texas;

(iv)  routine maintenance of existing structures that does not involve

additional site disturbance, such as but not limited to:
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(I)  the resurfacing of existing paved roads, parking lots, sidewalks,

or other development-related impervious surfaces, and

(II)  the building of fences, or other similar activities in which:

(-a-)  there is little or no potential for contaminating

groundwater, or

(-b-)  there is little or no change to the topographic,

geologic, or existing sensitive features; or

(v)  construction of single-family residences on lots that are larger than five

acres, where no more than one single-family residence is located on each lot.

(27 26)  Sensitive feature - Permeable geologic or manmade feature located on the

recharge zone or transition zone where:

(A)  a potential for hydraulic interconnectedness between the surface and the

Edwards Aquifer exists, and

(B)  rapid infiltration to the subsurface may occur.
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(28 27)  Sewage holding tank - A tank or other containment structure used to receive and

store sewage until its ultimate disposal in an approved treatment facility.

(29 28)  Site - The entire area included within the legal boundaries of the property

described in the application.  Regulated activities on a site that is located partially on the recharge zone and

transition zone, where the natural drainage in the transition zone flows back to the recharge zone, will be

treated as if the entire site is located on the recharge zone.

(30 29)  Static hydrocarbon - A hydrocarbon which is liquid at atmospheric pressure and

20 degrees centigrade.

(31 30)  Stub out - A wye, tee, or other manufactured appurtenance placed in a sewage

collection system providing a location for a future extension of the collection system.

(32 31) Temporary BMPs - Best management practices used to prevent and control

pollution from regulated activities  and are installed prior to construction, maintained during construction

, or removed after the construction site is stabilized.

(33 32)  Tertiary containment - A containment method by which an additional wall or

barrier is installed outside of the secondary storage vessel (e.g., tank or piping) or other secondary barrier

in a manner designed to prevent a release from migrating beyond the tertiary wall or barrier before the
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release can be detected.  Tertiary containment systems include, but are not limited to, impervious liners

and vaults surrounding a secondary tank and/or piping system, or equivalent triple wall tank or piping

system as approved by the executive director.

(34 33)  Transition zone - That area where geologic formations crop out in proximity to

and south and southeast of the recharge zone and where faults, fractures, and other geologic features

present a possible avenue for recharge of surface water to the Edwards Aquifer, including portions of the

Del Rio Clay, Buda Limestone, Eagle Ford Group, Austin Chalk, Pecan Gap Chalk, and Anacacho

Limestone.  The transition zone is identified as that area designated as such on official maps located in the

appropriate regional office and groundwater conservation districts.

(35 34)  Underground storage tank facility - The site, tract, or other defined area where

one or more underground storage tank systems are located, including all contiguous land and associated

improvements.

(36 35)  Underground storage tank system - Any one or combination of underground

tanks and any connecting underground pipes used to contain an accumulation of regulated substances, the

volume of which, including the volume of the connecting underground pipes, is ten percent or more beneath

the surface of the ground.
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(37 36)  Well - A bored, drilled or driven shaft, or an artificial opening in the ground made

by digging, jetting or some other method, where the depth of the well is greater than its largest surface

dimension.  A well is not a surface pit, surface excavation, or natural depression.

§213.4.  Application Processing and Approval.

 

(a)  Approval by the executive director.

(1)  No person may commence the construction of any regulated activity until an Edwards

Aquifer protection plan or modifications to the plan as required by §213.5 of this title (relating to Required

Edwards Aquifer Protection Plans, Notification, and Exemptions) or exception under §213.9 of this title

(relating to Exceptions) has been filed with the appropriate regional office, and the application has been

reviewed and approved by the executive director.

(2)  The appropriate regional office shall provide copies of applications to affected

incorporated cities, groundwater conservation districts, and counties in which the proposed regulated

activity will be located.  These copies will be distributed within five days of the application being

determined to be administratively complete.  Any person may file comments within 30 days of the date the
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application is mailed to local governmental entities.  The executive director shall review all comments that

are timely filed.

(3)  A complete application for approval, as described in this section, must be submitted

with the appropriate fee as specified in §213.12 of this title (relating to Application Fees).

(4)  Projects in progress on the effective date of this rule.

(A)  For areas designated as recharge zone or transition zone on official maps prior

to the effective date of this rule, and for which this designation did not change on the effective date of this

rule, all Edwards Aquifer protection plans submitted to the executive director, on or after the effective date

of the rule, will be reviewed under all the provisions of the subchapter in effect on the date the plan is

submitted.

(B)  For areas not designated as recharge zone on official maps prior to the

effective date of this rule, regulated activities will be considered to have commenced construction and will

not be subject to this subchapter if, on the effective date of the rule, all federal, state, and local approvals

or permits required to begin physical construction have been obtained, and if either on-site construction

directly related to the development has begun or construction commences within six months of the effective

date of the rule.
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(C)  Regulated activities in areas designated as transition zone on official maps

prior to the effective date of this rule and designated as recharge zone on the effective date of this rule will

be regulated as transition zone activities if, on the effective date of the rule, all federal, state, and local

approvals or permits required to begin physical construction have been obtained, and if either on-site

construction directly related to the development has begun or construction commences within six months

of the effective date of the rule. 

(5) Assumption of program by local government.  

(A)  A local governmental entity may assume the rights, duties, and responsibilities

to review and either approve or deny Edwards Aquifer protection plan applications within its boundaries

and monitor and enforce compliance with plans if the  local government obtains certification from the

executive director. 

(B)  In order to obtain certification, the local government must demonstrate:

(i)  it has a water quality protection program equal to or more stringent than

the rules contained in this chapter, including but not limited to a program that:

(I) regulates activities covered under this chapter, and
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(II) has performance standards equal to or more protective of water

quality;

(ii)  it has adopted ordinances or has other enforceable means sufficient to

enforce the program throughout the local governmental entities jurisdiction; and

(iii)  it has adequate resources to implement and enforce the program.

(C)  Upon approval of a request for certification under this section, the executive

director shall enter into an agreement with the local governmental entity to provide for the terms and

conditions of program assumption, including executive director oversight.  Nothing in a certification or

agreement shall affect the commission’s ability to enforce its water quality protection rules or applicable

state law.

(D)  An agreement under subparagraph (C) of this paragraph shall not provide for

the payment of fees required by this chapter to the local entity; rather, fees shall be paid to the commission

for continued proper oversight and enforcement.  Nor shall such agreement provide for partial assumption

of the program unless expressly authorized by the commission.

(E)  Certification shall be for a term not to exceed five years, subject to renewal.
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(F)  Upon written notice, certification may be revoked or suspended by the

executive director if the local entity does not meet the terms and conditions of the agreement provided under

subparagraph (D) of this paragraph or fails to meet the criteria for certification provided under

subparagraph (B) of this paragraph.

(G)  A decision by the executive director under this section is not subject to appeal

to the commission.

(b)  Contents of Application.

(1)  Forms provided by the executive director.  Applications for approval filed under this

chapter must be made on forms provided by or approved by the executive director.  Each application for

approval must, at a minimum, include the following:

(A) - (B) (No Change.)

(C)  name, address, and telephone number of the owner or any other person signing

the application; and

(D)  information needed to determine the appropriate fee under §213.14 of this title

(relating to Fee Schedule) for the following plan types:
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(i) (No Change.)

(ii)  for organized sewage collection system plans and modifications to

plans, the total linear footage of all collection system lines; or

(iii) (No Change.)

(2) (No Change.)

(c)  Application submittal.

(1)  An original and three copies of the application must be submitted to the appropriate

regional office.

(2)  Only owners, their authorized agent(s), or those persons having the right to possess

and control the property which is the subject of the Edwards Aquifer protection plan may submit the plan

for review and approval by the executive director.

(d) - (f)  (No change.)

(g)  Deed recordation.
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(1)  The applicant must record in the deed records of the county in which the property is

located that the property is subject to an approved Edwards Aquifer protection plan within 30 days of

receiving written approval of:

(A)  a water pollution abatement plan;

(B)  an aboveground storage tank plan;

(C)  an underground storage tank plan;

(D)  modifications to any of these plans for a proposed regulated activity; or

(E)  an exception.

(2)  A description of the property boundaries which is covered by the Edwards Aquifer

protection plan shall be recorded in the county deed records.

(32)  Within 60 days of receiving written approval of an Edwards Aquifer protection plan

Prior to commencing construction, the applicant must submit, to the appropriate regional office, proof of

application for recordation of notice in the county deed records, with the volume and page number(s) of

the county record.
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(43) The construction of a public street or highway is exempt from all deed recordation

requirements.

(h)  Term of approval.  The executive director's approval of an Edwards Aquifer protection plan

will expire two years after the date of initial issuance, unless prior to the expiration date, substantial

construction related to the approved plan has commenced.  For purposes of this subsection, substantial

construction means more than ten percent of total construction has commenced.  If a written request for

an extension is filed under the provisions of this subsection, the approved plan will continue in effect until

the executive director makes a determination on the request for an  the extension.

(1)  A written request for an extension must be received not earlier than sixty (60) days

prior to the expiration date of an approved Edwards Aquifer protection plan or a previously approved

extension.  Requests for extensions are subject to fees outlined in §213.13 of this title (relating to Fees

Related to Requests For Extensions).

(2)  An executive director's approved extension will expire six months after the original

expiration date of the approved Edwards Aquifer protection plan or a previously approved extension unless

prior to the expiration date, commencement of construction, repair, or replacement related to the approved

plan has occurred.  

(3)  An Edwards Aquifer protection plan approval or extension will expire and no extension

will be granted if more than 50 percent of the total construction has not been completed within ten years
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from the initial approval of a plan.  A new Edwards Aquifer protection plan must be submitted to the

appropriate regional office with the appropriate fees for review and approval by the executive director prior

to commencing any additional regulated activities.

(4)  Any requests for extensions received by the executive director after the expiration date

of an approved Edwards Aquifer protection plan or a previously approved extension will not be accepted.

A  new application for the purposes of this chapter must be submitted to the appropriate regional office with

the appropriate fees for the review and approval by the executive director.

(5)  An extension will not be granted if the proposed regulated activity or approved plan

for the regulated activity (ies) under this chapter has changed from the regulated activity(ies) approved by

the executive director.

(i)  Legal transfer of property.  Upon legal transfer of property, sewage collection systems, force

mains, lift stations, underground storage tank system, or aboveground storage tank system, the new

owner(s) is required to comply with all terms of the approved Edwards Aquifer protection plan.  If the new

owner intends to commence any new regulated activity on the site, a new  Edwards Aquifer protection plan

that specifically addresses the new activity must be submitted to the executive director.  Approval of the

plan for the new regulated activity by the executive director is required prior to commencement of the new

regulated activity.

(j)  (No change.)
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(k)  Compliance.  The holder of the approved or conditionally approved Edwards Aquifer

protection plan is responsible for compliance with this chapter and any special conditions of the  approved

plan through all phases of plan implementation.  Failure to comply with any condition of the executive

director's approval is a violation of this rule and is id subject to administrative rule or orders and penalties

as provided under §213.10 of this title (relating to Enforcement).  Such violations may also be subject to

civil penalties and injunction.

§213.5.  Required Edwards Aquifer Protection Plans, Notification, and Exemptions.

(a)  (No change.)

(b)  Water pollution abatement plan.  A water pollution abatement plan must contain the following

information.

(1)  Application.  The information required under §213.4 of this title (relating to

Application Processing and Approval) is part of the plan and must be filed with the executive director at

the appropriate regional office.

(2)  Site location.  

(A)  Location data and maps must include a legible road map with directions,

including mileage, which would enable the executive director to locate the site for inspection.
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(B)  A general location map must include:  

(i) (No Change.)

(ii)  a drainage plan, shown on the recharge zone map, indicating all paths

of drainage from the site. 

(C)  A site plan with a minimum scale of 1 inch to 400 feet must show:

(i) (No Change.) 

(ii)  the layout of the development showing existing and finished contours

at appropriate, but not greater than ten-foot contour intervals;

(iii)  the location of all known wells (including but not limited to water

wells, oil wells, and unplugged and abandoned wells); and

(iv)  the location of any sensitive feature on the site of the proposed

regulated activity as identified in the geologic assessment under paragraph (3) of this subsection;
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(v)  the drainage patterns and approximate slopes anticipated after major

grading activities; 

(vi)  areas of soil disturbance and areas which will not be disturbed;

(vii)  locations of major structural and nonstructural controls identified in

the technical report; 

(viii)  locations where stabilization practices are expected to occur;

(ix)  surface waters (including wetlands); and 

(x)  locations where stormwater discharges to a surface water or a sensitive

feature.

(3)  Geologic assessment.  For all regulated activities, the applicant must submit a geologic

assessment report prepared by a geologist describing the site-specific geology.  The report must identify

all potential pathways for contaminant movement to the Edwards Aquifer.  Single-family residential

subdivisions constructed on less than ten acres are exempt from this requirement.

(A)  The geologic assessment must include a geologic map, at site-plan scale,

illustrating:
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(i)  the outcrop of surface geologic units; and

(ii)  all geologic and manmade features, specifically identifying:

(I)  caves;

(II)  sinkholes;

(III)  faults;

(IV)  permeable fractures;

(V)  solution zones;

(VI)  surface streams; and

(VII)  other sensitive features.

(B)  The geologic assessment must contain a stratigraphic column showing, at a

minimum, formations, members, and thicknesses.
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(C)  The geologic assessment must contain a description and evaluation of all

geologic and manmade features, on forms provided by or approved by the executive director.  The

assessment must determine which of these features are sensitive features.  The assessment must  include:

(i)  the identification of each geologic or manmade feature, with a cross

reference to the site-plan map coordinates; and

(ii)  the type of geologic or manmade feature including, but not limited to:

(I)  sinkholes;

(II)  caves;

(III)  faults;

(IV)  wells;

(V)  surface streams; or

(VI)  potentially permeable fractures and solution zones.
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(D)  The geologic assessment must contain a narrative assessment of site-specific

geology.  The assessment must detail the potential for fluid movement to the Edwards Aquifer and include

a discussion of the stratigraphy, structure, and karstic characteristics of the site.

(E)  The geologic assessment must contain a narrative description of soil units and

a soil profile, including thickness and hydrologic characteristics.

(4)  Technical report.

(A)  The technical report must address the following issues. 

(i)  The report must describe the nature of the regulated activity (such as

residential, commercial, industrial, or utility), including:

(I)  the size of the site in acres;

(II)  the projected population for the site;

(III)  the amount and type of impervious cover expected after

construction is complete, such as paved surface or roofing;
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(IV)  the amount of surface expected to be occupied by parking

lots; and

(V)  other factors that could affect surface water and groundwater

quality.

(ii)  The report must describe the volume and character of wastewater

expected to be produced.  Wastewater generated at a site should be characterized as either domestic or

industrial, or if commingled, by approximate percentages of each type.

(iii)  The report must describe the volume and character of stormwater

runoff expected to occur.  Estimates of stormwater runoff quality and quantity should be based on area and

type of impervious impermeable cover, as described in clause (i) of this subparagraph.  An estimate of the

runoff coefficient of the site for both the pre-construction and post-construction conditions should be

included in the report.

(iv)  The report must describe any activities or processes which may be a

potential source of contamination.  



Texas Natural Resource Conservation Commission Page 337
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

(v)  The report must describe the intended sequence of major activities

which disturb soils for major portions of the site (e.g., grubbing, excavation, grading, utilities and

infrastructure installation).

(vi) The report must contain estimates of the total area of the site that is

expected to be disturbed by excavation, grading, or other activities.

(vii)  The name of the receiving water(s) at or near the site which will be

disturbed or which will receive discharges from disturbed areas of the project.

(B)  The technical report must describe the temporary best management practices

(BMPs) and measures that will be used during and after construction. The technical report must clearly

describe for each major activity identified in subparagraph (A)(v) of this paragraph appropriate control

measures and the general timing (or sequence) during the construction process that the measures will be

implemented.

(i)  BMPs and measures must prevent pollution of surface water,

groundwater or stormwater that originates on-site or upgradient from the site and flows across the site as

provided under this paragraph.
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(ii)  BMPs and measures must prevent pollution of surface water or

groundwater that originates on-site or flows off site, including pollution caused by contaminated stormwater

runoff from the site as provided under this paragraph.

(iii)  BMPs and measures must prevent pollutants from entering surface

streams, sensitive features, or the aquifer as provided under this paragraph.

(iv)  To the maximum extent practicable, BMPs and measures must

maintain flow to naturally-occurring sensitive features identified in either the geologic assessment, executive

director review, or during excavation, blasting, or construction.

(I)  The temporary sealing of a naturally-occurring sensitive feature

which accepts recharge to the Edwards Aquifer as a temporary pollution abatement measure during active

construction should be avoided if reasonable and practicable alternatives exist.

(II)  A request to temporarily seal must include a justification as

to why no reasonable and practicable alternative exists.  The request will be evaluated by the executive

director on a case-by-case basis.

(v)  Temporary BMPs and measures must meet the performance standards

requirements contained in subparagraph (D)(i) of this paragraph.
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(vi)  The report must include a plan for the inspection of temporary BMPs

and measures and for their timely maintenance, repair, and, if necessary, retrofit.

(vii)  Temporary (or permanent)  sediment pond or basin construction plans

and design calculations for a proposed temporary BMP or measure must be prepared by or under the direct

supervision of a Texas Licensed Professional Engineer.  All construction plans and design information must

be signed, sealed, and dated by the Texas Licensed Professional Engineer.

(viii)  Pilot-scale field testing (including water quality performance

monitoring) may be required for BMPs that are not contained in technical guidance recognized by or

prepared by the executive director.

(ix)  The construction-phase BMPs for erosion and sediment controls should

be designed to retain sediment on site to the extent practicable.

(x)  All control measures must be properly selected, installed, and

maintained in accordance with the manufacturers specifications and good engineering practices.  If periodic

inspections by the applicant or the executive director, or other information indicates a control has been used

inappropriately, or incorrectly, the applicant must replace or modify the control for site situations.
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(xi)  If sediment escapes the construction site, off-site accumulations of

sediment must be removed at a frequency sufficient to minimize offsite impacts to water quality (e.g.,

fugitive sediment in street being washed into surface streams or sensitive features by the next rain).

(xii)  Sediment must be removed from sediment traps or sedimentation

ponds not later than when design capacity has been reduced by 50%.

(xiii)  Litter, construction debris, and construction chemicals exposed to

stormwater shall be prevented from becoming a pollutant source for stormwater discharges (e.g., screening

outfalls, picked up daily).

(C) The technical report must describe the permanent best management practices

(BMPs) and measures that will be used during and after construction is completed. 

(i)  BMPs and measures must prevent pollution of surface water,

groundwater, or stormwater that originates  on-site or upgradient from the site and flows across the site.

(ii)  BMPs and measures must prevent pollution of surface water or

groundwater that originates on-site or flows off the site, including pollution caused by contaminated

stormwater runoff from the site.
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(iii)  BMPs and measures must prevent pollutants from entering surface

streams, sensitive features, or the aquifer.

(iv)  To the extent practicable, BMPs and measures must maintain flow to

naturally occurring sensitive features identified in either the geologic assessment, executive director review,

or during excavation, blasting, or construction.

(I)  The permanent sealing of or diversion of flow from a naturally-

occurring sensitive feature that accepts recharge to the Edwards Aquifer as a permanent pollution abatement

measure should be avoided  if reasonable and practicable alternatives exist.

(II)  A request to seal a naturally-occurring sensitive feature must

include a justification as to why no reasonable and practicable alternative exists.  The request will be

evaluated by the executive director on a case-by-case basis.

(v)  Permanent BMPs and measures must meet the performance standards

requirements contained in subparagraph (D)(ii) of this paragraph.

(vi)  Construction plans and design calculations for the proposed permanent

BMPs and measures must be prepared by or under the direct supervision of a Texas Licensed Professional



Texas Natural Resource Conservation Commission Page 342
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

Engineer.  All construction plans and design information must be signed, sealed, and dated by the Texas

Licensed Professional Engineer.

(vii)  The technical report must include a plan for the inspection of the

permanent BMPs and measures and for their timely inspection, maintenance, repair, and, if necessary,

retrofit.  The plan must be prepared and certified by the engineer designing the permanent BMPs and

measures.  The plan must be signed by the owner or responsible party.

(viii)  Pilot-scale field testing (including water quality performance

monitoring) may be required for BMPs that are not contained in technical guidance recognized by or

prepared by the executive director.

(I)  When pilot-scale field testing of an innovative technology

(including water quality performance monitoring) is required, only one pilot site will be approved.

(II)  No additional approvals will be granted until the pilot study

is complete and the applicant demonstrates adequate protection of the Edwards Aquifer.

(III)  If the innovative technology demonstrates adequate protection

of the Edwards Aquifer, additional units may be approved for use as permanent pollution abatement

measures on the Edwards Aquifer recharge zone  on a case-by-case basis.
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(IV)  If the innovative technology demonstrates inadequate

protection of the Edwards Aquifer, a retrofit of the pollution abatement measure may be required to achieve

compliance with requirements under subparagraph (D) of this paragraph and no additional units will be

approved for use on the Edwards Aquifer recharge zone.

(D)  Performance standards Requirements for BMPs and measures. 

(i) Temporary BMPs.

(I)  For regulated activities which disturb ten or more acres that

drain to a single outlet, a sediment basin must be used where space and other factors allow.  The sediment

basin must be designed and constructed to hold the anticipated sediment loading from the land disturbing

activities.  The sediment basin size must account for drainage from the disturbed areas and all other areas

served by the basin.  The sediment basin must be designed, constructed, operated, and maintained to meet

a removal efficiency of 80 percent for suspended solids and 0.5 ML/L peak settleable solids concentration

as calculated for disturbed conditions and the ten-year 24-hour design event.

(II)  For regulated activities disturbing between 5 and ten acres that

drain to a single outlet, practices other than a sediment basin may be used.  These practices must achieve

the equivalent removal efficiency specified in subparagraph (D)(i)(I) of this paragraph.  The removal
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efficiency of the selected practices must be supported by design calculations unless these calculations are

waived by the executive director.

(III)  For regulated activities disturbing less than 5 acres that drain

to a single outlet, sediment calculations are not required.  These projects must provide for erosion and

sedimentation controls in accordance with technical guidance prepared or accepted by the executive

director.]

(I)  The technical report must include a description of interim and

permanent stabilization practices for the site, including a schedule of when the practices will be

implemented.  Stabilization practices may include, but are not limited to:  establishment of temporary

vegetation, establishment of permanent vegetation, mulching, geotextiles, sod stabilization, vegetative

buffer strips, protection of trees, preservation of mature vegetation, and other appropriate measures.

(-a-)  The following records shall be maintained and made

available to the executive director upon request: the dates when major grading activities occur; the dates

when construction activities temporarily or permanently cease on a portion of the site; and the dates when

stabilization measures are initiated.

(-b-)  Stabilization measures shall be initiated as soon as

practicable in portions of the site where construction activities have temporarily or permanently ceased, but
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in no case more than 14 days after the construction activity in that portion of the site has temporarily or

permanently ceased.  Where the initiation of stabilization measures by the 14th day after construction

activity temporary or permanently cease is precluded by weather conditions, stabilization measures shall

be initiated as soon as practicable.  Where construction activity on a portion of the site is temporarily

ceased, and earth disturbing activities will be resumed within 21 days, temporary stabilization measures

do not have to be initiated on that portion of site.  In areas experiencing droughts where the initiation of

stabilization measures by the 14th day after construction activity has temporarily or permanently ceased is

precluded by seasonal arid conditions, stabilization measures shall be initiated as soon as practicable.

(II)  The technical report must include a description of structural

practices to divert flows from exposed soils, store flows, or otherwise limit runoff and the discharge of

pollutants from exposed areas of the site to the degree attainable. Structural practices may include, but are

not limited to:  silt fences, earth dikes, drainage swales, sediment traps, check dams, subsurface drains,

pipe slope drains, level spreaders, storm drain inlet protection, rock outlet protection, reinforced soil

retaining systems, gabions, and sediment basins.  Placement of structural practices in floodplains should

be avoided to the degree attainable. 

(-a-)  For common drainage locations that serve an area

with ten or more acres disturbed at one time, a sediment basin that provides storage for a calculated volume

of runoff from a two-year, 24-hour storm from each disturbed acre drained, or equivalent control measures,

shall be provided where attainable until final stabilization of the site. Where no such calculation has been

performed, a sediment basin providing 3,600 cubic feet of storage per acre drained, or equivalent control
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measures, shall be provided where attainable until final stabilization of the site. When computing the

number of acres draining into a common location it is not necessary to include flows from offsite areas and

flows from onsite areas that are either undisturbed or have undergone final stabilization where such flows

are diverted around both the disturbed area and the sediment basin.

(-b-)  In determining whether installing a sediment basin

is attainable, the applicant may consider factors such as site soils, slope, and available area on site. For

drainage locations which serve ten or more disturbed acres at one time and where a sediment basin or

equivalent controls is not attainable, smaller sediment basins and/or sediment traps should be used. Where

neither the sediment basin nor equivalent controls are attainable due to site limitations, silt fences,

vegetative buffer strips, or equivalent sediment controls are required for all down slope boundaries of the

construction area and for those side slope boundaries deemed appropriate as dictated by individual site

conditions. The executive director encourages the use of a combination of sediment and erosion control

measures in order to achieve maximum pollutant removal.

(-c-)  For drainage locations serving less than ten acres,

smaller sediment basins and/or sediment traps should be used. At a minimum, silt fences, vegetative buffer

strips, or equivalent sediment controls are required for all down slope boundaries (and for those side slope

boundaries deemed appropriate as dictated by individual site conditions) of the construction area unless a

sediment basin providing storage for a calculated volume of runoff from a two-year, 24- hour storm or

3,600 cubic feet of storage per acre drained is provided. The executive director encourages the use of a

combination of sediment and erosion control measures in order to achieve maximum pollutant removal.
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(ii) Permanent BMPs and measures.

(I)  BMPs and measures must be implemented to control the

discharge of pollution from regulated activities after the completion of construction.  These practices and

measures must be designed, constructed, operated, and maintained to insure that the annual loading of TSS

from the site is not greater than 20% above the background levels for the site 80% of the incremental

increase in the annual mass loading of Total Suspended Solids from the site caused by the regulated activity

is removed.  These quantities must be calculated in accordance with technical guidance prepared or

accepted by the executive director.

(II)  Owners of permanent BMPs and measures must insure that

the BMPs and measures are constructed and function as designed.  A Texas Licensed Professional Engineer

must certify in writing that the permanent BMPs or measures were constructed as designed.  The

certification letter must be submitted to the appropriate regional office within 30 days of site completion.

(III)  Where a site is used for low density single-family residential

development and has 20 % or less impervious cover, other permanent BMPs are not required.  This

exemption from permanent BMPs must be recorded in the county deed records, with a notice that if the

percent impervious cover increases above 20% or land use changes, the exemption for the whole site as

described in the property boundaries required by §213.4(g) of this title (relating to Application Processing
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and Approval), may no longer apply and the property owner must notify the appropriate regional office of

these changes.

(IV) The executive director may waive the requirement for other

permanent BMPs for multi-family residential developments, schools, or small business sites where 20%

or less impervious cover is used at the site.  This exemption from permanent BMPs must be recorded in

the county deed records, with a notice that if the percent impervious cover increases above 20% or land

use changes, the exemption for the whole site as described in the property boundaries required by §213.4(g)

of this title (relating to Application Processing and Approval), may no longer apply and the property owner

must notify the appropriate regional office of these changes.

(E)  The technical report must describe measures that will be used to avoid or

minimize surface stream contamination and changes in the way in which water enters a stream as a result

of the construction and development.  The measures should address the following: 

(i)  increased stream flashing,

(ii)  the creation of stronger flows and in-stream velocities, or

(iii)  other in-stream effects caused by the regulated activity which increase

erosion that results in water quality degradation.
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(F)  The technical report must describe the method of wastewater disposal from

the site.

(i)  If  wastewater is to be disposed of by conveyance to a sewage treatment

plant for treatment and disposal, the existing or proposed treatment facility must be identified.

(ii)  If  wastewater is to be disposed of by an on-site sewage facility, the

application must include a written statement from the appropriate authorized agent, stating that the site is

suitable for the use of private sewage facilities and will meet the special requirements for on-site sewage

facilities located on the Edwards Aquifer recharge zone as specified under Chapter 285 of this title (relating

to On-site Sewage Facilities), or identifying those areas that are not suitable.

(G)  The technical report must describe the measures that will be used to contain

any spill of hydrocarbons or hazardous substances such as on a roadway or from a pipeline or from

temporary aboveground storage of 250 gallons or more.

(i)  Temporary storage facilities are those used on site for less than one

year.

(ii)  Temporary aboveground storage tank systems of 250 gallons or more

cumulative storage capacity must be located a minimum horizontal distance of 150 feet from any domestic,

industrial, irrigation, or public water supply well, or other sensitive feature.
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(5)  Responsibility for maintenance of permanent BMPs and measures after construction

is complete.

(A)  The applicant shall be responsible for maintaining the permanent BMPs after

construction until such time as the maintenance obligation is either assumed in writing by another entity

having ownership or control of the property (such as without limitation, an owner’s association, a new

property owner or lessee, a district, or municipality) or the ownership of the property is transferred to the

entity.  Such entity shall then be responsible for maintenance until another entity assumes such obligations

in writing or ownership is transferred remain solely responsible for the maintenance and retrofit of

permanent BMPs and measures until the responsibility is accepted in writing by:

(i)  a duly constituted governmental authority,

(ii)  a property owners association,

(iii)  a new property owner or lessee, or

(iv)  other entity.

(B)  A copy of the transfer of responsibility must be filed with the executive

director at the appropriate regional office within 30 days of the transfer.



Texas Natural Resource Conservation Commission Page 351
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

(C)  This paragraph applies to:

(i)  multiple single-family residential developments, multi-family

residential; and 

(ii)  non-residential developments such as commercial, industrial,

institutional,  multi-family residential, schools, and other sites where regulated activities occur.

(c)  Organized sewage collection systems.

(1)  No person may commence rehabilitation or construction related to an existing or new

organized sewage collection system on the recharge zone, until final design plans, specifications, and an

engineering report, as specified in Chapter 317 of this title (relating to Design Criteria for Sewerage

Systems) and appropriate special requirements of this section, have been filed with and approved by the

executive director.

(2) (No Change.)

(3)  Special requirements for sewage collection systems.  In addition to the requirements

in paragraph (2) of this subsection, sewage collection systems on the recharge zone must meet the following

special requirements.
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(A)  - (B) ( No Change.)

(C)  Lift station design.  Lift stations must be designed and constructed to ensure

that bypassing of any sewage does not occur.  All lift stations must be designed to meet the requirements

of §317.2(d) and §317.3 of this title.  A lift station application must include final construction plans and

a design report prepared by or under the direct supervision of a Texas Licensed  Professional Engineer.

All design information must be signed, sealed, and dated by a Texas Licensed Professional Engineer.

(D)  Certification of new sewage collection system lines by a Texas Licensed

Professional Engineer.  Owners of sewage collection systems must insure that all new gravity sewer system

lines having a diameter greater than or equal to six inches and all new force mains are tested for leakage

following construction.  Such lines must be certified by a Texas Licensed Professional Engineer to meet

the appropriate requirements of §317.2 of this title (relating to Design Criteria for Sewerage Systems).  The

engineer must retain copies of all test results which must be made available to the executive director upon

request.  The engineer must certify in writing that all wastewater lines have passed all required testing to

the appropriate regional office within 30 days of test completion and prior to use of the new collection

system.  Following the completion of the new sewer lines and manholes, they must be tested every five

years thereafter in accordance with subparagraph (E) of this paragraph.

(E)  Testing of existing sewer lines.  Owners of sewage collection systems must

insure that all existing sewer lines having a diameter greater than or equal to six inches, including private

service laterals, manholes, and connections, are tested to determine types and locations of structural damage
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and defects such as offsets, open joints, or cracked or crushed lines that would allow exfiltration to occur.

Existing manholes and lift station wet wells must be tested using methods for new structures which are

approved by the executive director.

(i)  Testing of all sewage collection systems must be conducted every five

years after being put into use.  Any sewage collection system in place as of March 21, 1990 must have

commenced and completed the first round of five year testing.  Every five years, existing sewage collection

systems must be tested to determine types and locations of structural damage and defects such as offsets,

open joints, or cracked or crushed lines that would allow exfiltration to occur.  These test results must be

certified by a Texas Licensed Professional Engineer.  The test results must be retained by the plan holder

for five years and made available to the executive director upon request.  The use of one of the following

methods will satisfy the requirements for the five year testing of existing sewer lines.

(I)  In-place deflection testing must meet the requirements of

§317.2(a)(4)(C) of this title.  No pipe shall exceed a deflection rate of 5.0%.

(II)  Internal line inspections, using a color television camera to

verify that the lines are free of structural damage such as offsets, open joints, or cracked or crushed lines,

that would allow exfiltration to occur, are acceptable.  The use of older black and white television

equipment will not be accepted by the executive director.  Newer  black and white television equipment

may be used following demonstration to the executive director that an acceptable inspection can be

performed as provided in subclause (IV) of this clause.
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(III) - (IV) (No Change.)

(ii)  Except as otherwise provided in an enforcement order of the

commission, as soon as possible, but at least within one year of detecting defects, repairs to the sewage

collection system must be completed by the system's owner.  However, all leakage must be immediately

contained to prevent any discharge to water in the state or pollution of the Edwards Aquifer whether

necessary repairs have been completed or not.  Leakage is a violation of §26.121 of the Texas Water Code

and these rules are not intended to excuse such unlawful discharge of waste into or adjacent to water in the

state.  All repairs must be certified by a Texas Licensed Professional Engineer.  Repairs must be tested

within 45 days of completion using the methods described in clause (i) of this subparagraph.  Results must

be submitted to the appropriate regional office within 30 days of testing.

(F) (No Change.)

(G)  Sewer line stub outs.  New collection system lines must be constructed with

stub outs for the connection of anticipated extensions.  The location of such stub outs must be marked on

the ground such that their location can be easily determined at the time of connection of the proposed

extensions.  All stub outs must be sealed with a manufactured cap to prevent leakage. Extensions that were

not anticipated at the time of original construction or that are to be connected to an existing sewer line not

furnished with stub outs must be connected using a manufactured saddle in accordance with accepted

plumbing techniques.
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(i)  Main line stub outs.  Manholes must be placed at the end of all sewer

lines that will be extended at a future date, as specified in §317.2(c)(5) of this title.  If the main line is to

be extended within one year, a variance to allow the use of a stub out until the line is extended will be

considered on a case-by-case basis.  At the time of original construction, new stub outs must be constructed

sufficiently to extend beyond the end of the street pavement.  Stub outs that were not anticipated at the time

of original construction must enter the manhole using a bored or drilled hole.  Chiseling or hammering to

enter a manhole is prohibited.

(ii) (No Change.)

(H)  Locating sewer lines within a five-year floodplain.  Sewer lines may not be

located within the five-year floodplain of a drainageway, unless an exemption is granted by the executive

director.  If the applicant demonstrates to the executive director that such location is unavoidable, and the

area is subject to inundation and stream velocities which could cause erosion and scouring of backfill, the

trench must be capped with concrete to prevent scouring of backfill, or the sewer lines must be encased in

concrete.  All concrete must have a minimum thickness of six (6) inches.

(I)  Inspection of private service lateral connections.  After installing and prior to

covering and connecting a private service lateral to an organized sewage collection system, a Texas

Licensed Professional Engineer, Texas Registered Sanitarian, or appropriate city inspector must inspect

the private service lateral and the connection to the collection system and certify that construction conforms
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with the applicable provisions of this subsection and local plumbing codes.  Private service laterals may

only be connected to approved sewage collection systems.

(J) (No Change.)

(K)  Sewer lines bridging caverns or other sensitive features.  Sewer lines that

bridge caverns or sensitive features must be constructed in a manner that will maintain the structural

integrity of the line.  When such geologic features are encountered during construction, the location and

extent of those features must be reported to the appropriate regional office in writing within two working

days of discovery.  Notification and inspection must comply with the requirements under subsection (f) of

this section.

(L)  Erosion and sedimentation control.  A temporary erosion and sedimentation

control plan must be included with all construction plans.  All temporary erosion and sedimentation controls

must be installed prior to construction, must be maintained during construction, and must be removed when

sufficient vegetation is established to control the erosion and sedimentation and the construction area is

stabilized.

(M)  Alternative sewage collection systems.  The executive director may approve

an alternative procedure which is technically justified; signed, sealed and dated by a Texas Licensed

Professional Engineer indicating equivalent environmental protection; and which complies with the

requirements of §317.2(d) of this title (relating to Design Criteria for Sewerage Systems).
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(N) (No Change.)

(4)  Contents of organized sewage collection system plan.

(A)  Application.  For organized sewage collection systems, the information

required under §213.4 of this title (relating to Application Processing and Approval) must be filed with the

executive director at the appropriate regional office.

(B)  Narrative description of proposed organized sewage collection system.  A

narrative report must include at a minimum a geographic description and anticipated type of development

within the sewage collection system service area. 

(C)  Geologic assessment.  A geologic assessment must be performed along the path

of the proposed sewer line(s), plus 50 feet on each side of the proposed sewer line as described in

subsection (b)(3) of this section.

(D)  Technical report.  For an organized sewage collection system, a technical

report must be submitted on forms provided by or approved by the executive director.  The technical report

must contain the information requested in the following subsections of this section:  (b)(4)(A)(ii) and (iv),

(b)(4)(B), (b)(4)(D)(i), (b)(4)(F)(i), and (b)(4)(G).  A technical report for a water pollution abatement plan

submitted under subsection (b) of this section satisfies this requirement, provided it properly addresses the

proposed sewage collection system. 
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(E)  Plans and specifications.  Plans and specifications addressing all the

requirements in paragraphs (2) and (3) of this subsection, must include at a minimum:

(i)  a map showing the location of the organized sewage collection system

lay-out in relation to recharge zone boundaries;

(ii)  a map showing the location of the organized sewage collection system

lay-out, overlaid by topographic contour lines, using a contour interval of not greater than ten  feet, and

showing the area within both the five-year floodplain and the 100-year floodplain of any drainage way;

(iii)  construction documents prepared by or under the supervision of a

Texas Licensed Professional Engineer, which have also been signed, sealed, and dated by that Texas

Licensed Professional Engineer, at a minimum, must include:

(I)  plan and profile views of the collection system;

(II)  construction details of collection system components;

(III)  specifications for all collection system components; and

(IV)  proposed pollution abatement measures for sensitive features

identified along the path of the proposed sewer line.
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(d)  Static hydrocarbon and hazardous substance storage in underground storage tanks system.

(1)  Standards for underground storage tank systems.  New or replacement systems for the

underground storage of static hydrocarbons or hazardous substances must be of double-walled or an

equivalent method approved by the executive director.  Methods for detecting leaks in the inside wall of

a double-walled system must be included in the facility's design and construction. The leak detection system

must provide continuous monitoring of the system and must be capable of immediately alerting the system’s

owner of possible leakages.

(A)  Installation.  All underground hydrocarbon and hazardous substance storage

tank systems must be installed by a person possessing a valid certificate of registration in accordance with

the requirements of Subchapter I of Chapter 334 of this title (relating to Underground and Aboveground

Storage Tanks).

(B)  Siting.  Any new underground hydrocarbon and hazardous substance storage

tank system that does not incorporate a method for tertiary containment must be located a minimum

horizontal distance of 150 feet from any domestic, industrial, or irrigation well, or other sensitive feature

as determined under the geologic assessment at the time of construction or replacement under paragraph

(2)(C) of this subsection or the tankhold inspection under subsection (f)(2)(B) of this section.  This method

of tertiary containment also applies to the placement of a tank system within 150 feet of a public water

supply well without a sanitary control easement of 150 feet as defined in §290.41(c)(1)(F) of this title

(relating to Water Sources).
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(2)  Contents of an underground storage tank facility plan.  An underground storage tank

facility plan must, at a minimum, contain the following information.

(A)  Application.  The information required under §213.4 of this title (relating to

Application Processing and Approval) must be filed with the executive director at the appropriate regional

office.

(B)  A site location map as specified in subsection (b)(2) of this section including

a legible road map, a general location map, and a site plan, must be submitted as part of the plan.

(C)  Geologic assessment.  For all facilities, located on either the recharge zone

or transition zone, a geologic assessment, as described in subsection (b)(3) of this section, must be

submitted for the site.

(D)  Technical report.  For all facilities, located on either the recharge zone or

transition zone, a technical report must be submitted on forms provided by or approved by the executive

director.  The technical report must contain the information requested in subsections (b)(4)(B), (C), and

(b)(5) of this section.  A technical report for a water pollution abatement plan submitted under subsection

(b) of this section satisfies this requirement, provided it properly addresses the proposed underground

storage tank facility.

(e)  Static hydrocarbon and hazardous substance storage in an aboveground storage tank facility.
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(1)  Design standards.  Systems used for the temporary and permanent aboveground storage

of static hydrocarbon and hazardous substance must be constructed within controlled drainage areas that

are sized to capture one and one-half (1-1/2) times the storage capacity of the system.  The controlled

drainage area must be constructed of and in a material impervious to the substance(s) being stored, and

must direct spills to a convenient point for collections and recovery.  Any spills from storage tank facilities

must be removed from the controlled drainage area for disposal within 24 hours of the spill.

(2)  Contents of an aboveground storage tank facility plan.  A permanent aboveground

storage tank facility plan must contain, at a minimum, the following information.

(A)  Application.  For an aboveground storage tank facility, the information

required under §213.4 of this title (relating to Application Processing and Approval) must be filed with the

executive director at the appropriate regional office.

(B)  A site location map as specified in subsection (b)(2) of this section, including

a legible road map, a general location map, and a site plan, must be submitted as part of the plan for a

permanent facility.

(C)  Geologic assessment.  For all facilities, located on either the recharge zone

or transition zone, a geologic assessment, as described in subsection (b)(3) of this section, must be

submitted for the area containing the aboveground storage tank system.
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(D)  Technical report.  For all facilities, located on either the recharge zone or

transition zone, a technical report must be submitted on forms provided by or approved by the executive

director.  The technical report must contain the information requested in subsections (b)(4)(B), (b)(4)(C),

and (b)(5) of this section.  A technical report for a water pollution abatement plan submitted under

subsection (b) of this section satisfies this requirement, provided it properly addresses the proposed

aboveground storage tank facility.

(3)  A description of measures that will be used to contain any spill of hydrocarbons or

hazardous substances from temporary storage of 250 gallons or more must be included with the plan unless

described under subsection (b)(4)(G) of this section.  Any new temporary aboveground hydrocarbon and

hazardous substance storage tank system must be located a minimum horizontal distance of 150 feet from

any domestic, industrial, irrigation, or public water supply well, or other sensitive feature.

(4)  Exemptions from this section.

(A)  Equipment used to transmit electricity that utilizes  insulating oil for insulation

or cooling purposes, including transformers and oil circuit breakers, are exempt from this subsection.

Construction of supporting structures is a regulated activity for which a water pollution abatement plan

under subsection (a)(1) of this section is required.

(B) (No Change.)
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(f)  Notification and inspection.

(1)  The applicant must provide written notification of intent to commence construction,

replacement, or rehabilitation. Notification must be given to the appropriate regional office no later than

48 hours prior to commencement of the regulated activity.

(A)  Written notification must include;

(i)  the date on which the regulated activity will commence,

(ii)  the name of the approved plan for the regulated activity, and

(iii)  the name of the prime contractor and the name and telephone number

of the contact person.

(B)  The executive director will use the notification to determine if the applicant

is eligible for an extension of an approved plan.  Construction will not be considered to have commenced

until receipt written notification is received by the appropriate regional office of a subsequent notice.  This

notice must verify that construction was commenced on a specific date.

(2)  If any sensitive feature is discovered during construction, replacement, or

rehabilitation, all regulated activities near the sensitive feature must be suspended immediately.
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(A)  The holder of an approved Edwards Aquifer protection plan must immediately

notify the appropriate regional office of any sensitive features encountered during construction.  This notice

must be given before continuing construction.

(B)  Regulated activities near the sensitive feature may not proceed until the

executive director has reviewed and approved the methods proposed to protect the sensitive feature and the

Edwards Aquifer from potentially adverse impacts to water quality.

(C)  The holder of an approved sewage collection system plan, must meet the

following.

(i)  Upon completion of any lift station excavation, a geologist must certify

that the excavation has been inspected for the presence of sensitive features.[(I)]  Certification that the

excavation has been inspected must be submitted to the appropriate regional office.

(I II)  Further activities may not proceed until the executive director

has reviewed and approved the methods proposed to protect any sensitive feature and the Edwards Aquifer

from potentially adverse impacts to water quality from the lift station.

(II III)  Construction may continue if the geologist certifies that no

sensitive feature or features were present.
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(ii)  The applicant must submit a plan for ensuring the structural integrity

of the sewer line or for modifying the proposed collection system alignment around the feature.  The plan

must be certified by a Texas Licensed Professional Engineer.  These plans must be submitted to the

appropriate regional office for review and approval.

(D)  For an approved underground storage tank facility plan, a geologist must

certify that a completed tankhold excavation has been inspected for the presence of sensitive features.  

(i)  Certification that the tankhold excavation has been inspected must be

submitted to the appropriate regional office.

(ii)  If a sensitive feature is discovered, the applicant must propose methods

to protect the feature and the Edwards Aquifer from potentially adverse impacts to water quality from the

underground storage tank system.  Installation activities may not proceed until the executive director has

reviewed and approved the proposed methods. The protection methods must be consistent with subsection

(d)(1)(B) of this section.

(iii)  Construction may continue if the geologist certifies that no sensitive

feature or features were present.

(3)  The executive director must review methods or plans proposed to protect sensitive

features and the Edwards Aquifer from potentially adverse impacts to water quality.  This review will be
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completed within one week of receiving a method or plan.  Regulated activities near the sensitive feature

may not continue until the executive director has approved the he proposed methods or plans.

(g)  On-site sewerage systems.  On-site sewerage systems located on the recharge zone are subject

to §285.40 of this title (relating to OSSFs on the Recharge Zone of the Edwards Aquifer) and other

applicable provisions contained in Chapter 285 of this title.  Systems must be designed, installed,

maintained, repaired, and replaced in accordance with Chapter 285.

(h)  Exemption. 

(1)  Regulated activities exempt from the Edwards Aquifer protection plan application

requirements under this section are:

(A)  the installation of natural gas lines;,

(B)  the installation of telephone lines;,

(C)  the installation of electric lines;,

(D)  the installation of water lines;, and
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(E)  the installation of other utility lines which are not designed to carry and will

not carry the following:

(i)  pollutants;

(ii)  stormwater runoff;

(iii)  sewage effluent; or

(iv)  treated effluent from a wastewater treatment facility.

(2) An individual land owner who seeks to construct his/her own single-family residence

or associated residential structures on the site is exempt from the Edwards Aquifer protection plan

application requirements under this section, provided that he/she does not exceed 20% impervious cover

on the site. 

(3 2)  Temporary erosion and sedimentation controls are required to be installed and

maintained for exempted activities on the recharge zone.

(4 3)  All temporary erosion and sedimentation controls
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(A)  must meet the performance standards requirements contained in subsection

(b)(4)(D)(i) of this section,

(B)  must be installed prior to construction,

(C)  must be maintained during construction, and

(D)  may be removed only when vegetation is established and the construction area

is stabilized.

(5 4)  The executive director may monitor stormwater discharges from these projects to

evaluate the adequacy of the temporary erosion and sedimentation control measures.  Additional protection

will be required if the executive director determines that these controls are inadequate to protect water

quality.

§213.6.  Wastewater Treatment and Disposal Systems.

(a)  General.

(1)  New industrial and municipal wastewater discharges into or adjacent to water in the

state that would create additional pollutant loading are prohibited on the recharge zone.
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(2)  Increases in existing discharges into or adjacent to water in the state that would increase

or add new pollutant loading are prohibited on the recharge zone.

(3)  Existing permits may be renewed for the same discharge volumes and with the same

conditions and authorizations specified in the permit.  Permits will not be renewed if the facility becomes

non-compliant, as defined in Chapter 70 of this title (relating to Enforcement).

(4)  New land application wastewater treatment plants located on the recharge zone must

be designed, constructed, and operated such that there are no bypasses of the treatment facilities or any

discharges of untreated or partially treated wastewater.

(5)  Design of wastewater treatment plants must be in accordance with Chapter 317 of this

title (relating to Design Criteria for Sewerage Systems).

(b)  Land application systems.

(1)  Except for licensed private sewage facilities, land application systems that rely on

percolation for wastewater disposal are prohibited on the recharge zone.

(2)  Wastewater disposal systems for disposal of wastewater on the recharge zone utilizing

land application methods, such as evaporation or irrigation, will be considered on a case-by-case basis.
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At a minimum, those systems must attain secondary treatment as defined in Chapter 309 of this title

(relating to Effluent Limitations).

(3)  Existing permits may be renewed for the same discharge volumes and with the same

conditions and authorizations specified in the permit unless the facility becomes non-compliant, as defined

in Chapter 70 of this title (relating to Enforcement).

(c) (No Change.)

§213.7.  Plugging of Abandoned Wells and Borings.

(a)  All identified abandoned water wells, including injection, dewatering, and monitoring wells

must be plugged pursuant to requirements of the Texas Department of Licensing and Regulation under  16

TAC Chapter 76 (relating to Licensing and Regulation of Water Well Drillers and Water Well Pump

Installers) , under Chapter 238 of this title, the Texas Department of Licensing and Regulation rules on

plugging abandoned wells, and all other locally applicable rules, as appropriate. 

(b)  Abandoned injection wells must be closed under the requirements of Chapter 331 of this title

(relating to Underground Injection Control).
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(c)  All borings with depths greater than or equal to 20 feet must be plugged with a non-shrink

grout from the bottom of the hole to within three (3) feet of the surface.  The remainder of the hole must

be backfilled with cuttings from the boring or gravel.  All borings less than 20 feet must be backfilled with

cuttings from the boring or gravel.  All borings must be backfilled or plugged within four (4) days of

completion of the drilling operation.  Voids may be filled with gravel.

§213.8.  Prohibited Activities.

(a)  Recharge zone.  The following activities are prohibited on the recharge zone:

(1) - (3) (No Change.)

(4)  the use of a sewage holding tank as part of an organized sewage collection systems

(lift stations approved by the executive director are not prohibited); 

(5)  new municipal solid waste landfill facilities required to meet and comply with Type

I standards which are defined in §330.41(b), (c), and (d) of this title (relating to Types of Municipal Solid

Waste Facilities); and

(6)  new municipal and industrial wastewater discharges into or adjacent to water in the

state that would create additional pollutant loading.
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(b) (No Change.)

§213.9.  Exceptions.

(a)  Granting of exceptions.  Exceptions to any substantive provision of this chapter related to the

protection of water quality may be granted by the executive director if the requestor can demonstrate

equivalent water quality protection for the Edwards Aquifer.  No exception will be granted for a prohibited

activity.  Prior approval under this section must be obtained from the executive director for the exception

to be authorized.

(b)  (No change.)

(c)  Fees related to requests for exceptions.  A person submitting an application for an exception,

as described in this section, must pay $250 [$500] for each exception request.  The fee is due and payable

at the time the exception request is filed, and should be submitted as described in §213.12 of this title

(relating to Application Fees).  If the exception request fee is not submitted in the correct amount, the

executive director is not required to consider the exception request until the correct fee is submitted.

§213.10.  Enforcement.
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Liability for penalties may result and may subject a noncompliant person to enforcement

proceedings initiated by the executive director if there is failure to comply with: 

(1)  any provision of this chapter,

(2)  an approved or conditionally approved Edwards Aquifer protection plan, or

(3)  any applicable regulation or order of the commission issued pursuant to this chapter

and in accordance with Chapter 26 and other relevant provisions of the Texas Water Code or Texas Health

and Safety Code.
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SUBCHAPTER B : CONTRIBUTING ZONE TO THE EDWARDS AQUIFER IN MEDINA,

BEXAR, COMAL, KINNEY, UVALDE, HAYS, TRAVIS AND WILLIAMSON COUNTIES

§§213.20-213.29

STATUTORY AUTHORITY

The amendments are adopted under Texas Water Code, §§5.103, 5.105, 26.011, 26.046, 26.0461, 26.121,

26.341, and 28.011 and Texas Health and Safety Code, §§361.024 and 366.012 which provide the

commission with the authority to promulgate rules necessary for the exercise of its jurisdiction and powers

provided by the Codes and other laws.

§213.20.  Purpose.

(a)  The purpose of this subchapter is to regulate activities in the contributing zone to the Edwards

Aquifer having the potential for polluting surface streams which enter the recharge zone of the Edwards

Aquifer and.  These regulations are intended to protect existing and potential beneficial uses of groundwater

in the Edwards Aquifer and maintain Texas Surface Water Quality Standards.  These regulations address

activities that pose a threat to water quality.

(1)  The goal of this subchapter is that the existing quality of groundwater in the Edwards

Aquifer not be degraded.  This goal is consistent Texas Water Code, §26.401 and includes:

(A)  the protection of public health and welfare,
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(B)  the propagation and protection of terrestrial and aquatic life,

(C)  the protection of the environment,

(D)  the operation of existing industries, and

(E)  the maintenance and enhancement of the long-term economic health of the

state.

(2) (b) Nothing in this subchapter is intended to restrict the powers of the commission or any other

governmental entity to prevent, correct, or curtail activities in the contributing zone that result or may result

in pollution of the Edwards Aquifer or hydrologically connected surface waters.  These rules are not

exclusive and other rules also apply.  In addition to the rules of the commission, EPA NPDES general

permits for Storm Water Discharges from Construction Activities and local ordinances and regulations

providing for the protection of water quality may also apply to activities in the contributing zone.

(c3)  The executive director must review and act on contributing zone plans subject to this

subchapter.  The applicant or other person or a person affected may file with the chief clerk a motion for

reconsideration, under §50.39(b)-(f) of this title (relating to Motion for Reconsideration), of the executive

director’s final action on a contributing zone plan or modification to a plan.
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§213.21.  Applicability and Person or Entity Required to Apply.

(a)  These rules apply only to the contributing zone as defined in §213.22 of this title (relating to

Definitions) of the Edwards Aquifer.  These rules are not intended to be applied to any other contributing

zones for any other aquifers in the state of Texas.

(b)  These rules apply only to regulated activities disturbing at least five acres, or regulated

activities disturbing less than five acres which are part of a larger common plan of development or sale with

the potential to disturb cumulatively five or more acres.

(c)  Areas identified as contributing zone within the transition zone described by definition

§213.22(2) of this title and delineated on the official recharge and transition zone maps of the agency as

provided by §213.3(25) and (34) of this title (relating to Definitions), respectively, are subject to both the

requirements of this subchapter governing the contributing zone and to the provisions of §213.5(a)(3)and

(4); 213.5(d), (e), and (f) of this title (relating to Prohibited Activities); 213.7 of this title (relating to

Required Edwards Aquifer Protection Plans, Notification, and Exemptions); and 213.8(b) of this title

(relating to Prohibited Activities) which govern activities in the transition zone.

(b)(d)  Unless otherwise provided under this subchapter, executive director approval of a

contributing zone plan must be obtained prior to beginning construction of a new or additional regulated

activity.
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(c)(e)  Regulated activities are allowed to be conducted under this subchapter only by applicants

who have a letter of contributing zone plan approval issued by the executive director.  This letter is issued

under §213.23 of this title (relating to Plan Processing and Approval).

(f)  Regulated activities will be considered to have commenced construction and not subject to this

subchapter if, on the effective date of the rule, all federal, state, and local approvals or permits required

to begin physical construction have been obtained, and if either on-site construction directly related to the

development has begun or construction commences within six months of the effective date of the rule. 

(g) Assumption of program by local government.  

(1)  A local governmental entity may assume the rights, duties, and responsibilities to

review and either approve or deny contributing zone protection plan applications within its boundaries and

monitor and enforce compliance with plans if the  local government obtains certification from the executive

director. 

(2)  In order to obtain certification, the local government must demonstrate:

(A)  it has a water quality protection program equal to or more stringent than the

rules contained in this subchapter, including but not limited to a program that:

(i) regulates activities covered under this chapter, and
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(ii) has performance standards equal to or more protective of water quality;

(B)  it has adopted ordinances or has other enforceable means sufficient to enforce

the program throughout the local governmental entities jurisdiction; and

(C)  it has adequate resources to implement and enforce the program.

(3)  Upon approval of a request for certification under this subsection, the executive

director shall enter into an agreement with the local governmental entity to provide for the terms and

conditions of program assumption, including executive director oversight.  Nothing in a certification or

agreement shall affect the commission’s ability to enforce its water quality protection rules or applicable

state law.

(4)  An agreement under paragraph (3) of this subsection shall not provide for the payment

of fees required by this chapter to the local entity; rather, fees shall be paid to the commission.  Nor shall

such agreement provide for partial assumption of the program unless expressly authorized by the

commission.

(5)  Certification shall be for a term not to exceed five years, subject to renewal.

(6)  Upon written notice, certification may be revoked or suspended by the executive

director if the local entity does not meet the terms and conditions of the agreement provided under
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paragraph (4) of this subsection or fails to meet the criteria for certification provided under paragraph (2)

of this subsection.

(7)  A decision by the executive director under this subsection is not subject to appeal to

the commission.

§213.22.  Definitions.

The definitions in Texas Water Code, §§26.001, 26.263, and 26.342 and in §213.3 of this title

(relating to Definitions) apply to this subchapter.  Those definitions have the same meaning unless the

context in which they are used clearly indicates otherwise, or those definitions are inconsistent with the

definitions listed in this section.

(1)  Best Management Practices (BMPs) - Schedule of activities, prohibitions of practices,

maintenance procedures, and other management practices to prevent or reduce the discharge of pollutants

to the Edwards Aquifer and hydrologically connected surface streams.  BMPs also include treatment

requirements, operating procedures, and practices to control plant site runoff, spillage or leaks, sludge or

waste disposal, or drainage from raw material storage.

(1)(2)  Contributing zone - The area or watershed where runoff from precipitation flows

downgradient to the recharge zone of the Edwards Aquifer.  The contributing zone is illustrated on Figures

1:  §213.22 (Southern Part) and Figure 2: §213.22 (Northern Part).  The contributing zone is located
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upstream (upgradient) and generally north and northwest of the recharge zone for the following counties:

Figures 1: §213.22(1) and Figure 2: §213.22(1)

(A)  all areas within Kinney County, except the area within the watershed draining

to Segment 2304 of the Rio Grande Basin;

(B)  all areas within Uvalde, Medina, Bexar, and Comal Counties;

(C)  all areas within Hays and Travis Counties, except the area within the

watersheds draining to the Colorado River above a point 1.3 miles upstream from Tom Miller Dam, Lake

Austin at the confluence of Barrow Brook Cove, Segment 1403 of the Colorado River Basin; and

(D)  all areas within Williamson County, except the area within the watersheds

draining to the Lampasas River above the dam at Stillhouse Hollow reservoir, Segment 1216 of the Brazos

River Basin.

(3)  Contributing zone within the transition zone- The area or watershed where runoff

from precipitation flows downgradient to the recharge zone of the Edwards Aquifer.  The contributing zone

within the transition zone is depicted in detail on the official recharge and transition zones maps of the

agency as provided for in §213.3(25) and (34) of this title (relating to Definitions), respectively.    The

contributing zone within the transition zone is located downstream (downgradient) and generally south and

southeast of the recharge zone and includes specifically those areas where stratigraphic units not included
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in the Edwards Aquifer crop out at topographically higher elevations and drain to stream courses where

stratigraphic units of the Edwards Aquifer crop out and are mapped as recharge zone.

(4)  EPA National Pollutant Discharge Elimination System general permits for storm

water discharges from construction activities (EPA NPDES general permits) - United States

Environmental Protection Agency national pollutant discharge elimination system general permits for storm

water discharges from construction activities in Region 6 as reissued in the July 6, 1998 issue of the Federal

Register (63 FR 36489-36519).

(5)  NOI - Notice of intent required by the EPA NPDES general permits for storm water

discharges from construction activities.

(2)(6)  Regulated activity -

(A)  Any construction or post-construction activity occurring on the contributing

zone of the Edwards Aquifer that has the potential for contributing pollution to surface streams that enter

the Edwards Aquifer recharge zone.

(i)  These activities include construction or installation of:

(I)  buildings,;
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(II)  utility stations,;

(III)  utility lines,;

(IV)  underground and aboveground storage tank systems,;

(V)  roads,;

(VI)  highways,; or

(VII)  railroads.

(ii)  Clearing, excavation, or other activities which alter or disturb the

topographic or existing stormwater runoff characteristics of a site are regulated activities.

(iii)  Any other activities that pose a potential for contaminating stormwater

runoff are regulated activities.

(B)  "Regulated activity" does not include:

(i)  the clearing of vegetation without soil disturbance;
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(ii)  agricultural activities, except feedlots/concentrated animal feeding

operations which are regulated under Chapter 321 of this title (relating to Control of Certain Activities by

Rule);

(iii)  activities associated with the exploration, development, and production

of oil or gas or geothermal resources under the jurisdiction of the Railroad Commission of Texas;

(iv)  routine maintenance of existing structures that does not involve site

disturbance such as but not limited to:

(I)  the resurfacing of existing paved roads, parking lots, sidewalks,

or other development-related impervious surfaces, and 

(II)  the building of fences, or other similar activities which present

little or no potential for contaminating hydrologically-connected surface water;

(v)  routine maintenance that involves little or no change to the topographic

or geologic features; or

(vi)  construction of single-family residences on lots that are larger than

five acres, where no more than one single-family residence is located on each lot.
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(3)(7)  Site - The entire area within the legal boundaries of the property described in the

application.  Regulated activities on a site located partially on the recharge zone and the contributing zone

must be treated as if the entire site is located on the recharge zone, subject to requirements under

Subchapter A of this chapter.

§213.23.  Plan Processing and Approval.

(a)  Approval by the executive director.

(1)  No person may begin the construction of any regulated activity until a contributing zone

plan or modification to a plan as required by §213.21 of this title (relating to Applicability and Persons or

Entity Required to Apply) has been:

(A)  filed with the appropriate regional office, and

(B)  the application has been reviewed and approval letter issued by the executive

director.

(2)  A complete application for approval of a contributing zone plan, as described in this

section, must be submitted with a copy of the notice of intent and the appropriate fee as specified in

§213.27 of this title (relating to Contributing Zone Plan Application and Exception Fees).  The application
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may be submitted to the executive director for approval prior to the submittal of the notice of intent to the

EPA.

 

(b)  Contents of application. Applications for contributing zone plan approval filed under this

subchapter must be made on forms provided by or approved by the executive director.  Each application

must, at a minimum, include the following:

(1)  the name of the development, subdivision, or facility for which the application

is submitted and the name, address, and telephone number of the owner or any other persons signing the

application;

(2)  a narrative description of the location of the project or facility for which the

application is submitted, presenting sufficient detail and clarity so that the project site and its boundaries

can be located during a field inspection;

(3)  a technical report as described under §213.24 of this title must accompany the

application for plan approval; and

(4)  any additional information needed by the executive director for plan approval.

(c) Submission of application.
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(1)  An original and one copy of the application must be submitted to the appropriate

regional office.

(2)  Only the following may submit an application for review and approval by the executive

director:

(A)  owner(s),;

(B)  the owner(s)’ authorized agent(s),; or

(C)  those persons having the right to possess and control the property which is the

subject of the contributing zone plan.

(d)  Signatories to applications.  All applications must be signed as specified under §213.4(d)(1)

of this title (relating to Required Signature).  The executive director requires written proof of authorization

for any person signing an application.

(e)  Executive director review.

(1)  The executive director must complete the review of an application for contributing zone

plan approval within 30 days after determining that it is administratively complete.
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(2)  The executive director must declare that the application is administratively complete

or deficient within 15 calender days of receipt by the appropriate regional office.

(23)  Grounds for denial of an a deficient application include, but are not limited to, failure

to pay the application fee and failure to include all information listed in this section.

(3)  If the executive director fails within 16 calendar days after receipt of the application

to issue a letter approving or denying the application, the application shall be deemed to be granted.  

(f)  Additional provisions.  As a condition of contributing zone plan approval, the executive director

may impose additional provisions necessary to protect the Edwards Aquifer from pollution.  The executive

director may conditionally approve a contributing zone plan or impose special conditions on the approval

of a contributing zone plan. Upon inspection, the executive director may require the applicant to take

additional measures if the activities do not conform to an approved plan or the plan did not address all

potential sources of pollution as required by these rules.

(g)  Term of approval.  The executive director's approval of a contributing zone plan will expire

two years after the date of initial issuance, unless prior to the expiration date, substantial construction

related to the approved plan has commenced.  For purposes of this subsection, substantial construction is

where more than ten percent of total construction has commenced.  If a written request for an extension

is filed under the provisions of this subsection, the approved plan continues in effect until the executive

director acts on the request for an extension.
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(1)  A written request for an extension must be received not earlier than sixty (60) days

prior to the expiration date of an approved contributing zone plan or a previously approved extension.

Requests for extensions are subject to fees outlined in §213.28 of this title (relating to Fees Related to

Requests For Contributing Zone Plan Approval Extension).

(2)  An executive director's approved extension will expire six months after the original

expiration date of the approved contributing zone plan or a previously approved extension unless prior to

the expiration date, commencement of construction, repair, or replacement related to the approved plan has

occurred.

(3)  A plan approval will expire and no extension will be granted if less than 50 percent

of the total construction has been completed within ten years from the initial approval of a plan.  A new

plan must be submitted to the appropriate regional office with the appropriate fees for review and approval

by the executive director prior to commencing any additional regulated activities.

(4)  Any requests for extensions received by the executive director after the expiration date

of an approved contributing zone plan or a previously approved extension will not be accepted.  A new

application for the purposes of this subchapter must be submitted to the appropriate regional office with the

appropriate fees for the review and approval by the executive director.

(5)  An extension will not be granted if the proposed regulated activity under an approved

plan has changed.
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(h)  Legal transfer of property.  Upon legal transfer of property, the new owner(s) is required to

comply with all terms of the approved contributing zone plan.  If the new owner intends to commence any

new regulated activity on the site, a new application for plan approval for the new activity must be filed

with and approved by the executive director beforehand.

(i)  Modification of a previously approved plan.  The holder of any approved contributing zone plan

letter must notify the appropriate regional office in writing and obtain approval from the executive director

prior to initiating any of the following:

(1)  any physical or operational modification of any best management practices or

structure(s), including but not limited to temporary or permanent ponds, dams, berms, silt fences, and

diversionary structures;

(2)  any change in the nature or character of the regulated activity from that which was

originally approved; 

(3)  a change that would significantly impact the ability to prevent pollution of the Edwards

Aquifer and hydrologically connected surface water; or

(4)  any development of land previously identified in a contributing zone plan as

undeveloped.
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(j)  Compliance.  The holder of the approved or conditionally approved contributing zone plan letter

is responsible for compliance with this subchapter and the approved plan.  The holder is also responsible

for any special conditions of an approved plan through all phases of plan implementation.  Failure to

comply with any rule or condition of the executive director's approval is a violation of this rule and is

subject to administrative orders and penalties as provided under §213.25 of this title (relating to

Enforcement).  Such violations may also be subject to civil penalties and injunction.
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(k)  Responsibility for maintenance of permanent best management practices (BMPs) and measures

after construction is complete.

(1)  The applicant shall be responsible for maintaining the permanent BMPs after

construction until such time as the maintenance obligation is either assumed in writing by another entity

having ownership or control of the property (such as without limitation, an owner’s association, a new

property owner or lessee, a district, or municipality) or the ownership of the property is transferred to the

entity.  Such entity shall then be responsible for maintenance until another entity assumes such obligations

in writing or ownership is transferred. 

(2)  A copy of the transfer of responsibility must be filed with the executive director at the

appropriate regional office within 30 days of the assumption of the obligation or the transfer of ownership.

(3)  This section applies to:

(A)  multiple single-family residential developments, multi-family residential, and

(B)  non-residential developments such as commercial, industrial, institutional,

schools, and other sites where regulated activities occur.

§213.24.  Technical Report.
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For all regulated activities, a technical report must accompany the application for contributing zone

plan approval. The report must address the following issues.  The site description, controls, maintenance,

and inspection requirements for the storm water pollution prevention plan (SWPPP) developed under the

EPA NPDES general permits for stormwater discharges may be submitted to fulfill paragraphs 1-5 of this

section of the technical report, providing the following requirements are met.

(1)  The report must contain a location map and the site plan.

(A)  The location map must be a legible road map with directions, including

mileage, which would enable the executive director to locate the site for inspection.

(B)  The site plan must be drawn at a minimum scale of 1 inch to 400 feet.  The

site plan must show:

(i)  the 100-year floodplain boundaries (if applicable);

(ii)  the layout of the development, and existing and finished contours at

appropriate, but not greater than ten foot contour intervals; and

(iii)  a drainage plan showing all paths of drainage from the site to surface

streams;
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(iv)  the drainage patterns and approximate slopes anticipated after major

grading activities; 

(v)  areas of soil disturbance and areas which will not be disturbed;

(vi)  locations of major structural and nonstructural controls identified in

the technical report; 

(vii)  locations where stabilization practices are expected to occur;

(viii)  surface waters (including wetlands); and 

(ix)  locations where stormwater discharges to a surface water.

(2)  The report must describe the nature of the regulated activity (such as residential,

commercial, industrial, or utility), including:

(A)  the size of the site in acres;

(B)  the projected population for the site;
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(C)  the amount and type of impervious cover expected after construction is

complete, such as paved surface or roofing;

(D)  the amount of surface area expected to be occupied by parking lots; and

(E)  other factors that could affect the surface water quality;

(3)  The report must describe the volume and character of stormwater runoff expected to

occur.  Estimates of stormwater runoff quality and quantity should be based on area and type of impervious

impermeable cover, as described in paragraph (2)(C) (1)(A) of this section.  An estimate of the runoff

coefficient of the site for both the pre-construction and post-construction conditions should be included in

the report.

(4)  The report must describe any activities or processes which may be a potential source

of contamination. and must provide the following information:

(A)  the intended sequence of major activities which disturb soils for major portions

of the site (e.g., grubbing, excavation, grading, utilities, and infrastructure installation);

(B)  estimates of the total area of the site that is expected to be disturbed by

excavation, grading, or other activities;



Texas Natural Resource Conservation Commission Page 395
Chapter 213 - Edwards Aquifer
Rule Log No. 97105-213-WT

(C)  a site map indicating the following:  approximate slopes anticipated after major

grading activities; areas of soil disturbance; areas which will not be disturbed; locations of major structural

and nonstructural controls identified in the technical report; locations where stabilization practices are

expected to occur; surface waters (including wetlands); and locations where stormwater discharges to a

surface water;

(D)  location and description of  any discharge associated with industrial activity

other than construction; and 

(E)  the name of the receiving water(s) at or near the site which will be disturbed

or which will receive discharges from disturbed areas of the project.

(5)  The report must describe the temporary best management practices (BMPs) and

measures that will be used during construction.  The technical report must clearly describe for each major

activity identified in paragraph (4) of this section appropriate control measures and the general timing (or

sequence) during the construction process when the measures will be implemented.  The storm water

pollution prevention plan (SWPPP) developed under the EPA NPDES general permits for stormwater

discharges may be submitted to fulfill this part of the technical report providing the following requirements

are met.

(A)  BMPs and measures must prevent pollution of surface water or stormwater

that originates on-site or upgradient from the site and flows across the site.
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(B)  BMPs and measures must prevent pollution of surface water that originates

on-site or flows off  the site, including pollution caused by contaminated stormwater runoff from the site.

(C)  A plan for the inspection of the temporary best management practices and

measures and for their timely inspection, maintenance, repair, and, if necessary, retrofit must be included

in the report.

(D)  BMPs and measures must meet the performance standards requirements

contained in §213.5(b)(4)(D)(i) of this title (relating to Required Edwards Aquifer Protection Plans,

Notifications and Exemptions.

(E)  Temporary sediment pond or basin construction plans and design calculation

for a proposed temporary BMP or measure must be prepared by or under the direct supervision of a Texas

licensed professional engineer.  All construction plans and design information must be signed, sealed, and

dated by the Texas licensed professional engineer.

(F)  The construction-phase erosion and sediment controls should be designed to

retain sediment on site to the extent practicable.

(G)  All control measures must be properly selected, installed, and maintained in

accordance with the manufacturers specifications and good engineering practices. If periodic inspections
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by the applicant or the executive director or other information indicates a control has been used

inappropriately, or incorrectly, the applicant must replace or modify the control for site situations.

(H)  If sediment escapes the construction site, off-site accumulations of sediment

must be removed at a frequency sufficient to minimize offsite impacts (e.g., fugitive sediment in street

could be washed into surface streams or sensitive features by the next rain).

(I)  Sediment must be removed from sediment traps or sedimentation ponds when

design capacity has been reduced by 50%.

(J)  Litter, construction debris, and construction chemicals exposed to stormwater

shall be prevented from becoming a pollutant source for stormwater discharges (e.g., screening outfalls,

picked up daily).

(6)  The report must describe the permanent best management practices (BMPs) and

measures that will be used  during construction and after construction.

(A)  BMPs and measures must prevent pollution of surface water or stormwater

originating on-site or upgradient from the site and flows across the site.

(B)  BMPs and measures must prevent pollution of surface water downgradient of

the site, including pollution caused by contaminated stormwater runoff from the site.
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(C)  BMPs and measures must meet the performance standards requirements

contained in §213.5(b)(4)(D)(ii) of this title.

(i)  Construction plans and design calculations for the proposed permanent

BMPs and measures must be prepared by or under the direct supervision of a Texas Licensed Professional

Engineer.  All construction plans and design information must be signed, sealed, and dated by the Texas

Licensed Professional Engineer.

(ii)  The technical report must contain a plan for the inspection of the

permanent BMPs and measures and for their timely inspection, maintenance, repair, and, if necessary,

retrofit, if performance standards requirements contained in §213.5(b)(4)(D) of this title are not being met.

This plan must be prepared by the engineer designing the permanent BMPs and measures and signed by

the owner or responsible party.

(iii)  Pilot-scale field testing (including water quality performance

monitoring) may be required for permanent BMPs and measures that are not contained in technical guidance

recognized by or prepared by the executive director.

(I)  When pilot-scale field testing of an innovative technology

(including water quality performance monitoring) is required, only one pilot site will be approved.
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(II)  No additional approvals will be granted until the pilot study

is complete and the applicant demonstrates adequate protection of surface water that enters the recharges

zone of the Edwards Aquifer.

(III)  If the innovative technology demonstrates adequate protection,

additional units may be approved for use as permanent BMPs and measures on the contributing zone on a

case-by-case basis.

(IV)  If the innovative technology demonstrates inadequate

protection of surface streams which enter the recharge zone of the Edwards Aquifer, a retrofit of the

permanent BMP may be required to achieve compliance with §213.5(b)(4)(D) of this title and no additional

units will be approved for use on the contributing zone.

(7)  The technical report must describe the measures that will to be taken to avoid or

minimize surface stream contamination or changes in the way in which water enters a stream as a result

of construction and development.  The measures should address the following:

(A)  increased stream flashing,

(B)  the creation of stronger flows and in-stream velocities, and
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(C)  other in-stream effects caused by the regulated activity which increase erosion

that results in water quality degradation.

(8)  The technical report must describe the method of disposal of wastewater from the site.

(A)  If wastewater is to be disposed of by conveyance to a sewage treatment plant

for treatment and disposal, the existing or proposed treatment facility must be identified.

(B)  If wastewater is to be disposed of by an on-site sewage facility, the application

must be accompanied by a written statement from the appropriate authorized agent, stating that the site is

suitable for the use of private sewage facilities and will meet or exceed the requirements for on-site sewage

facilities as specified under Chapter 285 of this title (relating to On-site Sewage Facilities), or identifying

those areas that are not suitable.

(C)  If wastewater is to be discharged in the contributing zone, requirements under

§213.6(c) of this title (relating to Wastewater Treatment and Disposal Systems) must be satisfied.

(9)  The technical report must describe the measures that will be used to contain any spill

of static hydrocarbons or hazardous substances such as on a roadway or from a pipeline or temporary

aboveground storage of 250 gallons or more.

(A)  Temporary storage facilities are those used on site for less than one year.
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(B)  Temporary aboveground storage tank systems of 250 gallons or more

cumulative storage capacity must be located a minimum horizontal distance of 150 feet from the five year

floodplain of any stream drainage.

(10)  The technical report must indicate the placement of permanent aboveground storage

tank facilities.  Permanent aboveground storage tank facilities for static hydrocarbon and hazardous

substances with cumulative storage capacity of 500 gallons or greater must be constructed and spills

removed using the standards contained in §213.5(e)(1) of this title.

(11)  Exemption. 

(A)  Regulated activities exempt from the Contributing Zone plan application

requirements under this section are:

(i)  the installation of underground utilities, including:

(I)  storm and sanitary sewage lines;

(II)  natural gas lines;

(III)  telephone lines;
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(IV)  electric lines; and

(V)  water lines; and

(ii)  the installation of underground tanks for the storage of static

hydrocarbon and hazardous substances.  

(B) An individual land owner who seeks to construct his/her own single-family

residence or associated residential structures on the site is exempt from the contributing zone plan

application requirements under this subchapter, provided that he/she does not exceed 20% impervious cover

on the site. 

(C)  Temporary erosion and sedimentation controls are required to be installed and

maintained for exempted activities on the contributing zone.  All temporary erosion and sedimentation

controls must meet the requirements contained in paragraph (5) of this section, must be installed prior to

construction, must be maintained during construction, and may be removed only when vegetation is

established and the construction area is stabilized.  This subparagraph does not apply to single family

residences on a site greater than 5 acres or on a site less than 5 acres and not a part of a common plan of

development or sale with the potential to disturb cumulatively five or more acres.

(D)  The executive director may monitor stormwater discharges from these projects

to evaluate the adequacy of the temporary erosion and sedimentation control measures.  Additional
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protection will be required if the executive director determines that these controls are inadequate to protect

water quality.

 

§213.25.  Enforcement.

Liability for penalties may result and may subject a noncompliant person to enforcement

proceedings initiated by the executive director if there is failure to comply with:

(1)  any provision of this subchapter,

(2)  an approved or conditionally approved contributing zone plan or letter, or

(3)  any applicable regulation or order of the commission issued pursuant to this chapter

and in accordance with Chapter 26 and other relevant provisions of the Texas Water Code or Texas Health

and Safety Code.

§213.26.  Exceptions.
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(a)  Granting of exceptions.  Exceptions to any substantive provision of this subchapter related to

the protection of water quality may be granted by the executive director if the requestor can demonstrate

equivalent water quality protection for surface streams which enter the recharge zone of the Edwards

Aquifer.  Prior approval under this section must be obtained from the executive director for the exception

to be authorized.

(b)  Procedure for requesting an exception.  A person requesting an exception to the provisions of

this subchapter relating to the protection of water quality must file an original and one copy of a written

request with the executive director at the appropriate regional office stating in detail:

(1)  the name, address, and telephone numbers of the requestor;

(2)  site and project name and location;

(3)  the nature of the exception requested;

(4)  the justification for granting the exception as described in subsection (a) of this section;

and

(5)  any other pertinent information that the executive director requests.
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(c)  Fees related to requests for exceptions.  A complete application for an exception, as described

in this section, must be submitted with the appropriate fee as specified in §213.28 213.27 of this title

(relating to Contributing Zone Plan Application Approval and Exception Fees).  If the exception request

fee is not submitted in the correct amount, the executive director is not required to consider the exception

request until the correct fee is submitted.

§213.27.  Contributing Zone Plan Application and Exception Fees.

The person submitting an application for approval or modification of any contributing zone plan

or exception under this subchapter must pay an application fee of $250 $500.  The fee is due and payable

at the time the application is filed.  The fee must be sent to either the appropriate regional office or the

cashier in the agency headquarters located in Austin, accompanied by an Edwards Aquifer Contributing

Zone Fee Application Form, provided by the executive director.  Application fees must be paid by check

or money order, payable to the "Texas Natural Resource Conservation Commission".  If the application

fee is not submitted in the correct amount, the executive director is not required to consider the application

until the correct fee is submitted.

§213.28.  Fees Related to Requests for Contributing Zone Plan Approval Extension.

The person submitting an application for an extension of an approval of any contributing zone plan

under this subchapter must pay $100 $500 for each extension request.  The fee is due and payable at the

time the extension request is filed, and should be submitted as described in §213.27 of this title (relating
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to Contributing Zone Plan Application Approval and Exception Fees).  If the extension fee is not submitted

in the correct amount, the executive director is not required to consider the extension request until the

correct fee is submitted.  The extension request must be submitted to the appropriate regional office and

must include a copy of the contributing zone plan application and approval letter that is the subject of the

extension request.


